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Sukhnandan Saran Dinesh Kumar v. Union 
of India (Apr) $02 
Sukhwinder Pal Bipan Kumar v. State of 
Punjab (Jan) 65 
Sunil Batra v. Delhi cministrenon : See 
(Oct) 1325 
s Batra v. Union of India : See (Oct) 
Sunil Dutt v. Union of India (Jan) 53 
a ae Sah v. State of Bihar : See (Jan) 
8 
Suraj Mal Kailash Chand v. Union of India 
(Feb) 130 
Surat Lal v. State of Madhya Pradesh 
(Aug) 1224 


Suresh Chand v. Gulam Chisti : See (Aug) 
1230 (2) 

Tarkunde V. M. v. 
(Feb) 149 


Union of India : Sea 
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Thakor Mulchandani v. Assistant Secretary 

to the Govt. of Maharashtra (Aug) 1221 

Thakur Narain Singh v. State of Rajasthan 

(May) 979 

Than Singh Tyagi v. Union of India: See 
(Mar) 710 


Thrity Hoshie Dolikuka v. Hoshiam Shava- 
kasha Dolikuka 
Tukaram Dnyanu Gurav v. State of Maha- 


rashtra (Jan) 59 
Trade Links Limited, New Delhi v. State 
of Uttar Pradesh (Jun) 1137 


Udhawan S. C. v. Punjab University 
(Aug) 1212 
Ujagar Singh v. State of Punjab : See (Oct) 
1325 
Umesh Chandra v. State of Rajasthan 


(Jun) 1057- 
. Union of India v. Gurnam Singh 

(Sep) 1265 
Union of India v. Jagdish Prasad 

(Mar) 773 
Union of India v. Mario Cabral e Sa 

(Mar) 691 
Union of India v. V. B. Raju (Jul) 1174 


ey 


(Sep) 1276. 


United Commercial Syndicate, Allahabad v. 
' U. P. State Sugar Corporation Ltd. : See 
(Mar) 786 
V. T. Khanzode v. Reserve Bank of India 

(Apr} 917 
Vasant Kumar Pandit Dr. v. Union of India: 
See (Mar) 710 
Ved Prakash Wadhwa v. Vishwa Mohan 
(Mar) 816 
Vellaswamy V. v. inapeetar General of, Po- 
lice, Tamil Nadu, Madras (Jan) 82 
Veena Kapoor v. Varinder Kumar 
(Mar) 792 
Vijay Kumar v. State of J. & K 
(May) 1025 


'Wadhya Mal v. Prem Chand Jain 


. (Jan) 18 
Western Coalfields Ltd. v. Special Area 
Development Authority, Korba 


(Mar) 697 - 


Wing: Commander, J. Kumar v. Union of 
India ` (Jun) 1064 
Workmen of M/s. Williamson Magor and 
Co. Ltd. v. M/s.-Williamson Magor & Cc. 
Ltd. (Jan} 78 

Youssuf Abbas v. Union of India 
a Oise, a (Jub 1170 





SUBJECT INDEX 


Administrative Law 


-Biag »» See Constitut.on of India, Arti- 


cle 32 (Jan) 865 B 
——-Independence of judiciary — See Con- 
stitution of India, Pre. (Feb) 149 
——-Statutory Corporation — Ambit of 
powers — See Reserve Bank of India: Act 
(1934), S. 58 (Apr) $17 C 


All India Service (Lezve) Rules (1955) 
=——R, 20-B — See High Court Judges (Con- 
ditions of Service) Act (1954), S. 3 

(Sep) 1265 


Andhra Pradesh Excise Act (17 of 1968) 
m53. 34 (a) & (i) — See Criminal P. C. 
(1974), S. 401 (Nov) 1492 


Andhra Pradesh Land Evcroachment Act 
(3 of 1905) 


—-—-Ss; 6 (1), 7 — Power of Government to 


evict summarily a person committing en- 
croachment — Duration of encroachment is 
not decisive. (1970) 1 Andh LT 88 and AIR 
1971 Andh Pra 382, Overruled: Writ Petns. 
Nos. 905: and 796 and 922 of 1975, D/- 30-6- 
1977 {Andh Pra), Reversed (Jun) 1081 B 


—~—~-Ss. 6 (1), 7 — Persor in unauthorised 
occupation of Governmert land — Power 
of Government to evict sammarily — Can- 
not be resorted to in cases where compli- 
cated questions of title grise for decision 
(Jun) 1081 A 
——-§S. 7 — See Ibid, S. 6 51) (Jun) 1081 A,B 


Andhra Pradesh Land Reforms (Ceiling 
on Agricultural Holdings) Act (1 of 1973) 
See under Tenancy Laws. 


Andhra Pradesh State and Subordinate 
Service Rules 
——R. 10 (a) (i) O) — See Constitution of 
India, Art. 320 (3) Provisa (Dec) 1555 


Arbitration Act (10 of 1940) 


o—S, 34 — “Taking any other step in the 
proceedings’ — Does not include each and 
every step — Intention to waive benefit of 
arbitration agreement and. to proceed with 
suit must be displayed -—- Defendant con- 
testing interlocutory orders or filing appli- 
cation for setting aside ex parte interim in- 
junction — Does not disentitle party from 
claiming stay, AIR 1943 Cal 484, AIR 1986 
Cal 315, AIR 1949 Mad 582, AIR 1970 Mad 
323, AIR 1977 Mad 189 and AIR 1978 Andh 
Pra 289, Overruled; C. R. No, 696 of 1981, . 
D/- 20-11- 1981 (Madh Pra), Reversed : 

(Oct) 1302 A 
——S, 34 — Stay of proceeding — Plea that 
application did not contain averment that 
applicant was ready and willing to do ne- 
cessary things for proper conduct of arbi- 
tration — Cannot be raised for first time 
in revision (Oct) 1302 B 

Army Act (46 of 1950) 


~-—S. 2 — See Constitution of India, Arti- 


cle 5 (Nov) 1413 G 
-——S, 21 — See Constitution of India, Arti- 
cle 21 (Nov) 1413 B 
———S. 130 — Army Rules, 1950, R. 44 — 


Constitution of Court-martial == Require- 
ment of asking accused whether he objects 
to any officer of Court is mandatory 

(Nov) 1413 D 
~-—S, 153 — Punishment under Act — No 
appeal or review provided under Act -— It 


is serious lacuna — Confirmation proceed- 
ing under Section 153 is not sufficient 
(Nov) 1413 H- 


Army Rules (1954) 
~——R. 19 — See Constitution of India, Arti- 
cle 21 (Nov) 1413 B 
~-—R. 20 — See Constitution of India, Arti- 
cle 21 (Nov) 1413 B 


i 


Ee ed 


~ 
a 


Army Rules leantd.) 
~~—R. 21 — See Constitution of. India, Arti- 


cle 21 (Nov) 1413 B 
——R 22 — See Ibid, R. 25 (Nov) 1413 £ 
-—R 23 — See | 
(1) Ibid, R. 25 (Nov) [413 E 
(2) Ibid, R. 180 (Nov) 1413 F 


——R. 24 — See Ibid, R. 25 (Nov) 1413E 
——Rr. 25, 22, 23, 24 and 37 — Trial of of- 
ficer by Court-martial — Compliance of 
Rr. 22, 23 and 24 is not necessary unless 


there is request from officer — Rules are 
not violative of Art. 21 of Constitution 
(Nov) 1413 E 


=—R, 37 — See eal 
(1) Ibid, R. 25 (Nov) 1413.E 
(2) Ibid, R. 180 (Nov) 1413 F 
»-—Rr. 40 and 187 —- Composition lof Court- 
martial —- Requirements — Word, ‘corps’ — 
Restricted meaning has to be given ~— Word 
‘corps’ does not mean ‘army corps’ 

(Nov) 1413 C 

=R., 44 = See Army Act (1950), S. 130 
oe (Nov) 1413 D 
~———Rr. 180, 23 and 37 — Trial by court- 
martial -— Prior inquiry by Court of In- 
quiry not obligatory (Nov) 1413 F 
~——R. 187 — See Ibid, R. 40 (av) 1413 C 
Assam Land (Requisition and Acquisition) 

Act (25 of 1948) 


w—Ss 4 and 7 (3) (b) — Land Acquisition — 


Act (1894), S. 23 — Acquisition | of land 
under State Act — Solatium must be paid 
as is payable in case of acquisition of land 
under Land Acquisition Act | (Aug) 1214 
wD, 7 (3) (b) — See Ibid, S. 4 

(Aug) 1214 
‘Bihar Essential Articles (Displav of Prices 

and Stocks) Order (19777) | 

om——SCh. 1, Item 1 — See Essential Commo- 
dities Act (1955), S. 3 | (Jan) 58 
--—Sch. 1, Item 24 — See Essential Com- 
modities Act (1955), S. 3 _ (Jan) 58 


Bihar Home Guards Act (28 of 1947) 
»-—S, 13 — See Bihar Home Guards Rules 
(1948), R. 5 (Nov) 1394 

Bihar Home Guards Rules (1948) 
~——R., 5 — Applicability — Petitioner ap- 
pointed as Company Commandant, Home 
Guards on 1-3-1949 — His removal from 
service by Commandant General j= Whe- 
ther amounted to removal by Jauthority 
lower in rank than appointing authority 
, (Nov) 1394 
‘Bihar Land Reforms (Fixation of, Ceiling 

Area and Acquisition of Surplus 

Land) Act (12 of 1962) | 
See under Tenancy Laws. ! 
Bihar Private Medical Colleges (Taking 

Over) Act (5 of 1978} 

See under Education. 

Bombay Hereditary Offices Act (3 of 1874} 
——S.4-— See | 
(1) Hindu Law — impartible estate 
{Apr} 887 A 
Bombay , Pargana 


" 


= amy 


(2) Tenancy Laws — 

_and Kulkarni Watans Abolition Act 

= 71950), S. 3 (Apr) 887 B 

——S, 15 — See Tenancy Laws -=| Bombay 

Pargana.and Kulkarni Watans Abolition 

Act (1959),. S. 3 7 {Apr} 887 B 
| 
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Bombay High Court Appellate Side 
Rules (1960) l 
See under High Court Rules and ‘Orders, 
Bombay Merged Territories Miscellaneous 
Alienation Abolition Act (22 of 1955) 
See under Tenancy Laws. 
Bombay Pargana and Kulkarni ‘Watans 


Abolition Act (60 of 1950) 
See under Tenancy Laws. 


Bombay Rationing Organization (Fixation 
of Seniority) Rules (1968) 
——R. 4 — See Constitution of India, Arti- 


cle 309. , (Jan) 101 
=R, 7 Proviso — See Constitution of 
India, Art. 309 - (Jan) 101 


Bombay Rents, Hotel and Lodging House 
Rates Control Act (57 of 1947) 
Ses under Houses and Rents. 


Bombay Tenaney and Agricultural Lands 
(Gujarat Amendment) Act (16 of 1960) 
See under Tenancy Laws. 


Central Civil Services (Revised Pay) 
Rules (1973) 
—-—R, 7 — Fixation of initial pay in revis~ 
ed scales — Petitioners, Radio Operators 
Grade III (Naik), exercised their option in 
favour of revised pay scales — They were 
paid a salary of Rs, 250/- with a special 
pay of Rupees 30/- — Refixation in revis« 
ed pay scale of Rs. 225-308 and deduction 


of excess amount paid earlier — Valid 
(Sep) 1253 
Children Act (60 of 1960) 
w—S, J8 — Juvenile offender -—- Must be 


detained in children’s home or other place 
of safety and not in jail —  Inthibition 
against detention of child in jail — Nature 
of (Mar) 806 B 
C. P. & Berar Municipalities Act 
r (2 of 1922) 
See under Munieipalities. 
C. P. & Berar Revocation of Land Revenue 
Exemptions Act (37 of 1948} 
roe, 5 (3) (ii) — Jagirdars of Timarni, 
not Ruling Chief under Peshwas or Scindias 
— British Government never recognised 
them as such — They were not entitled to 
pension under S. § (8) (ii) (Aug) 1201 A 
Civil Procedure Code (5 of 1908) 


»—S 9 — See also 
(1) Co-operative Societies — U. P Co- 
operative Societies Act (11 of 1986), 
S. 70 (Jan) 120 


(2) Merchant Shipping Act (1958), S, 119 
(Tul) 1173 
-——S, 10 — See Constitution of India, Arti- 
cle 133 (Fan) 83 
~-—S. 11 — Res judicata — Finding as to 
title by Small Cause Court — Does not 
operate as res judicata in subsequent suit 
for determination of interest in immovable 
property (Jan) 20 4 
m——9, 25 — Power of Supreme Court to 
transfer suit from a court in one State to 
Court in. another State — Propriety 


(Jan) 52 
~—S, 47 — See 
(1) Specific Relief Act (47 of 1963), S. 22 


(Apr) 818 
(2) Transfer of Property Act (1882), Sec- 
tion 105 i i 


_ (Mar) 813 


_.compliance with procedural 
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Civil P. C. (contd) 
——§, 51, O. 21, R. 35 (3) — Decree for 
eviction — Execution of — Auction sale by 
Court — Objections —- Maintainability 
(Mar) 709 
—-Ss. 96, 100 — Appeal — Failure of ap- 
pellant to file Vakalatnama in spite of 
Court’s instruction -= Amounts to non- 
directions — 
Involves negligence — Appellant directed 
to pay costs to respondents (Jan) 60 
sS, 100 — See Ibid, S. 96 (Jan) 60 
——Ss, 100 to 101 -~ See also Constitution 
of India, Art. 136 (Aug) 1193 


———-§s, 100 and 101 — Concurrent finding 
of fact — It is not open to the High Court 
to reappreciate evidence and substitute its 
own conclusioris in place of those entered 
by the lower courts, Second Appeals Nos. 
719 and 826 of 1967, Reversed (Mar) 679 


mS, 115 ~- See Arbitration Act (1940), 
S. 34 (Oct) 1302 B 


——§, 115 and O. 6, R. 17 — Revision — 
Interference — Amendment of plaint al- 
lowed — Amendment not barred by limi- 
tation ==- No irreparable injury or injustice 
caused to opposite party — No jurisdic- 
tional error involved — Held, High Court 
in exercise of its power of revision should 


not have interfered with order allowing 
amendment {Jan} 17 
——S. 146 = See Ibid, O. 22, R. 16 

(May) 989 C 
mS. 148 —- See Tenancy Laws — Tamil 


Nadu Cultivating Tenants Protection Act 


(25 of 1955), S. 3 (4) (a) & (b) (Feb) 137 A 
———§, 151 — See Constitution of India, 
Art. 133 (Jan) 83 


——O. 2, R. 2 — See Specific Relief Act (47 
of 1963), S. 22 {Apr} 818 


——O. 6, R.16 — Representation of the 
People Act (1951), S. 100 (1) (d) (iv) —- Pe- 
tition striking out of pleadings — Direction 
for deletion of certain paras of petition — 
Grounds for, being non-disclosure of mate- 
rial facts sufficient to give rise to cause of 
action (Dec) 1559 B 
~——O, 6 R. 17 — See also Ibid, S. 115 
(Jan) 17 
—O 6, R. 17 — Application for amend- 
ment of written statement, allowed partly 
— Rejected part having bearing on ques- 
tion to be decided —- Rejection of such part 
— Held, erroneous. 1980 (UF) RCC 599 Re- 
versed a (Jan) 24 
——©. 9, R. 13, Explanation — Ex parte 
decree — Remedies of defendant — Impact 
of explanation. AIR 1982 Delhi 71, Revers- 
ed (Nov) 1397 


-—QO. 10, R. I — See Houses and Rents — 
U. P. Urban Buildings (Regulation of Let- 
ting, Rent and Eviction) Act (1972), S. 20 (4) 

(Mar) 816 A 
——O, 14, R. I (5) — See Houses and 
Rents — U. P, Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act {1972}, 


S. 20 (4) (Mar) 816 A 
——(Q, 19, R. 3 — See Constitution of India, 
Art. 32 (Jan) 65 B 


——O, 21,.R. 29 — Court which has passed 
decree alone has power to stay its execu- 
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Civil P. C, (contd.) 

tion +=- Suit for recovery of possession of 
property belonging to Math decreed by 
Munsif -~ Decree finally affirmed by Sup- 
reme Court — Order of Civil Judge allow- 
ing defendant’s application for stay of exe- 
cution, held, was nullity and violative of 


Art, 141 (Mar) 686 
o-—O, 21, R. 35 (8) — See Ibid, S. 51 

; (Mar) 709 
n——-—(), 21, Rr, 72, 92 and 94 — Auction- 


purchaser, decree~holder himself -—~ Setting 


aside of decree in appeal — Auction-pur- 
chaser, if entitled to any protection 
(May) 989 E 
æ--—O, 21, R. 92 — See 
(1) Ibid, O. 21, R. 72 (May) 989 E 
(2) Ibid, O. 22, R. 10 (May) 989 C 
we——O, 21, R. 94 — See 
(1) Ibid, O. 21, R. 72 (May) 985 E 
(2) Ibid, O. 22, R. 10 (May) 989 C 
~O, 22, R. 4 — See also Ibid, O. 34, R. fi 
(Jan) 121 5 


w-—QO, 22, Rr. 4, I1 — Appeal — Abatement 
of — Party already on record sufficiently 
representing property of deceased respon- 
dent — No necessity of application to bring 
him as legal representative of deceased on 
record (May) 948 (1) 


room), 22, R. 10, S. 146; O. 21, Rr. 92, 94 — 


‘Sale of suit property in favour of decree- 


holder auction-purchaser confirmed and sale 
certificate granted — His application under 
O. 22, R, 10 in another redemption suit — 
Maintainability (May} 989 Q 
—-—O, 22, R. 11 — See Ibid, O. 22, R. 4 
(May) 948 (T) 


r——QO, 23, R. I » See Constitution of India, 
Art. 133 (Mar) 789 
-——(, 23, R. 4 — See Transfer of Property 
Act (1882), S. 105 (Mar) 813 
w-—Q. 34, R. 1 and O. 22, R. 4 — Suit for 
redemption — Legal representatives of co- 
mortgagee not brought on record in ap- 
peal — Appeal abates only in respect of 
that mortgagee when mortgagor is prepar- 
ed to pay entire mortgage amount to sur- 
viving mortgagee (Jan) 121 B 
—-—©. 38, R. 5 — Attachment before judg- 
ment — Object of (May) $89 D 
——Q, 41, Rr. 3,.11 — Appeal against de- 
cree = Admission of appeal as to part and 
rejection as to other part is illegal — Ap- 
peal can be admitted wholly or rejected 
wholly i (Aug) 1223 
~O. 41, R. 11 = See Ibid, O. 41, R. 3 
(Aug) 1223 


=. 41, R. 22 and O. 41, R. 33 — Bihar 
Land Reforms (Fixation of Ceiling Area 
and Acquisition of Surplus Land) Act (12 of 
1962), Ss. 10, 30 —— Order of Collector al- 
lowing certain units to landholder — No 
appeal filed by State — In appeal filed by 
Tandholder, Commissioner, held, had no 
power to interfere with finding in favour 
of landholder. Decision of Patna High 
Court, Reversed : (Jan} 98 
wm ——{), 47, R. 33 ə See Ibid, GC. 41, R. 22 
i (Jan) 98 
Conservation of Foreign Exchange and 
Prevention of Smuggling Activities 
, Act (52 of 1974} 
See under Public Safety, 


4 
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Companies Act (1 of 1956) 


Sau 456 (2) — See Contract Act (1872), 
S. (Nov) 1497 


Companies (Court) Rules (1959) 
wR, 9 — See Contract Act (1872), S5. 128 
(Nov) 1497 


Conduct of Election Rules (1961) 
~R. 37A (1) — See Representation of 
the People Act (1951), S. 100 (1) "d) (iii) 

(Dec) 1569 C 
———-R. 73 — See Representation of the 
People Act (1951), S. 100 (1) (d) Gii) 

(Dec) 1569 E 
R 73 (2) — See Representation of the 
People Act (1951), S. 100 (1) (d) (iil) ; 

(Dec) 1569 B 
mR 73 (2) (a) — See Representation of 
the People Act (1951), S. 100 (1) (d) riii) 

(Dec) 1769 C 
~--—-R. 73 (2) (d) — See Representation of 
the People Act (1951), S. 100 (1) (d) cili) 

(Dec) 1569 A 


Constitution of India 
mPre, — See also . 
(1) Ibid, Art, 141 (Feb) 149 ZI 
(2) Interpretation of Statutes — Lan- 
guage clear (Feb) 149 ZH 


Pre, and Arts, 124, 216, 217, . 222, 224 
and Part III (General) — Independence of 
judiciary —Basic structure of the, Constitu- 
tion — Scope and limitations of the con- 
cept (Feb) 149 B 
wmexPre, — Constitutional conventions — 
Use of, in interpretation of Constitution’ — 
Scope (Feb) 149 ZG 


~~—-Pre, — Interpretation of Constitution — 
Rules as to — Power ‘conferred by Consti- 
tution upon an authority —- Cannot be de- 
nied on ground of its misuse (Feb) 149 ZJ 


Pre, — Interpretation of Constitution — 
Court must not bend language of Constitu- 
tion according to its will (Feb) 149 ZL 
-Pre — Constitutional adjudication — 
Question of academic importance ;— Need 
not be decided i (Mar) 710 D 
———-Pre, and Arts. 14, 16 and 39 (d) — Pro- 
visione contemplate the principle “equal 
pay for equal work” (Aprì 879 
—--~-Pre, and Arts. 14, 21 == Constitutional 
scheme — Object is the fullest i develop~ 
ment of individual and ensuring his dignity 
through rule of law (Oct) 1825 C 
——Art. 3 — See States Reorganisation Act 


(1988), S. 51 (3) (Aug) 1198 
one soannen '4 — See States Reorganisation Act 
(1958), S. 51 (3) (Aug) 1198 


Arts, 5, 21 and 32 — Citizen — Persons 
subject to Army Act do not cease to be 


citizens (Nov) 1413 G 
——-Art, 11 — See Merchant Shipping Act 
(1953), S. 119 (Jul) 1173 
w AtS, 13, 123, 357, 3867 — Power ta 
issue Ordinances — Legislative and not 
executive in character (Mar) 710 A 
Arts. 13 (2), 14, 19, 21 and |123 — 
Power to issue Ordinance — Effect — 


Articles 14, 19 and 21 not reduced ‘to dead 


letters (Mar) 710 F 
Art, I4 — See also i 
(1) Ibid, Pre. (Apr) 879: (Oct) 1325 C 


(2) Ibid, Art. 18 (2) (Mar) 710 F 


‘Constitution of India (contd.) 
(3) Ibid, Art. 19 (1) (g) 
(4) Ibid, Art. 32 
(5) Ibid, Art. 309 


(Jan) 33 E 
(Nov) 1473 F 
(Jan) 19 A; (Jan) 101 

(Jun) 1064 C, G 

(6) Divorce Act (1869), S. 7 
(Sep) 1261 A 
(7) Life Insurance Corporation Act (1956), 
S. 48 (2) (ec) (Jun) 1126 A 
(8) M. P. Land Revenue Code (1955), Sec- 


tion 149 (Apr) 372 
(9) Municipalities — Gujarat Municipali- 
ties Act (1664), S. 233 (1) CL (b) 

(Mar) 781 A 


(10) Panchayats — Gujarat Panchayats Act 
(1962), S. 193-A (Mar) 781 B 
(11) Penal Code (1860), S. 302 
‘ (Oct) 1325 A 
‘(12) Public Safety — Conservation of 
Foreign Exchange and Prevention of 
Smuggling Activities Act (1974), S. 3 
(Jan) 8 D 
(13) Public Safety — Conservation of 
Foreign Exchange and Prevention of 
Smuggling Activities Ast (1974), S. 8 
(Jul) 1178 C 
(14) Punjab Foodgraings Dealers Licensing 
and Price Control Order (1978), Cl. 11 
(1) Proviso 2 (Jan) 65 A 
(15) Rajasthan Trade Articles (Licensing 
and Control) Order (1980), Cl. 18 
(Feb) 130 
Order (1966), 
(Apr) 902 B 
(17) Tenancy Laws —- Bombay Tenancy 
and Agricultural Lands (Gujarat 
Amendment) Act (1960). Pre. 
(Jun) 1090 A, B 


(18) U. P. Public Lands (Eviction and Re- 


(16) Sugarcane (Control) 
Cl. 4 


covery of Rent and Damages) Act 
(1959), Pre. (Mar) 780 
€89) U. P. Sheera Niyantran Adhiniyam 
(1364), S. 8 (Mar) 786 


w Art. 14 — Constitution (44th Amend- 
ment} Act (1978), Section 1 (2) — Not vio- 
lative of Art. 14 on the ground that it 
confers uncontrolled power on the Execu- 
tive (Mar) 710 K 


-=A Pts, 14, 19, 23 and 22 — National 
Security Act (65 of 1980), Pre. — Constitu- 
tionality — Act is not unconstitutional on 
the ground that by its nature it is generally 
violative of Arts. 14, 19, 21 and 22 of Con- 
stitution (Mar) 710 N 


m Arts. 14, 16 — Reserve Bank of India 
Administrative Circular No. 8 dated 7-1- 
1978 and Office Order No. 679 dated 27-4- 
1978 — Introduction of common seniority 
and inter-group mobility amongst different 
grades of Bank Officers of Groups I, II and 
II — Not violative of Arts. 14 and 16 — 
Giving retrospective effect to combined sen~ 
fority list and choosing 22-5-1974 as rel- 
evant date held proper (Apr) 917 F 


ome Art 14 — Sugar (Control) Order (1966), 
Cl. 5 — Central Govt. Order No. G.5S.R.-410- 
E/Ess. Comm./Sugar dated 14-7-1980 — Fixa~ 
tion of limits for storing sugar in Calcutta 


and other places —~ Not arbitrary but is 
based on reasonable classification 
(May) 1016 C. 
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Constitution of India (conti.) 
——~Art, 14 — Sugar (Control) Order (1966), 
Cl. 5 — Central Govt. Order No. G.S.R. 
410-E/Ess. Comm./Sugar dated 14-7-1980 — 
Order is not violative of Art, 14 

(May) 1016 D 
—--Arts. 14, 16 — Tamil Nadu Abolition of 
Posts of parttime Village Officers Act (3 of 
1981), Pre. — Act is neith2r arbitrary nor 
colourable (Jun) 1107 D 
—--Art. 14 — Tamil Nadu Abolition of 
Posts of parttime Village Officers Act (3 of 
1981), S. 2 (e) — Abolition of posts of offi- 
cials appointed after 16-12-1970 — Art. 14 
not violated (Jun) 1107 E 
~—-Arts. 14,16 — Resolution dated 9-3- 
1976 issued by Govt, of Maharashtra — Re- 
cruitment Rules — Selection of candidates 
having aptitude to work :n rural area — 


Classification (Oct) 1301 
——Arts. 14,2 — “Law” and “Rule of 
Law” — Connotations of (Oct) 1325 D 


Art. 14 — A statute challenged as arbi- 
trary and discriminatory — Normally bur- 
den lies on petitioner to prove —— In ex- 
ceptional cases initial burden can be placed 
on State — Law providing death penalty — 
Burden lies on State to prove its reason- 
ableness and justness (Oct) 1325 G 


——Arts. 15, 226 — Rules framed by M. F. 
Government for Admission to Medical, Dent~ 
istry and Ayurvedic Colleges (1979), Rr. 9, 
20,7 — Admission to medical college — 
Reservation for specific categories — Over- 
all shortage of qualifyirg candidates — 
Minimum qualification statutorily lowered 
— Seats still vacant — Govt, by executive 
order further lowering minimum qualifica- 
tion — R.9 could not be applied at this 
stage for finalising admissions. Mise. Writ 
Petn. No. 167 of 1980, Dj- 4-11-1980 (Madh 


Pra), Reversed (Apr) 827 
-——Art. 16 -— See | 
(1) Ibid, Pre. (Apr) 879 


(2) Ibid, Art. 14 (Apr) 917 F; (Jun) 1107 D} 
(Oct) 1301 
(3) Ibid, Art. 309 (Jan) 131; (Jun) 1064 C, G 


»——Arts. 17, 23, 24, 226 — Violation of fun- 
damental rights under Arts, 17, 23, 24 — 


Duty of State (Nov) 1473 K 

-———Art. 19 — See also 
(1) Ibid, Art. 13 (2) (Mar) 710 F 
(2) Ibid, Art. 14 (Mar) 710 N 
(3) Tenancy Laws — Bombay Tenancy 
and Agricultural Lands. (Gujarat 


Amendment) Act (13960), Pre. 
(Jun) 1090 A, B 
——Art. 19 -= A law challenged as viola- 
tive of one or other sub-clause of Art. 19 


. (D —Burden lies on petitioner to show that 


it imposes restrictions on freedom guaranteed 
under Art, 19 (1) —— Burden discharged — 
Onus shifts on State to prove that restric- 
tions are reasonable. AIR 1975 SC 1146 
Not followed in view of AIR 1954 SC 728 
and AIR 1964 SC 925 (Oct) 1325 E 
—~—Art. 19 (1) (a) -— See also Prisons Act 
(1894), S. 59 (Jan) 6 
-———Arts. 19 (1) (a), 32 — Procedure — Dis~ 
cussions by press on the merits and de- 
merits of the grounds on which recommen- 
dations were made concerning the Judges 


¢ i 


Constitution of India (contd) 
or the truth or falsity of disclosed material 
-—- Amounts to holding a trial by Press — 
Such behaviour of the Press — Deprecated 
(Feb) 149 ZB 
—-—Art, 19 (1), (a} (c) — See Ibid, Art. 21 
(Nov) 1413 B 
——Art, 19 (1) (f) — See | 
(1) Municipalities — Gujarat Municipa- 
lities Act (964), S. 233 (1) cl. (f) 
(Mar) 781 A 
(2) Panchayats —- Gujarat Panchayats Act 
(1962, S. 193-A (Mar) 783 B 
-—Art, 19 (1) (g) — See also 
(1) Life Insurance, Corporation fAmend-~- 
ment) Act (1981), Pre. (Juny 1126 CD 
(2) Rajasthan Trade Articles (Licensing & 
Control) Order (1980), cL I8 
(Feb) 133 


{3) Sugarcane (Control) Order ci&66). 
Cl. 4A (Apr} 902 Cc . 

-~-— Arts, 19 (1) (g), 14 — Essential Commo- 
dities Act (1955), S. 3 — U., P. Feodgrains - 
(Procurement and Regulation of Trade, 
Order (1978), Cl. 4 -—-Clause 4 as amended- 
is valid (Jan) 33 E£ 
———Art. 19 (D (g) — Tamil Nadu Aboiition 
of Posts of part time Village Officers Act 
(3 of 1981), Pre. — Act, not violative of 
Art. 19 (1) (g) (Jun; 1107 A 
-——-Art, 19 (1) (g) & (6) — See also 
(1) Ibid, Art. 162 ` (Jan) 33 A 


(2) Punjab Foodgrains Dealers Licensing 
and Price Control Order (1978), 
Cl. 11 (1), Proviso 2 (Jan) 85 A 

(3) Sugarcane (Control) Order (19866), 


Cl. 4A (Apr) 302 D 
———-Arts, 19 (1) (g) and (6), 30%, 302, 162 — 
Individuals right of freedom and freedorr, of 
inter-State trade as against national irter- 


est — Duty of Court — “Reasonable re- 


striction” -- Meaning of — Regulatory 
measure to prevent price rise in wheat and 
its cutflow — Held, tc bein interest of 
general public (Jan) 3f B 


~——Arf, 19 (1) (g) and (6) — Reasonable re- 
striction — - Meaning -— Sugar (Control) 
Order (1966), Cl. 5 — Central Govt. Order 
No. G.S.R, 410-E/Ess. Comm./Sugar dated 
14-7-1980 —— Restrictions put by the Order 
is not unreasonable (May) 1016 B 
~-—-Art, 19 (6) — See 

(1) Essentia] Commodities Act (1955), S. 3 


(Jan) 29 B, C 

{Z2) Essential Commodities Act (16 of 1955), 
S. 3 (1) (d) E (Jan) 29 A 

s—Art, 21 — See alsa. i 

(1) Ibid, Pre. ” (Oct) 1325 C 
(2) Ibid, Art. 5 (Nov) 1413 G 
(3) Ibid, Art. 13 (2) (Mary 710 F 
(4) Ibid, Art. 14 (Mar) 710 N; (Oct) 1325 D 
(5) Ibid, Art. 22 (5) - (May) 1029 C 
(6) Ibid, Art. 32 (Nov) [473 F 


(7) Army Rules (1954), R. 25 
(Nov) 1413 E 
(8) Life Insurance Corporation (Amend- 
. ment} Act (1981), Pre. (Jun) 1126 E 
(9) Penal Code (1860), S. 302 
(Oct) 1325 A 


(10) Prisons Act (1894), 5. 59 (Jan) 8 
--—See also 
(i) Public Safety — Conservation of 


Foreign Exchange and Prevention of 
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Smuggling Activities Act (1974), Sec- 
tion 3 (3) (Jam 53 3B 
(2) Public Safety — J. & K. Publie Safety 
Act (1978), S. 16 (1) 
~—m—Arts. 21, 123 (2), 367 (2) — Ordinance is 

“law” within meaning of Art. 21 
(Mar) 710 B 
~———Arts. 21 and 22 = Preventive detention 
-~- Not basically impermissible under the 


Constitution (Mar) 710 G 
~——-Arts, 21 and 32 — Speedy trial — Right 
of — Remedy in the event of denial of 
such right {Jul 1167 


——Art, 21 — Law providing death penalty 
~~ Burden lies on State to prove: its rea- 
sonableness, fairness and justness 

(Oct) 1325 F 
w-— Arts. 21, 19 (1) (a) (ej, 33 and Sch. VII, 
List 1, Entry 2 — Army Act (1950), S. 21 — 
Army Rules. 1950, Rr. 19, 26 and 21 — Law 
prescribing procedure for trial of offence by 
Court martial — Requirement of Art. 21 
need not be satisfied (Nov) 1413 B 


—-——Ârts, 21, 22 — Detention of a prisoner 
as criminal lunatic though he had become 
perfectly sane and fit for discharge, for a 
period over 16 years without any; justifica- 
tion — Administration of State Govt. high- 
ly deprecated -— Direction given that peti- 
tioner should be released from jail forth- 


with (Nov) 1470 
~—-—Art, 22 = See also 
(1) Ibid, Art. 14 YMar) 710 N 


(2) Ibid, Art. 21 (Mar) 710 G; (Nov: 1470 
(3) Publie Safety — Conservation of 
Foreign Exchange & Prevention of 
Smuggling Activities Act (1974), Sec- 
tion 3 (1) (Jan) 1A 


(4) Public Safety — National Security Act 


(1980), S. 3 (Oct) 1315 C 


=—Art, 22 — National Security Act (65 of 
1980), Ss. 10 and 11 — Procedure to be fol- 
lowed by Advisory Board — Legality — 
Rights available ta detenu — Extent of 
(Mar) 710 U 
———Art, 22 — Detention —- Inquiry report 
not supplied to detenu along with grounds 
for detention — Counter affidavit: filed by 
clerk in judicial section and not by District 
Magistrate — It cannot be proper, explana- 
tion or return to rebut allegations, made by 
detenu — Consequently order of : detention 
set aside (Apr) 878 
Art. 22 (4) — See Public Safety — Na- 
tional Security Act (65 of 1980), S. 9 
(Mar) 710 T 
»— Art. 22 (5) — See also 
(1) Ibid, Art. 32 (Jan) 8 E 
12) Public Safety == Conservation of 
Foreign Exchange and Prevention of 
Smuggling Activities Act (1974), S. 3 
(Jany 8 B; (Mar) 696; (Aug: 1221 
{3} Public Safety — Conservation of 
Foreign Exchange and Prevention of 
Smuggling Activities Act (1974), Sec- 
tion 3 (1) (May) 1029 B; (Jul) 1165 C 
(4) Public Safety — Conservation of 
Foreign Exchange and Prevention of 


Smugginig Activities Act (1974), Sec- 
` tion 3 (3) 


(Jan) 53 B 


(May) 978- 


-lating documents in Urdu — 


` Constitution of India {contd.} 


(5) Public Safety — Conservation of 
Foreign Exchange and Prevention of 


Smuggling Activities Act (1974), S. 8 
(e) (Jan) 8 A 
(6) Public Safety — Conservation of 


Foreign. Exchange and Prevention of 
Smuggling Activities Act (1974), S. 11 
(Jul) 1178 A 


(7) Public Safety — J. & K. Public safety 
Act (1978), S. 8 


| (May) 1023 A; (Oct) 1297 A, C 
(8) Public Safety — National Security Act 


(1980), S. 3 (Feb) 146 A 
(9) Public Safety == National Security Act 
(1980), S. 8 (Feb) 146B 


(10) Public Safety — J. & K. Public Safety 
Act (1978), S. 13 (May) 1023 B 
(II) Public Safety ~~ National Security 
Act (1980), Section 3 (2) (Jun) 1143A 


~——Arts. 22 (5), 21 == Right of representa- 
fion — Scope (May) 1029 C 
——Art. 22 (5) — Detention under S. 3 of 
National Security Act, 1980 — Detention 
order e~ There can be an introductory para 
in the grounds of detention — Held on facts 
that Ist para was introductory and as such 
could not be challenged as vague 

(Oct) 1315 A 
——Art, 22 (3) — Rights of detenu under — 
Inclusion of vague ground amongst clear 
and definite ground is an infringement of 
his rights (Oct) 1315 B 


~——Art. 22 (5) — Procedural safeguards — 
Duty to observe — Supply of copies of 
statements and documents to detenu — De- 
lay —- Shortage of persons capable of trans- 
Not excep- 
tional circumstance (Nov) 1500 A 


——Art. 22 (5) — Supply of copies of docu- 
ments to detenu — Delay — Existence of 
exceptional circumstances claimed — De- 
taining authority must record reasons in 
writing and inform to detenu ~— Such 
right is implied in the right to make re- 
presentation (Nov) 1500 B 


——-Art. 23 — See also 


(1) Ibid, Art. 17 (Nov) 1473 K 
(2) Ibid, Art. %2 (Nov) 1473 F 
=—Art, 23 — Scope of — It protects in- 
dividual not only against State but also 
against private citizens (Nov) 1473 G 


==—ATrt. 23 — Begar — Means labour or 
service which a person is forced to give 
without receiving any remuneration for it 
(Nov) 1473 H 
——Art. 23 — Forced labour — Meaning of 
=— Contract of personal service — Enforce- 
ment of -—- Amounts to breach of Art. 23 
(Nov) 1473 f 


——Art, 23 — Labour or service for re- 
muneration which is less than minimum 
wage — Amounts to violation of Art. 23 

(Nov) 1473 J 
——-Art, 24 — See 


(1) Ibid, Art. 17 (Nov) 1473 K 
(2) Ibid, Art. 32 (Nov) 1473 F 
(3) Employment of Children Act (1938), 

>. 3 (3) (ov) 1473 B 


Constitution of India (cortd,) 

——Art. 31—-See Tenancy Laws ~~ Bombay 
Tenancy and Agricultural Lands (Gujarat 
Amendment) Act (1960), Pre. (Jun) 1090 A, B 


„—Arts. 31-A — See Tenancy Laws = 
Bombay Tenancy oy Ace apeoy. P Lands 
j Amendmen , Pre. 
i i (Juny 1080 B 
——Art, 31-B == See Tenancy Laws — 
Bombay Tenancy and Lericultural Lands 


j - Amendment) Art (1960), Pre. 
ep ear (Jun) 1090 A 


mac Ari, 32 — See also 


(1) Ibid, Art, 5 (Nov) 1413 G 
3 Ibid, Art, 19 (D) (a (Feb) 149 ZB 
(3) Ibid, Art, 2I (Jul) 1167 
(4) Ibid, Art. 216 (Feb) 149 I 
(5) Ibid, Art. 226 (Feb. 149 ZN; (Nov) ie 
(6) Life Insurance Corporation (Amend- 


ment) Act (1981), Pre. _ (Jun) 1126 D 
(7) Life Insurance Corporation Act (1956), 


S. 48 (2) (c) (Jun) 1126 A 
í Shipping Act (1958), S. 119 
(8) Merchant ipping naib 1178 


(9} Public Safety — .Conservation -of 

Foreign Exchange re: 
ling Activities S. 

PERNE (Jul) 1165 C 


——Arts. 32, 226, 136 ard 222 (5) «= Deten- 
tion under preventive detention law — Duty 
of Court under Arts, 32, 226 and 136 


(Jan) 8 E 
~——Art, 32 —- Nature af aa me of pro- 
ceeding under — Quest.on of fa 

i (Jan) 33 C 


»—Arts. 32, 226 — Dismissal of earlier writ 
petition for habeas corpus -— Does not ope- 
rate as bar to maintainability of another 
writ petition for that purpose (Jan) 53 A 
——Arts. 32, 226 — Mala fides —- Proof — 
Onus lies heavily on. person alleging it 
(Jan) 65 B 
——Arts. 32, 226 and 217 ==» Locus standi — 
Traditional rule — History and develop- 
ment — Principles applicable in determin- 
ing locus standi — Putlic interest litigation 
-< Petition by practising lawyers raising 
important questions relating to independ- 
ence of ‘judiciary — Maintainable (Pt. con- 


ceded) (Feb) 149 A 
~——Arts. 32, 226, 139A =» Jurisdiction =- 
Scope of — Reappointment of petitioner as 


the additional Judge of High Court — M- 
tegrity of petitioner doubted by Chief Jus- 
tice of High Court — Petitioner ready te 
establish his innocence and sought oppor- 
tunity. from Supreme Court =— Supreme 
Court cannot grant: streh opportunity in 
view of restricted scope of its jurisdiction 
in such case (Feb) 149 ZE 


———Art, 32 — Constitution (44th Amend- 
ment) Act (1978), Ss. 1 D and 3 — Amend- 
ment receiving assent cf President — Noti- 
fication, however, bringing into force 
not issued by Central Govt, — Mandamus 
whether can be issued (Mar) 710 F 


--—Arts, 32, 226 and 311 —- Compulsory re« 
tirement of Director cf Posts and Tele- 
graphs — Validity. (Mar) 776 


S. 3. 


atolls 13 


Constitution of India (contd Jj 

~—-Arts. 32 and 72 —- Penal Code (1860), 
Ss. 53 and 302 —- Multiple murder case — 
Accused persons convicted. and sentenced to 
death by common judgment — Death pe- 
nalty commuted into imprisonment for life 
of one co-accused — Other co-accused is 
also entitled to commutation (Apr) 849 


~—mArts, 32, 311 — Habeas corpus petition 
by blinded prisoners — Court directing jail 
superintendent to file affidavit in the case 
~ His suspension on very date of direction 
— Miscellaneous petition by him to chal- 
lenge suspension was maintainable 


(May) 1008 
Art. 32 — Mandamus against Govern- 
ment — Prisoners below 20 years on date 


of offence = Recommendation for release 
by Jail Superintendent — No sufficient 
reason for non-disposal of their cases — 
Prisoners directed to be released forthwith 


(Oct) 1391 A 
Art 32 — Mandamus against Govern~ 
ment — Prisoner above 20 years on date of 
offence —- Total imprisonment of 19 years 


3 months and 16 days undergone — Prisoner 
released forthwith on bail (Oct) 1391 B 


promo ATE, 32 — Mandamus against Govern- 


ment — Cases for premature release of 
certain prisoners — Total imprisonment of 
over 14 years undergone — Directions for 
disposal of their cases wtihin fixed period 
issued (Oct) 1391 C 
wrt, 32 — Mandamus against Govern- 
ment — Cases of premature release of cer- 


tain prisoner — Report of police, Probation 
Officer, and Jail Superintendent favourable 
to prisoner — Prisoner ‘directed to be re- 
Jeased forthwith (Oct) 1391 D 


rm Arts, 32, 226, 39A ~~ Public interest 
litigation == Scope and nature of 

(Nov) 1473 A 
sme AYES. 32, 14, 2%, 23, 24 — Writ petition 
before Supreme Court — Maintainability — 
Violation of fundamental right has to be 
shown (Nov) 1473 F 


amen Arts, 32, 136 = Affidavit == Preventive 
detention — Deponent. describing himself as 
District Magistrate being detaining auth- 
ority of detenu —— Statement not borne out 
by record = Effect — Subjective satisfac- 
tion of holder of office put in issue 

(Dec) 1539 B 
wee ATt, 33 = See Ibid, Art. 23 (Nov) 1413 B 
m Arts. 38. 43 -- Scope of — Articles not 
enforceable by Courts — Still they are fun- 
damental in the governance of the country 

(Jun) 1107 F 


exa—Arf, 39 — Labour Laws -e Violation of 
— Adequate punishment must be im- 
posed upon errant employers -—— Practice of 
imposing meagre fine deprecated 
(Nov) 1473 C 
m ATrt, 39 (b) — See 
(1} Punjab Foodgrains Dealers Licensing 
and Price Control Order (1978) Cl If 
_ (1) Proviso 2° Wan) 65 A 
(2) Rajasthan Trade Articles (Licensing 
and Control) Order (1980), CI. 18 


(Feb) 130 
m- Art. 39 (d) == See Ibid, Pre, (Apr) 879 


oe) ee 
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Constitution of India (contd.) | 
-—Art, 39-A — See Ibid, Art. 32 
(Nov) 1473 A 

~—Art, 43 — See Ibid, Art. 38 | 
(Jun) 1107 F 
——Art. 50 — See Constitution of J. & K, 

Art, 108 
-——Art. 5] — See 
(1) C. P. and Berar Revocation|of Land 
Revenue Exemptions Act (1948). Sec- 
tion 5 (3) (i) (Aug) 1201 A 

{2) Evidence Act (1872), S. 113 | 
(Aug) 1201 C 

eo—Art, 72 — See also Ibid, Art. | 32 

(Apr) 849 


-——Arts. 72, 161 — Power of President to- 


commute sentence of death ~- Nature and 

scope \(Maz) 774 

——Art. 74 — See ! 
(1) Ibid, Art. 216 (Feb) 149 I 
(2) Evidence Act (1872), S. 123 | 


(Feb) 149 D 

(3) Goverment of Union Territories Act 

{1963), S ey) 1029 A 
——Art, 123 — a also 

(1) Ibid, Art, 13 Mar) 710 A 

(2) Ibid, Art, 13 (2) (Mar) 710 F 


——Arts, 123 and 356 «= President’s satis- 
faction under — Justiciability — |Obsarva- 
tions in AIR 1977 SC 1361, Held no longer 
good law in view of the ‘44th Constitution 
Amendment (Mar) 710C 
—— Art, 123 = Power to issue Ordinance — 
Scope =- Not confined to virgin ‘land or 
fresh field only (Mar) 710E 
~——Art. 123 (2) =- See Ibid, Art. 21 


(Mar) 710 B 

——Art, 124 =, See 
{1) Ibid, Pre. (Feb) 149 B 
(2) Ibid, Art. 217 (Feb) 149 F 


——Arts, 124 (4), 139A (2), 214 (2) and (3) 
(before deletion in 1956), 222, 366 (14) and 
376, Sch. 7 List 1, Entry 78 and Para. 11 (b) 
(i) — High Courts — Status, inter se — 
They possess same status (Feb) 149 ZA 
——Art, 124 (4) (5) — See Ibid, Art. 222 
i (Feb) 149 R 
-——Art. 133 — See also Income-tax Act (43 
of 1961), S. 11 (Jan) 32 
-——Art,. 183 — Karnataka Rent Control Act 
(22 of 1961), S. 14 — Application for: fixation 
of fair rent by tenant under — Subsequent 
suit by Inadlord alleging that protection of 
Act is not available to tenant — 'Applica- 
tion by tenant for stay of suit pending dis- 
posal of his application rejected by High 
Court — Stay granted in appeal under Arti- 
cle 133 — Decision of Karnataka High 
Court, Reversed (Jan) 83 
—Art. 133 — Findings of fact — Interfer- 
ence by Supreme Court — Material! circum- 
stances Ignored by High Court — Supreme 
Court will interfere (Jan) 84 A 
~—Art, 133 — Appeal under — Statutory 
authorities under Rent Act concurrently 
holding disputed accommodation as “residen- 
tial building” — Such finding not challeng- 
ed before High Court by tenant — He can- 
not be permitted to challenge it before Sup- 
reme Court . (J an) 100 
——Art. 133 = Appeal under — Grant of 
permission to “withdraw suit with liberty to 
file fresh suit on same or different cause 
| 2 


(Dec) 1579 C i 
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of action, on ground of non-pleading of 


point (Mar) 789 
——Art. 133 — „Appeal under — New plea 
as to limitation — Permissibility 

(Apr) 844 B 


cA 133 — New plea — Contentions of 
facts based on evidence advanced for the 
first time — Contentions arising from the 
record and proceedings — Supreme Court 
examined them on merits (May) 989 A 


——Art. 133 — Appeal in ceiling matter — 
Prescribed authority erroneously not ex- 
cluding land said to have been transferred 
from surplus area — Judgment of High 
Court and Prescribed Authority set aside —~ 
Case remanded to prescribed authority to 
decide case according to S, 12A Proviso (d) 
of the.U..P. Ceiling Act (Sep) 1248 


——Art. 133 (1) (a) — Interference by Sup- 
reme Court with finding of fact — Finding 
of fact not shown to be perverse or based 
on no evidence — Supreme Court would 
not interfere ' (Mar) 756 


——Art, 134 — Appeal under against con- 
viction of accused by High Court under 
Ss, 204/149, I. P. C, — Interference in appeal 
(Oct.) 1299 
——Art. 136 — See also 
(1) Ibid, Art. 32 (Jan) 8 E; (Dec) 1539 B 
(2) Ibid, Art. 226 (Feb) 149 ZM; 
(May) 938 
(8) Criminal P. C. (1974), S. 386 
(Jun) 1076 A 
(4) Criminal P. C. (1974), S. 428 . 
(Mar) 79T 
(5) High Court Judges (Conditions of Ser- 
vice) Act (1958), S. 15 (Jul) 1174 
(6) Industrial Disputes Act (1947), S, 11-A 
SC (ec) 1552 
{7) Mines and Minerals (Regulation and 
Development) Act (1957), S. 5 


(Mar) 775 
(83) Prevention of Food Adulteration Act 
(1954), S. 7 - (Mar) 782 


, (9) Publie Safety - Conservation of 
Foreign Exchange and Prevention of 
Smuggling Activities Act (1974), S.3 (1) 

(Mar) 683 B 


——Art. 136 — Appeal under — Declaratory 
decree under S. 229 (b) of U. P. Acti of 
1951 held collusive by lower Courts — De- 
cree passed in 1966 i.e. much before amend- 
ment of Ceiling Act in 1972 -— Appellant 
shown as co-tenure holder in mutation re- 
gister — He was also found in possession of 
share allotted to him under declaratory 
decree, in spot inspection by Lekhapal — 
Neither Prescribed Authority nor District 
Judge considered all these circumstances — 
Case remitted back to Prescribed Authority 
to record findings as to cultivating posses- 
sion of appellant and as to collusiveness of 
decree (Mar) 678 


——Art. 136 — Appeal by special leave ~~ 
Quashing of complaint by High Court — 
Interference under Article 136 refused even 
though evidence before High Court did not 
fully justify quashing the complaint 

(Mar) 779 


»-—Art. 136 — Appeal by special leave — , 
Reduction in sentence — Sentence reduced, 
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` taking into consideration family conditions 
of appellant (May) 941 


~—Arts. 186, 226 — Appe2al against daci- 
sion of High Court quashing investigacion 
against a money circulating firm and its 
partners — FIR not disclosing any offence 
— Quashing of investigation upheld 


(May) 949 C 
——Art. 136 — Eviction petition by pur- 
chaser of building — Eviction order passed 


without giving definite finding — Plea of 
tenant that sale was sham transaction — 
Failure of lower Courts to record finding 
on this point — Eviction crder is invalic — 
Tenant entitled to challenge transaction as 
sham — Case remitted (Aug) 1213 
+—Art. 136 — Appeal by special leave — 
High Court allowing second appeal ex parte 
— Plea of appellant who was principal re 
spondent in second appeal before Eign 
Court that he was not served with notice 
of appeal — Held sufficient cause for not 
appearing at hearing of second appeal — 
Special leave appeal allowed (Aug) 1193 
——Art, 136 — Practice. and procedure 
(Aug) 1196 


— Arts. 136 and 163 =— Complaint aga-nst“ 


Chief Minister alleging corrupt practices — 
Dismissal of complaint for want of Govt. 
sanction — Revision before. High Court — 
Application to Governor far sanction pend- 
ing — Concession by Govt. counsel  fhat 
question of sanction would be decided by 
Governor in his own discretion ~— Conces~ 
sion not open to challenge in special leave 
petition (Sep) 1249 
———Art. 136 — Special leave appeal against 
decision of Letters Patent Bench holcing 
that University had right to withhold re- 
sult of appellant who was accused of hav- 
ing resorted to unfair means during MSc. 
examinations — Appellant 
ter’s degree from another university and 
getting employment subsequent to filing of 
appeal — Effect (Aug) 1212 


-——Art. 136 — Appeal agzinst conviction — 
Doubt with regard to accused being author 
of gun shot injury — 
stances ae (Aug) 1216 
———Art. 136 — Appeal under — Dismissal 
of appeal by High Court on ground that 
Paper Book as required by High Ceurt 
Rules was not filed — Appellant filing 
Paper Book soon after dismissal and apply- 
ing for setting aside order of dismissal — 
Refusal by High Court to take Paper Book 
on record and hear appeal on merits — 
Special leave appeal against — Order of 
High Court set aside — Direction given to 
High Court to dispose of appeal on merits 

: (Aug) 1226 


——Art. 136 — Appeal against acquittal of 
accused by High Court — When could be 
remanded (Aug) 1229 (1) 


——Art. 136 — U. P. Urban Buildings Re- 
gulation of Letting, Rent and Eviction) 
Rules (1972), R. 16 (2) — Suit for eviccion 
— District Judge recording finding on qaes- 
tion of comparative hardship — Non-consid- 
eration of R. 16 (2) — Confirmation of 


obtaining Mas- - 


Mitigating circum- . 
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order by High Court — Case remanded to 
District Judge to reconsider question of 
comparative hardship in light of R. 16 (2) 
(Aug) 1230 (1) 
~——-Art. 136 — Rajasthan Civil Service 
(Classification, Control and Appeal) Rules 
1958, R. 1 — Suspension of municipal board 
employee on conviction under Section 161, 
I. P. C. — Subsequent appointment on 
humanitarian grounds -—- Subsequent term- 
ination of service — High Court setting 
aside termination order — Legality — Dis- 


‘cretion of Supreme Court — Exercise of 


(Nov) 1493 


=A rt. 136 — Constitution of Jammu and 
Kashmir, Articles 109 and 111 — Writ peti- 
tion before High Court of J. & K. involving 
interpretation of Arts. 109 and 111 of Con- 
stitution of J. and K. — High Court declin- 
ing to hear matter and granting certificate 
of fitness to file appeal before Supreme 
Court — Propriety l (Dec) 1579 A 
~——~Art, 136 —- Reappreciation or revalua- 
tion of evidence ~~ When can be done by 
Supreme Court (Dec) 1595 A 


wm AT, 136 — Appeal to Supreme Court 
against order of aequittal — Not ordinari- 
ly entertained if two views of evidence are 
possible —- Special Leave Petition dismissed 
there being no unreasonable view of evi- 
dence taken’ by High Court (Dec) 1598 
~~~-Art, 139A — See also Ibid, Art, 32 
(Feb) 149 ZE 


~~——-Art, 1394 — Writ appeal of Kerala 
H. C. transferred to Supreme Court — Let- 
ters Patent Appeal pending in Gujarat 
H. C, ordered to be transferred to S. C. on 
application of appellant to be heard along 
with writ appeal as the same question di- 
rectly and substantially arose in both the 
appeals -— Applicant-appellant however 
ordered to deposit Rs, 2,000 in S.C. as a 
condition (Mar) 778 
wm Arh 139A (2) — See Ibid, Art. 124 (4) 

(Feb) 149 ZA 
~ Art 14] — See also Civil P. C. (1908), 
O. 21, R. 29 (Mar) 686 
~——-Art, 141, Pre, — Interpretation of Sta- 
tutes and or constitutional provisions — 
Duty of Supreme Court (Feb) 149 ZI 


o——Art, 161 — See Ibid, Art. 72 


è f (Mar) 774 
m Art, 162 —See 
(1) Ibid, Art, 19 (1) (g) & (6) 
(Jan) 33 B 
(2) Government of Union Territories Act 
(1963), S. 44 (May) 1029 A 


ome AYES, 162; 19 (1) (g) & (6), 301, Sch 7, 
List 3, Entry 33 -~Enactment of Essential 
Commodities Act, 1955 — Exercise of con- 
current jurisdiction by Parliament under 
Entry 33 — State Legislature, not deprived 
of its jurisdiction -- Executive power of 
State is co-extensive with its legislative 
power —— Teleprinter message to secure 
compliance with orders under Act — Valid 

(Jan) 33 A 


oom Arts, 162, 300A — Executive power of 
State under Art. 162 — It is subject to 
Art. 300A — Word “law” »- Meaning of 

> {Jan} 33 D 


f 
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Constitution of India (contd.) | 
-—Art. 163 — See Ibid, Art. 136 


| (Sep) 1249 
-——Art. 214 (2) & (8) — See Ibid, Art. 124 
(4) " (Keb) 149 ZA 


——Arts. 215, 216, 217 (Í), Proviso (c) — 
Judges of High Courts do not constitute a 


single All India cadre (Feb: 149 Z 
--—Art. 216 — See alsa | 
(1) Ibid, Pre. (Feb) 149 B 
(2) Ibid, Art, 215 (Feb) 149 Z 
(3) Ibid, Art. 224 {1} (Feb) 149 ZF 


Arts, 216, 32, 74 and 226 — Constitution 
of High Courts — Strength of Judges «= 
Fixation of — Executive function a Writ 
of mandamus cannot be issued against 
Union of India for fixing strength of Judges 
"in each High Court — Advice under Arti- 
cle 74 in matter of appointment) of Judges 
is binding on President (Feb) 149 I 
——Art. 217 — See alsa | 
(Feb) 149 B 


(1) Ibid, Pre, 
(2) Ibid, Art. 32 (Feb) 149 A 
(3) Ibid, Art, 222 (Feb) 149 C 


(4) Ibid, Art. 224 (Web) 149 E, G, K, M 
_ (5) Evidence Act (1872), S. 123| 

(Feb) 149 D 
(6) High Court Judges (Conditions of Ser- 
vice) Act (1954), S. 3 | (Sep) 1265 
Arts. 217 and 124 — Appointment of 
Judges — ‘Power vests in Central Govern- 
ment — Appointment must be made after 
effective consultation as required) by Arti- 
cles — Opinion of Chief Justice of India 
has no primacy (Feb) 149 F 
——Art. 217 (1) — See also Ibid, JArt. 224(1) 
(Feb) 149 N 
——Arts. 217 (1), 226 — Appointment of 
High Court Judge — Initial recruitment — 
Non-appointment of a person -t Writ of 
mandamus at the instance of aggrieved per- 
son (non-appointee) to reconsider| his case 
would not lie (Feb) 149 ZC 

——Art. 217 (1) Proviso {c) =- See 


(1) Ibid, Art, 215 (Feb) 149 Z 

(2) Ibid. Art, 222 (Feb) 149 Y 
-——-Art, 222 — See also | 

(1) Ibid, Pre. (Feb) 149 B 

(2) Ibid, Art, 124 (4) (Feb) 149 ZA 

(3) Ibid. Art. 224 (Feb) 149 E 


——Arts, 222 and 217 — Law | Minister’s 
circular letter dated 18~3-1981 —!Letter Is 
valid (Feb; 149 C 


——Art. 222 — Exercise of power under «a 
Public interest, but not consent,| is neces< 
sary concomitant — Absence of word “con- 
sent” in Art. 222 — It is a casé| of deli- 
berate omission rather than casus omissus 
— Transfer should not be by way of pun- 
ishment — Held in instant case that trans- 
fer of Chief Justice of Patna High Court 
was valid and in public interest | 

(Feb) 149 O 


Art. 222 — Transfer of a Judge — Pro- 
posal for — Art, 222 must be complied -~ 
Fact which authority initiates is not mate~ 
rial (Feb) 149 P 





m—— Art 222 = General policy of transfers ` 


of Judges or Chief Justices from home 
State to other. States — Power to | forrnulate 
this policy lies within four corners of Arti- 
cle 222 a 

: | 


(Feb) 149 Q. 


Constitution of India (contd.) 


——Arts, 222 and 124 (4) (5) — Transfer of a - 
Judge on mere allegations of misbehaviour: - 
or incapacity which form subject-matter ‘of. ` 


action under Art. 124 — Not permissible. — 
Transfer effected on aforesaid allegations —~ 
It is liable to be struck down 


and appointment -— Distinction — Transfer 
cannot be fresh appointment — 
that transferee Judge has to take fresh oath 
is immaterial 


Art, 222 (1) —~ Transfer of Judge — Onus 
of justifying transfer is on State 
` (Feb) 149 T 
== Art, 222 (1) — Chief Justice of High 
Court — Falls within the expression “a 
Judge pf a High Court” — Transfer of Chief 
Justice of High Court from one High Court 
to another High Court — Falls within 
the purview of Art. 222 (1) (Feb) 149 U 
*-—Art. 222 (1) — Transfer of Judge — Ad- 
vice tendered by Chief Justice of India must 
ordinarily be accepted by President 

(Feb) 149 V 
m— Art. 222 (1) — Power to transfer Judge 
is extraordinary power — Power must be 
used sparingly and for very strong reasons 
only (Feb) 149 W 


om ALE, 222 (D) — Order of transfer of 


Judge from one High Court to another = 
Legal effect of 


oom AM, 222 (2) = Transfer of High Court 
Judge — Order fixing compensatory allow- 
ance not required to be issued simultaneous- 
Iy along with transfer order (Feb) 149 S 
mm ATE, 224 —- See also Evidence Act (1872), 
S. 123 (Feb) 149 D 


wes Arts, 224, 222, 217 — Word “consultation” 
~~ Meaning of — Must be meaningful, pur- 
poseful and result oriented — Non-extension 
of Shri S. N. Kumar, J. as an Additional 
Judge of Delhi High Court held valid 
(Feb) 149 F 
m ATES, 224 and 217 — Appointment of Ad- 
ditional Judge -~« Conditions precedent = 
Power of President — When can be exercis< 
ed (Feb) 149 G 
-Art 224 — Additional Judge — Exten- 


' sion of term -— Matters to be considered ~~ 


Additional Judge cannot be deemed to be 
permanent Judge (Feb) 149 H 
Arts, 224, 226 =~- Additional Judge — 
Non-extension of his term — No necessity ta 
give him opportunity of hearing 

(Feb) 149 J 


"Arts, 224 and 217 — Additional Judge 
»- Rights to be considered for fresh appoint- 


ment — Short-term extensions — Propriety 
-— Denial to grant extension =~ Justiciabi- 
lity - (Feb) 149 K 


wm Arts, 224 and 217 - Additional Judge — 
Appointment of — Process — Nature of — 
Extension of tenure == Proposals of recom- 
mendation or otherwise must be initiated 
well in time (Feb} 149M 
——Art, 224 and Part 3 (General) -= See 
Ibid, Pre. (Feb) 149 B 
m Art, 224 (1) — Appointment of Judges ta 
High Court — Is purely an executive func< 
tion of President —— Court cannot declare a 


) (Feb) 149 R . 
~-uwArts, 222, 217 (1) Proviso tec} — Transfer - 


Mere fact _ 


(Feb) 149 X 


(Feb) 149 Y- 


“he 


r 
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sitting Additional Judge to- be deemed to 


‘have become permanent or direct: the Presi- 


dent to make him permanent (Feb) 149 L 


‘om Arts. 224 (1), 217 (1) ~ Additional Judge 
_ =. Functions and status. 


: (Feb) 149 N 
——Arts, 224 (1), 218, 226 — Appointment of 


- High Court Judges — Proposed appointees 


for initial recruitment and ‘dtting Additioral 


. Judges are not in the. ‘same position 


(Feb) 149 Z, F 
o-—Art, 228 . See also 


(1) Ibid, Art. 15 3 - (Apr) €27 
(2) Ibid, Art. -17 (Nov) 1473 K 
(8) Ibid, Art. 32 (Jan)-8 E; 


‘ (Jan) 53 A; (Jan) 65 B; 
(Feb) 149 A; (Feb) 149 ZE 
(Mar) 7:6; (Nov) 1473 A 


(4) Ibid, (May) 949 C 
6) Ibid, Art. 217 (1) (Feb) 149 ZC 
(8) Ibid, Art. 224 . (Feb) 149 J 
(7) Ibid, Art, 224 (J) (Feb) 149 Z, F 
(8) Ibid, Art. 309 (Jun) 1064 H 
(9) Ibid, Art. 310 © {Jun} 1107 B 


(10) Life Insurance Corporation (Amen- - 


ment) Act (1981), Pre, (Jun) 1126 D 

(11) M. P. Land Revenue Zode (2 of 1955), 
S: 149 (Apr) 872 
(12) Merchant Shipping Act (1958), S. 115 
(Jul). 1173 

“ (13) Police Act (1861), S. 7 (May) 837 
(14) Public Safety — Conservation of Fer- 
eign Exchange . and Prevention of 
Smuggling Activities Act (1974), Sec- 

tion 3 (1) (Mar) 683 A; (Jul) 1165 C 

w— AY, 228 — Alternative -emedy -—- Cori- 
pulsory retirement of Police Officer — Wz-it 
petition — It cannot be dismissed on the 
Only ground of existence of alternative re- 
medy i.r. -review petition under R. 15-A of 
Tamil Nadu Police. Subordinate Service (D‘s~ 
cipline and Appeal) Rules, 1980 Lab IC 272 
(Mad), Reversed -- (Jan) 82 


o——Art, 226 .— Writ proceedings . 
(Feb) 149 Z, D 
o Atte, 296 and 136 — Writ petition befcre 


High Court challenging constitutional - vall- - 


dity of transfer of Chief Justice of High 
Court — Petition rejected in limine on 
ground that. petitioner had not been abe to 
produce documents on whith he wanted to 
place reliance —- Held, that was: not valid 
ground — Special leave to appeal could . be 
granted — However, since issues sought to 
be raised by petitioner were already being 
agitated in other -writ petitions, it was not 
oan y to- grant special leave 

(Feb). 149 Z, M 


——Arts, 226 and 32 — Powers of Court — 
Court does not decide acacemic questions 

i (Feb) 149 Z, N 
——Arts. 226 and 227 — Industrial Disputes 
Act (1947), 5. 11A, Sch, 2, Items 3 and 6 — 


“Discharge of bank employee — Domestic en- 


quiry — Rules of evidence — Applicability 


— Hearsay evidence — What amounts to —. 


Interference by High Court with award of 
Tribunal - > (March) 573 


——Art, 226 — Case under U. P. Act 13 of 
1972 -- Question whether suit. premises are 


1982 (S. C.) Indexes/2 


` held, infructuous — High Court 


Constitution of India (contd.j 

residentiai or non-residential — Remanding 
the case to Rent Control and Eviction Offi- 
car, held improper — High Court should 
have decided the question on basis of evi- 


‘dence already on record, 1981 All LJ 795, Re- 


Versed (Mar) 784 (3) 


“——Art, 226 — Habeas corpus petition =~ 
. Custody of minor — Child in custody of 


father — Petition for his custody by mother 
dismissed by High Court on ground that 


. father’s custody is not illegal — Dismissal 


improper . (Mar) 792 
——Art. 226 — Writ petition ‘— Necessary 
parties (Mar) 808 A 


-——Art. 226 — Education — Student of 
B.Sc, Eng. 1st year —- Indisciplined act. of 
student -— Authorities debarring him for tive 
years —- Supreme Court by its order per- 
mitted him to appear for fourth. year En- 


- gineering examination as also for examina- 


tions for previous semesters of first three 
years subject to condition for- approaching 
Suprerne Court if necennery after result of 
examinations (Apr) 843 
—Arts, 228, 136 --- Penal Code (1860), Sec- 
tion 346 — Habeas corpus: — Petition by 
husband for production and release of his 
wife — High Court allowing petition — Ap- 


peal by special leave by wife — Appellant 


not detained against her will and without 
her consent by her parents — Appellant 
completing 21 years of age during pendercy 
of appeal before Supreme Court — Petition 
for writ of babeas corpus, not maintainable 

(May) 938 
——Art. 226 —- Nature and scope of proceed- 
ing under — FIR. not disclosing commis- 
sion of cognizable offence — High Court 


. Justified in quashing investigation 


(May) 949 A 
Árt. 226 — Petition against levy of sales 
tax .— State counsel assuring withdrawal of 
instruction in respect of levy — Petition, 
should not 
decide case on merits, AIR 1980 Punj and 
Har 278, Reversed i (Jun) 1108 
— Arts. 226 and 227 — Concurrent findings 
of facts — Interference (Oct) 1314 


—Arts. 228, 32 — Locus standi — Concept 
of —‘Espousal of cause of workmen engaged 
in Asiad Projects by a- social organisation — 
Allegations of violation of various labour 
laws -—- Held, the organisation had locus 
standi to maintain writ petition 





(Nov) 1473 D: 

Arts, 226, 32 —— Writ petition — Main- 

. tainability (Nov) 1473 E 
—Art. 227 — See also ` 

(1) Ibid, Art. 226 (Mar) 673; 

(Oct) 1314 


.—Art. 227 ~= Maharashtra Agricultural 


Lands (Ceiling on Holdings) Act (27 of 1961), 
Ss. 12 and 33 -—— Proceedings under Act — 
Dropping of proceedings on death of tenure 
holder ~- Appeal and writ petition against 
order ~- Locus standi (Apr) 865 A 


——Art, 233 — See Constitution of J. and E., 


Art. 109. (Dec) 1579 .B, C 
——Art, 235 -— See Constitution of J.&K. 
Art. 109 (Dec) 1579 'B,. € 


pn 
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Constitution of India (contd) . 

——-Art, 239 — See Government of Union 
Yerritories Act (1963), S.44 (May) 1029 A 
~——-Art. 240 — Goa, Daman and Diu (Banks 
Reconstruction) Regulation (1962), Section 14 
»— Loans advanced to clients by, branches in 
Goa of Banco Nacional Ultramarine with 
head office in Lisbon in pursuance of loan 
agreements entered with head office — CUS- 
todian is entitled to sue for recovery of 
loans outstanding in branches i under loan 
agreements (Sep) 1268 A 


»—Art, 240 — Goa, Daman and Diu (Banks 
Reconstruction) Regulation (1962), S. 8 (1) ~ 
Suits for recovery of loans given by bran- 
ches in Goa in pursuance of loan agreements 
entered with head office of the bank in Lis- 
bon — Court can pass decrees lon basis of 
account books of branches —- No indemnity 
of Custodian is required in respect of pro- 
missory notes executed by loanee in favour 
of branches (Sep) 1268 B 


~——Art. 245 = See | 
(1) Life Insurance Corporation Act (1956), 
S. 48 (2) (June) 1126 B 
{2) U. P. Public Lands (Eviction and Re- 
covery of Rent and Damages) Act 
(1959), Pre. | (Mar) 780 
——Art, 246 — See Municipalities — M. P. 
Nagar Tatha Gram Nivost Adhiniyam (1973), 
S. 69 (d) (Mer) 697 E 
~—ATt. 253 == See 
(1) C. P. & Berar Revocation ‘of Land Re- 
venue Exemptions Act (1948), Section 
5 (3) (ii) (Aug) 1201 A 

(2) Evidence Act (1872), S. 113 
(Aug) 1201 C 
wim—Art, 254 — See Municipalities — Madhya 
Pradesh Nagar Tatha Gram Nivesh Adhini- 
yam (1973), S. 69 (d) (Mar) 597 A, E 
——— Art. 285 — See Municipalities = Madhya 
Pradesh Nagar Tatha Gram Nivesh Adhini- 
yam Sidi S. 69 (d) ' (Mar) 697 C 
299 — Auction of forest lots — 
Government’s power to reject highest bid. 
Writ Petn, No. 784 of 1981, Dy- 20-5-1981 
(All), Reversed (Sep) 1234 


w ATt, 300-A — See Ibid, Art. 162 


Se 


se asemianeteemeed 


, (Jan) 33 D 
-——Art, 301 — See 
(1) Ibid, Art. 19 (1) (g) and (6) 
i (Jan) 33 B 
(2) Ibid, Art. 162 (Jan) 33 A 


(3) Punjab Foodgrains Dealers Licensing 
and Price Control Order (1978), Clause 


11 (1), Proviso 2 | (Jan) 65 A 

-——Art. 302 — See 
(1) Ibid, Art. 19 (1) (g) & (6)| (Jan) 33 B 
(2) Essential Commodities Act; (10 of 1955), 
S. 3 (1) (d) (Jan) 29 A 


a——-Art, 309 — See also 
(1) High Court Judges (Conditions of Ser- 
vice) Act (1954), S. 3 | (Sep) 1265 
(2) Naval Ceremonials, Conditions of Ser- 


vice and Miscellaneous , Regulations 
(1954), Regn, 251 (June) 1064 D 
(3) Released Emergency Commissioned 


Officers and Short Service Commis- 
sioned Officers (Reservation of Vacan- 
cies) Rules (1971), R. 4 (1), (Mar) 795 


Arts, 309, 311 and 14 — Delhi Police (Pro- 
motion and Confirmation) Rules! (1980), R. 15 


Subject Index, A. I. R. 
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— Rules for promotion to rank of Asstt 
Sub-Inspectors — Rules apply to all Heac 
Constables equally without discriminatior 
with effect from 29-12-1980 — Delhi Admin- 
istration is competent to modify existing 
rules — Held, that rules are constitutionally 
valid (Jan) 19 A 


——Arts. 309 and 311 — Delhi Police (Pro 
motion and Confirmation) Rules (1980), R. 1: 
— Selection by Departmental Promotior 
Committee — Admission of names to list fo1 
promotion to rank of Asstt. Sub-Inspectors 
— Standing Order No. 40-81 vroviding for 
awarding of five marks for representation 
at different levels in sports for purposes ol 
selection — Standing Order whether incon- 
sistent with R. 15 (Jan) 19 B 
——Arts. 309, 14, 16, 311 — Bombay Ration- 
ing Organization {Fixation of Seniority) Rules 
(1968), R. 4 and R. 7 Proviso — Creation of 
Bombay Rationing Organization by merging 
employees of erstwhile Food Grains Distri- 
bution Organization and employees of vari- 
ous departments — Seniority lists prepared 
under Rules of 1968 — Validity — Petition 
challenging vaHdity of Rules allowed by 
High Court though filed after long delay — 
Legality, (1979) 2 Serv LR 583 (Bom), Re- 
versed (Jan) 102 
~-~—Arts, 309, 311 — Rules under Art. 309 
framed by Ministry of Defence of Govern- 
ment of India issued in office Memo No. 
Pers/1860 RD Sel. BD 7971/0 (R&D) dt, 
23-11-1979, R. 16 — Seniority and promotion 
= Service Officers seconded to Organisation 
-— Computation of seniority (June) 1064 A 


——Arts, 309, 311, 14, 16 — Rules under Arti- 
cle 309 framed by Ministry of Defence of 


‘Government of India issued in office Memo 


No. Pers 1860/RD/Sel. BD 7971 D (R & D) 
dt. 23-11-1979, R. 16 — Seniority of Service 
Officers permanently seconded to Organisa- 
tion — Computation of — R. 16 is not arbi- 
trary, unjust or unreasonable (June) 1064 C 
~——Arts. 309, 311 — Rules under Art, 309 — 
Defence Research and Development Organi- 
sation Service Rules (1979), R. 16 — Statu- 
tory rule — Prevails over executive order 
contained in Para. 7 of Government of India 
Office Memo No. 9372-Estt (d) Cabinet Secre- 
tariat, Department of Personnel dt. 22-7-1972 
—- Secondment of Service Officers to Defence 
R & D Organisation — Does not amount to 
transfer (June) 1064 E 


——Arts. 309, 31I — Rules under Art. 309 
framed by Ministry of Defence of Govern- 
ment of India issued in Office Memo No. 
Pers 1860 RD/SeL BD/7971 D (R&D dt. 
23-11-1978, R, 16 -- Seniority — Computa- 
tion of — R. 16 is not retroactive 

(June) 1064 F 


——Arts, 309, 311, 14, 16 — Rules under Arti- 
cle 309 framed by Ministry of Defence of 
Government of India issued in Office Memo 
No. Pers/1860/RD/Sel. BD/7971/D (R & D) 
dt. 23-11-1979, R. 16 —~ Lateral induction of 
officers higher than Major/equivalent to the 
Organisation — Does not amount to depriva- 
tion of existing service officers’ chances to 
promotion (June) 1064 G 
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——Arts. 309, 311, 226 — Rules under Arti- 
cle 309 framed by Ministry of Defence of 
Government of India issued in Office Memo 
No. Pers/1860 RD Sel. BD 7971/D (R & D) dt. 
23-11-1979, R. 16 — Statutory rule governing 
seniority — Its promulgation is legislative 

function and not quasi-judicial function 
(June) 1064 H 
——Arts, $10, 311, 226 — Relative scope of — 
Power to abolish post —- Justiciable — Per- 
gon ceasing to be Government servant -— 
Question of his rehabilitation — It is a 
matter of policy. AIR 1965 J & K 15 (FB), 
Overruled (Jun) 1107 B 
»——Arts, 310 and 311 — Seniority — Deter- 
mination (Sep) 1244 
-—Arts, 310-311 —- Pleasure of President or 
Governor — Cannot be fettered except by 
provisions of Art. 311 — It cannot be fet- 
tered by ordinary legislation (Nov) 1407 B 
~——Art. 311 — See also 

(1) Ibid, Art. 32 
(2) Ibid, Art. 32 (May) 1008 
(3) Ibid, Art. 309 (Jan) 19 A, B; 
(Jan) 101; a 1884 A, C, E, F, G, H 
(4) Ibid, Art. (Jun) 1107 B; 
Sep) 1244; (Nov) 1407 B 
(5) Bihar Home Guards Rules (1948), R. 5 
(Nov) 1394 

(6) Constitution of J. & K., Art. 109 
(Dec) 1579 C 
(7) Naval Ceremonials, Conditions of Ser- 
vice and Miscellaneous Regulations 
(1954), Regn, 251 (Jun) 1064 D 
(8) Police Act (1861), S. 7 (May) 937 
(9) Released Emergency Commissioned 
Officers and Short Service Commission- 
ed Officers (Reservation of Vacancies) 
Rules (1971), R. 4 (1) (Mar) 795 


——Art, 311 — Fundamental Rules, R. 56 (d) 
— Compulsory retiremen> — Validity — Off- 
cer promoted after dropping of charges 
framed on basis of adverse entry — Com- 
pulsory retirement shortly thereafter, is in- 
valid. (1979) 1 Serv LR 258 (Mad), Reversed 

(Mar) 793 
Art, 311 — Suspensien of employee after 
having been informed about dispensing of 
his services due to abolision of department 
in which he was serving -~ Departmental 
proceedings initiated against him dropped — 
Effect (Jul) 1176 
— Art. 311 (1) — See Prevention of Corrup~ 
tion Act (1847), S. 6 (1) (0) (Nov) 1407 A 


-—-Art. 311 (2) -—~ Promotion of respondents 
to post. of Chief Ticket Inspector — If on 
officiating cr permanent basis — Determina- 
tion (Mar) 773 
Art. 311 (2) — Abolition of posts — 
Tamil Nadu Abolition o? Posts of Part-time 
Village Officers Act (3 of 1981), Pre. — Act 
does not contravene Art. 311 (2 
(Jun) 1107 C 
=—Art. 312-A (3) — Ses High Court Judges 
{Conditions of Service} Act (1958), S. 15 
(Jul) 1174 
— Art, 320 (3), Proviso — Post within pur- 
view of State Public . Service Commission 
- advertised — Subsequent G. O. withdrawing 
it from Commission's purview — Candidate 
ywho had applied for the post — Whether 
can challenge the said G. O. (Dec) 1555 


(Mar) 776 





Constitution of India leontd.} 
~——Art. 356 — See Ibid, Art. 123 

(Mar) 710 C 
—Art. 357 — See Ibid, Art. 13 (Mar) 710 A 
-—Art. 366 (14) — See Ibid, Art, 124 (4) 

(Feb) 149 Z, A 

-~—Art. 367 — See Ibid, Art. 13 (Mar) 710 A 
——Art. 367 (2) -—— See Ibid, Art. 21 

(Mar) 710 B 
——Art. 368 (1) — Constitution (44th Am- 
endment) Act (1978), S. 1 (2) — Section 1 (2) 
is not ultra vires (Mar) 710 I 
—Art. 368 (2) — Constitution (44th Am- 
endment) Act (1978), S. 1 (2) — No antithesis 
between Art, 368 (2) and S. 1 (2) 

(Mar) 710 H 
——Art, 378 — See Ibid, Art. 124 (4) 

(Feb) 149 Z, A 

——Sch. 7, List 1, Entry 2 — See Ibid, Arti- 
cle 21 (Nov) 1413 B 
— Sch. 7, List I, Entry 54 — See Munici- 
palities — Madhya Pradesh Nagar "Tatha 
Gram Nivesh Adhiniyam (1973), S. 69 (d) 

(Mar) 697 E 
——-Sch. 7, List 1, Entry 78 and Para. 11 (b) 
(i) — See ‘tbid, Art. 124 (4) (Feb) 149 Z, A 
——Sch, 7, List 2, Entry 23 — See Municl- 
palities — Madhya Pradesh Nagar Tatha 
Gram Nivesh Adhiniyam agm, S. 69 (d) 


(Mar) 697 E 
——Sch. 7, List 3, Entry 33 — See Ibid, Arti- 
cie 162 (Jan) 33 A 


Constitution of Jammu snd Kashmir. 
——Ss. 26, 35. and 43 — Communications 
Dt, 3-4-1958 and Dt. 15-1-1863 from Secre- 
tary Home Dept. J. and K. to Inspector Gen- 
eral of Police J. and K. — They are not in 
the nature of orders passed by the Govern- 
ment but they are merely in the nature oł 
recommendation -= Order regarding promo- 
tion, held, not vitiated as the Government 
did not feel itself bound by the communica- 


tions (Jun) 1149 
—-S, 35 — See Ibid, Art. 26 (Jun) 1149 
—~—5. 43 — See Ibid, Art. 26 (Jun) 1149 


eg 


. 109 —™ See also Constitution of 
India, Art. 136 (Dec) 1579 A 


—~Arts, 109 and 111 — Constitution of 
India, Articles 233 and 235 -- Appointment 
of District Judges from cadre of subordinate 
Judges of State —- Appropriate authority to 
appoint is Governor and not the High Court 
(Dec) 1578 B 
——Arts. 109 and 111 — Constitution of 
India, Articles 233, 235, 50 and 311 —— Ap- 
pointment of District Judges from cadre of 
subordinate Judges — Governor’s power to 
make appointment — Consultation with 
High Court — Recommendations of High 
Court — Acceptance of (Dec) 1579 C 
——Art. 111 — See © 
(1) Ibid, Art. 109 (Dec) 1579 B.C 
(2) Constitution of India, Art. 136 
(Dec) 1579 A 


Constitution (44th Amendment) Act (1978) 


S., 1 (2) — See also 
(1) Constitution of India, Art. 14 
n 710 K 
(2) Constitution of India, Art. 3 
(Mar) 710 53 


: 
| 


199 Subject- Index, A. I. R. 1982 Supreme Court — 


| 

Constitution (44th Amendment) Act (contd.) 
(3) Constitution of India, Art. 368 (1) - 
(Mar) 710 I 

(4) Constitution of India, Art. 368 (2) 
(Mar) 710 H 
—~<Ss, 1 (2) and 3 — Central Government’s 
failure to bring S. 3 into force —|Not mala 
fide (Mar) 710 L 
-——S. 3 — See 
(1) Ibid, S. 1 (2) 
{2).Constitution of India, Art. 32. 
`o @Mfar) 710 J 

Contempt of Courts Act (20 of 197%) 


-——S5. 2 — Civil contempt — Defendant in 
suit for possession giving undertaking to 
court that he will give possession jot disput- 
ed property in agreed time — (Breach of 
undertaking —- Contempt petition — At hear- 
ing contemner filing affidavit and showing 
his. readiness and willingness to| carry out 
the undertaking — Court refrained to iake 
action 
——S. 2 (b) amd (c) — Contempt|of Court 
— Writ petition againt non-granting of ac- 
ereditation — Order in writ petition based 


on assurance of Government Advocate — 


Held, there being no undertaking for ro 


of accreditation, failure of Government 
do so would not amount to contempt of 


‘Court : (Mar) 681 B 
——S.5 — Disobedience of Courts order 
»— Sentence \(Nov) 1457 
——S. 17 — See Ibid, S. 19 ` (Mar) 691 A 
-—Ss. 19, 17 — Initiation of proceedings 


for contempt — Issue of notice under Sec- 
tion 17 — Order initiating -proceeding `is 
not appealable -~ (Mar) 691 A 


bs 
Contract Act (9 of 1872) 


=—Ss,-128 and 134 — Liability of surety — 
Bank guarantee on behalf of a company to 
Electricity Board — Company in |liquidation 
Effect of liquidation proceeding on 
right of Board to recover from 'Bank the 
guarantee amount. M. F.A. No.. 145 of 1978 
D/- 13-11-1978 (Ker), Reversed | 

l i eras ‘1497 


w~—S. 134 — See Ibid, S. 128 (Nov) 1497 
| 
CO-OPERATIVE SOCIETIES 


_—Maharashtra Co-operative - Socteties, Act 
(24 of 1961). l 
——S, 91 — See Houses and Rents -- Bom- 
_ pay Rents, Hotel and Lodging House Rates 
Control Act (1947), S. 5 (4A) | 
f (Jun) 1097 B 


—S. 91 (1) — Bombay Rents | Hotel and 
Lodging House Rates Control, Act (57 of 
1947), S- 28 (1) — Harmonious construction 
— Absence of jural relationship of 
lord and tenant between parties Pros 
ceedings u/s. 91-(1) not barred by S. 28 (1). 
ae „(Jun) 1097 A 

——S.-91 (1) — “Touching the business of 
the Society” — Tenant Co-partnership type 
- Housing Society — Initiation: of proceedings 
- For removal of trespasser is part of its busi- 
ness - gt fe - (Jun) 1097 D 
——S, 94 — Order allowing transposition of 
Society :as co-disputant — ar 


(Mar) 710 L. 


land." 


) 1097 C 


Co-operative Societies (eontd.) 
-Attar Pradesh Co-operative Societies Ast 


(11 of 1966) 
tom, 29 — U, P. Co-operative Societies 
Rules (1968), Rr. 444, 445, 439 —- Appiicabi- 


lity — Committee of Management — - Elec- 
tion of members — Mere holding of poll 
dees not complete election process — “Coe 
operative year of their election year” — 
Means the year in which the member is 
elected. Writ Petn. No. 7869 of 1981 (AI), 
Reversed (Apr) 83f 
3. 70 — Bar of jurisdiction of Civil 
Court -—- Expression “touching business of 
Society” — Suit for deciaraticn. by .em- 


ployee of Scciety that retrenchment of his | 


services by Society constituted under Act is 


Illegal —- Dispute does not relate to busi- 


(Nov) 1461 - 


. 1968), S. 29 i 


‘to factory of complainant — 


ness of co-operative 


society — Suit is not 
barred under S. 70 . i 


{Jan) 120 


“Teen Pradesh Co-operative Societies Rules 
~R, 439 =- See Co-operative Societies —~ 
U. P. Co-operative Societies Act (11 of 
(Apr) 83f 
=R, 444 —— See Co-operative Societies — 
U. P. Co-operative Societies Act (11 of 1968), 
S. 29. _ (Apr) 831 
mR, 445 e See Co-operative Societies — 
U. P. Co-operative Societies Act (11. of 1988), 
§. 28 | (Apr) 838 





Criminal Procedure Code (2 of 1974} 
wom, 107 — See Constitution of India, 
Art. 134 (Oct) 1299 
so}, 125 — Maintenance — Wife refusing 


_ to live with husband — Grounds (Apr) 853 
~ roman, 154 —- See also 


(1) Constitution of India, Art. 136 


; (Aug) 1216 

(2) Constitution of India, Art. 226 
(May) 949 A 
mm STON 154 — Non-mention of name of 


accused in FIR. — No name of accuced 


but designation of his office known to coms 


plainant —- Absence of name of accused 
was hardly of any significance 

i (Dec) 1511 A 
ramet, 154 — Omissions in F.Y. R. — Bribery 
ease — Visit of accused (Factory Inspector) 
Demand of 


bribe by accused from complainant — Ac- 


cused admitting that complainant followed 
ty ratding party came to his house — Omis- 
sion to mention about time and. place of 


‘further meeting in F. I. R. loses all signi- 


-en furnishing personal bond 


e 


ficance 
mmm, 157 — See 
(1) Constitution of India, Art. 


(Dee) 1511 C 


136. 
: (May) 949 Q 
(2) Constitution of India, Art. 226 
B (May) 949 A 
omen. 167 — No charge-sheet submitted for 


>83 years — Accused in jail custody —. Direc- 


tion given that accused be released on bail 
(Jun) 1096 


———§, 195 (1) (b) (i) and (3). _ Offence 
under Section 193; I P.C. of filing a false 
affidavit before Rent Control ‘Officer — 
Rent Control Officer whether a ‘Court’. 198% 
All Cri, R 98, Reversed (Sep) 1238 A 


te 
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Criminal P. c. fzontã) - 


~- 5S. 204 and 397 — Magistrate issuing 


summons to accused — High Court affirm- . 


ing order of Sessions Court quashing the 
order directing -issue of summons — If, 
eventually Magistrate comes to conclusion 
that no offence was mace out against ac- 
cused, he himself can discharge or acquit 
the accused, as the case may be — High 
Court’s order set aside ` (Mar) 784 (2) 
~——8s. 204 and 482 ~~ Rent- Control pro- 
ceedings pending — Allegation that some 
forged rent receipts were filed in pro- 
ceedings — Issue of process by. Magistrate 
on behalf of complaint by landlord — Lega- 
lity. 1982 Cri LJ 817 (Delhi), Reversed 
(Jul) 118% 
m9. 209 (b) — See Ibid, S. 437 
. (Nov) 1463 B 
wS, 231, 407 — -Transfer of criminal 
eases — Principle that they should be heard 
at place from where large number of wit- 
nesses are to be examined does not apply , 


(Dec) 1558 
eS. 313 — See Ranbir P. C. (1989 Smvt.) 
S. 148 a (Aug) 1200 
wm, 341 — See Ibid, S. 482 (Mar) 785 


mS, 354 (3) — See Penal. Code (1860), Sec- 
tion 302 (Oct) 1325 A 
=S, 357 (a) — Order directing payment 
of litigation costs to State -—- Order when 
cannot ‘be passed (Aug) 1228 (2) 
om, 360 — See Ibid, S. 401 (Nov) 1492 


3. 360 (1) — Conviction under Sec. 323, - 
I. 


P.C. — Sentence — H would meet ends 
of justice if accused are not sent to jail but 
are released on probaticn under S. 360 (1), 
Cr. P, C. (Mar) 783 (2) 
~~-—-S. 368 — See Constitution of India, Arti- 
cle 32 (Apr) 849 
mmm SS, 374, 385 and 386 — Appeal pending 
in High Court Jodhpur Bench — Appeal 
transferred to Jaipur Bench without notice 
to accused- — Dismissed. by Jaipur Bench 
without hearing accused — Appeal re- 
manded to Jaipur Bench for fresh disposal 


(Jul) 1175 - 


S, 378 — See also High Court Rules & 
_ Orders — M. P. High Court Rules, Chap I 
Part I R.1 (q) ` (Mar) 800 A, B 


"9S, 378, 482 — Appeal against acquit- 


tal — High Court whiie-. granting leave to 
appeal beforè itself alsc ordering issue of 
notice to accused to shcw. cause why he 
should not be sent up for trial — Order 
issuing such notice, held, without jurisdic- 
tion (Mar) -677 
=S, 378 (3) — Appeal against acquittal by 


State — Leave refused by High Court with- - 


out assigning reascns and without speaking 
judgment as to how: there was no entrust- 
ment to accused — Effect 
women, 384 — See High Court Rules and 
Orders — M. P. High .Court “Rules, Chap. I, 
Part I, R. 1 (a) ` (Mar) 800 A 


"o, 385 — See also Ibid, S. 374 (Jul) 1178. 


«Ss, 385 and 432 (7) — Expression “Ap- 
ropriate Government" in S. 432 (7). —~ 


eans government wherein conviction 
takes place (May) 1052 A 
~——-Ss, 385 (2), Proviso and 465 — Appeal 


against conviction — Non-summoning of 


(Aug) 1215- 


Criminal P. C. (contd)  - 
record — Accused claiming to be entitled - 
to acquittal on basis of findings of Ses- 
sions Court — Neither ‘complainant nor 
Advocate General raising: any objection -— 
Non-summoning of record is not fatal 


(May) 1052 B 

5, 388 — See also 
(1) Ibid, S. 374 - f (Jul) 1175 

(2) Ranbir P. C. (1989 Smvt.), S. 148 
(Aug) 1200 _ 
——S. 386 — Appeal against acquittal ~a 
Appreciation of evidence — Murder — Dis- 
cussion of evidence and its appreciation by 
High Court largely tainted by speculation —~ 
Held, High Court was not justified in re- 
jecting evidence of material witnesses and 
coming to conclusion that the prosecution 
failed to prove guilt of accused beyond 
reasonable doubt (Jun) 1076 A 
mone, 386 — Penal Code (1860), Ss. 299, 300 
and 34 — Finding of acquittal by trial 
Court — View of trial Court reasonable — 
Two views possible — High Court should 
not interfere (Aug) 1224 
mS. 397 — See Ibid, S. 204 

Pea 784 (2) 

E 397 (2) — See Ibid, S. 4 


* ter 783 
sie 401 — See also Constitution of India, 
Art, 138 » (Sep) 1249 


~—«§, 401 — Revision against conviction — 
Interference with concurrent. findings of 
fact — Propriety (JuD 1171. 
"S5, 401, 360 — Andhra Pradesh . Excise 
Act (17 of 1868), S. 34 (a) and (i) — Con- 
viction for offence under S. 34 (a) 

(Nov) 1492 
eine g! 406 — Transfer of criminal case — 
Grounds — (Sep) 1260 A 
man D 407 — See Ibid, S. 231 (Dec) 1558 
mors, 428 — Acquittal of accused by High 
Court — Acquitted accused in preventive 
detention.-— Conviction of said accused in 
appeal by special leave — Detention, 
neither as one pursuant to conviction, nor 
as that of undertrial:— Period of detention 
could not be set off under S. 428 


oe l (Mar). 79 
wD 428 — Benefit of set off — Not - 
available to life convicts, — (1980) 21 Guj LR 
7, Overruled (Nov) 1439 
iG: 432 — See 

(1) Ibid, S. 433-A (Jul) 2163 


(2) Constitution of India, “Art. 32 
(Oct) 1391 A, B, C, D. 
mm S, 432 (7) — See Ibid, S. 385 


(May) 1052 A 
oS, 433 — See Constitution. of India, Arti- 
cle 72 ` (Mar) 7174 


DS, 433-A;, 432 — Life imprisonment on 
conviction prior to 18-12-78 — S. 433-A not 
anplicable ‘to them — G.O.Ms. No. 557,. D/- 
30-10-80 by Govt. of Andhra Pradesh — Ac»: 
cused -undergoing more: than. five years’ im- 
prisonment on: 31-10-81 —. Life convicts 
would be entitled to benefit under cl. (a) 
para. 2 of G.O. (Jul) 1183 
S; 433-A — Applicability and object ~- 
Section is not retrospective — G O. Ms. 537, 
D/- 30-10-80 issued by Andhra Pradesh Gov- 
ernment — Not applicable to those governed 
by S. 4334 (Aug) 11989 - 


fo ee ED 
nen aed ae 


ae 


ele 32 - i 
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Criminal P. C. (contd.) | 
~S, 434 — See Constitution of India, Arti- 


(Apr) 849 


~enS, 437 — Accused released on bail — 
Need not be required to appear before Court 
until charge-sheet is filed and process is 
issued by court. —- Practice in many Magis- 
trates’ Courts in Bihar requiring accused to 
appear before court every fourteen days 
even though he is on bail, disapproved 

(Nov) 1463 A 
mSS, 437, 441 (3), 209 (b) =- Bail -— Case 


triable by Sessions Court —— Normally Magis- 
trate should grant bail binding the| accused 
not only to appear before him but also to 


appear before Court of Session 


(Nov) 1463 B 


=S, 439 — See also Constitution of India, 
7 (Oct) 1391 B 

-———-S. 439 — Detention under Prevention of 
- Blackmarketing and Maintenance of Supplies 
of Essential Commodities Act (1980) —- Grant 


Art. 32 


of bail — Validity — C. M. 


App. No. 5909 


(w) and C. W. No. 8918 of 1981, D/+ 23-10- 


198f (All), Reversed 


——S. 441 (3) — See Ibid, S. 437 
= ` l (Nov) | 1463 B 
s= S, 465 — See Ibid, S. 383 (2), 


tng trial 


—~S, 482 — See also 


(1) Ibid, S. 204 
(2) Ibid, S. 378 


=—Ss. 482, 397 (2), 341 — Order in 


(May) 942 


Proviso 


(May) 1052 B 
ama, 477 -— Rules under — Trial of accused 
— Court must permit him to sit down dur- 
(Sep) /1260 B 


om 


(Jul) 1181 
(Mar) 677 
appeal - 


under S. 341 ~~ Remedy against — Section 


482 expressly overrules bar in S, 341 


cision of High Court Reversed 


Damoh Municips] Council Octroi Rules 
See under Municipalities. l 
Delhi Police (Promotion and Confirmation} 
Rules (1980) - 
aw—-R, 15 — See Constitution of. India, Arti- . 
(Jan) 19 A, B 
Defence Research and Development Organi- 
sation Service Rules (1979) 
——-R. 16 -- See Constitution of India, Arti- 
(Jun) |1084 E 
Delhi Municipal Corporation Act 
(66 of 195'7) 


cle 309 


cle 309 


See under Municipalities. 
Delhi Rent Control Act (59 of 1958) 


“See under Houses and Rents. 
Designs Act (2 of 1911) 





— De- 
(Mar) 783 


| 


(since repealed) — 


Patent — Grant of — It must have novelty 


and utility — Spl. A. 128 of 1957 and 
1957, D/- 18-1-1966 (All, gia 
(Nov) 


ø= SS. 2 (8), 26 (1) (since 


vention’ -—- Whether involves novel 


191 of 
1444 A 





repealed) == "In- 


| and 


inventive step -—- Mixed question of law and 


fact — Test to determine, indi 
aS. 4 — Specifications — Co 


- guaranteed thereby 


=S, 26 — See Ibid, S. 10 


Tbid, 


cated - . 
(Nov) |1444 B: 
nstruction of 


(Nov) |1444 D 
.—-§g, 10 and 26 (since repealed) — Grant of 


Pateny by Controller — Its validity is not 
(Nov) | 1444 C 


S. 2 (8) 


(Nov)| 1444 C 


(Nov) |1444 A 


Divorce Act (4 of 1868) 
mSS, 7, 10 — Divorce — Grounds for ~- 
‘Mutual consent” not contemplated — Sec- 
tion i (2) (d) of the British Matrimoniał 
Causes Act (1973) cannot be read into S. 7 
of the Divorce Act — Expression “principles 

and rules” in S. 7 does not mean grounds 

, (Sep) 1281 A 

——S, 10 — See also Ibid, S.7 
(Sep) 1261 A 
~—S. 10 — Divorce — Ground specified in 
statute — Court cannot add new grounds by 
interpretative process — It can give liberal 
construction (Sep) 1261 B 


= East Punjab Urban Rent Restriction Act _ - 
(3 of 1949) 
See under Houses and Rents, 


EDUCATION i 
~—Recognition of University degrees — See 
Education — Rajasthan Medical Service 
{Collegiate Branch) Rules (1962), R. 12 

l l af? (May) 938 
wo—Student indiscipline -— See Constitution 
of India, Art. 226 -  {Apr) 843 


~Bihar Private Miedieal Colleges (Taking 
Over) Act (5 of 1978) 


——Ss, 3 and 6 — Take over of Medical 
College under S. 3 — Age of superannuation 
of staff of college reduced — Reduction 
held, valid. C. W. J. C. No. 3032 of 1980, 
D/- 29-7-1981 (Pat), Reversed (Apr) 882 
-——S§, 8 — See Ibid, 5. 3 . (Apr) 882 


—Madhya Pradesh Government for Admis- 
sion to Medical Dentistry and Ayurvedic 
Colleges Rules (1979) 


——R, 7 — See Constitution of India, Art. 15 


(Apr) 827 

=R, 9 — See Constitution of India, Art. 15 
(Apr) 627 
=R, 20 — See Constitution of India, Arti- 
cle 15 i (Apr) 827 


«Rajasthan Medical Service (Collegiate 
Branch) Rules (1962) 
—-—-R, 12 — Lecturer in Forensic Medicine 
in Government Medical Colleges — Eligibi- 
lity for the post — 1974 Raj LW 543 : (1974) 
WLN 882, Reversed (May) 933 


' =—Rajasthan University Act (29 of 1949) 


——§, 23-A — See Education — Rajasthan - 
Medical Service (Collegiate Branch) Rules 
(1962), R. 12 (May) 933 
—Rajasthan University Ordinance | 

——No. 65, Cl, vii — See Education ~- Rajas- 
than Medical Service (Collegiate Branch) 
Rules (1962), R. 12 (May) 933 





Election Symbols (Reservation and Allot- 
i ment) Order (1968) .. 
Para. 13 -—- See Representation of the 
People Act (1951), S. 123 (7) | (Dec) 1559 A 
——Para, 18 — See Representation of the 
People Act (1951), S. 123 (7) (Dec) 1559 A 


Employment of Children Act (26 of 1938) 
~—S. 3 (3) and Schedule -— Construction 
Industry —- Not a process specified in Sche- 


Subject Index, A. L R. 


Zmployment of Children Act (contd.) ; 
dule — Prohibition against employment of 
children under the Act — Applicability of 
in construction industry (Nov) 1473 B 
w——-Sch. — See Ibid, S. 3 G) (Nov) 1473 B 


Essential Commedities Art (10 of 1955} 
——Sg, 2 (a) (v) and 3 — Rice bran is food- 
stuff within meaning of S. 2 (a) (v) and is, 
thus essential commodity — Power confer- 
red by S. 3 can be used to regulate its pro- 


duction, sale or supply (Mar) 798 
D, 3 -— See also 
(1) Ibid, S. 2 (a) (v) (Mar) 728 
(2) Constitution of India, Art. 14 


(May) 1016 C, D 
(3) Constitution of India, Art. 19 (1) {g) 
(Jan) 33 E 
(4) Constitution of India, Art. 19 (1) (g) 
and (6) (May) 1016 B 
(5) Constitution of India, Art, 32 
(Jan) 33 C 
(6) Constitution of India, Art. 162 
(Jan) 33 A 
(7) Punjab Focdgrains Dealers Licensing 
and Price Control Order (1978), Cl. 12 
(1) Proviso 2 (Jan) 35 A 
(8) Rajasthan Trade Articles (Licensing 
and Control) Order (980), Cl. 18 


(Feb) 130 
(2) Sugarcane (Control: Order (1965), 
Clause 4-A (Apr) 902 A 


S, 3 w= Rajasthan ‘Trade Articles 
(Licensing and Control) Order (1980), CL 18 
— Notification under, prescribing quantity 
of wheat to be possessed at one time — It 
is reasonable restriction (Jan) 29 B 
mS, 3 — Rajasthan Trade Articles (Licens- 
ing and Control) Order (1980), Cl. 18—~ Noti- 


fication under, prescribing 200 quintals of- 


wheat to be possessed at £ time by a dealer 
= Implications of (Jan) 28 C 


mSS, 3 and 7 — Bihar Essential Articles 


(Display of Prices and Stceks) Order (1977), 
Sch. I, Item I, Item 24 — Prosecution for 
possessing unaccounted soda ash =~- Omis- 
sion to mention provisions of Order which 
was violated — Proceedings not liable to be 
quashed on that ground (Jan) 58 
wS, 3 (1) (d) — Rajasthan Wheat (Export 
Control) Order (1981), Pre. — Wheat control 
order restricting export cf wheat from the 
State is not violative of Art. 19 (1) (g) 

(Jan) 29 A 
oS, 9 (1) and (2) (d) — Sugar (Control) 
Order (1966), Cl. 5 — Certral Government 
Order No. GSR-410-E/Ess. Comm./Sugar 
pags 14-7-1980 — Order :s not ultra vires 
.3 


(May) 1016 A 
oS, 7 = See Ibid, S. 3 (Jan) 58 
Estate Duty Act (34 of 1953) 


=S, 2 (16) — See Ibid, S. 64 (Jul) 1153 
~S. 6 — See Ibid, S. 64 (Jul) 1153 
~S, 7 — See Ibid, S. 64 {Jul) 1153 


oo Ss. 64, 6, 7 and 2 (16) — Properties: be- 
longing to Math Properties granted to 
Math by Moghul Emperor. -—- Mahant in 
charge of properties as trustee — On death 
of Mahant properties do not pass and as 


lyuz supreme Court 23 


Estate Duty Act (contd J 
such are mot Hable to estate duty = Re- 
ference — High Court can interfere with 
finding on mixed question of law and fact 
© @ub 1153 
Evidence Act {2 of 1872) 
we—S. 3 — See also 


(1) Ibid, S. 9. (Apr) 830 B 
(2) Constitution of India, Art, 134 
(Oct) 1299 
(3) Constitution of India, Art. 138 
(Aug) 1216 
(4) Penal Code (1860), S. 299 (Jul) 1157 


(5) Penal Code (1860), S. 300 (Aug) 1227 C 
{6) Penal Code (1860), S. 302 (Aug) 1217 


—-S. 3 — Evidence — Appreciation of ~«< 
Victim stating name of particular person ag 
his assailant to the doctor who examined 
him — Subsequently giving another person’s 
name as his assailant — Not knowing him 
before occurrence Held that statement 
made by victim to Doctor being first in point 
of time must be preferred to his subsequent 
statement. Criminal Appeal No. 1639 of 1972. 
D/- 1-9-1975 (Bom), Reversed (Apr) 839 C 
mo—S, 3 — Fact that the witness is wife of 
the deceased is no ground for rejecting he 
evidence — Her evidence should be scrut- 
inised with care (Jun) 1076 B 


——S. 3 — Approver evidence — Evidentiary 


value of (Aug) 1227 A 
——S. 3 — Circumstantial evidence — Bri~ 

(Dec) 1511 B 
-——S.3 — Trap witnesses — Witnesses, 


merely petty clerks — Their evidence can- 
hot be rejected as wholly unreliable. (1965) 
à Delhi LT 362 (Punj), Overruled 


(Dec) 1511 D 
mug, 3, 145 — Trap witnesses — Absence 
of contradiction — Cross-examination, 


scrappy and jumpy — So called inner varia- 
tions between evidence of witnesses — Omigs- 
sions of trivial details — Testimony of thess 
witnesses not rendered unreliable ` 

(Dec) 1511 E 
——S. 3 — Appreciation of evidence — The 
only eye-witness committing error in identi- 
fying accused ~- Extra-judicial confession 
not worthy of belief — Uncorreborated evi- 
dence of eye-witness itself not sufficient to 
bring home charge — Accused Hable to be 
acquitted, 1982 Cri LJ (NOC) 127 (Gau), Re- 


versed (Dec) 1595 C 
——S. 3 (3) = See Criminal P, C. (1974), 
S. 386 (Jun) 1076 A 


——Ss. 9, 3 — Identification of accused ~= 
Victim not knowing accused prior to occur- 
rence — Test identification parade not held 
— Accused shown to victim by police be- 
fore trial — His identification in Court by 
victim is valueless and cannot be relied upon 

(Apr) 839 B 
——S. 24 =- Extra-judicial a al mmt 
Credibility of. 1982 Cri LJ (NOC) 127 (Gau), 


Reversed (Dec) 1595 B 
——S. 32 — See Penal Code (1860), S. 304, 
Part II (May? 1088 


——Ss. 35, 73, 74 — Two documents of two 
different public schools showing same age of 
child —- Documents would be admissible 


i 


! 
I 


| 


aA Subject index, A. I. R. 1982 Supreme Court 


Evidence Ae? teontd) 

wnder S 35. 1978 Raj LW 240 11977 Cri LJ 
(NOC) 143, Reversed (Jun) 1057 A 
~S, 45 — See also Penal Code! (1860), Sec- 
tion 299 (Jui) 1157 
——S, 45 — Opinion of doctor as to age of 
a person — Radiological test 
error in age ascertained by | radiological 
examination is two years on either side 


(Oct) 1297 B 
_ wun, 60 — See Constitution of India, Arti- 
ele 228 l (Mar) 673 


m5, 63 — See also Transfer of Property 
Act (4 of 1882}, S. 108 (Jan) 127 A 
omaa B3 — Tape-recorded conversation — 
Credibility — Can be relied only as Corro- 
borative evidence (May) 1043 A 


w——§ 73 — See Ibid, S. 35 (Jun) 1057 A 
~S. 74 — See Ibid, S. 35 (Jun) 1057 A 
5, 82 (1) — Bar of, as to adducing of 
oral-evidence — Applicability | (Jan) 20 B 
~———§. 101 — Jagirdars of Timarni -claiming 
to have- acquired status of Ruling Chief — 
Cession of territory by Scindias !to British 
by treaty Gt. 12-12-1860 — Burden to prove 
that British Government recognised exist- 
ence of any sovereign rights with their an- 
cestors is on Jagirdars (Aug) 1201 B 
o—-Ss, 101 to 104 — See — 
(i) Constitution of India, Art. 222 (1) 
! (Feb) 148 T 
(2) Rapra nianon ef the People Act (1951), 
100 (1) (d) (iii) (Dec) 1569 A 
3) Transter of Property Act (4 of 1872), 
S. 103 (Jan) 127 C 
mn S, 113 — Effect of cession —; Inhabitant 
of territory can enforce only such proprietary 
rights as the Sovereign - recognised 


(Aug) 1201 C 
~S, 114 — See Penal Code (45 of 1860), 
S. 412 i (Feb) 129 
=S, 114, Mus., (e) — See Constitution of 
India, Art. 136 | (Sep) 1249 
——S, 115 — gstoppel — Applicability — It 
cannot be invoked by assignee of party to 
whom representation is made Jan) 121 C 
~——Ss. 123 and 162 — Constitution of India, 
Arts. 74, 217 and 224 —— Additional Judge — 
Appointment for fresh term — Transfer of 
Judge — Correspondence between Law Min- 
ister and Chief Justice of India and High 
Court Chief Justice -— Disclosure — Privilege. 

(1961) 2 SCR 371 (Punj), Overruied 
(Feb) 149 D 

~S, 145 — See also Ibid, S. 3 | 
(Dec) 1511 E 
~——-§, 145 — Two contradictory (statements 
must have been made by one person — 
Statement made by one contradicted by an- 
other — Section 145 is not attracted. Crimi- 
nal Appeal No. 1639 of 1972, D/- 1-9-1975 
(Bom), Reversed (Apr) 339 A 
mS, 162 — See, Ibid, S. 123 (TD) 149 D 


y Fundamental Rules | 


~R. 56 (d) — See Constitution: of India, 
Art. 311 


eae 793 
General Clauses Act (10 of. 807 


wS, © — See 


(i) High Court hel (Conditions of Ser-. 


(Sul) 1174 


| 
| 
| 


vice) Act (1958), S 


—i Margin of - 


General Clauses Act (contd. 
(2) Municipalities — M. P, Nagar "Tatha 
Gram Nivesh Adhiniyam (1973), Sec- 


tion 69 (d) (Mar) 697 4 
~———5, 5 ~ See States Reorganisation Act 
(1956), S. 51 (3) (Aug) 1198 


Gea, Daman end Diu (Banks Reconstruction} 
Regulation (1962) 


——S. 8 (1) — See Constitution of India, 
Art. 240 (Sep) 1268 B 
-—S. 14 — See also Constitution of. Ind 

Art. 240 (Sep) 1268 A. 


——S. 14 — Suits for recovery of loang 
granted by branches in Goa of Banco 
Nacional Ultramarino having its head office 
in Lisbon — Trial Ceurt must examine on 
merits claim of loanee as to set off made on 
basis of credits in their favour, AIR 1970 
Goa 11, Reversed (Sep) 1268 C 


Gold: Control Act {45 of 1968) 


——S. 108 — See Constitution of India, Arti- 
cle 136 l (Mar) 779 


- Government of Union Territories Act 
(20 of 1863) 


o3, 44 ~a Scope -— Administrator of Union 
Territories — He is competent to pass order 
of detention (May) 1029 A 


Guardians end Wards Aci (8. of 1899) - 


e——S, 7 — See also Contempt of Courts Act 
(1971), S. 8 i {Nov) 1457 


—-Ss. 7 and 17 -— Parsi Marriage and 
Divorce Act (1936), S. 48 — Custody of minor 
— Question as to — Relevant consideration 
is oniy welfare of child -—— Bitter squables 
between husband and wife — Daughter aged 
11 years directed to be kept in Boarding 
School under custody of: mother. App. No, 
102/1981; D/~ 16-10-81 (Bom), Reversed 

(Sep) 1278 A 
o———S. 17 — See Ibid, S. 7 (Sep) 1278 A 
Gujarat Municipalities Asè (34 of 1864) 
See under Municipalities, 


Gujerat Panchayats Aet (6 ef 1962) 


See under Panchayats. 


High Cour? Judges (Conditions of Service} 
Act (28 of 1954) 


—-Ss, 3, 6, 24 — High Court Judges Rules 
(1956), R. 2 — AN India Services (Leave) 
Rules (1955), R. 20B — High Court Judge — 
Entitled to encash on retirement earned leave 
at his credit — Act of 1954 is not complete 
Code relating to leave of Judges — Central 
Government can make rules (Sep) ‘1265 
—S. 6 — See Ibid, S. 3 (Sep) 1265 
—-S. 15, Sch. I, Part II, Cl. 2 (a) — Indian 
Civil Service Regulations, Regulation 581 — 
High Court Judge —.Pension — Quantuin — 
Determination (Jui) 1174 
——S. 24 — See Ibid, S. 3 (Sep) 1263- 
——Sch. 1, Part II, CL 2 (a) — See Ibid,. 
S. 15 (Jul) 1174 


a 
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High Court Judges Rules (1956) 
——-R, 2 — See High Court ao (Condi- 
tions of SEEVICE) Act (1954), S 

(Sep' - 1285 


HIGH COURT RULES AND ORDE RS - 
wBRombay High Court Appellate Side Rules 

(19690) 
-—-Chap, IV, R.5 — See Constitution of 
India, Art. 138 (Aug). 1226 


Madhya Pradesh Migh Court Rules 
~—-—Chap, I, Part I, R. 1 *‘q) — Appeal azainst 
acquittal under S. 378 (33, Cr. P. C. — Leave 
to file — Application is to be laid before 
Bench of two Judges and not before Single 
Judge — Misc. Crimine! Case No. 786 -of 
1974, D/- 16-10-1974 (Madh Pra), Reversed. 
1974 MPLJ (Notes) 102, Overruled 

(Mar) 500 A 
—-Chap. I, Part £, R. 1 (q) (as amended) 
— Appeal against acquittal — Leave to file 
e Powers of Division Bench and Single 


Judge respectively — Seope (Mar) 300 B 


Hindu Law 


»~—Antecedent debts o? father —- 
‘duty of sons to discharge such debts 


(Jan) 84°C. 


——Imvartible estate — Partition —- See 
Tenancy Laws — Bombay Pargana and Kul-. 
karni Watans ppOution: Act (1950), S, 3 

(Apr) 387 B 
~_—Impartible estate — Incidents of — Mere 
fact that an estate is impartible does -not 
make it separate and exclusive property of 
holder (Apr) 387 A 
-Joint family — Par-ition — See also 
Income-tax Act (43 of 1681), S. 171 

(Mar) 760 A 


»—— Joint family — Partition — Moces of. - 


and procedure — Not identical with condi- 
tions contemplated under S; 171 of Ineome- 
tax Act (1961) (Mar) 760 C 


Hindu Marriage Act %%5 of 1955) 


»—-§s, 12, 19, cl. (ii) — ‘Residence’ — Mean- 


ing of — Parties to marriage belonging ` to 
village within jurisdiction of District Judge, 
Almora married in Delhi and residing there 
=- Petition for nullity of marriage under 
Section 12 filed in court of District Judge, 
Almora -—~ District Judg2 would have no 
jurisdiction to try the petition. Civil Rerision 
No. 1904 of 1978, D/~ 6-8-1978 (All), a 
(Jan) 
o——5, 13 — See Divorce Act (1869), S. 10 
(Sep) 1261 B 
ce: 19, CL (ii) — See <bid, S, 12 


Hindu Undivided Family 


~——Partial Partition — See Income-tex. Act 
(43 of 1961), S. 171 


HOUSES AND RENTS 
»——Eviction — See Constitution of tndia, 
Art. 136 (Aug) 1213 


~Bombay Rents, Hotel & Lodging House 
Rates Control ‘Act (57 of 1947) 

-SS 5 (4A), ISA and 28 — Maharachtra 

Co-operative Societies Act (24 of 1961), 3. 81 


(Jan) 3 


Pious . 


. (Mar) 760 A 


1982 Supreme Court — 25 


y 
Houses ‘& Rents — Bombay Rents, Hotel & 
Lodging House Rates Control Act (contd.) — 
— Effect of Amendment Act — Person in 
occupation of premises under -subsisting 
licence as on 1-2-1973 — Dispute between 
licensor and licensee for. possession — It falls 
outside. purview of S $1 (1) (Jun) 1097 B 
——S. 15-A — See Ibid, S. 5 (4-A) 
(Jun) 1097 B 
——S, 28 -- See Ibid, S. 5 (4-A) 
(Jun) 1097 B 


—s. 28 (1) = See Co-operative Societies - 
— S Co-operative Societies Act 
(196i), S. 91- (1) - i (Jun) 1097 A 
—Ðelhi Rent Control Act (59 of 1958) 


——S. 14-A -- Government servant occupy- 
ing Government accommodation owning house 
— Vacation of Government accommodation 
— Notification by Central Government — 
Government servant asked by special order 
to vacate Government accommodation —~ 
Resort to 5. 14-A — Permissible — Subse- 
quent: notification modifying charging of 
-penal rent — Not material. (1980) 1 Ren CR 


90, Overruled (Jan) 71 
——S, 14 (1) (a) — Notice under — Construc- 
tion: of — Statutory tenant -—- Demand for 


damages for use and occupation at rate 
equivalent -to agreed rent -—- Demand is one 
for rent '— Notice is valid. AIR i976 Delhi 
256, Reversed (Mar) 777 
aaa 14 (1) (d) — Eviction — Tenant shift- 
ing to foreign country and leaving his 
mother, sister and brother: in tenanted house 
— It cannot be said that they ceased to be 
members. of family — Cannot be evicted on 
such ground. AIR 1980 Delhi 145, Reversed 
(Jun) 1091 
——S, 14 (1) Proviso (e) — See also 
(1) Ibid, .S. 25-B (4) - (Nov) 7453 
(2) Ibid, S. 25-B (4) and (3) (Nov) 1456 
—~——Ss. 14 (1), Proviso, Ci. (e) and 25B (5) 
— Application for eviction under Cl. (e) of 
Proviso -— Held, in the circumstances of the 
case, leave tò contest application must be 
granted under 5. 25-B (5) (Dec) 1518 A 
———-Ss. 14 (1), Proviso (e), 25B- (1) (5), (%) 
and (10) and 37 (1) — Petition for eviction 
under Cl. (e) of proviso to S. 14 (14) — Ap- 
plication for leave to contest — Jurisdiction 
of Controller. AIR 1982 Delhi 405, Overruled 
(Dec) 1518 B 
«—-Sg, 14 (1), Proviso, Cl. (e) and 25-B (6) 
— Petition for eviction under. Ci. (e) of pro- 
viso to S, 14 (1) — Application for leave to 


. contest — Facts, disclosure’ of which would 


Gisentitle landlord to obtain decree for pos- 
session -- Instances, (1981) 20 Delhi LT 420, 
Reversed (Dec) 1518 C 
-—~-S, 25-B (1), (5), (7) and (10) — See Ibid, 
8. 14 (1), Proviso (e) (Dee) 1516 è B 
“9, 25-B (4) —— Leave to defend — Suit 
for: eviction on ground of bona fide re- 
quirement --- Leave to defend sought on 
plea that suit premises were let out both 
for residential and commercial purposes re- 
fused on prima facie finding that dominant 
purpose was residential — Held, leave to 
defend should be granted (Jul) 1172 
-~——S, 25B (4) 14 (1) Proviso le) — Eviction 
suit — Leave to defend — Leave has to be 


granted when eviction is sought on ground 


~~ 
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Houses & Rents — Delhi Rent Control Act 
(contd.) | 
of . bona fide personal requirement and 
that ground is disputed by the tenant 
(Nov) 1455 
——Ss, 25-B (4) and (5) and 14 (1) | Proviso 
(€e) —— Application for eviction of tenant on 
ground of bona fide requirement — Ten- 
ant seeking leave to defend — Rent Con- 
' troller cannot hold full-fledged enquiry at 
that stage (Nov) 1456 
——S. 25-B (4) and (5) — Leave to defend 
= Grant or refusal = Test 
) 1599 


——S. 25B (5) — See Ibid, S. 14 Gy | Proviso 
Ci. (e) (Dec) 1518 A, C 
———- 5, 37 (1) -— See Ibid, S. 14 (1), Proviso 
(e) (Dec); 1518 B 


—East Punjab Urban Rent Restriction Act 
(3 of 1949) 


| 
meS, 2 (g) — See Constitution of India, 
Art, 133. (Jan) 100 
"D, 13 (2) (li) (a) — Tenant inducting 


sub-tenant with written permission of 
landlord — Expiry of tenant's contractual 
tenancy — Sub-tenant continuing in pos- 
session --- Tenant not lable to {eviction 


under S. 13 (2) Gi) (a) on that | ground. 
(1978) 2 Rent LR 601 Reversed 
_ (May) 1043 R 


—Karnatake Rent Control Act (22 of 1961) 


S, 14 — See Constitution of India, Arti- 
cle 133 (Jan) 83 


-Uttar Pradesh Urban Buildings (Regula- 
tion of Letting, Rent & Eviction) Act 
(13 of 1972) 


-—-~—Pre,, S. 17 (2) — Object of the re — 
Tenant inducted by landlord voluntarily 
vacating premises — Landlord in | occupa- 
tion of other part of building —- He has 
right to have tenant of his choice 

(Mar) B10 A 
=S. 2 (2) — Interpretation of —! Applic- 
ability of the Act — Act shall not apply to 
building during a period of ten years from 
the date on which its construction jis com- 
pleted (Aug) 1230 A 


=S. 2 (2) — Explanation I — New con- 
struction — Exemption from operation of 
the Act — Onus lies on landlord to prove 
that construction is new. Civil Revn. No. 
900 of 1978; D/- 7-5-1979 (All), Reversed 
(May) 945 

—~—-Ss. 2 (2), Expin. 1 and 39 — When the 
building will be deemed to have been con- 
structed — Benefit of S. 39 when |can be 
given (Aug) 1230 (2) B 
=S. 17 (2) — See also Ibid, Pre. | 

(Mar) 810 A 
9, 17 (2) = Allotment of premises — 
Landlady in posesssion of part of a building: 
— Prescribed authority not complying with 
S. 17 (2) while making allotment — Order 
of allotment is illegal (Mar) 810B 
S. 20 (4) — “The first hearing jof the 
suit” — Never earlier than date fixed for 
preliminary examination of parties! — De- 
posit in treasury — Deposit relates back to 
date of presentation of challan 

sai 818 A 


} 


Houses & Rents — Uttar Pradesh Urban 
Buildings (Regulation of Letting, Rent & 
Eviction) Act (contd.) 

5S. 21 (1) Proviso — Order of release on 

application under S. 21 (1) (a) ~~ Non-con- 

sideration of proviso to S. 21 (1) by High 

Court — Effect. 1981 (UP) RCC 18: 1980 

All LJ NOC 153, Fartly Reversed 

(Mar) 790 

——S. 34 (2) — See Criminal P, C. (1974), 

S. a? (1) (b) (i) and o (Sep) 1238 A 

~——S, 39 — See Ibid, S. 2 (2) Expln. 1 

(Aug) 1230 (2) B 

~<Uttar Pradesh Urban Buildings (Regule- 

aon of Letting, Rent and Eviction) Rules 
2. 

»—R, 16 (2) — See Constitution of India, 

Art. 136 (Aug) 1230 (1) 


pit Bengal Premises Tenancy Act (12 of 


~—S, n (1), Cl. (ff) & (6) — See Ibid, Sec- 
tion 29-B (Jan) 25 A 
-——Ss. 29-B and 13 (1) Cl. (ff) and (6) — 
Petition under S. 29-B by Government em- 
ployee — House alleged to belong to him 
standing in the name of his wife — Notice 


issued in the name of wife to tenants for . 


vacating house — Death of wife — Em- 
ployee is entitled to maintain petition 
(Jan) 25 A 

o~—§, 29-B - Petition under S. 29-B by 
Government employee ~- During pendency 
of petition employes retiring from service — 
Right of prosecuting petition is not lost 
thereby (Jan) 25 B 





Hyderabad Land Acquisition Act 
(9 of 1309 F) : 
——S§. 23 — Interest on compensation ~~ 
Grant of (May) 939 B 


Income-tax Aet (11 of 1922) 


——S, 25 (4) — Dissolution of old firm and 
constitution of new firm — It has to be 
determined on basis of documents executed 


by and Deeb partners (Jun) 1087 
——S. 2 — See also Income-tax Act 
(1961), a 171 (Mar) 760 A 
——S, 295A — Scope and applicability — 


Hindu undivided family — Assessment when 
partition is claimed — Procedure 
(Mar) 760 B 


Income-tax Act (43 of 1961) 


——S3 11 and 256 — Constitution of India, 
Art. 133 — Income of association -— Ex- 
emption -— Reference to High Court ~- 
High Court after considering entire matter 
at length in the light of prevailing case law 
holding that income derived by association 
was applied entirely to charitable and relig- 
fous purposes — Held, there were no rea- 
sons for interference by the Supreme 
Court (Jan) 32 


‘——S 99 — Annual value of building ~a 


Determination — Proper mode, Decision of 
Delhi High Court, Reversed (Jan) 16 3 
—Ss. 37, 67, 75 — Expenditure, whether 
exclusively for business — Determination -s 
Test (Mar) 757 
——S, 67 — See Tbid, S. 37 (Mar) 757 
w—J, 75 — See Ibid, S. 37 (Mar) 757 


wy 
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income-tax Act (1961) (contd.) 
5S, 171 — See also 
(1) Hindu Law — Joint family — Parti- 


ion (Mar) 760C 
(2) Income-tax Act (1922), S. 25-A 
(Mar) 760 B 


—-S. 171 — Applicability and scope -~- 
Section contemplates both total and partial 
partition of HUF. — S. 25A of 1922 Act 
compared — Partial partition — Properties 
capable of division but not actually divided 
— Mere severance of status -- Not suffici- 
ent to record finding of partial partition — 
Income from such properties is liable to be 
assessed as that of H.U.F. I.-T. Ref. No, 47 
of 1971, D/- 29-9-1972 (All) Partly Reversed 

(Mar) 760 A 
==. 256 — See Ibid, S. i1 (Jan) 32 
~——-S, 256 (2) — Question of law — Appli- 
cation for requiring reference — Maintain- 
ability (Jan) 16 A 


Indian Civil Service Regulations 
a—-Regn, 561 — See High Court Judges 
(Condtions of Service) Act (1958), S. 15 

(Jul) 1174 


~~. 

Industrial Disputes Aei (14 of 1947) 
Pre. -~ See Constituticn of India, Arti- 
cle 39 (Nov) 1473 C 
——-S. 2 (00) — “Retrenchment” -- Striking 
off name of workman frem roll without 


anything more —— It constitutes retrench- 
ment. 1979 Lab IC 1399 (Ker) (FB), Re- 
versed (Apr) 854A 


S, 2 (p) — See Life Irsurance Corpora- 
tion (Amendment) Act (1991), Pre. 

(Jun) 1128 D 
—-S. 9-A — Applicability — Termination 
amounting to retrenchmert — Proviso (b) 
not attracted (Apr) 854 B 
~———-S. 11 — Effective awerd to meet jug- 
tice — Duty of Industrial Court to pass 


guch award (Jan) 78 
——S. 11-A —- See aliso Constitution of 
India, Art. 226 (Mar) 673 


-——S. 11-A — Constitution of India, Arti- 
cle 136 — Jurisdiction under Sec. 11-A — 
Exercise of, by Labour Court -- Appeal 
under Article 136 — Supreme Court tan 
examine correctness of exercise. C. M. Writ 
No. 6788 of 1978, D/~ 9-8-1978 (All), Revers- 
ed (Dec) 1552 
~-—S. 18 — See Life Insurance Corporation 
(Amendment) Act (1981), Pre. 

(Jun) 1126 D 
-——-Sch. 2, Item 3 ~- See also Constitution 
of India, Art, 226 (Mar) 879 
~—-Sch, 2 Item 3 =. Dismissal — Delinqu- 
ent, a compounder of tea-Company traffick- 
ing drugs and medicine entrusted for be- 
ing supplied to workers cf tea-garden — 
Compensation and not reinstatement could 
be adequate remedy. 1978 Lab IC 1398 
(Pt. B) (Cal) Reversed (Jun) 1062 


——-Sch, 2, Item 3 -— Respondent's name 
struck of rolls by appellant by order Dj- 
24-8-1965 — Such termination held illegal 
and the award directing reinstatement upe- 
held by the Supreme Court on 3-10-1977 


(Jun) 1150 
-—Sch. 2, Iteri 6 — See Constitution of 
India, Art. 220 Q@äar) 673 
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Industrial Disputes Aet (contd.} 
h. 2, Item 6 — Promotion -- Objec- 
tive criteria —- Necessity of (Jan) 78 B 


———— sch, 2, Item 6 — Victimization — 
Meaning —- Victimization in the matter of 
promotion (Jan) 78 C 


Interpretation of Statutes 


wm SCR 
(1) Constitution of India, Pre. - 
(Feb) 149 ZJ 
(2) Constitution of India, Art. 141 
(Feb) 149 ZI 
(3) Houses and Rents — U. P. Urban 
Buidings (Regulation of Letting, Rent 
and Eviction) Act (1972), S. 2 (2) 
(Aug) 12380 (2) 
(4) Tenancy Laws — A. P. Land Reforms 
(Ceiling on Agricultural Holdings) Act 
(1973), S. 3 (i) (Apr) 913 
(5) Tenancy Laws =- Maharashtra Agri- 
culture Lands (Ceiling on Holdings) 


Act (1961), S. 12 : (Apr) 865 B 
-Beneficial legislation -—- Construction 
which furthers object of Act has to 
adopted i (Feb) 137 B 


-—External aid -- Marginal note — Use of 
as aid to interpretation of section — Per- 
missibility (Feb) 149 ZO 


~—-—Family — See Houses and Rents -— 
Delhi Rent Control Act (1958), S. 14 (1) (d) 
(Jun) 109% 


-—L Language clear — Doctrine of casus 
omissus — Not applicable — External aid, 
when can be pressed into service — Mere 
legislative debate would not be admissible 
(Feb) 149 ZH 
~——Legisiation by incorporation =e See 
(1) Divorce Act (1869), S. 7 
(Sep) 1261 A 
-(2) Municipalities — M. P., Nagar Tatha 
Gram Nivesh Adhiniyam (1973), Sec- 
tion 69 (d) (Mar) 697A 
~——Literal construction — Intention of 
Legislature — Ascertainment of 
(Nov) 1413 A 
~—State statute relating to procedure —- 
Rule of construction (Mar) 816 
--—Statute containing statement of factual 
background leading to enactment — Has to 
be accepted by Court as correct unless con- 
trary is proved (Jun) 1064 B 


Jaipur State Grants Land Tenures Act 
(L of 1947) 


See under Tenancy Laws. 


Jammu and Kashmir Criminal Procedure 
Code (23 of 1988 Svt) 

3. 342 — See Ranbir P, C. (1989 Smyt), 

S. 148 (Aug) 1200 


m=, 423 — See Ranbir Penal Code (1989 


Smvt.), S. 148 ( Aug) 1200 


Jammu and Kashmir Public Safety Act 
(6 of 1978) 
See under Public Safety. 


Karnataka Rent Control Act (22 of 1861) 
See under Houses and Rents, 


| 
i 


1 
t 


22 Subject Index, A. I. R. 1982 Supreme Cour? 


m j 
Land Acquisition Act (i of |1894) 


- 5S, 18 — See Rajasthan Land Acquisition 


Act (1953), S. 18 | (Jan) 61 
~——S, 23 — See also Assam Land (Requisi- 
tion and Acquisition) Act (1948), |S. 4 
(Aug) 1214 
-~—S 23 — Acquisition of landi— Com- 
pensation — Market value ~- Determination. 
Decision of Andhra Pradesh High Court, 
Partly reversed i (Jan) 83 
~——Ss. 23 and 54 -- Acquisition of land — 
Compensation — Appeal — Enhancement 
—_ Powers of Appellate Court to; enhance 


| (Apr) 878 
——S, 23 — Acquisition of land |— Com- 
pensation — Land in question! acauired 


under notification for Housing Scheme — 
Grant of compensation at rate of 7%, by 
High Court — High Court in subsequent 


case awarding compensation at rate ef 6%- 


for similarly situated land acquired under 
same notification and 
Scheme — Held, it would be proper that 
rate of compensation at rate of 9% should 
be awarded to owner of-land in question 

| (Apr) 877 
wS, 23 — Acquisition of two parcels of 
land forming part of one plot — ‘Each par- 
cel belonging to separate claimant — Com- 
pensation —- Determination (May) 939 A 
~——S. 23 — Determination of compensation 
~— Matters to be considered (ay) 940 B 
m, 28 — Interest must be allowed on 
enhanced amount of cornpensation — Inter- 
est @ 8 per cent per annum directed to be 


paid on enhanced compensation from date. 


realisaticn 
(May) 940 A 
w9, 34 — See Hyderabad Land Acquisi- 
tion Act (1309 F). S. 23 (May) 939 B 
m, $4 ~~ See Ibid, S. 23 (Apr) 878 


of taking possession of land til 


t 


- Licence so 
m- SUuSpension of -— See Punjab Foodgrains 
Dealers Licensing and Price Control Order 
{1978), CL 11 (1), Proviso 2 I 
(Jan) 65 A 


Life Insurance Corporation Act (31 of 1956) 
e——S. 48 (2c) — See also Ibid, S. 48 (2) (cc) 
l ; (Jun) 1126 A 
~, 48 (C) — Rules made under S. 48 (2) 
(cc) by Central Government do not repeal 
T D. Act or other laws — Sub-s: (2) fm ar 
Amendment Act is not invalid on! ground of 
excessive delegation of legislative functions 
(Jun) 1126 B 
‘=——§, 48 (20) — Life Insurance: Corpora- 
tion of India Class III and Class IV Em- 
ployees (Bonus and Dearness Allowance) 
Rules (1981), R. 3 — Rule taking jaway ad- 
vantages of employees regarding | bonus — 
Rule can operate only prospectively — Can- 
not nullify effect of writ issued by Court 
earlier — (Jun) 1126 C 
——-S. 48 (2) (ec) and.S. 48 (2C) — Life In- 
surance Corporation of India Class III and 
Class IV Employees (Bonus and: Dearness 
Allowance) Rules (1981), .R.3 — § Taking 
away of advantages regarding bonus. efi- 
joyed by employees of Corporation — De- 
nial of portection of Industrial Disputes 
Act — Act and Rules not violative of Arti- 
ele 14 7 (Jun) 1126 A 
| 


} 
l 


for same Housing 


Life Insurance Corporation 
Aet (1 of 1981) 


——-Pre. — See also Life Insur 
ration Act (1956), S, 48 (2C) uba 


{Amendment) 


i (Jun) 1126 B 
“Pre. ~— Life Insurance Corpor 
India Cłass III and Class Iv. Eora 
(Bonus and Dzarness Allowance) Rules 
(1981), R. 3 — Act and Rules do not violate 
Art. 19 (1) (g) (Jun) 1126 D 
——Pre, — Life Insurance Corporation of 
India Class IN and Class IV Employees 
{Bonus and Dearness Allowance) Rules 
(1981), R. 3 — Act and Rules do not violate 
Art, 21 — Word ‘life’ — Does not include 


livelihood (Jun) 1126 E 


Life Ynsuranee Corporation of India 
Ciass IIX and Class IV Ruplovees” 
(Bonus Deerness Allowance) . 
Rules (1981) 

Ta) Lite ms 
e insurance Corporation (Amend- 
ment) Act (1981), Pre. (Jun) er DE 
(2) Life Insurance Corporation Act (1956), 
S. 48 (2) (C} (Jun) 1126 Q 
(3) Life Inisurance Corporation Act (1956), 
S. 48 (2) (ce) (Jun) 1126.4 


. Limitation Act. (36 of 1963) 


——S. 5 — Condonation of delay — Justifi- 
cation for delay (Jan) 18 
——S. 5 — Condonation of delay — Divi-° 
sion Commissioner acting under. U. P. Act 
24 of .1953 as appellate authority, acts as a 
Revenue Court -and not as persona designata 
— Section 5 applies to appeals before him „ 
. (Jan) 119 

Madhya Pradesh Government for Admiise 

sien to Medics] Dentistry & Ayurvedie 

Colleges Rules (1979) 

See under Education. l 


Modhys Pradesh High Court Rules 
See under High Court Rules and Orders, 


Madhya Pradesh Lend Revenue Code 
: {2 of 1955) 


——S, 149 — M. P., Land Revenue Code 
Rules, Rr. 22 and 28 — Grant of Bhumi- 
dhari rights in nazul land — Government 
can dispose of such lands without auction 
but only after complying with R. 26 (1) 
f ; (Apr) 873 
Madhya Pradesh Land Revenue Code 
Rules 


=f, 22 — See M, P. Land Revenue Code 


(1955), S. 149 {Apr) 872 
——R, 26 — See M, P. Land Revenue Code 
(1955), S. 149 l {Apr} 873 


Madhya Pradesh WMupielipal Corporation — 
i Ac? (23 of 1956) i i 
‘See under Municipalities. 


Madhya Pradesh Municipalities Aei 
(37 of 1961) 
See under Municipalities. 


Madhva Pradesh Nagar Tatha Gram 
Nivesh Adhiniyam (23 of 1873) 
See under Municipalities, 


. led for that. purpose 


, ter VII of the A 


'——S. 110-D -- See Limitation Act 
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Madhya Pradesh Sugarcane (Regulation 
of Supply and Purchase) Act (1 of 1959) 
-~—S. 15. — See ibid, S. Z1 (1) . 
i ; (May) 10:2 B 
~—S. 21 — Levy under — Though called 
“commission” it is really în the nature of a 
fee — Imposition of (May) 1012 A 
~—Ss. 21 (1), 15 ; 
made by factory from ‘“non-reserved- areas” 
-—- Cane Development Coczicil is entitled to 
impose commission on. such purchases 
a ~ (May) 1012 B 
a—S. 21 (1) — Purchases of cane made by 
factory through Cane-growers’ Co-operative 
Society —- Imposition of commission by So- 
ciety on purchases made “hrough it — Pro- 
per i ` (May) 1012 C 


Maharashtra Agricultura! Lands (Cell- 
ing on Holdings) Act (27 of 1981) 


See under Tenancy Laws. 


Medics! Council Act (102 of 1956) | 
-~——S. 11 — See Education — Rajasthan 


Medical -Service (Collegiate Branch) Rules. 


(1962), R. i2 _ (May) 833 
-——Sch. 1 — See Education — Rajasthan 
Medical Service (Collegiate _ Branch) Rules 
(1952), R. 12 l - - (May) 933 


Merchant Shipping Aet (44 of 1958) 


S, 119 — Discharge cf seaman — His 
service book should be returned to him im- 
mediately after discharge of service —~ 
Failure to do so. — Damages .cannot . be 
awarded under Art, 32 as civil suit can be 

` (Sul) 1173 


Minimum: Wages Act (11 of 19418) _ 
eS. 12 — See Constitution of India, Arti- 
cle 23 i Nov} 1473 J 
—-S. 22 ~- See Constitution of India, Arti- 
cle 23 ag (Nov) 1473 J 


Motor, Vehicles Act (4 of 1929) 
——S. 95 (2), (a) — Insurence of motor vehi- 
cle against third party risk — Insurer 
undertaking “liability as one under . Chap- 
" — Accident . occurring 
during: currency of policy — Liability of 
Insurer would be extended to legal provi- 
sion as it stood on date of accident. AIR 
1976 Kant 187, Reversed (Apr) 836 
(38 of 
1963), S. 5 (Jan) 18 
MUNICIPALITIES 
-—Octrof — See Municipalities — Damoh 
Municipal Council Octroi Rules, R. 27 (b)& 


Proviso (Apr) 844 A 
—©. P. and Berar Munieipalities Act (2 of 
1922) 


——S. 71 — See Damoh Municipal Council 
Octroi Rules, R. 27 (b) & Proviso anne 


-——S-76 — See Municipalities — Damoh 
Municipal Council Octroi Rules, R 27 (b) & 
Proviso- , 
——S. 85 -- See Municipalities — Damoh 
Municipal Council Octroi Rules, R. 27 (bY & 
Proviso . (Apr) 844 A 


— Purchases- of cane 


(Apr) 844 A. -panies incorporated under 


(Apr) &44 A. 


Municipalities (contd) i 

—Damoh Municipal Council Octrol Rules - 
——R. 27 (b) and Proviso thereto — Firm 
importing bidi leaves and tobacco within 
municipal limits and exporting finished .pro- 


è 


duct, ie. bidis — It is entitled to refund of . 
octrol duty paid on raw materials — Pro- . 


viso to Cl. (b) not attracted 


1957) p A 
——S. 421 — Licence for running a restau- 
rant — Refusal to renew without notice 
and opportunity to represent — Decision . 
against principles of natural justice an 
hence void (Dec) 1552 


—Gujarat Municipalities Act (34, of 1964) 
——S. 233 (1) CL (b) ~—- Eviction of person 
in unauthorised occupation of premises be- 
longing to municipality —- Section is not 
ultra vires Art. 19 (1) @) or Art, 14 
Be . (Mar) 78f A 
—Madhysa Pradesh WMiunilalpa? Corporation 
Act (23 of 1956) i 

--—S, 133 — See Municipalities — M, P, 
Nagar Tatha Gram Nivesh Adhiniyam (1973), 
S. 69 (d) Mar) 687 B 
— S. 135 — See Municipalities —- M. P. 
Nagar Tatha Gram WMivesh Adh‘niyam 
(1973), S. 69 (d) (Mar) 687 A, B,C 
——S. 141 (1) — See Municipalities — M, P. 
Municipalities Act (1961), 3, 147, Expl. 

- (Mar) 697 D 


—Madhys Pradesh Municipalities Act (37 of- 


1961) 
——S. 129 (ii) < 
M. P. Nagar Tatha.Gram Wivesh Adhiniyam 
(1973), S, 69 (d) : , (Mar) 697 B 
——S, 127A — See Municipalities — M, P, 
Nagar Tatha Gram Nivesh Adhiniyam 
(1873), S. 68 (d) (Mar) 697. A, B,C 
——S, 147, Expl. — M. P. Municipal Corpo- 
ration Act (23 of 1956) S. 141 (1) — Pro- 
perty tax on land and buildings — Liability 
f owner and occupier (Mar) 697 D 


—~—Madhya Predesh Nagar Tatba Gram: 
Nivesh Adhiniyam (23 of 1973) 
——S,. 69 (d) — Property tax on lands and 
buildings — Power of Development Auth- 
crity to levy — Development Authority is 
competent fo draw upon. powers conferred 
by amendments made in thé Acts subsequ- 
ent to insertion of Cl. (d) =| (Mar) 697 A 
——S. 69 (d) — M. P. Municipalities Act 
(37 of 1961), Ss. 127-A and 129 (ii) — M. P. 
Municipal Corporation Act (23 -of 1956), Sec- 


‘tions 135 and 133 — Levy of property tax 


under $S. 69° (d) by invoking Ss. 127-A and 
135 — Procedure prescribed by Sec, 129 of 
Act of 1961 and S. 133 of Act of 1956 need 
not be followed (Mar) 697 B 
——S. 69 (d) — M. P. Municipalities Act 
(37 of 1961), S. 127-A — M. P. Municipal 
Corporation Act (23 of 1956), S. 135 — Pro- 
perty tax — Exemption in respect of landg 
and buildings belonging to Govt. — Com- 
Com»anies Act 
though entire share capital subscribed by 
Govt. of India are not entitled to such ex- 
emption’- (Mar) 697 
——S. -69 (d) — Mines and Minerals (Deve- 
lopment and Regulation) Act (1957), S 2 — 
Property tax provided under S. 69-(d) —~ 


See Municipalities —. 


i (Apr) 844 A `’ 
—Delhi Manicipal Corporation Ast (@8 af. 


| 


t 


30 Subject Index, A. I. R. 


Municipalities — Madhya Pradesh Nagar 
Tatha Gram Nivesh Adhiniyam (contd.) 

' It is not beyond legislative competence 
(Mar) 697 E 
——S, 69 (d) — Property tax — Power of 
Development Authority to levy —, Chairman 
of Development Authority entering into 
agreement with appellant Govt. Companies 
binding himself not to impose any tax for 
a period of 10 years in consideration of pay- 
ment of lump sum annually by'latter as 
seed capital — Held, that Chairman acted 
fn excess of his authority in entering into 
agreement (Mar) 697 F 





Mines and Minerals (Regulation and 
Development) Act (67 of 1957) 
aS, 2 — See Municipalities — Madhya 
Pradesh Nagar Tatha Gram Nivesh Adhi- 


niyam (1973), S. 69 (d) (Mar) 697 E 
——-§S, 5 — Mining licence — Grant or re- 
Zusal of (Mar) 775 


National Security Act (65 of 1980) 
_ See under Public Safety. | 


Naval Ceremontals, Conditions of Service 
and Miscellaneous Regulations! (1954) 


Regn, 251 and Order A0102173 there- 


under — Applicability — Defence Research - 


and Development Organisation gi Not an 
“Inter-service Organisation” ! 
(Jun) 1064 D 


Natural justice | 
-Principles — Violation of — See Muni- 
cipalities — Delhi Municipal Corporation 
Act (1957), S. 421 (Dec) 1550 


PANCHAYATS 
Gujarat Panchayats Act (6 of 1962) 
——S. 193-A — Eviction of person in un- 
authorised occupation of premises belong- 
ing to panchayat — Section is not ultra 


vires Art. 19 (1) (f) or Art. 14 (Mar) 781 B 


I 
i 





Parsi Marriage and Divorce Act (3 of 1938) 
S 49 —- See also Guardians and Wards 
Act (1890), S. 7 (Sep) 1276 A 
——S, 49 — Custody of minor child — No 
duty cast on court to interview minor for 


ascertaining the wishes of minor | 
(Sep) 1276 B 


=-—— Partnership Act (9 of 1932) 


=S, 40 —' See Income-tax Act (1922), Sec- 
tion 25 (4) (Jun) 1087 


mS, 43 ~ See Income-tax Act (1922), 
S. 25 (4) (Jun) 1087 
——S, 44 — See Income-tax Act (1922), Sec- 
tion 25 (4) (Jun) 1087 


Patents Act (39 of 1970) | l 
mS, 2 (j) — See Designs Act (1911), Sec- 
tion 2 (8) (Nov) 1444 A 
——S. 10 — See Designs Act {1911), S. 4 

E (Nov) 1444 D 
——S. 13 (4) — See Designs Act (1911), Sec- 
tion 10 - Nov) 1444 C 
s——S, 43 =~ See Designs act (1911), S. 10 

5; (Nov) 1444 C 
=-—-S, 64 — See Designs Act (1911), S. 2 (8) 

(Nov) 1444 A- 
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Penal Code (45 of 1860) 
-——S, 34 — See 
(1) Ibid, S. 309 (Aug) 1228 
(2) Ibid, S. 300 Exception 4 (Aug) 1185 
(3) Ibid, S. 302 (Jan) 70; (May) 1022 
(4) Criminal P. C. (1974), S. 386 


(Aug) 1224 
oS, 53 =- See also 
(1) Ibid, S. 302 


{Aug) 1192 
(2) Constitution of India, Art. 32 


l (Apr) 340 
(3) Constitution of India, Art. 136 
(May) 941 
——S, 53 — Sentence — Mitigating circum- 
stance (Jan) 52 
——S. 149 — See Ibid, S. 307 (Jan) 59 
=, 161 — See 
(1) Criminal P. C, (1974), S. 154 
` (Dee) 1511 C 
{2) Evidence Act (1872), S. 3 
(Dec) 1511 B 


——S. 193 — See Criminal P. C. (1974), Sec- 
tion 195 (1) (b) (i) and 8) (Sep) 1238 A 


»—S. 189 —- Complaint under, on ground 
that certain averments filed in affidavits 
before Rent Control Officer are false — No 
specific averment singled out in the com- 
plaint — Complaint, held, was not enter- 
tainable. 1881 All Cri R 98, Reversed 

(Sep) 1238 C 
——S. 201 — Complaint under — Not even 
the slightest allegation to constitute an of- 
fence except mentioning number of the sec- 
tion —- Complaint is liable to be quashed. 
1981 All Cri R 98, Reversed 

(Sep) 1238 B 


——§, 299 — See also Criminal P. C. (1974), 
S. 386 l (Aug) 1224 
-—Ss. 299, 300 and 302 — Murder — Ap- 
preciation of evidente — Case based on ecir- 
cumstantial evidence — Tests to be satisfied 


(Jul) 1157 
(1) Ibid, S, 299 (Jul) 1157 
(2) Criminal P. C. (1974), S. 386 

(Jun) 1076 A; (Aug) 1224 


——S§. 300 — Conviction for offence under 
— Accused raising plea of acting under 
grave and sudden provocation — Sessions 
Judge negativing the plea after full discus- 
sion —- Absence of any discussion of this 
plea in judgment of High Court ~—- The 
question involved being a mixed question of 
law and facts and there being only one ap- 
peal on facts to High Court, High Court 
must have given its finding on the plea — 
Judgment of High Court set aside and case 
remitted to High Court for disposal accord- 
ing to law in interest of justice 

(Jan) 3f 


»-——Ss, 300 Cis. I, 3; 302 and 304 Part II — 
Murder — Only one injury — Accused a 
young college going boy — Some alterca- 
tion between his father and deceased — 
Held, in the circumstances that the accused 
committed offence under S. 304 Part II — 
Conviction altered from S. 302 to See. 304 


æD, 300 -— See also 


Part II (Jan) 55 
——S§, 300 — Charge of murder — Allega- 
tion of setting fire to deceased — No eye- 


witness — None of the three dying decla- 


Ai 


& 
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Penal Code (contd} ` 
rations implicating accused — Acquittal! of 
accused, held, proper (May) 1052 C 
=-——Ss, 300 & 412 — Arecused found in pos- 
session of stolen property belonging to de- 
ceased ~—- No evidence to show that accus- 
ed murdered the deceased ~~ Accused 
though cannot be convicted for murder he 
could not escape conviction under S. 4I. 

l (Aug) 1227 B 
=-—S. 300 — Circumstantial evidence -—~ 
Conviction for murder == Condition essen- 
tial (Aug) 1227 C 


=—Ss, 300, 326, 34 — Conviction for of- 
fence under S. 300 read with S. 34 — Vall- 
dity (Aug) 1228 
=—Ss, 300 CI. Thirdly: 304 Part IT — Appli- 
cability ~- Short quarrel followed by as- 
sault —- Accused giving the deceased one 
blow with a dagger that landed in epigas- 
trium area — Victim succumbing to injury 
=- Absence of prior enmity — There being 
no intention on part of accused to cause 
injury in question, CL Thirdly of Sec. 300 
would not be attracted — Case would falt 
under S. 304 Part II (Jan) 126 
-—Ss, 300, Thirdly; 3C4 Part II and 302— 
Murder > Proof — Sentence. Criminal 
Appeal No. 452-DB of 1982 (Pun} & Har), 
Partly reversed (Nov) 1466 A 
——Ss. 300 Exception 4: 304 Part I, 302 and 
34 — Sudden quarrel — No evidence of any 


intention to kill — Injuries sustained on- 


both sides — No clear evidence to show 
that anyone took undue advantage or acted 


fm a cruel or unusual manner ~~ Held that 
' Exception 4 of S. 300 was attracted. Crimi- 


nal Appeal No. 1144 of 1971, D/- 15-4-1975 


T41), Partly Reversed (Aug). 1185 
-—S. 302 — See alsa 
(1) Ibid, S. 299 (Jul} 1157 
(2) Ibid, S. 300, Cis. 1, 3 (Jan) 55 
(3) Ibid, S. 300, Thirdly (Nov) 1466 A 


(4) Ibid, S. 300, Exce>tion 4 (Aug) 1185 
{5) Constitution of India, Art, 32 
(Apr) 849 

-~—S. 802 — Murder — Sentence (Jan) 64 
——Ss, 302, 34, 324 — Murder case ~» Neither 
pre-concert nor meeting of minds between 
S and J before offence took place — Con~ 
viction of J under Ss, 502/34 == Not sustain- 
able — Conviction of J altered to one under 
S. 324 — J already in jail for 2} years — 
Sentence reduced to period already under- 
gone - (Jan) 70 
~—S, 302 — Murder — Sentence — Ex- 
tenuating circumstance == Altercation aris- 
ing out of minor disprte — Only one blow 
given by accused that too by blunt side of 
weapon — Conviction «mder S. 302 and sen- 
tence of imprisonment for life altered to 
one under S. 304, Pari II and sentence of 
seven years’ R. I. (Mar) 690 


-—Ss. 302, 34, 326 —- Conviction of appel- 
lant under — Appellant tried for murder 
along with 10 others — Ocular evidence un- 


. reliable ~~ Benefit of doubt given to all ex- 


cept appellant =—— Case of appellant not dis- 
tinguishable from others — Benefit cannot 
be refused to appellent — His conviction 
under $S, 302 read with S, 34 set aside, how- 


Penal Code (eontd.) 
ever, that under S, 326 confirmed 
- À (May) 1022 
-—5, 302 — Murder — Sentence — Accused 
sentenced to death by Sessions Judge — Ac- 
quittal by High Court — Fact that the Sup- 
reme Court was convicting the accused after 
he had been acquitted and more than 7 years 
after the date of occurrence, it was held 
that the extreme penalty was not called for 
(Jun) 1076 C 
om SS. 302, 53 — Murder —~ Accused con- 
victed on various counts of conspiracy, mur- 
der robbery, abduction, ete. — Evidence 
showing that accused were mere instruments 
in the hands of and under domination of 
their fellow accused and arrived at very late 
stage on scene of occurrence — In view of 
further fact that seven years elapsed since 
Imposition of death penalty, sentence of death 
reduced to sentence of life imprisonment 
(Aug) 1192 
we-S, 302 « Prosecution of accused P for 
murder of his wife M — Accused addicted 
to heavy drinking — At time of death of M, 
there was no one in house except P — Trust- 
worthy medical opinion that death of M 
was due asphyxea — Held, it was P. who 
murdered M (Aug) 1217 
5, 302 — Criminal P. ©. (1974), S. 354 (3) 
= Death penalty — Unreasonable and arbi- 
trary — No guidelines provided by legisla- 
ture for imposition of death penalty —- Sec- 
tion 302, IFC and S. 354 (3), Cr. P. C. are 


violative of Arts. 14, 21 (Oct) 1325 A 
~S, 304, Part I — See Ibid, S. 300, Excep- 
tion 4 (Aug) 1185 

om—S, 304, Part II = See also 
{I) Ibid, S. 300, CIs. I, 3 (Jan) 35 
(2) Ibid, S. 300, CL Thirdly (Jan) 126; 
(Nov) 1466 A 


we—S, 304, Part II — Conviction under, bas- 
ed solely on dying declaration — Declara- 


tion presenting suspicious features — Accus- 


ed entitled to be acquitted (May) 1021 


~=, 304, Part II, 325 — Conviction under 
S. 304, Part II — Propriety — Held on facts 
that. offence fell under S. 304, Part II and 
not under 8S. 325 — Conviction under S. 304, 
Part II as such was proper (Jul) 1183 


maS, 307 — See also Public Safety —— Con- 
servation of Foreign Exchange and Preven- 
tion of Smuggling Activities Act (1974), Sec- 
tion 3 (1) (Mar) 682 
wa2—Ss, 307 and 149 — Members of unlawful 
assembly armed with deadly weapons — 
Only one of them firing shots resulting in 
injuries covered by S. 307 — No proof that 
accused used weapons during assault 
~ They were still, liable to be convicted 
under Ss. 307, and 149 —- However, they did 
not use their weapons was a mitigating cir- 
cumstance -— Their sentence was reduced to 
rigorous imprisonment for two years 
(Jan) 59 


om—Ss. 307, 324 — Victims receiving simple 
injuries from gun shots fired by accused — 
Accused -not intending to injure them — 
Conviction of accused under S. 307 ~~ Held, 
not proper in the facts of the case (Jan) 62 


` 


g 
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Penal Code (feontd} 
~——Ss. 307 and 452 — Conviction under me 
Sentence — Mitigating circumstances — Age 


and other circumstances (Nov) aes 
=-—S, 323 -— See Evidence Act (1872), S 3. 
{Apr) 830 E 
aS, 324 — See š 
(i) Ibid, S. 302 (Jan) 10 


(2) Ibid, S. 307 i 
——S, 325 — ‘See also Ibid, S. 304, Part WY 
(Sul) 1383 
—S$, 395 — . Voluntsrily causing grievous 
hurt —-. Sentence. Criminal -Appeal-No, 452+ 
DB of 1981 {Pun} & Har), Partly ‘Reversed 


(Nov) 1488 B 

— 5; 398 — See | 
(2) Ibid, S. 360 (Aug) 1228 
{2) Ibid, S. 302 (May) 1022 


`” (3) Evidence Act (1872), S.$ (Apr) 832 C 


x—S, 34) — See Constitution of India, Artic . 


cle 226 - (May) 238 
=S. 385 — See Ibid, 8. 412 (Feb) 120 
o—§, 387 — - Offence under —_ Proof 

(May} 948 ae 
o—S. 405 — See Criminal PF. C. (1874), Sec- 
tion 378 (3) - (Aug) 1218 


—--S. 403 — See Criminal P.C. (1974), Sec- 


tion 378 (3) (Aug) 1213 
oS, 408 — See Criminal P, C. (1974), Sec- 
tion 378 (3) i (A ug) - -1218 


~—S, dif — See 
(1) Ibid, 5. 206 (Aug) 1227 B 
{2) Public Safety — Conservation of Fore- 
* Ign Exchange and en a Smug- 
gling Activities Act (1974), S. 3 1) 
: (Mar) 682 
Cet ee. 412, 395 —- Stolen property — Re- 
covery very soon after dacoity took place oe 
Theft of property in course of dacolty prov- 
ed — Held that accused: could not ibe cone 
victed under S. 395 on basis of presumption 
under S. 114, Evidence Act —- 
altered to that under S. 412, LP.C. |- 
(Feb). i29 


—s. 414 —— See Public. Safety — Conserva- 


tion of Foreign Exchange and Prevention of 
Smuggling Activities Act (1874), 8 3 (1). 
(Mar) 882 
-—S. 452 — See Tid, Ss. 307. (Nov) -1465 
Police Act (5 of 1861) | . 
—5. 7 — Departmental inquiry against 
Head Constable — Charge-sheet not furnish- 
ing. necessary particulars — Statements of 
witnesses recorded during - preliminary en- 
quiring also not -furnished — Hėld,) delin- 
quent was denied der tesa opportunity te 
defend himself at disciplinary inauiry — 
Dismissal - order filegel (May) 937 


` Practice and ` Procedare | 


-—Singie Judge referring question of Taw . 
arising in Second Appeal to Division Bench — 


— Division Bench ought to send the| matter 
back to the single Judge after deciding the 


question of law referred — It canno ot pro- 
ceed to dispose it of on merits (Jul) 1177 
Precedents . 


»—See Tenancy Laws — Maharashtra Agri- 
cultura] Lands (Ceiling on Holdings) Act 
{1961). S. 12 ' (Apr) 865 B 
+~—Doctrine of .stare decisis _— Object of — 
Death eee — Question of on 


Conviction ; 


Precedents (contd.) 
importance — Earlier decision not followed 

(Oct) 1825 B 
mom JUAT precedents — Ratio is binding 
and not conclusion (Feb) 149 Z, K 

Provontion of Corruption Act (2 ef 1947) 

mD 4 (1) — Bribery — Case being one of 
demand and voluntary acceptance — Pre- 
sumption under Section 4 (1) would square- 


ly arise . (Dec “1511 F. 
En a ss 

D Criminal P, . (1874), S. 154 
(Det) 33 C 


D Evidence Act (1872), S. 3 (Dec) 1511 B 
Eam S 8 (1) (C) — Sanction to prosecute — 
Authority competent to remove — Can be 
higher dn rank to apponune authority _. 

(Nov) 1407 A 


` Prevention ef Food Adulteration Act 


(37 of 1954) 

imm S, D a (£ 7 (1) and 16 — Sentence =e 
Quantum (Jun) 1085 
lat gs 2 (la) (f) and 7 — Insect infested — 
Proof ` (Jan) 57 
Gaana Ss 7 — See also Tbid, S. 2 (ia) © 

(Jan) 57 
SS 7, 16 os Conviction for adulteration 
of milk — Finding by Publije Analyst that 
milk was -deficient in fat by 05% — Special 
leave petition before Supreme Court — Plea 
that it is not possible to detect 0.5%, defi- 
eiency of fat: —~ Question not put to Food 
Inspector or Public Analyst nor raised in 
courts below -— Special leave refused 


(Mar) 782 

—8. 7 D — See Ibid, S. 2 (G) (0 
(Gun) 3095 

~S 18 — See 
(1) Ibid, A ii) -@® (Jun) 1095 
{2) Thid, (Mar) 782 


n Prisons Act (9 of 1894} 
S, 59 — Manual for the Superintendence 


-and Management of Jails (as applicable - ta 


Delhi), Rr. 549.(4), 559A, 552A — Right of 
Press to interview convicts, sentenced te 
death (Jan) § 
Prize Chits and Roney Circulation Schemes 
{Banning} Act ¢48 of 1978} l 
mo PrE., Ss. 2 (c), % 4 — Object of Act -~ 
Money circulation scheme -~ What is — 
Determination — Test — Firm indulging in 


. high “risk investments — Not illegal 


(May) 949 B 
ane 2 (ec) — See Ibid, Pre. (May) 949 B 
tmnt}, Joe See Ibid, Pre, (May) 949 B 
oman A m— See 
(1) Ibid, Pre. ~ (May) 949 B 
. @) Constitution of india, , “art: 136 
(May) 949 Cc 


Probation of Offenders Act (20 of 1953) 
D, 4 (1), =- Release on probation — AC- 
cused above 21 years of age—He could stil? 
be. released T probation in view of S 4 (1) 

(Mar) 784 (1) 


PUBLIC SAFETY 


afiongervation of Foreign Exchange and 
Prevention of Smuggling Activities Act 
(82 of 1874) 


S, 2 (£) (3) — See Government of Union 


Territories Act’ (1983), S. 44 (May) 1029 A 


xı 


a) 


Public Safety — 


Activities -Act (contd.) . 
D, 3 — See. also. 

(i) Ibid, S. 8 (e) e Bee 

(2) Constitution of India, Art. 22 (5) ° 


S. 3 —- Detention — Grounds — Supply 
of particulars -—— Detention ` for smuggling 
palladium ~—- Government need: not inform 
that import of such metal is prohibited 
. (Jan) 8B 
S, 3 — Detention — Delay in detaining 
person: after incident — Legality 
. (Jan) 8 C 


pce 3 — Detention for violating provisions. 


of Customs Act — Possibi-ity of prosecution 
is no bar to detention (Jan) 8 D 


———§, 3 — Detention — Documents 
on by authorities not supplied with grounds 
of detention — Detention is illegal 

o, (Mar) 696 
9, 3 — Detention —- Grounds — Non- 
supply of material document relied on in 
grounds —— Detention is illegal (Aug) 1221 
oS, 3 — Detention order — Passage of 
time being result of full end detailed con- 
sideration of facts of case — Detention, not 


illegal (Aug) 1222 
=D, § — Detention und2r — Grounds — 
Nexus ` (Sep) 1256 


———Ss, 3 (1) and 11 (1) — Detention under 
Section 3 (1) — Representztion by detenu — 
Failure on part of either J3il Superintendent 
or State Government to forward detenu’s 
representation to Central Government — De- 
tention is illegal (Jan) 1 


——-§. 3 (1) — Prosecution for offences under 
Ss. 307, 411 and 414, IP.C. already pending 
against detenu — Detenu on bail and at- 
tending Court regularly — Detention on 
same grounds after more than one year and 
a half — Illegal - (Mar) 682 


———S, 3 (1) — Detention under — High 
Court quashing the order of detention on 
ground that detaining authority had not ap- 
plied his mind to the facts of case — Do- 
cumentary evidence not justifying finding 
of High Court — Order, held, was liable to 
be set aside. Spl. Cri. Appin. -No. 185 of 
1979, D/- 16-1-1980 (Guj), Reversed 

(Mar) 683 A 
am 9 3 (1), 10 —- Detention under S. 3 (1) 
~ Order quashed by High Court — Appeal 
— Maximum period of detention mentioned 
in. S. 10 expired — Supreme Court quashing 
order of High Court — Effect (Mar) 683 B 


——S, 3 (1) — Detention under — Compe- 
tent authority — State Government 

(Mar) 683 C 
=S, 3. (1) — Right of representation e 
Copy of grounds of detention, however, serv- 
ed in language understood by detenu — No 


handicap to him in submitting representation ` 


— No violation of Art. 22 1) on ground that 
order of detention was in English 
(May) 1029 B 


a, 3 (1) — Detention under, for a single- 


solitary instance of attemrt to illegally ex- 
port Indian currency — Held, in the facts 


1982 (S. C.) Indexes/3 (1) 


Conservation of: Foreign . 
Exchange and Prevention ot Smuggling 


relied - 
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Public Safety ~- Conservation of Foreign | 
Exchange and Prevention of Smuggling 
Activities Act (contd.) . 


~. and cricumstances of the case, sufficient to 
(Jan) 8 A: 

~ + peat his activity. in future also ~- Detention 

(May): 1029.C . 


warrant an inference’ that detenu will re-- 


proper ; (Jul) 1165 A 
rome S (1) — Detention: under, for attempt 
to illegally export Indian currency — Mere: 


- fact that detenu could be prosecuted under. 


the Customs Act ~— Cannot be an absolute 
bar to an order of preventive detention . 

(Jul) -1165 B 
mS, 3 (I) — Detention under — Subjective 
satisfaction of detaining authority — Court 
cannot question whether the grounds given 
in detention order are sufficient or not for 
subjective satisfaction of the authority 

(Tul) 1165 C 
S. 3 (1) — Detention under =- Represen- 
tation against —- Government offering no 
explanation for delay of 29 days in consider- 
ing representation — Held detenu was en- 
titled to be set at liberty (Jul) 1170 
we, 3 (3) — See also Constitution of India, 
Art, 22 (5) (Nov) 1500 B 
meS, 3 (3) = Preventive detention — 
Copies of documents and material in support 
of grounds of detention not supplied along 
with grounds of detention -~ Detention 
order is illegal (Jan) 53 B 
Á, Ff e See Constitution of India, Arti- 
cle 22 (5) (May) 1029 C - 
S. 8 — See also Constitution of India, 
Art., 22 (5) (Mayy 1029 Č. 
uo, 8 —— Providing of legal aid to detenu 
before Advisory ‘Board -— It is in the dis- - 
cretion of Board (Jul) 1173 B 


3, § ~~ Advisory Board only allowing 
some customs officers to be present in the 
corridor to enable them to produce the relev- 
ant files whenever required for perusal by 
the Board — Discrimination if involved 
(Jul) 1178 C 
=S, 8 — Hearing before Advisory Board 
~. Board observing that there was suffi- 
cient cause for detention of detenus in its 
report — Effect (Jul) 1178 D 


m9, § — Proceedings before Advisory 
Board — Procedure — Validity 
g ul) 1178 E 


mSS, 8 (e) and 3 — Detention — Legal re- 
presentation before Advisory Board — Re- 
quest of detenu rejected — Legality 

(Jan) 8 A 
“sS, 10 — See Ibid, S. 3 (1) (Mar) 683 Ð 
~S 1f -— Representation to Central Gov- 
ernment. — Petitions and memorials pre- 
sented to Prime Minister and Central Minis- 
ters on behalf of detenu is not such repre- 
sentation (Jul) 1178 A 
=S, 11 (1) — See Ibid, S. 3 (3) ` 

(Jan) {A 


Jammu and Kashmir Public Safety Act £ i 
of 1978) . 

~——-S. 8 — Detention — Detenu already an 

rested and in jail on suspicion that he had 

committed offences. under Enemy Agents. 

Ordinance — Order for detention without 

Song its awareness is invalid 





(May) 1 1023.4 °° - 


t 
I 


| 
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Public Safety — J, and K. Public aii Act 
(contd.) 

——S. 8 — Detention under — Grounds for 

(Oct) 1297 A 
ome 8 — Detention of a young school go- 
ing:boy aged 17 years for infraction of law 
on two occasions — Held, was wholly un- 
warranted in the facts and circumstances of 
the. case (Oct) 1297 C 


m. 13 — Detention — Communication of 
grounds and consideration of detenuis repre- 
seńtation — Government must be prompt in 
complying wit) provisions (May) 1023 B 
~S, 16 (1) — Prescribed period of; submis~ 
sion of its report by Advisory Board| — Ex- 
piry of — Further detentic.. is invalid 
(May) 978 


ow National Security Act (65 of 1980) 

Pre, — See Constitution of India, Arti- 

cle: 14 (Mar) 710 N 

-~~—S, 3 — See Constitution of India, Arti- 

cle -22 (Apr) 878 

eS. 3 — See also 

a) Constitution of India, Art. 22 (5) 

(Mar) 146 A; 


(Oct) 1315 A 


D Constitution of Ingia, Art. 32 

(Dec) 1539 B 
(3) Publie Safety — J. & K. Public Safety 
-; Act (1978), S. 8 (May) 1023 A 


mon}, 3 — Detention — Grounds! — Past 
conduct — Relevancy — Maintenance of 
public order — Incitement to communal vio- 
lence — Detention held valid (Feb) 146 A 
+S, 3 — Detention order — Specification 
of period of detention — Not mandatory 

(J un) 1143 B 


55. 3 =< “Public order” and “law. and 
order” —— ‘Distinction (Jun) 1143 C 

wS, 3 — Occurrences relating to ‘public 
order’ — What are (Sep) 1257 B 


~———S, 3 — Instance relating to ‘public order’ 
-= What is not (Sep) 1257 C 
=S, .3 — Detention order — Grounds of 
detention whether relate to maintenance of 
law-and order or the public order | 

(Oct) 1315 C 


——-§ 3 — Scope of — Subjective jsatisfac-- 


tion of detaining authority — Nature of — 
Detenu already in jail — Subjective satis- 
faction reached without awareness of this 
fact — Detention order is vitiated. Writ Jurn. 


Case No. 40 of 1982 (R), D/- 7-4-1982 (Pat), 


Reversed (Dec) 1539 A 


sig 3 — Person against whom detention 
order is proposed to be made already in jail 
=- Detention order not disclosing awareness 
of this fact — Order is vitiated 

(Dec) 1548 A 
Ss. 3 and 8 — Detention order —— Repre- 
sentation — Time of 21 days taken| in ex- 
amining. representation — Held on facts and 
circumstances of case that there was inordi- 
nate Aay. vitiating order of detention ' 

(Dec) 1548 B 


eg 3-(1) and (2) — Provisions cannot be 


struck down on ground of vagueness 

(Mar) 710 M 
~--§s. 3 (2) and 8 — Grounds of detention 
supplied two days late — Detention} order is 
not rendered invalid nae (Jun) nor = 


ieee ee PO 
wre 


- -~ we 


y 


—S§. 8 — Communication of 


Public Safety — National Security Act 
(contd.) 
-—S,. 3 (2) — Grounds containing instances 
relating to criminal prosecution — Detenu 
acquitted in many of them — Detention being 
based on consideration of such instances 
also is invalid (Sep) 1257 A 
——S, 3 (2) and (3) — Detention order with 
& view to preventing the person sought to 


‘be detained from acting in the manner pre- 


judicial to maintenance of 


public order if 
sa be passed if he 


is already confined in 


-~—S. 3 (3) — Not invalid on ground of 

conferring of unreasonable powers upon Dis- 

trict Magistrate or Commissioner of Police 
(Mar) 710 O 


oS, 5 — Detention in “such place’ — Nor- 


mal rule to be followed (Mar) 710 P 
-—S, 8 — See also 
(1) Ibid, S. 3 Wee) 1548 B 
(2) Ibid, S. 3 (2) (Jun) 1143 A 


(3) Constitution of India, Art. 22 (5) 
Mar) 146 B 
(4) Publie Safety — J, & K, Public Safety 
Act’ (1978), S. 8 ' (May) 1023 A 
(5) Public Safety — J. & K. Public Safety 
Act (1978), S. 13 (May) 1023 B 
——S. 8 — Detention — Representation made 
by detenu — Consideration — Representa- 
tion made on 8-8-1981 considered by State 
Government at all levels and ultimately re- 
jected on 24-8-1881 — Held, there was no 
undue delay in its consideration 
(Feb) 146 B 
grounds of 
detention ~~ Period for —- Normal rule 
(Mar) 710 Q 
——S, 9 -— Provisians as to constitution of 
Advisory Board in conformity of unamended 
Art. 22 (4) of Constitution — Not bad 
i (Mar) 710 T 
=—-5S, 9 and 10 — Treatment to detenus == 
Reasonable facilities should be provided 


(Mar) 710 X 
——Ss, 9 and 10 — Detenus under the Act 
must be kept separately (Mar) 710 Y 


3, 10 ~~ See also l 
(1) Ibid, S. 9 (Mar) 710 X, Y 
(2) Constitution cf India, Art. 22 
(Mar) 710 U 
-—Ss, 10 and 11 — Proceedings before Ad- 


visory Board — Need not be open to public . 


(Mar) 710 W 
mS, 11 — See 
(1) Ibid, S. 10 wae 710 W 
(2) Constitution of India, Art. 
dar) 710 U 


mS. 11 (2) ~~ Detention of person after 
submission of its report by Advisory Board 
= Question as to — Cannot be decided by 
Board (Mar) 710 V 
-——S, 13 -—- Maximum period of detention 
=- Discretionary 


warranted protecticn to officers (Mar) 710 S 





Panjab Foodgrains Dealers Licensing and 
Price Coniro] Order (1978) 


——Cls, 11 (1) Second Proviso and 13 = 
Second Proviso doas not violate Arts. 14, 


(Dec) 1543. 


(Mar) 710 R 
w—S, 16 — Not invalid on ground . of un- -> 


sm 


1; 
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Punjab Foodgrains Deslers Licencing and 
Price Control Order fcontd.) 


19 (1) (g) and 301 — Fower to suspend ol 


licence without giving opportunity —— 
arbitrary, unguided, urcanalised or unrea~« 
sonable — It is a measure of social control 
In public interest. (Jan) 65 A 
— Cl 13 — See Ibid, Cl. 11 (1), Proviso 2 

(Jan) 65 A 
Punjab General Sales Fax Act (46 of 1948) 

See under Sales Tax. 


Punjab Public Works Department (rriga- 
tion Branch) Overseers Engineering State 
Service, Class ITI, Rules (1955) 
waht, 8 e See Prever.tion of ee 

Act (1947), S. 6 (1) (c) (Nov) 1407 A 


Railway Establishment Manual 


eR, 2302 — Absence without leave —= Ters 


mination without complying requirements 
of R. 2302 — Invalid {Apr) 854 E 
=-—Rr, 250% and 2505 —- Casual or seasonal 
labour — When acquires status of temporary 
railway servant (Apr) 854 C 
=R, 2501 (b) (ii) — Labour on projects — 
Construction unit cannot be treated as pro- 
fect ! (Apr) 854 D 
——R, 2505 — See Ibid, R. 2501 (Apr) 854 C 


Rajasthan Children Act (16 of 1970) 
9, § — See also Ev.dence Act (I of 1872), 


(Jun) 1057 A. 


S. 35 
—-§s, 3, 26.— Date cf applicability of Act 
fs date on which offence takes place and not 
date of trial. 
LJ NOC 143, Reversed (Jun) 1057 B 
=, 26 — See 
(1) Ibid, S. 3 (Jun) 1057 B 
(2) Evidence Act (1878), S. 35 (Jun) 1057 A 


Rajasthan Civil Service (Classification, Con- 
trol and Appes!) Rules (1958) 

=R, J — See Constitution of India, Arti- 

cle 136 (Nov) 1493 


Rajasthan Land Acquisition Act (24 of 1953) 
=S, 18 -- Acquisition of land for Govern~ 
ment — Award of compensation — Reference 
by Collector under S. IB for reduction of 
compensation at the instance of Government 
= Reference is competent (Jan)... 61 


Rajasthan Land Reforms and Resumption of 
Yagirs Act {6 of 1952} 
See under Tenancy Laws. 


Rajasthan Medical Service (Collegiate 
Branch) Rules (1962) 


See under Education. 


Rajasthan Trade Art cles (Licensing and 
Control) Order (1980) 


EN |B Is — See also Zssential Commodities . 


Act (10 of 1955), S. 3 . (Jan) 29 B,C 


=C 18 —~ Notification DJ- 23-5-1981] fix- 
ing maximum limit of wheat to be possessed 
by dealer at any time at 200 quintals ~— 
Not violative of Arts. 14 and 19 (2) (g) 


(Feb) 130° 


Rajasthan University Act (29 of 1949} 
See under Education. 


1976 Ra: LW 240: 1977 Cri, 


(All), Reversed: 


Rajasthan University Ordinance 
See under Education. 


Rajasthan Wheat (Export Control) 
Order (1981) 


——Pre, —— See Essential Commodities Act 
(10 of 1955), S. 3 (1) (d) (Jan) 29 A 


- Ranbir Penal Code (12 of 1989 Svt.) 


——S, 148 —- Conviction under — Common 
object to form unlawful assembly «= Ab- 
sence of finding as to — Accused not exam- 
ined under S. 342 — In view of such in- 
firmities conviction set aside tAug) 1200 


Released Emergency’ Commissioned Officers 
and Short Service Commissioned Officers 
(Reservation of Vacancies) 

Rules (1971) 


o——Ry, 4 (1), 6 (3), 8 — Expression candi- 
dates appointed against unreserved. vacan- 
cies, occurring in R. 6 (3) — Does not in- 
clude Scheduled Castes and Scheduled’ Tribes 
candidate appointed through competitive 
examination — They cannot supersede in 
seniority officer appointed under’ R. 4 (1) — 
R. 6 (3) is not retrospective (Mar) 795 
——R. 6 (83) — See Ibid, R. 4 (D) . ous 
l (Mar) .795 
——R., 8 — See Ibid, R, 4 (1) (Mar) 795 
Representation of the People Act (43 of 1951) 
——S. 81 — See Ibid, S. 100. (1) (d) tti). 
(Dec) 1569 A, B, C,-D, E 
——Ss. 82, 86 (4), 87 (1) and 99 — Election 
petition — Persons mentioned in Ss. 82 and 
86 (4) only can be joined as respondents, 


(1981) 85 Cal WN 532, Reversed (May) 983 
——S. 86 (4) — See Ibid, S. 82 (May) 983 
——S. 87 (1) — See Ibid, S. 82 (May) 983 
—-5S, 99 — See Ibid, S. 82 (May) 983 


——Ss. 100 (1) (d) (iii), 81 — Conduct of 
Election Rules (1961), R. 73 (2) (d) — Peti- 
tion. for scrutiny and recount on allegation 
of misconduct — Improper rejection of valid 


‘votes — Prima facie proof — Nature’ of. 


Election Petition No. 2 of 1978, D/- II-12- 
1978 (All, Reversed (Dec) 1569 A 
——Ss. 100 (1) (d) (iii), 81 = Conduct. of 
Election Rules (1961), S. 73 (2) es Election by 
assembly members — Casting of first pre- 
ference vote is sine qua non for validity of 
ballot paper — Failure to cast remaining 
preferences would not invalidate ballot paper 

(Dec) 1569. B 
——Ss, 1060 (1) (d) (ili), 81 — Conduct -of 
Election Rules (1961), Rr. 37A (1), 73 (2) {a) 
— Election by Assembly members == Voting 


` in accordance with proportional representa- 


tion by means of single transferable vote — 
First preference vote if exercised clearly and 
unambiguously == Error in exercising subse~ 
quent preferences will not invalidate ballot 
paper —- It is valid in part (Dec} 1569 C 
—Ss. 100 (1) d) Gil), 81 — Conduct of 
Election Rules (1961), R, 73 (2) (d) — Elec- 
tion by Assembly members == Rejection of 
ballot paper as invalid =-=- Every and any 
mark or writing on ballot paper does not 
per se result in invalidation of vote — Elec- ` 
tion Petition No. 2 of 1978, D/- 11-12-1979 
(Dec} 1568 D 


36 Subject Index, A, 


Representation of the People Act! (contd.) 
~———Ss. 100 (1) (d) (ii), 81 -— Conduct of 
Election Rules (1961), Rule 73 — Rejection 
of. ballot papers as invalid — Returning Offi- 
cer and Court should not attempt to chart 
easy course. of rejecting ballot papers as 
invalid on slightest pretext. Election Petition 
No, 2 of 1978, D/- 11-12-1979 (All), Reversed 
(Dec): 1569 E 


e 100 (1) (d) (iv) — See 
' (1) Ibid, S. 123 (7) 
(2) Civil P. C. (1908), O. 6, R. 


(Dec) 1559 A 


16 
(Dec) 1559 B 
num SS, 123 (7) and 100 (1) (d) (iv) — Elec- 


tion Symbols (Reservation and lAllotment) - 


‘Order (1968), Paras 13 and 18 -~: Breach of 
— Change of allotment of symbols ~- It 
falls within purview of S. 100 (1); (d) (iv) 
(Dec) 1559 A 


Reserve Bank of India Act (2 of. 1934) 


, oun, 58 — See Reserve Bank | of India. 
. (Staff) Regulations (1948), Pre. (Apr) 917 E 
--——-§, 58 (1) — Power under Sec 58 (1) is 
not exclusive — Regulations 

-under: Section 58 (1) — Central! Board: of- 
Directors can issue administrative | directions ` 
or circulars for regulating service ‘conditions ` 
(Apr) 917 G 

—-—-§, 58 (1) and (2) — Scope — Power under 
’ sub-sec. (1) — Not limited by specific power 
under sub-sec. (2) {Apr} 917 B 
—-—~S, 58 (1) — Regulations under — Can- 
.. not be amended or altered by ‘administrative 
' circular (Apr) 917 D 
——S. 58 (2) (i) — Scope-— Section refers 
to Staff funds and superannuation! funds — 
‘Does not confer ` power to frame service 
‘conditions (Apr) 917 A 


Reserve Bank of India (Staff) Regula- 


tions (1548) | 


| .——Pre. — Regulations are not statutory ,— 


- Being cf administrative nature can. be alter- 
- ed, or- amended by administrative [circulars 
oe 917 E 


. Rules for Accreditation of Press Correspon- 
acon and News Agencies, S. II 


2 (ii) — See Contempt of Courts Act 
Word); S. 2 (b), (c) 


SALES TAX | 


—Punjab.General Sales Tax Act {46 of 1948) 
—— nf, 5 (1) ~~ See Constitution. - of India. 


Art. 226 (Jun) 1106 
ame 5 (1-A) Proviso — eda ee 





i 1194 


Special Marriage Act (43 of 1954) 
——s. 27 — See Divorce ‘Act (1869), S. 10 
(Sep) 1261 B 
my, 28 — See Divorce Act (1869), S..10 
. (Sep) 1261 B 
Specifice Relief Act (47 of 1963) 
«$14 — See Constitution of India, Arti- 
cle 23 (Nov) 1473 I 


——S, 21 — See Ibid, S..22 . apr) 818 . 


Ss; 22, 21 and 28 ` — Civil P. Œ. (1908), 
S. 47 and O. 2, R. 2 <= Agreement to sell -= 


not framed. 


(Mar) 691 B . 


I. R. 1982 Supreme Court 


Specific Relief Act (contd.}) 

Vendor selling property to another in de- 
flance of previous agreement — Suit for 
specific performance — Relief of possession 
can be granted at appellate stage (Apr) 818 
S. 28 — See Ibid, S. 22 (Apr) 818 


States Reorganisation Act {37 of | 1956) 


ttm, 41 —— See Ibid, S. 51 (3) (Aug) 1198 
mS, 51 (3), 41 — Establishment of Bench 
of Bombay High Court at Aurangabad — 
Notification dated 27~8-1981 issued by Chief 
Justice of Bombay High. Court — Not illegal 
‘or unconstitutional (Aug) 1198 
Succession Act (39 of 1925) 


mS, 63 — See Ibid, S. 74 (Feb)..133 
Ss, 74, 63 — Will -— Proof — -Modes of 





wa Suspicious circumstances — What are — 
Onus lies~on propounder to explain 
(Feb) 133 


Sugarcane (Control) Order (1966) 
mC] 4 —~ See Ibid, Cl, 4-A (Apr) 902 A 
Cls. 4A & 4 — Relative scope — Both 
provisions are independent -= Power under 
CE 4A to prescribed rate of rebate in respect 


vof binding material of sugarcane bundles — 


Exercise of — „Fixing minimum price of 
sugarcane is not a pre-condition 
(Apr) 902 A 
4-A — Rate of rebate in respect of 
binding material of sugarcane bundles — 
Fixation at 0.625 Kg. per quintal of sugar- 
cane — Not arbitrary or unrelated to trade 
and practice (Apr) 902 B 
ome], 4-A — CI 4-A is not violative . of 
Art. 19 (1) (g) ‘ {Apr) 902 C 
-Ol 4-A — Rate of rebate in respect of 
binding material of sugarcane :-bundles — 
Restriction imposed under Cl. 4-A is reason- 
able.and is Tor public interest (Apr) 902 D 
ty Constitution of India, Art. 14 
(May) 1016 C, D 
(2) Constitution of India, Art. 19 (I) (g) 
and (6) (May) we 7 
(3) Essential Commodities Act (1955), 5 
(1) and (2) (d) (ay) 1016 a 


_ Tamil Nadu Abolition of Posts of Part time 


Village Officers Act (3 of 1981) 
cmmPre, — See 
(1) Constitution of India, Art. 19 (1) (g) | 
(Jun) 1107 A 
(2) Constitution of India, Art. 311 (2) 


(Jun) 1107 C, 
mS, 2 fe) — See Constitution of India, 
Art. 14 (Jun) 1107 E 


Tamil Nadu Cultivating ‘Tenants Protection 
Act (25 of 1955} 
_ See under Tenancy Laws. 


Tamil Nadu Police Subordinate Service 
` (Discipline and- Appeal) Rules (1955) - 
oma, 15-A — See Constitution of India, 
- Art. 226. . 


TENANCY LAWS E 


‘evAndhra Pradesh Land Reforms (Ceiling on 


Agricultural Holdings) Act (1 of 1973) 
wenS,-3 (i) — “Holding”, interpretation of 
me recone “held” in definition of holding 


(Jan) 82 


(«) 


K 


Pd 


i w-—-S, 82 (1) (a) and (b) 


mm, 4 —— See Ibid, S.J- ` 
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Tenancy Laws -—~- Andhra Pradesh Land Re- 
forms (Ceiling on Agr.cultural Holdings) 
Act (contd.) 

connotes both ownership as well as ‘posses- 

sion — Land transferred under unregistered 

sale deed pursuant to agreement for sale — 

Transferor is holding as owner, although he 

4s not in possession; (1976) 2 APLJ (HC) 254, 

Reversed (Apr) $13 


—Bihar Land Reforms (Fixation of. Ceiling 
Area and Acquisition of Surplus Land). Act 
(12 of 1962) 


——-S, 10 — See Civil P. C. (5 of 1908), 
O. 41, R. 22 (Jan) 98 
——S, 30 — See Civil P.. . (5 of 1908), O. 41, 
R. 22 (Jan) 98 


-—-Bombay Merged Terriories ' Miscellaneous 
Alienation Abolition Aet (22 of 1955). 
——-§. 4 —- See Tenancy Laws Bombay 


Pargana and Kulkarni Watans Abolition Act. 


(1950), S. 3 (Apr) 887 B 
——5, 7 — See Tenancy Laws Bombay 
Pargana and Kulkarni Watans Abolition Act 
(1950), S. 3 (Apr) 887 B 
—Bombay Pargana and Kulkarni ‘Watans 
Abolition Act (60 of 1950) 
———-Ss. 3, 4 — Bombay Marged Territories 
Miscellaneous Alienations Abolition Act (22 
of 1955), Ss. 4, 7 — Bombay Hereditary Ofi- 
ces Act. (3 of 1874), Ss. 4, 15 — ‘Watandar’ 
~ Definition of — It includes members of 
joint Hindu family — Resumption of watan 
land -—- Effect (Apr) 887 B 
(Apr) 887 B 


«Bombay Tenancy and Agricultural Lands 
(Gujarat Amendment) Act (16 of 1960) . 


“w——-Preamble — Validity — Act having been 


Included in Ninth Schedule .of Constitution, 
its validity cannot be challenged on gr ound 
that it offends Arts, 14, 9 and 31 

(Jun) 1090 A 
Preamble — Validity = Act cannot - be 


. challenged as violative of Arts. 14, 19 and 31 


of Constitution in view cf Art. 31-A -(1) (a) 

(Jun) 1090 B 

-—Jnsipur State Grants Land Tenures Act (1 
of 1947) 


See Tenancy 
Laws — Rajasthan Land Reforms and Re- 


‘sumption of Jagirs Act (1952), S. 7 


(May) 979 
~——§, 86 — See Tenancy Laws — Rajasthan 
and Reforms and Resumption of Jagirs Act 
(1952), S. 7 (May) 979 


~-Maharashtra Agriculture! Lands (Ceiling 
on Holdings) Act (27 of 1961) 
~——§, 12 — See also Constitution of India, 
Art. 227 (Apr) 865 A 
95S, 12 and 21 -- Determination of pro- 
prietary rights under — Decisions under Tax- 
ation Laws cannot be basis {Apr) 865 B 
w———SS, 12 (1) (a), (b) and 21 — Commence- 
ment of proceedings on fing of return — 
Death of tenure holder peior to notification 
of declaration as to surplus land under S. 21 
ù- Proceedings do not become infructuous 
and cannot be dropped. AIR P Bom 144. 


Overruled . (Apr) 865 C 
w——S. 21 — See 
(1) Ibid, S. 12 (Apr). 865 B 
(2) Ibid, S. 12° (1) (a), (be) (Apr) ‘665 C 


37 


Tenancy Laws ~— Maharashtra Agricultural 
Lands (Ceiling on Holdings) ‘Act (contd.) 


< men, 33 — See Constitution of India, Arti- 


cle 227 (Apr) 865 A 


—Rajasthan Land Reforms and Resumption 
of ae Act (6 of 1952) 
2 (n) — See Ibid, S. 7 


—5, 


(May) 979 


‘——Ss. 7, 2 (n) and 21 — Jaipur’ State Grants 


Land Tenures Act (1 of 1947), Ss. 82 (1) (a) 
and {b} and 86 — Resumption of Jagir 
Village unsettled on date of resumption 
Compensation has to be determined under 
S. 7 of Act of 1952. Civil Writ Petn. No. 365 
of 1962, D/- 28-8-1969 (Raj), Reversed 
(May) 979 
— 5, 21 — See Ibid, S. 7 (May) 979 


—Tamil Nadu Cultivating Tenants Protec- 
tion Act (25 of 1955) : 
——-Pre, — See Interpretation of Statutes 
— Beneficial. legislation (Feb) 137 B 
——S. 3 — See Interpretation of Statutes -— 
Beneficial legislation (Feb) 137 B 
——S, 3 (4) (a} and (4) (by — Whether the 
time prescribed by the Revenue Divisional 
Officer for depositing arrears of rent by 


iain 


. the cultivating tenant -if challenged in- -the 


superior court i.e. the High ‘Court, the High 
Court would have. jurisdiction . to -prescribe 


‘its own.time calling upon the tenant to dè- 


Posit the amount, tô- repair: the: default : 
(Feb) 137 C 


——-S. 3 (4 (a) and (4) (b) © Deposit of 


'arrėars' of rent by tenant — Revenue Divi- 
sional Officer acting in pursuance of sub- 
sec. (4) (b) — It is not incumbent on ‘him 


to grant time (Feb) 137 D 
——S. 3 (4) (a) and (4) (b) — Tenant in ar- 
rears ‘of rent — Revenue Divisional Officer 
allowing time to deposit dues Officer 
simultaneously passing conditional order for 


eviction on default — Ofder is illegal 


(Feb) 137 A 


{ttar Pradesh Imposition of Ceiling oh 
Land Holdings. Act (1 of 1961) 

-—-9, J -~ See Constitution of India, Arti- 

cle 136 -(Mar) 678 

womens, 12-A, Proviso (d) — See Constitution 

of India, Art. 133 (Sep) -1248 


` Uttar Pradesh Zamindari Abolition and 

Land Reforms Act (1 of 1951) 
-—-S, 229 (b) — See Constitution of India, 
Art. 136 (Mar) 678 





Transfer of Property Act (4 of 1882) 
w>. 8 -— See Ibid, S. 105 (Mar) -813 
9., 53 — Sale deed -= Genuineness 
Sale deed not supported by adequate- consid- 
eration — Document executed nominally 
with a view to stave off creditors — Trans- 
action held vitiated (Jan) 84 B 
S: 53-A -- Conditions precedent for == 
Acts anterior to contract:or merely inciden< 
tal to contract — No evidence of part --per~ 


formance. First Appeal No. 14 of 1959, D/- 
5-3-1964., (Madh- Pra), Reversed. 

(May) 989 B 
-—-§, 55 — See Specific’ Relief Act (1963), 
S. 22 _ (Apr) -818 
——S§. 66 — Suit for redemption — Main- 


tainability —— Co-mortgagor cannot file suit 


_‘upon tenant 


38 


Transfer of Property Act (contd.) 
only in respect of his share in property on 
payment of proportionate part of amount 


due (Jan) 121 A 
———Ss, 105, 8 — Decree for eviction — Exe- 
cution — Compromise therein —- Intention 


of parties not to extinguish decree but to 
create mode of its full discharge No 
fresh lease can be said to be created by 
compromise (Mar) 813 


bantad 


——S. 106 ~ Lease — Whether yearly or. 


monthly — Determination of — Counterfoil 
of receipt — Entry therein — If admissible 
against tenant. C. A. No. 1741 of 1976, D/- 
18-11-1976 (Bom), Reversed (Jan) 127 A 
——S, 106 — Lease whether granted for 
“manufacturing process” —- Tests to de- 
termine — Lease for running flour. mill — 
One for manufacturing purpose — Term- 
ination of — Six months 
sary,- C. A. No. 1741 of 1976, D/- 18-il- 
1976 (Bom), Reversed (Jan) 127 B 


——S, 106 — Lease — Whether for manu- 
facturing purpose —- Burden of proof lies 
- (Jan) 127 C 


——S. 106 — Notice under — Decrée for 
‘ eviction passed under Rent Control Act — 
Failure by landiord to serve notice under 
S. 106 — Does not preclude him from claim- 
ing a decree for eviction: of tenant 

(Mar) 783 (1) 


Uttar Pradesh Children Act (1 of 1952) 


——Ss. 2, 27 — Accused sentenced to im- 
prisonment for offence committed during 
his childhood — Accused 23 years old when 
his appeal was heard by Supreme Court — 
Held, accused should be released forthwith 
as he neither could be imprisoned in view of 
S. 2 nor could: be sent to approved school, 
béing more than 18 years (Mar) 685 
——S, 23 — See Children Act (1960), S. 18 


(Mar) 806 B 
——§, 24 — See Children Act (1960), S. 18 
Mar) 806 B 
——S, 25 — See Children Act (1960), S. 18 
(Mar) 806 B 
wu, 27 — See 

(1) Ibid, S. 2 (Mar) 685 

(2) Children Act (1960), S. I8 ' 


(Mar) 806 B 
Uttar Pradesh Children Rules (1962) _ 


~=——R. 14 — See Children Act (1960), S. 18 
(Mar) 808 B 
——R, 15 —. See Children Act (1960), S. 18 
(Mar) 806 B 
- Uttar Pradesh Co-operative Societies 
Act (11 of 1966) 
See under Co-operative Societies. 


Uttar Pradesh Co-operative Societies 
Rules (1968) 
See under Co-operative Societies. 


Uttar Pradesh Excise Act (4 of 1910) 


——S. 30 (2) — “Or otherwise” — Interpreta- 
_ tion — Grant of FL-2 Licence Deter- 
mination of licence fee — Methods available 
‘for | i (Jun) 1137 A 


— 


notice is neces- - 
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Uttar Pradesh Excise Act (contd.) 

——os, 24B (c) and 41 (c) — Notification by 
Excise Commissioner inserting condition for 

payment of “assessed fee” — Legality 
i (Tun) 1137 B 

m—S, 41 (c) — See Ibid, S. 24-B (c) 
(Jun) 1137 C 
Uttar Pradesh Foodgrains Dealers (Licens- 

ing & Restriction on Holdings) 

Order (1976) 

——Cl. 14 — See Constitution of India, 
Art, 32 (Jan) 33 C 


Uttar Pradesh Foodgrains (Procurement 
and Regulation of Trade) Order (1978) 


——Cl. 4 — See Constitution of India, Arti- 
ele 19 (1) (g) (Jan) 33 E 
~——Cl, 6 — See Constitution of India, Arti- 


cle 32 (Jan) 33 C 
Uttar Pradesh Forest Corporation Act 
(4 of 1975 l 
——Pre, — See Constitution of India, Arti- 
cle 299 (Sep) 1234 
r——S, 14 — See Constitution of India, Arti- 
cle 299 (Sep) 1234 


‘Uttar Pradesh Imposition of Ceiling on 
Land Holdings Act (1 of 1961) 
See under Tenancy Laws. 


Uttar Pradesh Public Lands (Eviction 
and Recovery of Rent and Damages) 
Act (13 of 1959) 


o——Pre, — Constitutional validity — Act 
does not suffer from any unconstitutional- 
ity. AIR 1968 All 369, No longer good law 
in view of AIR 1974 SC 2009 (Mar) 780 


Uttar Pradesh Sheera Niyantran Adhiniyam 
(24 of 1964) 
——Ss, 8 and 10 — U. P. Sheera Niyantran 
Niyamavali 1974, Rr, 12, 13, 22, 23 and 24— 
Sale of molasses — Molasses released in 
favour of occupier of sugar factory by Con- 
troller under R. 22 (2) — Occupier is entitl- 
ed to sell it at market rate — He is not re- 


` quired to sell it at controlled rate 


(Mar) 786 

eS, 10 — See Ibid, S. 8 (Mar) '786 
‘Uttar Pradesh Sheera Niyantran 
Niyamavali (1974) 

——R, 12 — See U. P. Sheera Niyantran 
Adhiniyam (1964), S. 8 (Mar) 786 
wo—R, 13 — See U. P, Sheera Niyantran 
Adhiniyam (19€4), S. 8 (Mar) 786 
——R, 22 — See U, P. Sheera Niyantran 
Adhiniyam (1964), S. 8 (Mar) 786 
——R, 23 — See U. P. Sheera Niyantran 
Adhiniyam (1964), S. 8 (Mar) 786 
s—R, 24 — Sse U. P. Sheera Niyantran 
Adhiniyam (1964), S.-8 (Mar) 786 


Uttar Pradesh Sugarcane (Regulation of 
Supply and Purchase) Act (24 of 1953) 


——S, 1 — See Limitation Act (36 of 1963), 
S. 5 {Jan) 119 


Uttar Pradesh Urban Buildings (Regula- 
tion of Letting, Rent & Eviction) Act 
(13 of 1972) 

See under Houses and Rents, 


A 


om 


AIR 1977 SC 1361 — 
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Uttar Pradesh Urban Buildings (Regula- 
tion of Letting, Rent end Eviction) 
Rules (197% 


See under Houses and F2nts, ~ 


Uttar Pradesh Zamindari Abolition and 
Land Reforms Act :1 of 1951) 


See under Tenancy Lawa 


West. Bengal Premises Tenancy Act 
(12 of 195% 


See under Houses and Eəants, 
Words and Phrases 


Expression “as soon as may be” — See 
Public Safety — National Security Act 
(1980), S. 3 (2) (Jun) 1143 A 


Foodstuff — Meaning 3f — See Essen- 
tial Commodities Act (1955), S. 2 (a) (v) 


(Mar) 798 


——"Held” — See Tenancy Laws — A, P. 
Land Reforms (Ceiling on Agricultural 
Holdings) Act (1973), S. 3 (i) 


(Apr) 913 
Law? — See Constitution of India, 
Art. 14 (Oct) 1325 D 
—— Law?” — Meaning of — See Constitu- . 


tion of India, Art. 182 (Jan) 33 D 


LIST OF CASES 


Words and Phrases (contd.) 
—— Manufacture -- Meaning of — See 
Municipalities —- Damoh Municipal Council 
Octroi Rules, R. 27 (6) and Proviso 


{Apr) 844A 
~——Manufacturing process — See Transfer 
of Property Act (4 of 1882), S. 106 

(Jan) 127 B 


—-—"Possession” -—- Meaning of — See 
Houses and Rents — U. P. Urban Build- 
ings (Regulation of Letting, Rent and Evic- 


tion) Act (1972), S. 17 (2) (Mar) 810 B 
——"Residence” — See Hindu stl Act 
(1955), S. 12 (Jan) 3 


—-—"“Rule of Law” — See Constitution of 
India, Art. 14 (Oct) 1325 D 
—— Search and seizure — See Constitution 


of India, Art. 162 (Jan) 33 A 
—— Word “Appointment” — -See Constitu- 
tion of India, Art. 222 (Feb) 149 Y 


——Word “Ruling Chief” — See C. P. and 
Berar Revocation of Land Revenue Ex- 
emptions Act (1948), S. 5 (3) (ii) 

(Aug) 1201 A 
——Word “sovereignty” — See C.. P. and 
Berar Revocation of Land Revenue Ex- 
emptions Act (1948), S. 5 (3) (ii) 


(Aug) 1201 A. 
— Word “Transfer” — See Constitution of 
India, Art, 222 (Feb) 149 Y 


OVERRULED, REVERSED AND DISSENTED FROM ETC, 


IN AIR 1982 SUPREME COURT 


Digs. : Dissente= from in; Over, 


SUPREME COURT 

AIR 1955 SC 468 — Not gvod law in view 
of AIR 1967 SC 103] and 1032, AIR 
1982 Delhi 332 A (Auz). 

AIR 1965 SC 414 — Not fallowed in view of 
AIR 1976 SC 2239. AIR 1982 Andh Pra 
227 A (Jun). . 

AIR 1867 SC 799 — Held obiter and not 
followed in view of ZIR 1961 SC 1655. 
AIR 1982 Mad 156 A (May). 

AIR 1972 SC 2526 — Nort followed in view 
“of AIR 1976 SC 2229, AIR 1982 Andh 
Pra 227 A (Jun). 

AIR 1973 SC 947 — Not fellowed. AIR 1982 
SC 1325 A (Oct). 


_AIR 1973 SC 2451 — Not followed in view 


D a 1980 SC 2051. ATR 1982 Pat 235 

ec). 

AIR 1975 SC 1146 — Not followed-in view 
of AIR 1954 SC 728 =nd AIR 1964 SC 
925. AIR 1982 SC 1325 E (Oct). 

Held no longer good 
law in view of the sth Constitution 
Amendment. AIR 19€2 SC 710 C (Mar). 

: ALLAHABAD 

(1966) Spl. A. 128 of 1557, D/- 18-1-1966 

(All) — Revers. AIR 1982 SC 1444A 


(Nov). 
(1966) Spl. A. 191 of 


1657, D/- 18-1-1966 
(All) — Revers. 


AIE 1982 SC 1444 A 


(Nov), 

AIR 1968 All 369 — No Irtnger good law in 
view of AIR 1974 SC 2009. AIR 1982 
SC 780 (Mar). |. 


: Overruled in; Revers. : Reversed in 


Allahabad (contd.,) 


(1972) I-T. No. 47 of 1971, D/- 29-9-1972 
(All) — Partly Revers. AIR 1982 SC 
760 A (Mar), — 


(1975) Criminal Appeal No. 1144 of 1971, 
D/- 15-4-1975 (All) — Partly Revers. 
AIR 1982 SC 1185 (Aug). 

(1978) C. M. Writ No. 6788 of 1978, D/- 9-8- 
1978 (All) —- Revers. AIR 1982 SC 1552 
(Dec). . 

(1879) Civil Revn. No. 900 of 1978, D/- 7-5- 
1979 (All) — Revers. , ATR 1982 SC 945 
(May). 

(1979) Civil Revision No. 1904. of 1978, -D/- 
6-8-1979 (All) — Revers. AIR 1982 SC 3, 

an 

(1979) Election Petition No. 2 of 1978, D/- | 
11-12-1979 (All) — Revers, AIR 1982, Sc 
1569 A, D, E (Dec). 


1980 (UP) RCC 599 — Revers. ‘AIR 1982 
SC 24 (Jan). 
1981 All Cri R 98 — Revers. AIR 1982 SC 


1238 A, B, C (Sep). 


(1981) €. M. App. No. 5909 (W) of 1981, D/- 
23-10-1981 (All) — Revers. AIR 1982 SC 
942 (May). 

(1981) C. W, No. 8918 of 1981, D/- 23-10-1981 
(All) — Revers. AIR 1982 SC 942 (May). 


1981 (UP) RCC 18: 1980 All LJ NOC 153 
— Partly Revers. AIR 1982 SC 780 


(Mar). 
1981 All LJ 795 (All) — Revers. AIR 1982 


SC 784 (3) (Mar). 


40 List of Cases Overruled Ete, in A. L R, 


Allahabad (eantd.) 

(1981) Writ Petn. No. 764 of 1981, D/- 20-5- 
1981 (All) — Revers. AIR 1982 SG 
1234 (Sep). 

(1981) Writ Petn. No, 7869 of 1981 (All) ~~ 
~a Revers, AIR 1982 SC 831 (Apr). 


ANDHRA PRADESH 
(1967) Second Appeal No, 826 (Andh Pra) — 
- Revers. AIR 1982 SC 678 (Mar). 

(1967) Second Appeal No, 719 (Andh Pra} — 
Revers. AIR 1982 SC 679 (Mar). 

(1970) 1 Andh LT 88 — Over, AFR 1982 SC 

. 1081 B (Jun). 

AIR 1971 Andh Pra 382 — Over. ATR 1982 

SC 1081 B (Jun), 

(1976) 2 APLJ (HC) 254 — Revers. AIR 1982 
SC 913 (Apr). 

(1977) Writ Petns. Nos. -905 and 7986 and 922 
‘of 1975, D/- 30-6-1977 (Andh Pra) — 
Revers, AIR 1982 SC 1081 B (Jun). i 

AIR 1978 Andh Pra 289 — Over. AIR 1982 
„SC 1302 A (Oct). 


BOMBAY 
AIR 1970) Bom 144 — Over, AIR 1982 sc 
- 865 C. (Apr). 
(1975) Criminal Appeal No; 1639: of 1972, D/- 
` 1-9-1975 (Bomy — Revers, AIR 1982 82 SC 
- 839 A, C (Apr), 
(1976) C. A. No. 1741 of 1976, D/- 18-11-1976 
Bom) — Revers. AIR- 1982 se 127 A, 
'B (Jan). 
(1979) 2 Serv LR 583 (Bom) — Revers. AYR 
1982 SC 101 (Jan). 


(1981) App. No. 102 of 1981, D/- 16-10-1981 | 


(Bom) Revers. AIR. 1982 SC 1276 A (Sep). 


CALCUTTA 
AIR 1943 Cal 484 — Over. AIR 1982 SC 
1302 A (Oct), ‘ 
ATR 1966 Cal 315 =- Over, AIR 1982 SC., 


1302 A (Oct). 
1976 Lab IC 1398 (Pt. B) (cal) — Revers. 
AIR 1982 SC 1062 (Jun). 
(1981) 85 Cal WN 532 — Revers. AIR 1982 
SC 983 (May). 
DELHI 


AIR 1976 Delhi 256 — Revers. ‘AIR 1982 SC 
777 (Mar): 

AIR 1980 Delhi 145 — Revers. AIR 1982 SC 
4091 (Jun). 

(1980) ? Ren ir 90 (Delhi) | — Over. AIR 
1982 SC 7 oan 


(1982) 20 Delhi LT 420 — Revers. AIR 1982 
SC 1518 C (Dee). 


AIR 1982 Delhi 71 — Revers. AIR 1982 SC 
1397 (Nov}. 
AIR 1982 Delhi 405 — Over. AIR 1982 SC 

1518 B (Dee). 


1982 Cri LJ 817 (Delhi) — Revers. AIR 1982 
SC 1181 (Jul). 
GAUHATI 


1982 Cri LJ NOC 127 (Gau) — Revers. ATR ; 


1982 SC 1595 B C (Dec). 
GOA 


AIR 1970 Goa 11 — Revers, AIR 1982 ‘Sc 
1268 C (Sep). 
GUJARAT 


(1980) 21 Guj LR 7 — Over. AIR 1982 SC 
1439 (Nov). 

(1980) Spl. Criminal Appin. -No. 185 of 1979, 
D/- 1980 (Guj) — Revers. AIR 1982 
SC 683-A (Mar). 


1979 Lab IC 1399 


(1979) 1 Serv LR 258 (Mad) — Revers. ' 


1982 Supreme Court (concluded) 
JAMMU & KASHMIR 


AIR 1865 J & K 15 (FB) -— Over. AIR 1982 


SC 1107 B (Jun). 


KARNATAKA 
ATR 1976 Kant 187 — Revers. AIR 1982 SC 
836 (Apr). , 
KERALA 
(1978) M.F.A. No. 145 of 1976, D/- 13- 11-1978 
(Ker) -—— Revers. AIR 1982 SC 1497 
(Nov). ; ae 
(Ker) (FB) — Revers. 
AIR. 1982 SC 854 A (Apr). 
MADHYA PRADESH 
(1964) First Appeal No. 14 of 1959, D/- 5-3- 


1964 (Madh Pra) — Revers. AIR 1982 
. SC 989 B (May). 
1974 MPLJ (Notes) 102 —, Over.: AIR 1982 


SC 800 A (Mar). 

(1974) Mise. Criminal Case No. 786 of 1974, 
D/- 16-10-1974. (Madh Pra) —` Revers. 
AIR 1982 SC 800 A (Mar). 


(1980) Mise. Writ Petn. No. 167 of 1980, D/- 
4-11-1980 (Madh Pra) -— Revers, AIR 
1982 SC 827 (Apr). 


1981 C. R. No. 696 of 1981, D/~ 20-11-1981 


(Madh Pra) — Revers, AIR 1982 SC 
1302 A (Oct). 
MADRAS 
AIR 1949 Mad 582 — Over. AIR 1982 SC 


1302 A (Oct). 
AIR 1970 Mad 323 — Over, AIR 1982 sc 
1302 A (Oct). 


AIR 1977 Mad 189 — Over. 
1302 A (Oct). 


AIR 1982 SC 


AIR 
‘1982 SC 793 (Mar). 


‘1880 Lab IC 372 (Mad) — Revers. AIR 1982 


SC 82 (Jan). 
` PATNA 


(1981) C. W., J.C. No. 3032 of (1980), D/- 29- 
7-1981 (Pat), 1982 BLJ 85 — Revers, AIR 
1982 SC 882 (Apr). 

(1982) Writ Jurn, Case No. 40 of 1982 (R), 
D/- 7-4-1982 (Pat) — Revers. AIR 1982 
BC 1539 A (Dec). 


PUNJAB 
e 2 Ts 371 nD — - Over.. AIR “1982 
149 D (Feb). 
Aen 1 Delhi LT 362 (Punj) — Over. AIR 
1982 SC 1511 D (Dee). 
(1978) 2 Rent LR 601 (Punj) — Revers. AIR 
1982 SC 1043 B (May). 


AIR 1980 Punj 278 — Revers. AIR 1982 SC. 


1106 (Jun), 

(1981) Habeas Corpus Petn. No. 33 of 
.1981 (Punj) — ‘Revers. AIR 1982 SC 
792 (Mar). 7 

(1881) Criminal Appeal No. 452-DB of 198! 
(Punj) — Revers. AIR 1982 SC 1466 A, 


-B ANO): 
RAJASTHAN 


(1969) Civil Writ Petn. No. 365 of 1962, D/- 
28-8-1969 (Raj) — Revers. AIR 1982 SC 
979 (May). 

1974 Raj LW 543: (1974) WLN 882 — 
Revers. AXR 1982 SC 933 (May). 

1976 Raj LW 240: 1977 Cri LJ NOC 143 — 
Revers. AIR 1982 SC 1057 A, B (Jun). 

1980 WLN (UC) 457 (Raj) — Revers. 
1982 SC 1493 (Nov). 
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(From : Allahabad)* 


S. MURTAZA FAZAL ALI, D. A. DESAI 
AND A, VARADARAJAN. JJ.** 


Criminal Appeal No. 323 of 1975, D/- 
4-3-1982. 


Ram Karan and others, Appellants v. 
State of Uttar Pradesh, Respondent, 


Penal Code (45 of 1860), Ss. 300 
Exception 4; 304 Part I, 302 and 34 — 
Sudden quarrel — No evidence of any 
intention to kill the two deceased on part 
of accused as occurrence iiself had taken 
place suddenly when entire episode 
started for particular purpose of parti- 
tioning land by Commissioners who had 
visited the village — Quarrel ensued 
suddenly at the spur of the moment — 
Injuries sustained on both sides —— No 
clear evidence to show that anyone took 
undue advantage or actec in a cruel or 
unusual manner — Held that Exception 4 
of S. 300 was attracted — Accused were 
guilty of committing otfenmce under 
S. 304 Part 1/34 and not ander S, 302 
read with S. 34. (Per majority — Vara- 
darajan J. contra) Criminal Appeal No. 
1144 of 1971, D/- 15-4-1975 (All), Partly 
Reversed, (Paras 6, 7, 8) 


FAZAL ALI, J, (Majority view):— 
This appeal by special leave is directed 
against a judgment dated 15-4-1975 of 
the Allahabad High Court by which the 
` Judges of the High Court while acauit- 
ting the accused, Anil Kumar and Satish 
Kumar, altered the conviction of Ram 
Karan, Sunil Kumar and Ved Prakash 
from one under Ss. 302 end 307 read 
with S. 149 I.P.C. to one under Ss, 302 
and 307 read with S. 34, L.P.C. and con- 
firmed the sentences of imprisonment 
for life imposed on these appellants, 


"Criminal Appeal No. 1144 of 1971, ` Df- 
15-4-1975 (All). 


F*In this case the Judges cf the Supreme 
Court differ in their views. The majo- 
rity view is taken by S. Murtaza Fazal 
Ali and D. A. Desai, JJ. and the mino- 
rity view by A. Varadarajan, J. 
The judgments are printed in the 
order in. which they are given in the 
certified copy.. Sat th gi 


—_— 
—x 


—_ 
— 
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2. The prosecution case has been 
detailed in the judgment of the High 
Court as also in the judgment of our 


learned Brother Varadarajan -J. and it is 
not necessary to repeat the same, So far 
as the question of occurrence is con- 
cerned that has been proved beyond 
reasonable doubt as pointed out by Bro- 
ther Varadarajan. J, as also. by the High 
Court. We also agree with the appre- 
ciation of the evidence by Brother Va- 
radarajan, J, and his conclusion that the 
two deceased died at the hands of the 
appellanis. 


3. The entire occurrence seems to 
have been the result of a chronic land 
dispute between the parties in which 
several commissions were issued and 
which ultimately proved futile. The 
prosecution has no doubt proved that 
the two persons were killed at the 


hands of the accused and that the occur- 
rence had taken place while the Com- 
missioners were present at the spot 
though they were not able to see the 
actual assault and were, therefore, not 
in a position to depose the detailed 
manner in which the assault had taken 
place. 


4. The only serious question on which 
we would like to sound a discordant note 
from our Brother Varadarajan, J. is as 
to the actual nature of the offence 
which had been committed by the appel- 
lants, Sunil Kumar and Ved Prakash. It 
would appear from the evidence of CW 1 
as also other eye-witnesses that the 
accused were also’ assaulted with knife 
and one of them, Chhotey Lal, died as a 
result of the injuries caused to him, The 
medical evidence as also the evidence 
of CW 1 clearly shows that there was 
exchange of hot words, followed by the 
assault on the appellants which, accord- 
ing to the prosecution. was a result of 
the exercise of self-defence by the pro- 
secution party, particularly Dinesh 
Chandra, 


‘3. In fact, the learned Sessions Judge 
and the High Court held that the accus- 
ed were the aggressors and, therefore, 
they had no right of private defence. In 
order to ascertain whether the accused 
had the right of private defence, the 
genesis of the incident has to be traced, 
Now, in this case the prosecution wit- 
nesses being partisan, the only impor 
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tant injured witness ` Dinesh Chandra, 
PW 11 being the son of the ‘deceased, it 
would be necessary to ascertain with 
` accuracy the genesis of the quarrel as 
revealed from the evidence of Court 
witnesses not shown to be partisan. 
CW 1. Prem Narain Mathur is the prac- 
tising advocate and was appointed as a 
Commissioner, He was accompanied by 
Mahesh Chandra, Vakil, CW 3, advocate 
appearing on behalf of the plaintiffs 
(accused Ram Karan) in ‘the suit in 
which Commission was issued and Shri 
Jafar Imam, CW 2, learned advocate 
appearing for the defendants in the 
same suit. C. W. 1 and C. Wi 3 were at 
the house of accused 1 Ram Karan. 
C. W, 1 says that several persons assem- 
bled at that time at the house of Ram 
Karan, He is a bit vague but he says 
that at that time after tea was served 
and he was about to leave that place he 
saw a person lying on the pavement of 
the road, This injured person was 
lying in front of the house of accused 1 
Ram Karan. This statement has not 
been questioned in  cross-examination 
nor adversely commented upon. It gives 
a clue to the genesis of the | occurrence. 
After measurements were' taken as 
directed by the Court, C. W. 1 and 
C. W. 3 came to the house of accused 1 
Ram Karan. Some persons collected 
there. According to C, W. 1 injured 
persons were seen lying in front of the 
house of accused 1 and that! was none 
else than the deceased, If amongst those 
who collected at the house were the two 
deceased and P. W, 11 Dinesh Chandra, 
another injured witness on the side of 
the prosecution, it is crystal clear that 
the prosecution witnesses and the two 
deceased Prakash Chandra and Umesh 
Chandra had come to the house of 
accused 1 Ram Karan, Now, if one of 


them was armed with a knife, they 
must have come with a view to either 
picking up quarrel or to guard them- 


selves. The occurrence took! place in 
front of the house of accused: 1. On the 
side of the prosecution Prakash Chandra 
and Umesh Chandra received fatal in- 
juries and Dinesh Chandra, was also 
injured. However, on the side of the 
accused Chhotelal, son of accused 1 Ram 
Karan suffered six injuries one of which 
proved fatal and he died. Accused Ram 
Karan himself was also injured. Injuries 
on both sides appear to have been 


caused with sharp cutting weapon like 


Ram Karan v, State of U. P. 
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knife, It is easy to infer the genesis of 
the dispute. 


6. Both the parties were completely 
exasperated with the litigation. Accused I 
Ram Karan had summoned Commission 
on five to six occasions and his attempt 
to end the litigation was thwarted by 
objections being taken on the side of 
Prakash Chandra deceased. Therefore, 
both sides were in an exasperated mood. 
Suddenly at the spur of the moment 
there ensued a quarrel, Prakash Chan- 
dra and Umesh Chandra on the side of 
the prosecution died and Chhotelal on 
the side of the accused died and each of 
them met a homicidal death. On the 
side of the prosecution Dinesh Chandra 
was injured, on the side of accused Ram 
Karan was injured. From this an ir: 
resistible inference ensues that Excep- 
tion 4 to Section 300, I. P. C. would be 
attracted. The exception provides that 
culpable homicide is not murder, if it 
is committed without premeditation in 
a sudden fight in the heat of passion 
upon a sudden quarrel and without the 
offenders having taken undue advantage 
or acted in a cruel or unusual manner, 
All the ingredients of Exception 4 ara 
satisfied, Prakash Chandra and his two 
sons and others came to protest to the 
house of accused 1 for the work of the 
Commissioner. Dinesh Chandra amongst 
them was armed with a knife. Maybe, 
he may be usually carrying the same for 
his safety. The incident occurred in 
front of the house of accused 1 upon a 
sudden quarrel by this confrontation 
with eyebrows having been raised be- 


cause of a persistent litigation, the oc- 
currence took place. There is no clear 
evidence to show that any one took 


undue advantage or acted in a cruel or 
unusual manner, 


7. Taking an overall view of the 
situation, we find no evidence of any 
intention to kill the two deceased on the 
part of the accused because the occur- 
rence itself had taken place suddenly: 
when, to begin with, the entire episode 
started for the particular purpose of 
partitioning the land by the Commis- 
sioners who had visited the village. In 
these circumstances we are satisfied that 
Exception 4 of Section 300, I.P.C. is 
attracted and the offence of murder 
would be reduced to culpable homicide 
in respect of accused Sunil Kumar and 
Ved Prakash and, therefore, they would 
be guilty of committing an offence under 
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{Section 304 (Part 1)/34 I. P. C. and they 


should be convicted accordingly. To this 
extent, therefore, we are unable to agree 
with Brother Varadarajan, J. that the 
conviction of the appellants Sunil Kumar 
and Ved Prakash under S. 302 read 
with S. 34 of the I.P.C. should be con- 
firmed. 


8. We, therefore, allow this appeal to 
the extent that the convictions of Sunil 
Kumar and Ved Prakask are altered 
from one under Sec. 302 -sad with Sec- 
tion 34 of the I. P. C. to that under Sec- 
tion 304 (Part 1)/34 I. P.C., and they are 
sentenced to rigorous imprisonment for 
seven years. Conviction and 
under Section 307/34, IPC are maintained 
and sentences awarded have already 
been directed to run conc rrently. 


VARADARAJAN, J. (Minority view):— 
9. This Criminal Appeal by special 
leave is directed against the judgment 
of a Division Bench of ihe Allahabad 
High Court in Criminal Appeal No. 1144 
of 1971, whereby the learned Judges, 
while acquitting two appellants Anil 
Kumar and Satish Kumar of the charges, 
altered the conviction of Ram Karan, 
Sunil Kumar and Ved Prakash, appel- 
lants in this Criminal Appeal, ` under 
Section 302 and S, 307, both read with 
S. 149 I. P.C., into one under Ss. 302 
and 307 both read with S. 341, P. C, 
and confirmed the sentemces of impri- 
sonment for life for each of the two 
counts of murder of Prekash Chandra 
and Umesh Chandra anc rigorous im- 
prisonment for four 
to murder Dinesh Chandra (P.W, 11) to 
run. concurrently and set aside the con- 
viction of the appellant Ram Karan 
under Section 147 and the other - two 
appellants under S. 148 Z.P.C. 


10. The first appellant Ram Karan is 
the father of other appellants Sunil 
Kumar and Ved Prakash and also of 
Anil Kumar and Satish Kumar, who have 
been acquitted by the High Court as 
well as of deceased Chhote Lal. The 
Learned Sessions Judge who tried the 
case convicted Ram Karan and all his 
four sons, Sunil Kumar, Anil Kumar, 
Ved Prakash and Satish Kumar under 
Section 302 read with S. 149 I. P.C. (twa 
counts) and S. 307 read with Section 149 
I. P.C. and sentenced th2m to undergo 
imprisonment for life- Gn each of the 
two counts under Section 302 read with 
Section 149. I, P, C, and to imprisonment 
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for four years under Section 307 read - 
with Sec, 149 I, P. C, He convicted Ram 
Karan under Section 147 and his afore- 
said four sons under Section 148 I. P.C, 
and sentenced Ram Karan to undergo 
rigorous imprisonment for one year and 
his sons to undergo rigorous imprison- 
ment for two years under Section 147 
and S. 148 I. P.C. respectively. 


11. The case of the prosecution was 
this:— The deceased Prakash Chandra 
was the father of the deceased Umesh 
Chandra and the injured witness Dinesh 
Chandra (P.W, 11) as well as of Gyan 
Chand (P:W. 1). Prakash Chandra and 
his sons were living in Seohara town, 
Bijnor district, The appellant Ram Karan 
and his five sons including the deceased 
Chhotey Lal were living in another 
house in the same town as the neigh- 
bours Prakash Chandra and his sons. 
Prakash Chandra and his sons built 4 
new house onavacantland which exist- 
ed between these two houses about 
three years prior to the occurrence in. 
this case which has taken place at about 


1.00 pm, on 6-9-1970. The appellant 
Ram Karan and five others filed Civil 


Suit No. 34 of 1967 in the court of the 
Munsif, Nagina against Prakash Chandra 
and his brother Gopi Chandra and one 
Krishna Devi, alleging that while con- 
strueting the new house Prakash Chandra 
had encroached upon ‘a portion of their 
land. In that suit, Ram Karan got 
Commissioners appointed by the Court 
on five or six occasions for taking mea- 
surements of the properties with the ob- 
ject of proving his case of encroachment 
by Prakash Chandra, But those Com- 
missioners’ reports were set aside on the 
objection raised by Prakash Chandra 
and the other defendants. The last Ad- 
vocate Commissioner Mr, Mathur (C.W. 
1) visited the spot on 6-9-1970, accom- 
panied by Mr. Zafar Hussain (C. W. 2) 
who appeared for Prakash Chandra and 
another and Mr. Mahesh Chand (C.W. 
3) who appeared for Ram Karan, After 
the completion of the survey -work at 
about 12.30 p.m. all the three lawyers 
were standing and talking in front’ of 
Ram Karan’s .baithak at about 1.00 p.m., 
Then Prakash Chandra and Umesh 
Chandra came there to talk with the 
Commissioner, Ram Karan, who was 
present there along with his five sons, 
did not like that interference of Prakash 
Chandra and Umesh Chandra with the 
Commissioner, He stated that he has 
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spent thousands of rupees for taking out 
the commissions and that the reports of 
the Commissioners were set aside on_the 
objection of Prakash Chandra: So saying, 
he instigated his sons to kill Prakash 
Chandra and his sons. Thereupon, 
Chhotey Lal and Ved Prakash attacked 
Prakash Chandra with knives while 
Sunil Kumar, Anil Kumar and Satish 
attacked Umesh Chandra with knives. 
On seeing Dinesh Chandra’ (P. W, 11) 
who rushed meanwhile from the eastern 
side to help his father and brother, Ram 
Karan instigated his sons to ;attack him 
and caught hold of him by ihis waist, 
and all his five sons. attacked him and 
inflicted injuries. Then P. W. 11 took 
out a knife from his pant ‘pocket and 
wielded it against Ram Karan and 
Chhotey lal in self-defence and they 
sustained injuries. P. W, 11 received 
injuries and fell down, Gyan Chandra 
(P. W. 1), who was seeing the occur- 
rence, ran to his house along with some 
others and bolted the door when Sunil 
Kumar, Anil Kumar and Satish chased 
him for attacking him. Abdul Wahid, 
P. W. 10, and others who were witnes- 
sing the occurrence raised an alarm, 
and Ram Karan and his sons' ran away. 


12, Gyan Chand, (P. W. 1) came out 
of his house sometime later 'and found 
his father Prakash Chandra and brother 
Umesh Chandra dead and Dinesh Chandra 
(P. W. 11) lying with injuries. He pre- 
pared the report, Ex. Ka. 3 and proceed- 
ed in a jeep with his brother Dinesh 
Chandra (P. W. 11), to Seohara Police 
Station situate about half a ‘mile away 
and handed over that report at 1.30 p.m. 
Dinesh Chandra (P. W. 11) was taken to 
Dhampur hospital after he was given 
first aid by a Doctor on the way. He 
was examined at the Dhampur_ hospital 
by Dr. Bagchi, P.W. 3 who :found on 
his person an abrasion and nine incised 
wounds of which injury No.i7 on the 
right side of the chest through which 
blood and air were coming out was se- 
rious and the rest were simple, 


13. The dead bodies of, Prakash 
Chandra and Umesh Chandra which 
were found lying in front of their house 
where blood also was found, 'were later 
sent for autopsy. Ram Karan and Chho- 
tey Lal went to the Government hos- 
- pital, Bijnor where they were examined 
by Dr. Sarin (P.W. 2) at 4.00 p.m, and 
4,15 p.m. respectively on 6-9-1970, P.W. 
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- 2 found one punctured wound and four — 


incised wounds on Chhotey Lal and 
three incised wounds on Ram Karan. 
The injuries on both of them were fresh 
and those on Ram Karan were simple 
while injury No. 1 on Chhotey Lal, 
namely, a punctured wound which was 
Tung-deep and anterior to the left nipple 
was grievous and the rest were simple, 
The injuries on both could, in the opin- 


ion of P. W, 2, have been caused by 
knife. P. W. 2 issued the wound certi- 
ficates Ex. Ea. 12 and Ka 13, Ram 


Karan’s report was lodged at the Police 
Station at 10.30 p.m. on 6-9-1970. Chho- 
tey Lal died in the District Hospital, 
Bijnor on 10-3-1970. 


14. Dr. Zuber conducted autopsy 
the bodies of Prakash Chandra and 
Umesh Chandra on 7-9-1970 and found 
nine ante-mortem injuries, of which six 
were incised wounds, on the body of 
Prakash Chandra and six ante-mortem 
incised wouncs on the body of Umesh 
Chandra and he opined that the death 
of both of them was due to shock and 
haemorrhage resulting from the incised 
injuries. Ex. Ka. 1 and Ka. 2 are the 
post-mortem certificates relating to 
Prakash Chandra and Umesh Chandra 
issued by Dr. Zuber who was examined 
as P. W. 1 in the Committing Magis- 


on 


trates Court (Ex, Ka. 37), Dr. Dua 
(C.W. 4) ccnducted autopsy on the 
body of Chheteylal on 11-9-1970 and 
found an abrasion and five incised 
wounds which were sufficient in the 
ordinary course of nature fo cause 
death. 

15. The prosecution’s case rests 


mainly on the evidence of Gyan Chand 
(P. W. 1), Akdul Wahid (P.W, 10) and 
Dinesh Chandra (P. W. 11). As stated 
earlier P. Ws. 1 and 11 are the sons of 
deceased Prakash Chandra and brothers 
of the other deceased Umesh Chandra. 
P. W. 11 had received injuries during 
the occurrence and P. W. 1 is the wit- 
ness who had lodged the First Informa- 
tion Report (Ex. Ka, 3) in the Seohara 
Police Station at the earliest opportunity 
at 1.30 pm. soon after the occurrence 
which had taken place at about 1.00 
p.m. These three witnesses were puf 
forward as eye-witnesses and they 
have deposed in support of the case of 
the prosecuticn. 


16. The accused put forward their 
version of the case. According te the 
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accused, after~fthe Commissioner (€.W.. 
1) finished his work and went to the 
house of the appellant Rem Karan, Pra- 
kash Chandra and his. sons Umesh 
Chandra and Dinesh Chardra (P. W. 11) 
came to the: baithak of Ram Karan and 
attacked Ram Karan and deceased Chho- 
tey Lal with knives and thereupon they 
grappled with those three persons and 
wrested the knives from them and at- 
tacked them in self-def=nce. The ac- 
cused examined D.W, 1 œ their behalf. 
The Court examined the Commissioner 
and the counsel of the parties in the 
civil suit as C. Ws 1 to 3 and the Doctor 
who conducted autopsy on the body of 
Chhotey Lal was C.W. 4, 


17, The evidence of C W. 1 is that 
after he completed taking measurements 
he wen; along with Ram Xaran’s counsel 
Mr. Mahesh Chandra (C.V. 3) to the bai- 
thak of Ram Karan’s house, that both of 
them came out of the house 8 or 10 mi- 
nutes later, that when he advanced from 
the door of the baithak h2 saw a person 
lying injured on the pavement of the 
road and another injured person stand- 
ing there, that a third person came and 
struck the injured person who was 
standing, and that-he and C.W., 3 left 
the place thereafter. Th= evidence of 
C. W, 3 is that he and C. W. 1 who had 
gone to the baithak of Ram Karan’s 
house after C. W, 1 had -aken the mea- 
Surements, came out of the baithak 5 
or 7 minutes later, and saw Chhotey Lal 
_ grappling with a young man, that in the 

course of grappling Chhotay Lal fell 
down bleeding, that Chhotey Lal manag- 
ed to get up and snatched the weapon 
of the assailant and struck him with 
it, that Prakash Chandra came for the 
rescue of. the young man and Chhotey 
Lal struck him with the same weapon 
and both the youngman and Prakash 
Chandra fell down after receiving in- 
juries from Chhotey Lal. and that on 
account of the incident ne went away 
along with C, W. 1. C. W. 3 has added. 
that soon after he’ went ard sat in the 
baithak of Ram Karan’s house, Zafar 
Hussain (C. W. 2) came and said some- 
thing to C. W. 1 from beyond the door 
of the baithak. The evidence of Zafar 
Hussain (C. W, 2) is that after measure- 
ments had been taken C Ws. 1 and 3 
went to the baithak of Ram  Karan’s 


house while he sat in the verandah of” 


the old haveli of Prakash Chandra, that 
he and Prakash Chandra’s son, who is 
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now no more, thereafter went near the 
Commissioner (C. W. 1) and he told 
C. W., 1 that he may hear what Prakash 
Chandra wanted to say, that after saying 
so he got back for meeting another per- 
son while Prakash Chandra and his son 
remained there, that after reaching the 
verandah of Prakash Chandra he went 
away with Mehboob Ali who was wait- 
ing for him to Mehboob Als house 
and that no quarrel took place when he 
was present there though when he was 
returning to the verandah of Prakash 
Chandra’s house he heard some hot 
words being exchanged near the baithak 
of Ram Karan’s house. 


18. The learned Sessions Judge has 
observed in his judgment that the evi- 
dence of C. Ws. 1 to 3 is contradictory, 
unnatural and not truthful. He found 
that P. W. l’s report (Ka. 3) was lodged 
in the Police Station at 1.30 p.m, soon 
after the occurrence had taken place at 
about 1.00 p.m. and that there has been 
no attempt at concoction in this case, 
He rejected the ‘contention that Abdul 
Wahid, (P. W, 10) had any reason to 
depose falsely against the appellant Ved 
Prakash and found his evidence te be 
reliable’ He observed that though 
Prakash Chandra had been working as 
an Engineer in a sugar mill at Seohara 
and P. W. 10 was employed in the en- 
gineering department, P, W. 10 was 
actually working under one Bachcha 
Lal and is an independent witness, P.W. 
1 has stated in his evidence that Prakash 
Chandra, Umesh Chandra and Ram 
Karan did not have any weapon at the 
time of the occurrence. The evidence 
of the injured witness P. W. 11 is that 
when he returned home from Moradabad 
at about 12.36 pm. on the day of oc= 
currence he saw his father Prakash 
Chandra and brother Umesh Chandra 
lying in pool of blood and that on see- 
ing him Ram Karan shouted that he 
also should be killed and . caught hold 
of him by his waist and that he was 
attacked with knives by the accused 
person including Ram Karan and he 
wielded in self-defence the knife which 
he had purchased on that day for his 
work, 


18..The learned Sessions Judge accept- 
ed the evidence of P, Ws. 1, 1@ and 11 
and commented upon Ram Karan and 
Chhotey Lal going to the hospital at 
Bijnor without arranging for a report be- 


1190 S.C, 


ing given at the Police Station at Seohara 
in time and held that the accused were 
the aggressors and that Dinesh Chandra 
(P. W. 11) caused injuries to Ram Karan 
and the deceased Chhotey Lal in the 
exercise of the right of private defence. 
Accordingly he found the accused guilty 
and convicted them and sentenced them 
as mentioned above, 


20. The High Court also sojeled the 
defence theory that Chhotey Lal was 
attacked by three persons armed with 
knife, chura and khukhri having regard 
to the fact that he had only. one lung 
deep punctured wound and the other 
four wounds were only skin deep and 
of very minor dimensions, ` 

21, The learned Judges of the High 
Court found that the name of Anil 
Kumar is not mentioned ini the Firs! 
Information Report (Ex. Ka.:3) but m- 
stead the name of one Virendra is men- 
tioned and that it appears from the evi- 
dence of P. W. 1 that Virendra is the 
name of Prakash Chandra’s brother. 
They found that in the statement of 
P. W, 11 recorded as dying declaration, 
Sushil Kumar is mentioned instead of 
Satish Kumar. In these circumstances 
the learned Judges found that there is 
reasonable doubt regarding the partici- 
pation of the accused Anil Kumar and 
Satish Kumar and they gave‘the benefit 
of that doubt to those two: appellants 
before them and acquitted them, In 
other respects, the learned Judges, ac- 
cepted the evidence of P, Ws. 1, 10 and 
11 regarding the occurrence and re- 
jected the defence version and held the 
appellants guilty under Section 302 read 
with Section 34 in respect of the murder 
of Prakash Chandra and Umesh Chandra 
. and under Section 307 read ‘with S. 34 

in respect of Dinesh Chandra, (P. W, 11) 
and convicted them accordingly and 
sentenced them to undergo imprisonment 
for life under Section 302 read with Sec- 
tion 34 I. P.C. and rigorous. imprison- 
ment for four years under S. 307 read 
with S, 34 I. P.C. 


22. We perused the records and the 
judgments of the learned Sessions Judge 
and of the learned Judges of the High 
Court and heard the arguments of Mr. 
R. L. Kohli, Senior Advocate who ap- 
peared for the appellants and of Mr. 
D. P, Uniyal, Senior Advocate who ap- 
peared for the respondent  ;-— State of 
U. P., We were taken through the evi- 
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ed Sessions Judge has observed in his 
judgment that the evidence of the three 
lawyers C. Ws. 1 to 3 is contradictory, 
unnatural and not truthful and that if 
they had given honest evidence it would 
have been easier for the Court to con- 
clude which side was the aggressor, This 
observation of the learned Sessions 
Judge appears to be too sweeping and 
not correct at least with reference ta 
C. W. 2 who has professed ignorance 
about the actual occurrence in the case 
and has stated that he left after asking 
C. W. 1 from outside the baithak of Ram 
Karan’s house to hear what Prakash 
Chandra who had gone with him and 
his deceased son wanted to tell him be- 
cause another person Mehboob Alj with 
whom he later went to his house was 
waiting for him in verandah of Prakash 
Chandra’s house. The evidence of C. W. 
2 that no quarrel took place when he 
was present there though when he was 
returning to the verandah of Prakash 
Chandra’s house he heard some hot 
words being exchanged near the baithak 
of Ram Karan’s house, is, in a way, 
corroborated by the evidence of P.W. 1. 
P. W. 1 has stated that when exchange 
of hot words started the Commissioner 
and Vakils of the parties moved from 
there to the road and that just when 
Ram Karan’s Vakil had gone a short 


. distance from Ram Karan’s house, Ram 


Karan and others stated that “they have 
got our thousands of rupees spent over 
litigation. We have become tired of 
getting commissions issued, kill them 
today so that the trouble may be ended 
forever. At that time all the five sons 
of Ram Karan, Chhotey Lal, Ved Pra- 
kash, Satish Kumar, Sunil Kumar and 
Anil Kumar were present, and when 
Ram Karan said so all five sons whipped 
out knives and.started assaulting......... d 
This portion of the evidence of P.W, 1 - 
is to the effect that the lawyers C. Ws, 
1 to 3 were not present at the time of 
the actual assault on the deceased Pra- 
kash Chandra and Umesh Chandra as 
well as on P. W. 11. Even P. W, 10 
has stated in his evidence that when he 
reached near dharmshala at about 12.45 
p.m. he heard the shouts of Ram Karan 
from his house situate at a distance of 
30 paces, that when he reached the end 
of the road he was in a position to see 
the house of Ram Karan, that on hear- 


ing the shouts he proceeded towards 


1982 


the place from where they came and 
stood near the wall and found three 
Vakils present and also Prakash 
Chandra and Umesh Chandra, that as 
soon as he reached the place, the Vakils 
left the place,-that Ram Karan then 
stated that he got the Commissioner ap- 
pointed 5 or 6 times and spent several 
thousands of rupees and he should be 
killed and that when Ram Karan said 
so his sons Chhotey Lal and Ved Prakash 
began to attack Prakash Chandra with 
knives, that Sunil Kumar and Ram 
Karan’s other sons began 
Umesh Chandra with knives, that during 
the marpit Prakash Chandra and Umesh 
Chandra fell down after receiving in- 
juries, that thereafter Dinesh Chandra, 
son of Prakash Chandra came from the 
eastern direction, and om seeing him 
Ram Karan shouted that he should also 
be done to death, and h2 caught hold 
of Dinesh Chandra by Ais waist, and 
that all-the four boys and deceased 
Chhotey Lal began to assault Dinesh 
Chandra with knives, anc Dinesh Chan- 
dra wielded his knife in self-defence and 
caused injuries to Ram Xaran and Ch- 
hotey Lal and thereafter fell down and 
became unconscious..........» This portion 
of the evidence of P. W. 10 also shows 
that C. Ws. 1 to 3 left -he place soon 
after exchange of hot words began be- 
tween the two sides, Therefore, I am of 
the opinion that there is reason to reject 
the evidence of C. W. 2 that no quarrel 
took place when .he was present near 
about the scene of occurrence. In the 
circumstances of the case, it is very pro- 
bable that before serious trouble started 
from the exchange of hot words, C. Ws. 
1 to 3, the Commissioner and the coun- 
sel for both the parties in the civil suit, 
left the place and were not present at 
the time of the actual occurrence ‘as stat- 
ed by P. Ws. 1 and 10. 


23, Mr. R. L. Kohli drew our atten- 
tion to some portions of the judgment 
of the learned Judges of the High Court 
and submitted that the observation of 
the learned Judges that from the side 
of the defence it was not suggested to 
any witness that Abdul Wahid (P.W. 10) 
was a different man and that he has 
been introduced because the real Abdul 
Wahid was not prepared to support the 
prosecution case iS c:neorrect. The 
learned counsel further submitted that 
observation of the learned Judges that 
the presence of Gyan Chand (P, W. 1) 
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at the time of the occurrence does not 
appear to have been challenged by the 


defence is also not correct. This cri- 
ticism of the learned counsel for the 
appellants appears to be well founded. 


for I find that a suggestion has been 
made to P. W, 10 in cross-examination 


and he has admitted that there is also 


another person named Wahid son of 
Abdul Rahman in his mohalla and that 
that person was an accused in a 
rioting case. And in the cross-examina- 
tion of P. W. 1 it has been clearly sug- 
gested that he was not present at- the 
spot and that he prepared the report Ex. 
Ka. 3 afterwards with some consultation, 
P. W. 1 has no doubt denied that sug- 
gestion and stated. that he was present 
at the spot and that he himself wrote 
the report Ex. Ka. 8 before he came out 
of the house by opening the door. The 
learned Judges have stated in their 
judgment that after Ram ` Karan stated 
that he has spent thousands of rupees on 
commissions and every time the re- 
port of the Commissioner was set aside 
on the objection of Prakash Chandra 
and he instigated his sons to kill Prakash 
Chandra and Umesh Chandra, all the 
five sons of Ram Karan started giving 
knife blows to Prakash Chandra and 
Umesh Chandra and both of them fell 
down, This portion of the judgment of 
the learned Judges is to the effect that 
all the five sons of Ram Karan includ- 
ing the deceased Chhotey Lal attacked © 
the deceased Prakash Chandra and 
Umesh Chandra whereas it is the case 
of the prosecution as brought out in the 
evidence of P. W. 1 that after Ram 
Karan instigated his sons to open the 
attack only Chhotey Lal. and Ved Pra- 
kash attacked Prakash Chandra with 
knives and only Sunil Kumar. Anil 
Kumar and Satish Kumar attacked 
Umesh Chandra with knives. It is 
unfortunate that these inaccuracies 


‘have crept into the judgment of the 


learned Judges of the High Court. But 
on an overall consideration of the en- 
tire material on record and the evidence 
in the case in the light of the arguments 
of the learned counsel for the parties. 
I am of the opinion that the apprecia- 
tion of the evidence of P. Ws. 1, 10 and 
11 by the learned Sessions Judge and 


the learned Judges of the High Court... 


in so far as the appellants Sunil cane = . 


and Ved Prakash are concerned ris. “cort” 
rect and that the evidence of ; iP: Ws, 1 
i ae 


Q? 
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and 10 proves beyond reasonable doubt 
that these two appellants Sunil Kumar 
and Ved Prakash attacked the deceased 
Prakash Chandra and Umesh Chandra 
with knives as a result of which both 


of them, who had no weapons died on. 


the spot, and the evidence ofi P. Ws, 10 
and 11 proves satisfactorily and beyond 
any reasonable doubt that these two ap- 
pellants attacked P. W. 11 with knives 
with such intention that if he had died 
as a result of the injuries sustained by 
him they would be guilty of ‘murder in 
furtherance of their common intention to 
murder. The dead bodies of Prakash 
Chandra and Umesh Chandra‘and blood 
were found in front of the house of both 
the deceased and P. W. 11. ‘Both the 
deceased had no weapons and they had 
been attacked before PW 11 arrived and 
weilded his knife against Ram Karan and 
Chhetey Lal. The main occurrence had 
taken place in front ofthe house of both 
the deceased and P. W. 11. Before the trial 
Court it was not submitted! that the 
attack by: the accused persons on both 
the deceased Prakash Chandra and 
Umesh Chandra and PW {1 was with- 
out any premeditation in a sudden fight 
in the heat of passion upon a sudden 
quarrel. Nor is it a case in ' which it 
could be said that the offenders had not 
taken undue advantage or had. not acted 
in a cruel or unusual manner,. No such 
argument was put forward even before 
the High Court to bring the main occur- 
rence under Section 304 (Part I) LP.C. 
Since I have found that the occurrence, 
has taken place in front of the house of 
the two deceased and P. W. 1 in this 
case and that the accused persons were 
the aggressors neither Exception 2 nor 
Exception 4 to Section 300 LP.C. would 
apply to the facts of this case and the 
offence cannot be brought under Sec- 
tion 304 (Part I) I.P.C. In these circum- 
stances, I agree with the learned Sessions 
Judge that the appellants Suni) Kumar 
and Ved Prakash were the aggressors 
and find that they have been. rightly 
convicted under Section 302 read with 
Section 34 I. P. C. for the offence of 
murder of those two persons and under 
Section 307 read with Section :34 J. P.C. 
with reference to P.W. 11, But I am of 
opinion, having regard to the age of 
appellant Ram Karan, who was about 
70 years old at the time of the occur- 
rence that there is a reasonable doubt 


as to whether he would have caught 


'. Kannan “v. State of Tamil Nadu 
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hold of the young man Dinesh Chandra 
(P. W. 11) by his waist and whether ha 
would have asked all his sons to attack 
and kill Prakash Chandra and his son, I 
therefore, give the benefit of this rea- 
sonable doubt to the appellant Ram 
Karan and set aside his conviction under 
Section 302 read with Section 34 (two 
counts) and under Section 307 read with 
Section 34 and acquit him and direct 
him to be set at liberty forthwith if ha 
is in custody ang his presence is not re- 
quired in connection with any other 
case. In other respects I dismiss the 
criminal appea] and confirm the convic- 
tion of Sunil Kumar and Ved Prakash 
and the sentences awarded to them. 


ORDER 


24. In accordance with the opinion of 
the majority, the appeal is allowed to 
the extent that convictions of the appel- 


‘lants, Sunil Kumar and Ved Prakash, 


are altered from one under Section 302/ 
34, IPC to that under Section 304 (Part 1) 
/34, IPC and they are sentenced to rigo- 
rous imprisonment for seven years. Con- 
viction and sentences under Section 307/ 
34, IPC are maintained and sentences 
awarded have already been directed to 
run concurrently, 


Order accordingly. 


AIR 1982 SUPREME COURT 1192 
(From: Madras) 


O. CHINNAPPA REDDY 
AND R. B. MISRA, JJ. 
Criminal Appeal No. 694 of 1979 and 
S. L. P. (Crl) No. 1839 of 1981, D/- 24-3- 
1982. 
Kannan and another, Appellants v 
State of Tamil Nadu, Respondent. 


Penai Code (45 of 1860), Ss. 302, 53 — 
Murder — Accused convicted on various 
counts of conspiracy, murder, robbery, 
abduction, etc. — Evidence showing that 
accused were mere instruments in the 
hands of and under domination of their 
fellow accused and arrived at very late 
stage on scene of occurrence — In view 


-of further fact.that seven years elapsed 


since imposition of death penalty, sen- 
tence of death reduced to sentence of life 
imprisonment, . (Para 1) 


~O., CHINNAPPA: REDDY, J.:— Criminal 
Appeal No. 694 of 1979 is by Kannan and. 
Special Leave Petition No. 1839 of 1981r 
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‘is by Lakshmanan, the 7th and 6th ac- 
cused respectively in a cese tried by the 
learned IV Additional Sessions Judge, 
Madras Division. They along with 5 others 
Were convicted by the l2arned Sessions 
Judge on various counts of conspiracy, 
murder, robbery, abduction etc. and sen- 
tenced to death. Having gone through the 
record, we find that the evidence fully 
justified the convictions. The only ques- 
tion which requires consideration is that 
of sentence. The murders were commit- 
ted for gain and pursuant to plans hatch- 
ed by some of the fellow accused. The 
one redeeming feature, 30 far as these 
two accused are concerned, is that, not- 
withstanding the fact tha: they were di- 
rectly responsible for the murder of one 
of the victims, they were not the mov- 
ing spirits of the band of criminals but 
were really ‘junior partners’, if one may 
use such an expression, in the perpetra- 
tion of the crimes. Their appearance on 
the scene was itself at a late stage and 
from the evidence it would appear that 
they were instruments ir the hands of 
and under the domination of their fellow 
accused. In addition, th2re is also the 
circumstance that more than seven years 
have elapsed since the imposition of the 
death penalty on them. Taking into ac- 
count, all the circumstences, we think 
that the sentence of imprisonment for 
life should be substitutec for the sent- 
ence of death in the case of the two ac- 
cused Kannan and Lakshmanan. Crimi- 
nal Appeal No. 694 of 197) filed by Kan- 
nan is allowed to this extent. Special 
Leave Petition No. 1839 o2 1981 is allow- 
ed and the appeal of Lakshmanan is also 
allowed to the extent indicated. 


Order accordingly. 


AIR 1982 SUPREME COURT 1193 
(From : Calcı tta) 
P..N. BHAGWATI AND 
M. S. VENKATARAMIAH, JJ. 
Civil Appeal No. 108 of 1982. D/- 11-1- 
1982. : 


Sourindra Mohan Hazra. Appellant v. 
State of West Bengal and others, Re- 
spondents. i 

Constitution of India, Art. 136 — Ap- 
peal by special leave — High Court al- 
lowing second appeal ex parte. — Piea 
of appellant who was principal respon- 
dent in second appeal before High Court 


B2Z/EZ/B871/82/VCD. 


Sourindra Mohan Hazra v, State of W. B. 


. lowing 
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that he was not served with notice of 
appeal — Weld sufficient cause for not 
appearing at hearing of second appeal — 
Special leave appeal allowed — Second 
appeal remanded to High Court for dis- 
posal according to law. Decision of Cal- 
cutta High Court, D/- 11-1-1979, Revers- 
ed. (Civil P. C. (1908), Ss. 100-101). 
(Paras 1, 2) 


BHAGWATI, J-:— This is an appeal 
by special leave against the judgment 
dated 11-1-79 passed by the Calcutta High 
Court allowing the Second Appeal pre- 
ferred by the Ist respondent against the 
judgment or the District judge, Burdwan 
confirming the decree passed by the 3rd 
Court of the Munsif at Burdwan in Title 
Suit No. 65 of 1968. When the second ap- 
peal reached hearing before the High! 
Court on 11-1-1979 the appellant who 
was the principal respondent in the 2nd 
appeal could not remain present, since 
according to him, he was not served with 
the notice of the appeal and the result 
was that the second appeal was allowed 
by the High Court ex parte against the 
appellant. We are of the view that the 
appellant had sufficient cause for not ap- 
pearing at the hearing of the second ap- 
peal and the present appeal must there- 
fore be allowed the ‘judgment and order 
passed by the Calcutta High Court al- 
the second appeal must be set 
aside and the second appeal must be re- 
mitted to the Calcutta High Court for 
disposal according to law. 


2. We accordingly allow this appeal, 
set aside the judgment and order passed 
by the Calcutta High Court and remand 
the second appeal to the Calcutta High) 
Court for disposal according to law. 
There will be no order as to costs of this 
appeal. i 


3. Since we have already allowed the 
appeal preferred against the judgment 
and order dated Jan. 11, 1979 passed by 
the Calcutta High Court allowing the 
second appeal of the first respondent ex 
parte against the appellant, Special 
Leave Petition No. 4378/80 does not sur- 
vive and hence there will be no order on 
that special leave petition. 


Appeal allowed. 
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AIR 1982 SUPREME COURT 1194 
(From : Punjab and Haryana) 


V. D. TULZAPURKAR, 
E. S. VENKATARAMIAH AND 
AMARENDRA NATH SEN, JJ. 


Civil Appeal No. 751 of 1975; Dt, 17-3- 
1981. 


State of Punjab and athens, ‘Appellants 
v. M/s. Mulakh Raj Nand Lali Respon- 
dent. 


Punjab General Sales Tax Act (46 of 
1948}, S. 5 (1-A) Proviso — ner 
tion, 


The phrase “registered deae from 
whom the goods were purchased” oceur~ 
ring at the end of the Proviso: cannot be 
construed so as to prevent assessee’s sales 
being regarded as subsequent sales simp- 
ly because his purchases were not from 
immediate registered dealer, but were 
from two unregistered dealers; who had 
purchased from the registered: dealer. 


The words mean a registered dealer 
“from whom the goods were (originally) 
purchased” or “from whom, the goods 
were purchased (at the first stage)”. 
Such construction is in consonance with 
the dominant intention of Legislature ta 
impose a levy on the sale at the first 
stage. ' (Para 3) 

TULZAPURKAR, J.:— After hearing 
counsel for the appellant we are satisfied 
that there is no substance in this appeal, 


2. The respondent assessee, a Register- 
ed dealer, deals in vegetable ghee — an 
item on which sales tax is leviable at.tha 
first stage of sale under notification dated 
March 30, 1966 as provided in:S. 5 (1-A) 
of the Punjab General Sales Tax Act, 
1948. Admittedly, the first stage of sala 
in respect of the goods in question was 
at the time when the manufacturer 
(Amritsar Sugar Mills Co. Ltd) sold the 
goods to two unregistered dealers (M/s. 
Rallia Ram Gurbax Rai, Taran Taran and 
M/s. Krishan Lal Brij Mohan,' Amritsar). 
These unregistered firms in their turn 
sold the same goods to the respondent 
assessee who in due course sold the 
goods to consumers and the question for 
determination is whether respondent- 
assessee is liable to pay sales tax on the 
sale of these goods to his consumers and 
the answer to the question depends on 
the proper interpretation of 9. 5 (1-A) 
and the proviso thereto of the Act. 

3, In our view, the interpretation put 
by the Division Bench of the High Court 
on S. 5 (1-A) and the proviso thereto 


HY/HY/D677/81/CWM 


State of Punjab v. M/s. Mulakh Raj Nand Lal 


A.I. R. 


seems to be quite correct, The dominant 
intention of S. 5 (1-A) is to impose the 
levy of a single point tax on the first 
Stage of the sale of the goods specified 
in the notification issued there- 
under. The charging provision is 
to be found in Section 5 (1-A) 
while the proviso merely provides that 
subsequent sales will be exempt provid- 
ed the dealer effecting such subsequent 
sales furnishes the documents (certificate) 
mentioned therein. It is not possible to 
accept the contention on behalf of the 
State Government that the respondent- 
assessee having purchased goods from two 
unregistered dealers is not entitled to 
have his sales to his consumers exempted 
from sales tax. Admittedly, the manu- 
facturer, himself a Registered dealer, 
when he sold the goods to the unregister- 
ed dealers had issued the necessary 
certiñcates and had undertaken the 
liability to pay sales tax on the sales ef- 
fected by him such sales being the 
sales at the first stage under cl. (b) of 
the Notification dated March 30, 1966. 
The respondent-assessee had produced 
the certificates to support his claim that 
he was not liable to pay any sales tax 
on the sales effected by him of the very 
goods to his consumers, the same being 
claimed as subsequent sales effected by 
him. In our view, the Division Bench of 
the High Court rightly held that the re- 
Spondent’s sales to his consumers being 
subsequent sales would not suffer any 
sales tax. It is difficult to accept the con= 
tention that the phrase “registered dealer 
from whom the goods were purchased” 
occurring af the end of the proviso 
should be construed so as to prevent as« 
sessee’s sales being regarded as subse~ 
quent sales simply because His purchases 
were not from immediate registered 
dealer but were from two unregistered 
dealers who had purchased from the 
registered dealer, The words in that 
phrase are not “registered dealer from 
whom he (the dealer effecting the subse~ 
quent sales) had purchased the goods”, 
The words as they are have been rightly 
construed by the Division Bench of the] 
High Court to mean a registered dealer}. 
“from whom the goods were (originally) 
purchased” or “from whom the goods 
were purchased (at the first stage)”. Such 
construction is in consonance with the 
dominant intention of Legislature to im- 
pose a levy on the sale at the first stage, 

4. Looking at the case from the angle 
of the Notification dated March 30, 1966 
also it is clear to us that under that 
Notification the intention was to 


eed 
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levy sales tax at the first stage 
of the sale of specified goods 
and the Notification has gone on 


to describe three situations in which 
what should be regarded as a sale at the 
first stage as required by the Explana- 
tion to S. 5 (1-A). Admittedly the instant 
case falls under the situation descrized 
in cl. (b) of the Notification which alone 
will be taxable and,- therefore, the sub- 
sequent sales effected by the respondent- 
assessee to his consumers would be cut- 
side the pale of taxing liability under the 
Act, 


5. The appeal is accordingly dismissed 
- with costs, 


Appeal dismissed. 





AIR 1982 SUPREME COURT 1195 
. (From: Andhra Pradesh) 


O. CHINNAPPA REDDY, A. P. SEN AND 
R. B. MISRA, JJ. 


Criminal Appeal No. 270 of 1982, D/- 
4-5-1982. : 


State of Andhra Pradesh and others, 
Petitioners v. G. M. Moray, Respondent. 


Criminal P, C. (2 of 1974), S. 4334 — 
Applicability and object —- Section is not 
. retrospective — G-O.MLS. 557 dt, 30-10-80 
issued by Andhra Pradesh Govt. — Not 
applicable to those governed by S. 432A. 


The object of S. 433A is that those gov- 
erned by it shall not be released wun_ess 
they have served a sentence of at least. 14 
years. imprisonment, S. 433A does not 
govern all life convicts. It does not arply 
to those convicted and sentenced to life 
imprisonment before its commencem=2nt. 
It does not apply to those convicted and 
sentenced to life imprisonment for of- 
fences not punishable with death, such as, 
Ss. 304, 307, 326, IP.C. etc. Those gov- 
erned by S. 433A are excepted from the 
benefit of G.O.M.S. No. 557, dt. 30-180 
‘Issued by the Government of Andhra Fra- 
‘desh for the obvious reason that they 
have to serve the statutory minimum 


period of 14 years in jail prescribed by - 


S. 433A. Others, i.e., those in respect of 
whom there is no such statutory compul- 
sion are entitled to the benefit of <he 
G.O. The reference to those governed by 
S. 433A in the G.O. is evidently to clarify 
the position that the G.O. will not apply 


FZ/F7Z/C423/82/DVT 


‘State of A. P. v. G. M. Moray 
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to those life convicts in respect of whom 
there is a statutory compulsion -to serve 
a minimum term of imprisonment of 14 
years and will apply to those in respect 
of whom there is no such statutory com- 
pulsion. AIR 1982 SC 1163 and AIR 1980 
SC 2147, Rel. on. (Paras 2, 3, 4) 
Referred : 


Cases Chronological Paras 


AIR 1982 SC 1163 I 


AIR 1980 SC 2147: (1981) 1 SCR 1196: 
1980 Cri LJ 1440 1, 2 


m` 


O. CHINNAPPA REDDY, J.:— We see 
no merit in the appeal and we accordingly 
reject it. Frank and fair as usual, Shri 
K. Parasaran, learned Solicitor General, 
invited us to consider whether the point 
of view which he was presenting to us 
would make any difference to the view 
expressed by the Court in Morey v. State 
of Andhra Pradesh, Criminal Appeal No. 
247 of 1981: (reported in AIR 1982 SC 
1163). What we now say is, therefore, a 
post~script to what the court has said in 
Morey v. State of Andhra Pradesh. The 
learned Solicitor General argued that 
G.O.M.S. No. 557 was earlier in point of 
time than the pronouncement of this 
court in Maru Ram v. Union of India, 
(1981) 1 SCR 1196: (ATR 1980 SC 2147) 
and that at that time, it was thought that 
Section 433A, Cr. P. C. was retrospective 
and applied equally to those convicted 
and sentenced before that provision came 
into force as to those convicted and sen- 
tenced thereafter. He also suggested that 
there was no need at all to except those 
who were governed by S. 433A, Cr. P. C. 
from the G.O., since the Government 
could not in any event remit the sen- 
tences of those governed by S. 433A, Cr. 
P. C. We are unable to agree with the 
Submissions of the learned Solicitor 
General. 


2. In Maru Ram v. Union of India, the 
court merely declared the law and did 
not make it. The law declared by the 
court must be considered to have always 
been so. The G.O. has necessarily to be 
construed in the light of construction 
placed upon S. 433A, Cr. P.C. by this 
court in Maru Ram v. Union of India, 


3% Now, what was the object of Sec- 
tion 433A, Cr. P. C.? It was that those 
governed by it shall not be released un- 
less they have served a sentence of at 
least 14 years imprisonment. S. 433A, Cr. 
P, C. does not govern all life convicts, It 
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does not apply totihose convicted and 
Sentenced to life imprisonment before its 
‘Commencement. It does not apply to 
‘those convicted and sentenced to life im- 
prisonment for offences not punishable 
with death, such as, Ss. 304, 307, 326, 
LP.C. ete. 


4. Those convicted and 
life imprisonment after the commence- 
dment of S. 433A, Cr. P. C. for 
for which the sentence of death 
have also been imposed alone l are gov- 
erned by 5. 433A, Cr. P. C. The effect of 
S. 433A, Cr. P. C. on those that are gov- 
erned by it is that they must undergo 
imprisonment for a minimum ' period of 
14 years. Those that are not governed by 
|S. 483A, Cr. P. C. are not bound to under- 
go imprisonment for a minimum period 
of 14 years, being eligible for such remis- 
sions as may be granted to them by the 
Government. Those governed by S. 433A, 
Cr. P. C. are excepted from the benefit 
jot G.O.M.S. No. 557 for the obvious rea- 
ison that they have to serve the statutory 
[minimum period of 14 years in jail pre- 
aa by S. 433A, Cr. P. C. Others, i.e, 
ithose in respect of whom there, is no such 
Istatutory compulsion are entitled to the 
benefit of the G.O. The reference to those 
lgoverned by S. 433A, Cr. P. CŒ. in the 
rik is evidently to clarify the position 
| 


offences 


that ihe G.O. will not apply to those life 
convicts in respect of whom ; there is a 
statutory compulsion to serve a minimum 
rm of imprisonment of 14 years and 
jwill apply to those in respect; of whom 
ithere is no such statutory compulsion. In 
- the result, the appeal is dismissed. 


Appeal: dismissed. 
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AIR 1982 SUPREME COURT 1196 
(From: Bombay) ° 


Y. V. CHANDRACHUD C. |J. AND 
E. S. VENKATARAMIAH, J. 


Special Leave Petn. No. 1369 of 1980, 
D/- 3-5-1982. 

State of Maharashtra, Petitioner v, 
G. A. Pitre and others, Respondents. 


t 

Constitution of India, Art. 136 — Prac- 
tice and procedure — Direction by Sup- 
reme Court to State Govt. to dispose of a 
question after hearing parties — Inability 
of Govt. to dispose of question despite 
numerous adjournments for a period over 
21 months — Such indefensible indiffer- 


——— es 
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t 


State of Maharashtra v. G. A. Pitre 


sentenced to ` 


could ` 


A.L R. 


ence of Govt. towards direction issued by 
Supreme Court highly deprecated. (Prac- 
tice and procedure). 

In the instant special leave petition, 
the Supreme Court, by an interim order 
had directed the State Government to 
dispose of a question after hearing the 
parties by a reasoned order. Despite spe~ 
cific directions given by the Supreme 
Court from time to time and despite num~« 
erous adjournments granted at the inst- 
ance of the State Government over. a 
period of 21 months, the Government did 
not dispose of the question. a 

The Supreme Court expressed its deep 
concern over the indefensible indiffer- 
ence shown by the State Government to 
a matter which was pending since long 
and considered this as a deplorable state 
of affairs. The Supreme Court observed, 
the fact that the State Government was 
unable to take any decision in the matter 
“in view of the Assembly Session”, was 
no reason or justificalion for the Govern- 
ment to neglect to discharge its impera- 
tive functions, and it was unbelievable 
that the entire administration of the State 
had come to a grinding halt on account of 
the fact that the Legislative Assembly 
was in session. (Para 7) 

Adverting to the question of pendency 
of arrears in various Courts and reasons 
for delay caused in disposing of Court 
cases, the Supreme Court further observ- 
ed that the instant special leave petition 
was a speaking example of how delays 
occur in administering justice. (Para 7) 

GCRDER:— This special leave petition 
is directed against the judgment dated 
June 23, 1979 of the Bombay Thigh Court 
in Special Civil Application No. 1444 of 
1977. 

2. As long back as on Aug. 25, 1980 a 
three-Judge Bench passed an interim 
order in this special leave petition 
directing the Government of Maharash- 
tra, the petitioner herein, to decide the 
question whether the order staying the 
cancellation of the licences or leases 
granted by it should be upheld or set 
aside. The Court observed in its order 
that the State Government may decide 
the aforesaid question notwithstanding 
any finding recorded by the High Court 
of Bombay in its judgment dated June 28, 
1979. The State Government was directed 
to dispose of the question after hearing 
the parties and by a reasoned order 
The special leave petition was adjourned 
for four weeks in order to enable the 
State Government to decide the question. 

3. The special leave petition came up 
‘before the Ccurt three months later, Le, 


1982 


on November 24, 1980. Since the Govern- 
ment of Maharashtra had not yet decided 
the question referred tc it, the matter 
was adjourned to .December 18, 1980. 


4. On December 18, 1980 the Court 
was informed when the special leave peti- 
tion came up for hearing that the Govern- 
ment of Maharashtra hed still not taken 
any steps in the matter. The Court ad- 
journed the matter on that date for six 
weeks with a specific observation that 
it should be understood clearly that no 
further adjournment will be granted in 
the matter. 


5. The special leave vetition came up 
for hearing on March 13, 1981 when we 
found to our surprise that no step what- 
soever was taken by the Government of 
Maharashtra for deciding the question 
. which, advisedly, was relegated to its de- 
cision. On that date, the special leave 
petition was adjourned for a further 
period of four weeks, since it was stated 
by the State Governmert’s counsel that 
the Minister-in-charge of the Department 
will be able to give his decision within 
that period. 


6. The special leave petition came up 
for hearing 74 months thereafter, ie. on 
October 29, 1981. Finding that the State 
Government had not yet recovered from 
its supine attitude, the Court adjourned 
the matter for yet another period of twa 
months in the hope and belief that it will 
come to a decision within that period. 


-%. Today is’ the 3rd of May 1982, 
which is 7 months after the date on which 
the special leave petition last appeared 
in the List and was adjourned for two 
months. Shri M. N. Shroff, Advocate-on- 
Record for the State of Maharashtra, has 
circulated a letter dated Lay 1, 1982 stat- 
ing that he has received a-telex message 
from the Government of Maharashtra to 
the effect that “in view of the Assembly 
Session, the Government was not able to 
take any decision” and -hat he was in- 
structed to request the Court to grant an 
adjournment. We consider this as a dep- 
lorable state of affairs. It is a matter of 
deep concern and regr2t that despite 
specific directions given >y this Court 
from time to time and despite numerous 
adjournments granted at the instance of 
the Government of Maharashtra over a 
period of 21 months, the Government hag 
not bothered to give any attention to this 
matter whatsoever. We dc not know whe- 
ther the parties have been heard by the 
State Government as direzted by us and, 
if so, why the decision is rot being divulge 
ed, We are unable to und=rstand that the 
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State Govt. is unable to take any decision; 
in the matter “in view of the Assembly! 
The fact that the Legislative 
Assembly is in session is no reason ofr. 
justification for the Executive to neglect 
to discharge its imperative functions. We 
do not believe that the entire administra-| 
fion of the State of Maharashtra has come 
to a grinding halt on account of the fact 
that the Legislative Assembly is in ses- 
sion. And we do believe, and would like 
to take this opportunity to give clear and! 
strong expression to our view, that the 
State Government has hit upon a totally 
untenable excuse in order to explain 
away its indefensible indifference to a 
matter which has been hanging fire for 
2] months. This Court received inquiries 
from time to time from the Secretariat 
of the Parliament in connection with 
questions put by members of the Parlia- 
ment regarding pendency of arrears in 
various Courts and the reasons for delay 
Caused in disposing of Court cases. The 
Special leave petition before us is a speak- 





.ing example of how delays occur in ad- 


ministering justice. We hope that, if and 
when any Hon'ble Member of the State 
Legislature puts a question as to law’s 
delays, the State Government, in fairness 
to this Court, will cite the career of this 
unfortunate special leave petition as a 
telling example, 


8. We should have dismissed the spe- 
cial leave petition filed by the State — of 
Maharashtra for reasons stemming from 
its total unconcern with a matter which 
it has itself brought to this Court, But, 
temper has no place in the scheme of 
justice and we cannot refuse to do justice 
to the parties by applying mechanically 
the frustrating adage that justice delayed 
is Justice denied. Experience has it that 
it is at least marginally more satisfactory 
to do justice even after a prolonged delay 
than to perpetrate injustice in quest of 
speed. 


§. This S.LP. and the companion 
S.L.P. shall be placed for disposal imme- 
diately after the summer vacation, on 
July 26, 1982. 


16. The Government of Maharashtra 
Shall pay the costs of the day’s hearing 
which we quantify at Rs. 1,000 (one thou- 
Sand). Out of this amount, Rs. 500 shall 
be paid to Supreme Court Legal Aid Com- 
mittee and Rs. 500 to respondent 5. 


Order accordingly. 


FR eng 


1198 S.C. 


AIR 1982 SUPREME COURT 1198 
(From: Bombay) | 
A. P, SEN, E. S. VENKATARAMIAH 
AND R. B. MISRA, JJ. 
Civil Appeal No. 3379 of 1981] D/- 4-5- 
1982, ee 
of Maharashtra, Appellant v. 


State | 
Narayan Shamrao Puranik and others, 
Respondents. i 


States Reorganisation Act (37: of 1956), 
Ss. 51 (3), 41 — Establishment |of Bench 
of Bombay High Court at Aurangabad — 
Notification dt. 27-8-1981 issued' by Chief 
Justice of Bombay High Court — Not 
illegal or unconstitutional — Decision dt. 
14-12-1981 of Bombay H. C., Reversed. 
(Constitution of India, Arts. 3, 4; General 
Ciauses Act (1897), S. 14). 


Notification No. P-6303/81 dated Aug. 
27, 1981 issued by the Chief Justice of 
the Bombay High Court in exercise of 
his powers under sub-sec, (3) of S. 51 of 
the States Reorganisation Act, 1956 with 
the prior approval of the Governor of 
Maharashtra, by which he | appointed 
Aurangabad as a place at which the 
Judges and Division Courts of the Bom- 
bay High Court shall also sit w.e.f. Aug- 
ust 27, 1981, does not suffer from any 
infirmity, legal or constitutional. l 

(Paras 2 to 5) 

It cannot be. said that the High Court 
of Bombay was not the High Court for 
the new State of Bombay within the 
meaning of sub-sec. (1) of S. 49 of the 
Act, The Bombay Reorganisation Act (II 
of 1960) provides, inter alia, by sub-sec- 
tion (1) of Sec. 28 that, as from the ap- 
pointed day, there shall be a separate 
High Court for the State of Gujarat. It 
is significant that the Bombay. Reorgani~ 
sation Act, 1960 contains no similar pro- 
vision with regard to the principal seat 
of the Bombay High Court. That being 
so, the continued existence of the princi- 
pal seat of the Bombay High , Court at 
Bombay is still governed by sub-sec. (1) 
of Sec. 51 of the Act. This conclusion is 
reinforced by the opening words of S. 41. 

_ (Para 2) 

It cannot be said that the Act, being 
transitory in nature, the exercise of the 
power by the President under; sub-s. (2) 
of S. 51 of the Act after a lapse of 26 
years or the appointment by the Chief 
Justice of the High Court of anew State 
for the sittings of the Judges and Divi- 
sion Courts of such High Court under 
sub-sec. (3) of S. 51 would be a complete 
nullity. These powers continue to exist 
ice ch a ce SE 
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by reason of Part V of the Act, unless 
Parliament by law otherwise directs, The 
Act is a permanent piece of legislation 
on the statute book. In view of provisions 
of S. 14 of the General Clauses Act (1897), 
the power under the Act may be exercis~ 
ed from time to time as occasion arises. 
(Para 3) 
The power to appoint the sittings of 
the Judges and Division Courts of the 
High Court for a new State at places 
other than the place of the principal 
seat, is in the unquestioned domain of the 
Chief Justice, the only condition being 
that he must act with the approval of 
the Governor. It is basically an internal 
matter pertaining to the High Court. The 
opinion of the Chief Justice in this mat- 
ter must therefore normally prevail be- 
cause it is for the mere convenient trans- 
action of judicial business. There is no 
territorial bifurzation of the Bombay 
High Court merely because the Chief 
Justice by the impugned order issued 
under sub-sec. (3) of S, 51 of the Act 
directed that the Judges and Division 
Courts shall also sit at Aurangabad. The 
Chief Justice acted with the best of inten- 
tions within the scope of his powers. De~ 
cision dt. 14-12-1981 of Bombay H. C, 
Reversed. (Para 4) 


ORDER:— Heving given the matter our 
anxious consideration, we are of the 
opinion that Notification No, P-6303/81 
dated Aug. 27, 1981 issued by the Chief 
Justice of the Bombay High Court in ex~ 
ercise of his pawers under sub-s. (3) of 
S. 51 of the States Reorganisation Act, 
1956 (Act No. XXXVII of 1956) (for short 
‘the Act’), with the prior approval of the 
Governor of Maharashtra, by which he 
appointed Aurangabad as a place at which 
the Judges anc Division Courts of the 
Bombay High Court shall also sit w.e.f 
August 27, 1981, does not. suffer from any 
infirmity, legal or constitutional, 


2. We are unable to agree with the 
view taken by the High Court that the 
High Court of Bombay was not the High 
Court for the new State of Bombay with- 
in the meaning of sub-s. (1) of S. 49 of 
the Act and that, therefore, the provi- 
sions of S. 51 thereof were non est. The 
Bombay High Court owes its principal 
seat at Bombay to the Presidential 
Order issued under sub-s, (1) of S. 51 of 
the Act, The expression “new State” oc- 
curring in sub-s. (1) of S. 49 of the Act 
is defined in S. 2 (i) to mean “a State 
formed under the provisions of Part IT”. 
The State of Bombay was a new State; 
formed under S. 8 of the Act, whichf 
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occurs in Part IL The Bombay Reorgani- 
sation Act, 1960 (Act No. XI of 1960), 
which brought about a bifurcation of the 
erstwhile State of Bombay into the State 
of Maharashtra and the newly formed 
State of Gujarat provides, inter alia, by 
sub-s, (1) of S. 28 that, as from the ap- 
pointed day, there shall be a separate 
High Court for the State of Gujarat and 
that the High Court of Bombay shall be- 
come the High Court for the State of 
Maharashtra. Sub-s. (2) of S. 28 of that 
Act provides that the principal seat of the 
Gujarat High Court shall be at such 
[place as the President may, by notified 
order, appoint.. It is sigrificant that the 
Bombay Reorganisation Act, 1960 con- 
Hains no similar provision with regard to 
ithe principal seat of the Bombay High 
‘Court. That being so; the continued ex- 
ristence of the principal seat of the Bom- 
‘bay High Court at Bomaay is still gov- 
‘erned by sub-s. (1) of S. 51 of the Act. 


„This conclusion of ours is reinforced by | 


the opening words of S. 41 which provides 
for the setting up of a permanent Bench 
of the Bombay High Court at Nagpur 
“without prejudice to the provisions of 
S. 51 of the States . Reorganisation Act, 
1956”. That shows that while enacting 
S. 41 for the constitution of a permanent 
Bench at Nagpur, Parliament accepted 
the continued existence of S. 51 of the 
Act in relation to the Bombay High 
Court, When there is continued existence 
of sub-s, (1) of S. 51 of the Act in rela- 
tion to the principal seat of the High 
Court for a new State, = fortiori, there 
is, to an equal degree, the continued ex- 
istence of the provisions. contained in 
sub-ss. (2) and (3) of S. £1 for the estab- 
lishment of a permanent Bench or 
Benches of the High Court of a new 
‘State by the President cr the appoint- 
ment by the Chief Justice of the sittings 
of the Judges and Division Courts of the 
High Court at any other place or places 
for that State, that is, af places other 
than the place where the principal seat 
of the High Court of a new State, is locat~ 
ed. This is also clear from the provisions 
of S. 69 of the Act whica in terms pro- 
vides that Part V which contains S. 51! 
shall have effect subject to any provision 
that may be made, on or after the ap- 
pointed day with respect to the High 
Court of a new State, by the Legislature 
or any other authority having power to 
make such provision. 


3. In our judgment, the High Court 
is in error in reaching the conclusion that 
the powers of the President to establish 
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a permanent Bench or Benches of the 
High Court of a new State at one or more 
places within the State, other than the 
principal seat of that High Court, under 
sub-s, (2) of S. 51 of the-Act or those of 
the Chief Justice of the High Court un- 
der sub-sec. (3) thereof to direct that 
the Judges and Division Courts of that 
High Court may also sit at such other 
place or places in that State, can no 
longer be exercised due to lapse of time. 
The provisions of sub-ss. (2) and (3) of 
©. 51 of the Act are supplemental or in- 
cidental to the provisions made by Par- 
liament under Arts, 3 and 4 of the Con- 
stitution. Art. 3 of the Constitution en- 
ables Parliament to make a law for the 
formation of a new State. The Act is a 
law under Art. 3 for reorganisation of 
States. Art. 4 of the Constitution pro- 
vides that the law referred to in Art. 3 
may contain “such supplementary, inci- 
dental and consequential provisions, as 
Parliament may deem necessary”. We 
find it impossible to agree with the High 
Court that the Act, being transitory in 
nature, the exercise of the power by. the 
President under sub-s. (2) of S. 51 of the 
Act after a lapse of 26 years or the ap- 
pointment by the Chief Justice 
High Court of a new State for the sittings 
of the Judges and Division Courts of such 


High Court under sub-s, (3) of S. 51 
would be a complete nullity. These 
powers continue to exist by reason of 


Part V of the Act, unless Parliament by 
law otherwise directs. The Act is a per- 
manent piece of legislation on the statute 
book. S. 14 of the General Clauses Act, 
1897 provides that, where, by any Cen- 
tral Act or Regulation, any power is con- 
ferred, then unless a different intention 
appears, that power may be exercised 
from time to time as occasion arises. 


4. The power of the President under 
sub-s. (2) of S. 51 of the Act, after con- 
sultation with the Governor of a new 
State and the Chief Justice of the High 
Court for that State pertains to the estab- 
lishment of a permanent Bench or Ben- 
ches of that High Court of a new State 
at one or more places within the State 
other than the place where the principal 
seat of the High Court is located and for 
any matters connected therewith. The 
President has to act on the advice of the 
Council of Ministers as ordained by Arti- 
cle 74 of the-Constitution. The establish- 
ment of a permanent Bench or Benches 
for the High Court of a new State by a 
Presidential Order issued under sub-s. (2) 
of S, 51 of the Act has-to be in. consulta- 
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tion with the Governor of that State and 
ithe Chief Justice. In contrast, the power 
to appoint the sittings of the Judges and 
!Division Courts of the High Court for a 
new State at places other thani the place 
of the principal seat, is in the unquestion- 
€d domain of the Chief Justice, the only 
condition being that he must: act with 
the approval of the Governor. It is basi- 
cally an internal matter pertaining to the 
High Court. The Chief Justice is the 
master of the roster. He has full power, 
authority and jurisdiction in the matter 
of allocation of business of the High 
Court which flows not only from the pro- 
vision contained in sub-s. (3) of S. 51 of 
the Act, but inheres in him in the very 
nature of things, The opinion of the Chief 
Justice to appoint the seat of the High 
Court of a new State at a place other 
than the principal seat under sub-s. (3) 
of S. 51 of the Act must therefore nor- 
mally prevail because it is fori the more 
convenient transaction of judicial busi- 
ness. There is no territorial bifurcation 
of the Bombay High Court merely be- 
cause the Chief Justice by the. impugned 
order issued under sub-s. (3) of S. 51 of 
the Act directed that the Judges and Di- 
vision Courts shall also sit at! Auranga~ 
bad. The Chief Justice acted ‘with the 
best of intentions within the scope of 
his powers. We see no substance in the 
High Court’s conclusion that the Notifi- 
cation issued by the Chief Justice is a 
colourable exercise of power, 

5. In that view, we allow the appeal 
preferred by the State of Maharashtra, 
set aside the judgment of the; Bombay 
High Court dated December 14, 1981 and 
direct that the sittings of the High Court 
of Judicature at Bombay may be held and 
continue to be held at Aurangabad, in 
accordance with the aforesaid Notification 
issued by the Chief Justice of the Bombay 
High Court, with full and normal powers 
to entertain and dispose of all matters 
arising out of the Marathwada region, 
that is to say, the area comprising the 
districts of Aurangabad, Bhir, Jalna, Nan- 
ded, Osmanabad and Parbani.: All cases 
pertaining to that region and pending as 
on this day at the main seat of the High 
Court, that is, at Bombay shall have to 
be dealt with and disposed of as the Chief 
Justice of the High Court -may direct, 
consistently with the terms of |the Notifi- 
cation dated ANENE 27, 1981 issued by 
him. 


6. The writ petition filed by the res- 
pondent No. 1 herein in the Bombay High 
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Court is dismissed, ‘There shall be no 


order as to cosis. 


7. Fuller reasons for this decision will 
follow later. 
Appeal allowed, 





AIR 1982 SUPREME COURT 1200 
(From: Jammu & Kashmir) 


O. CHINNAFPA REDDY, A. P. SEN 
AND BAHARUL ISLAM, JJ. 


Criminal Appeal No. 573 of 1976. 


Naba Parray and others, Appellants v, 
State of Jammu & Kashmir, Respondent. 


Ranbir P. C. (12 of 1989 Smvt.), S. 148 
-— Conviction under — Common object 
to form unlawful assembly — Absence 
of finding as te — Accused not examined 
under S. 342 —— In view of such infirmi- 
ties conviction set aside — Having regard 
to passage of time and simple nature of 


` injuries caused to complainant, Supreme 


Court declined to remand appeal or 
fresh disposal. Judgment of J. & K. 
High Court, Reversed. (J. & K. Criminal 
P. C. (1989 Smvt.), Ss. 423, 342). (Crimi- 
nai P. C. (2 of 1974), Ss. 386, 313). 
(Para 1) 
O. CHINNAPPA REDDY, J.:— We are 
unable to sustain the judgment of the 
High Court setting aside the order of 
acquittal passed by the trial Court. The 
evidence of the prosecution witnesses has 
not been discussed at all nor has the 
case against each of the individual accus- 
ed been considered. The conviction is 
under S. 148, I.P.C. There is not even a 
finding about the common object of the 
unlawful assembly. The learned Judges 
of the High Ccurt have themselves notic- 
ed that the accused had not been examin- 
ed under S. 342 of the Jammu & Kash- 
mir Criminal P. C. In the face of these 
infirmities it is impossible to uphold the 
judgment of the High Court. In the ordi-< 
nary course we should have remanded thea 
matter back ta the High Court for fresh 
disposal of the appeal, But having regard 


to the passage oi time and the fact that. 


the injuries caused to the complainant 
are of a simple nature, we do not think 
it is worthwhile doing so. The appellants 
are acquitted and their bail bonds are 
cancelled. 

Order accordingly. 


KY/KY/F240/81/VNP/MVJ 
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AIR 1982 SUPREME COURT 1201. 
(From : Madhya ?radesh)* 


D. A. DESAI, A. P. SEN AND 
BAHARUL ISLAM, JJ. 


Civil Appeal No. 256 cf 1971, D/- 
1982. 

Govindrao and others, Appellants v. 
State of Madhya Pradesh and others, 
Respondents. 


(A) C. P. & Berar Rardcation of Land 
Revenue Exemptions Act (37 of 1948), 
S. 5 (3) (ii) — Expressions ‘Ruling Chief’ 
and ‘Sovereignty’ — Jagirdars of Timarni, 
not Ruling Chief under Peshwas or 
Scindias — British Government: never re- 
cognised them as such — They were not 
entitled to pension unijer S. 5 (3) (ii). 
(Gi) Words and Phrases — Words ‘Ruling 
Chief? and ‘Sovereignty’ — (ii) Constitu- 
tion of India, Arts, 51, 253). 

Normally the expressien ‘Ruling Chief 
connotes “a person who is endowed with 
the content of sovereign:y and also has 
the attributes of a sovereign”. ‘“Sover- 
Cignty” means “supremacy in respect of 
power, dominion or rank; supreme ‘domi~ 
nion authority or rule” “Sovereignty” 
is the right to govern. Thus, sovereignty, 
according to its normal -egal connotation, 
is the supreme power which governs the 
body politic, or society which constitutes 
the State, and this power is independent 
of the particular form of government, 

whether monarchial, autocratic or demo- 
cratic. (Paras 8, 9) 

When the British Gcvernment never 
` recognised the -J agirdars of Timarni (in 
Hoshangabad District. in M. P.) as a Rul- 
ing Chief because they never attained 
the status of a feudatory or a tributary 
Ruling Chief under the sovereignty of 
the Peshwas or the Szindias, and like 
other Malgujars they merely became 
intermediaries for collection of Govern- 
ment land revenue, the Jagirdars of 
Timarni were not entitled to any money 
or pension under S, 5 3) (ii), not being 
“the descendants of a former Ruling 
Chief” in terms of that section, 

(Paras 27, 32, 37, 42,.48, 47) 

(B) Evidence Act (1 of 1872), S. 101 
=- Jagirdars of Timarni claiming to have 
acquired status of Rulirg Chief — Ces- 
Sion of territory by Scindias to British 
by treaty dt. 12-12-186@ — - Burden -to 
Prove that British Government recognis- 


*Misc, Petn. No. .61 of 1967, D/- 9-3-1970 
(Madh Pra). 
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ed existence of any sovereign rights with 
their ancestors is on Jagirdars. (Para 35) 


(C) Evidence Act (1 of 1872), S. 113 — 
Effect of cession — Inhabitant of terri- 
tory can enforce only such proprietary 
rights as the Sovereign recognised. (Con- 
stitution of India, Arts, 51, 253). 

After a sovereign State has acquired 
territory, either by conquest or by ces- 
sion under treaty or by the occupation 
of territory therefore unoccupied by the 
recognized Ruler or otherwise, an inha- 
bitant of a territory can enforce in the 
Municipal Courts only such proprietary 
rights: as the sovereign has conferred or 
recognized. Even if a -treaty of cession 
stipulates that certain inhabitants shall 
enjoy certain rights, that gives them no 
right which they can so enforce. The 
meaning of a general statement in a pro- 
clamation or a treaty that existing rights 
would be recognised is that the Govern- 
ment will recognize such rights as upon 
investigation it finds existed. The Gov- 
ernment does not thereby renounce , its 
right to recognise only such titles as it 
considers should be recognized nor confer 
upon the municipal courts any powers to 
adjudicate in the matter. (Para 33) 


Cases Referred : Chronological Paras 
AIR 1965.SC 1222 : (1965) 1 SCR 678 2, 3 
ATR 1959 Madh Pra 339 (FB) 2 
AIR 1944 Nag 201: ILR (1944) Nag 180 44 
AIR 1928 PC 10: 55 Ind App 45 45 
AIR 1924 PC 216: 51 Ind App 357 34, 46 
AIR 1915 PC 59: 42 Ind App 229 34 
(1911-12) 39. Ind App 31: ILR 39 Cal 

615 (PC) 45 
1899 AC 572 : 68 LJPC 144; 81 LT 281, 
- Cook V, Sprigg 34 


- Mr, V. M, Tarkunde, Sr. Advocate with 
Mr, A, G. Ratnaparkhi, Advocate, for 
Appéllants; Mr. Gopal Subramaniam, Mr. 
S. A. Shroff and Mr. D, P, Mohanty, Ad- 
vocates, for Respondents, 

A. P. SEN, J. :— This appeal by certi- 
ficate is directed against the judgment 
and order of the Madhya Pradesh High 
Court dated March 10, 1970, by which the 
High Court declined to interfere with an 
order of the State Government of 
Madhya Pradesh dated Sept. 9, 1966 dis- 
claim to the 
grant of money .or- pension under cl. (ii) 


of sub-sec, (3) of S..5 of the Central Pro- 


vinces and Berar. Revocation of Land 


Revenue Exemptions Act, 1948 (for short 
‘the Act’) on the ground. that they are not 


entitled to the .grant.of ‘such money or 
pension not being ‘the descendants of a 


former Ruling Chief in. terms thereof, ` 
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2. After the Central Provinces and 
Berar Revocation of Land Revenue Ex- 
emptions Act, 1948 was brought into force, 
the appellants who held estates in the 
districts. of Hoshangabad and Nimar on 
favourable terms as Jagirdars, Muafidars 
and Ubaridars enjoyed exemption from 
payment of land revenue amounting to an 
aggregate of Rs. 27,895.05 p. per annum, 
made applications to the Deputy Commis- 
sioners of Hoshangabad and Nimar claim- 
ing that the members of the ; Bhuskute 
family of Timarni to which they belong- 
ed were the descendants of a former Rul- 
ing Chief and therefore were entitled to 
a substantial grant of money or pension 


for their suitable maintenance in 
terms of clause (ii) of sub-sec. (3) 
of S. 5 of the Act. It was 


alleged that although their ancestors had 
acquired the rights of a Ruling Chief by 
virtue of the sanads granted by the 
Peshwas and recognized by the Scindias 
and were all along treated as such even 
by the British, they were wrongly record- 
ed as Jagirdars of Timarni in the record 
of rights which was no evidence of their 
real status. The applications were for- 
warded by the respective Deputy Com- 
missioners to the State Government of 
Madhya Pradesh. The State Government, 
by its order dated May 13, 1955, rejected 
their prayer holding that they were not 
entitled to the grant of such amount or 
pension not being the descendants of a 
former Ruling Chief within the meaning 
of cL. (i) of sub-s. (3) of 5. 5 of the Act. 
A Full Bench of the Madhya Pradesh 
High Court by its judgment dated April 
20. 1959, (reported im AIR 1959 Madh Pra 
339) declined to interfere on the ground 
that the proceedings under sub-s. (3) of 
& 5 of the Act could not be said to he 
judicial or quasi-judicial in nature as the 
use of the word “may” in sub-sec, (3) of 
S 5 of the Act made the grant of money 
or pension in the discretion of 'the State 
Government. Disagreeing with the High 
Court, this Court in Govindrao v. State 
of Madhya Pradesh (1965) 1 SCR 678: 
(AIR 1965 SC 1222) held that the word 
tmay” used in sub-sec. (3) of S. 5 must, 
in the context, be construed to have a 
compulsive force and therefore on the 
existence of the condition precedent, the 
grant of money or pension became obli- 
gatory on the Government notwithstand- 
ing that in sub-sec. (2) the Government 
had power to pass such orders as it 
thought fit. It observed that In passing 
orders on the applications made by the 
appellants the State Government had to 
act in a quasi-judicial] manner, The ap- 
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pellants therefore had to be given an op- 
portunity to state their case and were 
also entitled to know why their claim 
had been rejectec. 


3. In compliance with the directions 
issued by this Court in Govindrao’s case, 
supre, the State Government afforded the 
appéllants an opportunity of hearing 
on Aug. 6, 1966 to substantiate their 
claim for grant of money or pension un- 
der: cl. (it) of sub-sec, (3) of Sec 5 
of the Act on the ground that they were 
the descendan*s of a former Ruling 
Chief in terms of the section. The State 
Government in the impugned order 
specifically mentions that “the appellants 
mainly based their claim only on the 
sanad issued during the regime of 
Chhatrapati Shahu in 1777 A.D.’, that is, 
granted by the Peshwa Madhavrao by 
which their ancestor Ramchandra Bullal 
was granted the jagir of Timarni. On a 
construction of the document, the State 
Govt. held that the sanad did not con- 
fer on the grantee the powers of a Rul- 
ing Chief. It observed that the later 
grants by the Peshwas referred to the 
ancestors of the appellants as sur-mand~ 
loi and sur-kaniungo and not as a Ruling 
Chief and the grants were in the nature 
of inams being emoluments appurtenant 
to their office. It further held that even 
after the suzerainty had passed from the 
Peshwas to the Scindias, the grant of vil- 
lage Piplia and Bhaili to their ancestors 
by Daulatrao Scindia by the two sanads 
of 1802 and 1804 referred to them as sur- 
mandloij and sur-kanungo and not as a 
Ruling Chief, and they were conferred 
no rights except that of a mere inamdar. 
During the period of management of the 
tract by the British on behalf of the 
Scindias from the years 1844 to 1860, the - 
jagir was continued as a muafi in perpe- 
tuity at the desire of the Scindias. As re- 
gards the period after the transfer of 
suzerainty the British never recognized 
the ancestors cf che appellants to be a 
Ruling Chief. In coming to that conclu- 
sion, it relied upon the decision of the 
Governor-General in Council conveyed 
by the letter of the Secretary to 
the Chief Commissioner of Central Pro- 
vinces dated March 3, 1865. The State 
Government teking into consideration 
all these circumstances held that the an- 
cestors of the appellants were no more 
than the watandars of small territory 
under the Peshwes and later under the 
Seindias and with the transfer of sov- 
ereignty to the British they lost 
their administrative powers and retained 
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only their muaf. The State Government 
accordingiy held that the appellants were 
not the descendants of z former Rulng 
Chief and therefore were not entitied to 
the grant of any amount or pengon 
under cl. (ii) of sub-s. (3) of S. 5 of the 
Act. 


4. On a consideration of the material 
on record, the High Court came to ihe 
conclusion that there was no error apva~ 
rent on the record to warrant interfer- 
ence with the impugned order of the 
State Government. According to the 
High Court, cl. (ii) of su’>-sec. (8) of S. 5 
of the Act authorized the State Govern- 
ment to grant money or pension to those 
families alone whose ancestors had been 
granted remissions in lend revenue, not 
on account of any services rendered by 
them but in consideration of the fact 
that they were deprived of their sover- 
eign powers, It referred to the existence 
of a feudal system known as the jazir- 
dari system, prevalent in the erstwhile 
State of Gwalior, which was a legacy of 
the past, under which fhe land revenue 
of a territory was assigned to a chie= or 
a noble, known as the jagirdar, to sup- 
port troops, police and for specified ser- 
vices (V. P. Menon: The Story of the 
Integration of the Indian States. p. 224). 
It observed that the Legislature has kept 
the distinction in view while enacting 
cl. (ii) of sub-sec. (3) of S. 5 of the Act 
After referring to the material on re- 
cord, it came to the same conclusion as 
the State Government end held that the 
ancestors of the appellants never enjoyed 
the powers of a tributary or feudatory 
chief under the Peshwas or the Scirdias 
that they held status of sur-mandloi and 
sur-kanungo and were holding the lands 
muafi in perpetuity, bemg in the nature 
of service grant. The conferral of rights 
in them by the Peshwes in favour >Ë a 
loyal servant and instead of making a 
cash grant for the services rendered, 
they were permitted to collect their re- 
muneration from a part of the revenue 
and maintain themselves from the profits 
derived: from the lands appurtenant to 
their office. It would thus appear that 
both the High Court as well as the State 
Government were of the view that the 
appellants never enjoyed any status 
higher than that of a iagirdar, 


5. The whole object and purpose of the 
legislation, as reflected in the Preamble, 
is to revoke all. prevalent exemptions 
from liability to pay land revenue. The 
Legislature felt that there was no justi- 
fication for continuing the exemrtion 
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from liability to pay land revenue 
hitherto enjoyed causing loss to the pub- 
lic exchequer. Except grants for specific 
purposes, the exemptions were mostly in 
consideration of loyalty and help render- 
ed in the past and there was no reason 
why they should be allowed to be conti- 
nued at present and cause unavoidable 
loss to the Revenue. Where such exemp- 
tions were granted for services and it 
Was considered that the services should 
continue, or where it was considered 
necessary to continue in individual cases, 
certain granis made in the past, provi- 
Sion has been made to do so by the 
award of money grants and pensions. 
Sub-see. (1) of S. 3 provides : 


“3. (1) Every estate, mahal, village or 
Yand to whatever purpose applied and 
wherever situate, which was heretofore 
exempted from payment of the whole or 
part of land revenue by, special grant of, 
or contract with the Crown, or under the 
provision of any law or rule for the time 
being in force or in pursuance of any 
other instrument, shall, notwithstanding 
anything contained in any such grant, 
coniract, law, rule or instrument, be 
liable from the agricultural year 1948-49. 


(i) In the Central Provinces to the pay- 
ment of land revenue equal to the 
amount of Kamil-Jama as revised by the 
Central Provinces Revision of the Land 
Revenue of Estates Act, 1947, or by the 
Central Provinces Revision of the Land 
Revenue of Mahals Act, 1947, as the case 
may he;” 


6. The Legislature however thought it 
fit to mitigate the rigour in certain speci- 
fic cases by making a provision in sub- 
sec. (1) of S. 5 that any person adversely 
affected by the provisions of S. 3 may 
apply to the Deputy Commissioner of the 
district for the award of a grant of 
money or pension, and sub-sec. (2) there- 
of provides that the Deputy Commis- 
sioner shail forward the application to 
the State Government, which may pass 
such orders as it deems fit. Sub-sec. (3) 
of S. 5 of the Act provides : 


“5. (3) The State Government may 
make a grant of money or pension — 
_ @) for the maintenance or upkeep of 
any religious, charitable or public insti- 
tution or service of a like nature, or, 

(ii) for a suitable maintenance of any 
family of a descendant from a former 
Ruling Chief.” 

7. In sub-see. (4) of S. 5 of the Act, 
any amount sanctioned by way of grant 
of money or pension under this section 
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shall be a charge on the revenue of the 
State. 

8. The expression ‘Ruling Chief’ has 
not been defined in the Act and must 
therefore be understood as in common 
parlance. The meaning of the word 
“Ruler” as given in Shorter Oxford Eng- 
lish Dictionary, 3rd Edn., Vol. 2, p. 1867 
is: “one who. or that which, exercises 
Tule, especially of supreme or sovereign 
kind”. Normally the expression ‘Ruling 
Chief” connotes “a person who is endow- 
ed with the content of sovereignty and 
also has the attributes of a sovereign”. 
According to Black’s Legal Dictionary, 
5th edn., p. 1252 the legal conception of 
“sovereignty” is stated thus: 


“The supreme, absolute, and uncontrol- 
lable power by which any independent 
state is governed; supreme political auth- 
ority, paramount control of the constitu- 
tion and frame of government and its 
administration; the self-sufficient source 
of political power from which all speci- 
fic political powers are derived; the 
international independence of a State, 
combined with the right and power of 
regulating its internal affairs without 
foreign dictation; also a political society, 
or State, which is sovereign and indepen- 
dent.” 

9. “Sovereignty” means “supremacy 
in respect of power, dominion or rank; 
supreme dominion authority or rule”, 
“Sovereignty” is the right to govern. The 
term “sovereignty” as applied to States 
implies “supreme, absolute, uncontrol~ 
lable power by which any State is gov- 
erned, and which resides within itself, 
whether residing in a single individual or 
a number of individuals, or in the whole 
body of the people.” Thus, sovereignty, 
according to its normal legal connotation, 
is the supreme power which governs the 
‘body politic,.or society which constitutes 
the State and the power is independent 
of the particular form of government 
whether monarchial, . autocratic or de=- 
{mocratic. 


10. According to Laski in “A Grammar 
of Politics’, 1957 Reprint, Chap. TI, 
p 50— 

“The legal aspect of sovereignty is best 
examined by a statement of the form 
given to it by John Austin, In every legal 
analysis of the State, he argued, it is first 
of all necessary to discover in the given 
society that definite superior to which 
habitual obedience is rendered by the 
mass of men. That superior must not 
itself obey any higher authority. When 
we discover the authority which gives 
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commands habitually obeyed, itself not 
receiving them, we have the sovereign 
power in the State. In an independent 
political community that sovereign is de- 
terminate and absolute, Its will is illimit- 
able because, if it could not be constrain- 
ed to act, it would cease to be supreme, 
since it would then be subject to the 
constraining power. Its will is indivisible 
because, if power over certain functions 
or persons is absolutely and irrevocably 
entrusted to a given body, the sovereign 
then ceases to enjoy universal supremacy 
and therefore ceases by definition to be 
sovereign.” 

11. It is not necessary to enter 
the concept of sovereignty, one of the 
most controversial ideas in political 
Sclence and international law, which is 
closely related to the difficult concepts of 
State and Government, of independence 
and democracy, except to touch upon the 
juristic character of the Indian States to 
discern the necessary attributes of sover- 
eignty. The Indian States were neither 
independent nor sovereign but subject to 
the paramountcy of the British Crown. 
Sir William Lee Warner, the acknow- 
ledged authority on Indian States, in his 
work “The Native States of India, 1910” 
characterizes them as ‘“semi-sovereign”, 
There is no question that there was a 
paramount power in the British Crown, 
but perhaps it is better understood and 
not explained. The indivisibility of the 
sovereignty on which Austin insists, did 
not belong to the Indian system of sovy- 
ereign States, 

12. The degree of sovereignty exer- 
cised by the different rulers varied 
greatly as the areas under their dominion. 
The greater princes administered the 
internal affairs of their States with al- 
most complete independence, having. rey- 
enues and armies of their own, and the 
power of. life and death over their sub- 
jects, At the other end of the scale were 
petty chiefs with a jurisdiction hardly 
higher. than that of an ordinary mag- 
istrate and between these extremes lay 
much gradation. The authority of each 
ruler was determined by treaties or. en- 
gagements with the British Government 
or by practice that had grown up in the 
course of their relations with British 
India. The paramount power was with 
the British Crown and it had never 
parted with any of its prerogatives. As 
Sir Henry Maine said : 

“There may he found in India every 
shade and variety of sovereignty, but 
there is only one independent sovereign, 
the British Govérnment...... The mode or 
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degree in which sovereignty is distribut- 
ed between the British Government end 
any Native State is always a question of 
fact which has to be separately decided 
in each case, and to which no general 
rules apply.” 


13. After the constitution of the Cn- 
tral Provinces in 1861 A-D., fifteen of zhe 
Zarmindaris were considered to be of suff- 
cient importance to warrant their being 
constituted Feudatory States. They were: 
Nandgaon, Korea, Bastar Raigarh, Sar- 
guja, Khairagarh, Kanker, Jashpur, Ka- 
wardha, Sarangarh, Udaipur,  Sacxti, 
Chhuikadan, Makrai and Changbhakar. 
These fifteen Feudatory States are speci- 
fied in the First Schedule to the Govern- 
ment of India Act, 1935. Timarni was not 
so listed in the First Schedule as ift was 
a Jagir and not a Feudatory State, 


14. The cardinal question on which 
the decision of the appeal must turn is 
whether the appellants are the desc2n- 
dants of a former Ruling Chief within 
the meaning of cl. (ii) of sub-s. (3) of 
S. 5 of the Act and are therefore entitled 
to the grant of money or pension in 
terms of the section. That depends on 
whether the ancestors of the appellants 
had acquired the attributes of sovereign- 
ty in relation to the jagir of Timarni 
granted by the Peshwa Madhavrao_ to 
two of their ancestors Naroo Bullal and 
his brother: Ramchandra Bullaľs grand- 
son Madhav Rao in 1717 A.D. As herein- 
before adumbrated, the appellants resied 
their case before the Stzte Government 
on the sanad of the Peshwa in 1777 A.D. 
in respect of the jagir of Timarni, It does 
not appear from the impugned order of 
the State Government that there is any 
error of jurisdiction in refusing to grant 
money or pension to the appellants under 
cl. (ii) of sub-s. (3) of S. 5 of the Act or 
any incorrect determination of the basic 
facts on their part in reaching the con- 
clusion that the appellants’ ancestors 
never exercised sovereign powers of a 
Ruling Chief in relation to the jagir of 
Timarnj granted’ by thə Peshwas and 
later confirmed by the Szindias and con- 
tinued by the British at the request of 
the Scindias. l 

15. There can be no doubt that the 
ancestors of the appellants exercised con- 
siderable power and authority in che 
Narbada Valley at a certain period of 
time. The description of the family as 
extracted from the Hoskangabad Gazet- 
teer, 1908, at pp. 97-98, reads: 

“The most important Erahman  fanrily 
is that of the Bhuskute, who hold fhe 
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Timarni Estate as well ʻas considerable 
property in the Nimar District, and in 
Holkar territory. The family is about 
150 years old and originally came from 
the Ratnagiri district in the Bombay Pre- 
sidency. Its founders were the two bro- 
thers Ramchandra Ballal and Naro Ballal 
whose five generations ago took service 
under the Peshwas. The Brothers subju- 
gated the country west of the Ganjal 
which was then called the Handia Sarkar 
and forced the Makrai Raja to surrender 
half his territory. The sternness with 
which they repressed the wasting raids 
of the aboriginal tribes earned them the 
name of Bhuskute or ‘Chopper’ Kurhade 
or axeman is another name by which the 
family is sometimes known and the axes 
which are said to have been the instru- 
ments of execution, are still preserved at 
Khargone and truly worshipped at the 
Dasera Festival by the Bhuskute and 
their retainers, In reward for these ser- 
vices the brothers received in 1751 the 
hereditary office of sur-mandloi and sur- 
kanungo in the Sarkars of Bijagarh and 
Handia, with villages and tracts of land 
rent free percentages on the revenue and 
rights of taxation. The Bhuskute proved 
as successful in peace as they had been 
in war, keeping the country in order and 
settling the cultivators from Khandesh in 
the uninhabited parts. In 1777 the Peshwa 
Madhavrao gave them the Fort of Ti- 
marni as a permanent Jageer. Daulatrao 
Scindia subsequently added two neigh- 
bouring villages and two more were ac 
quired either by force or gift from the 
Raja of Makrai, the five villages forming 
a semi-independent Jageer. Until the 
thirty years settlement, the Killedar or 
the holder of the Fort at Timarni exer- 
cised jurisdiction in civil, criminal and 
revenue and other petty cases. These po- 
wers were withdrawn at settlement but 
the estate continues to be held in Jageer 
unti] the settlement of 1891-96 when the 
villages were registered as muafi or re 
venue free though the honorary “title of 
Jagirdar” was still allowed to be re- 
tained,” 


16. The history of the matter goes to 
the middle of the 18th Century. In 1742 
A.D., the Peshwa Balaji Bajirao invaded 
the ancient kingdom of Garha-Mandla 
and exacted the tribute of Chauth. or one- 
fourth of the revenue, amounting to 4 
lakhs of rupees. He took the fort and 
killed the Ruler of Garha-Mandla. From 
this time the Mandla kingdom lay at the 
mercy of the Marathas. The Peshwa 
marched up the valley on his way from 
Burhanpur to attack Mandla and sub- 
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dued Handia Paragana, Imperiai Gazet- 
teer of India, Vol. 13, 1908 : p. 181, The 
predatory Maratha troops plundered, 
burnt and leoted the entire Narbada 
valley. Col. Sir W. H. Sleeman remarks 
that : 


“By this dreadful invasion ` of the 
Peshwa with his host of followers, the 
whole country east of Jubbulpur was 
made waste and de-populate.” 


The Mughal power was effectively driven 
out and we hear no more of a Muham- 
madan Governor of Harda Handia but 
his place was taken by the two brothers, 
Naroo Bullal and Ramchandra Builial, 
who were left by the Peshwa'in: charge 
of the Handia Sarkar, which had been ren- 
dered desolate in consequence of the in- 
roads of marauders and dacoits and were 
abounding in dense thick jungles. -They 
were the Amils of the Peshwa and ` heid 
the Harda Handia tract on Amanat sys~ 
tem remitting to the headquarters the 
whole collection, minus expenditure. fi 
seems that they picked up a quarrel with 
the Ruler of Makrai and as ke was un- 
able to make any resistance they forced 
him to sign a treaty in 1750 A.D. piving 
up half his dominion (Sir Charles Elliot: 
Report on the Land Revenue System of 
the District of Hoshangabad, Central Pro- 
vinces: 1865. pp. 28, 29). They appeared 
to have done loyal and good services to 
the Peshwa by their administrative abi- 
lities in keeping the territory in geod 
order and in settling cultivators from 
Khandesh in the uninhabited: parts by 
clearing the jungles. 


17. In reward for their loyal services, 
the two brothers, Naroo Bullal'and Ram~ 
chandra Bullal, received in 1751 A.D., a 
sanad from the Peshwa Balaji Bajirao by 
which they were conferred the title of 
“Bhuskute” and were made sur-mandloi 
and sur-kanungo. They were created 
watandars with the reservation of sur- 
deshmukhi in respect of 22 mahals in 
Sarkar Handia rent-free in perpetuity 
with right to retain 4% of the revenue: 
2.5% on account of sur-mandloiship and 
1.5% on account of sur-kanungoship, ‘and 
rights of taxation ete. By a separate sa- 
nad of 1751 A.D. the Peshwa appointed 
them sur-mandloi and sur-kanungo ‘and 
created watandars in respect of 32 mahals 
in Sarkar Bijagarh, with the reservation, 
ef sur-deshmukhi, with the same percent- 
age of revenue and similar rights. They 
appeared to have done good service to 
the Peshwas not only in shearing Rulet 
of Makrai but in keeping the country in 
good order and in settling cultivators 
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from Khandesh in the uninhabited parts. 
Both these sanads show that the Peshwa 
made the grants in recognition of their 
joyal services, The documents contain a 
recital more or less to the effect that- 

“The two brothers presented them- 
selves at the court of the Peshwa and 
petitioned for grant of watans as a reward 
as they had by their military skill and 
courage amr] also by their administrahve 
abilities cleared these tracts which had 
been rendered desolate in consequence 
of inroads of marauders and dacoits and 
were abounding in dense thick jungles, 
and made them safe for habitation.” 


48. {t appeers that Naroo Bullal and 
Ramchandra Bullal remained the Amils 
or Governors of the Peshwa at Handia 
Til 1768 AD. ‘Sir Charles Elot: Report 
en the Land Revenue System of the Dis- 
trict of Hoshangabad, Central Provinces: 
1865, p- 38) and in the meanwhile they 
were granted by the Peshwa Balaji Baji- 
reo mams of villages Pokharni and Ma- 
sangan by two sanads in 1754 AD., and 
similar imams of villages Dhupkaran, 
Underkuch and Samarda by three sanads 
of 1759 A.D. from out of the 431 villages 
surrendered by the Ruler of Makrai. 


19. There was a twilight zone after 
1750 A-D. and very little is known about 
the Harda Handia tract. It will presently 
be seen that the sanad gf 1777 A.D. grant- 
ed by Peshwa Madhavrao and the sub- 
sequent sandads of 1798 and 1800 A.D. 
granted by Peshwa Bajirao II on which 
the eppellants strongly rely are of little 
or no assistance as by then the supre- 
macy of the Feshwa over the WNarbada 
valley was on the decline. 3 

20. ‘It appears that the Narbada Yal- 
ley had gone out of the control of the 
Peshwas by 1797 A. D. With the fluctuat- 
ing fortunes of the Peshwas the ancestors 
of the appellants were virtually denuded 
of all their powers.. The annihilation of 
the Maratha army at the hands of Ahmad 
Shah Durrani in the third battle of Pani- 
pat in 1761, followed by the premature 
death. of the Peshwa Balaji Bajirao in 
the same year seemed to foreshadow 
the immediate dissolution of the Maratha 
empire. There followed a sudden revolt 
against the Maratha domination every- 

where in Hindustan. The eclipse of | fhe 
Maratha power naturally cast its shadow 
on the Harda Handia tract; and the Ruler 
of Makrai thought to improve. the occa- 
Sion by driving out the  Amils of the 
Peshwa out of Handia, but he was him- 


seif repulsed and killed. by a force of. 
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21. In or about 1750 A.D. Raghuji 
Bhonsle of Nagpur overran the whole 
range of hills. from Gawilgarh to Maha- 
deo, and reduced the country east of 
Handia and south of the Narbada except 
the portion held by Bhopal. Hostilities 
between the Bhopal and Nagpur rulers 
commenced in 1795 and lasted with little 
intermission for twenty years. Hoshanga- 
bad was in that year taken by the Nag~ 
pur troops, but was retaken in 1802, by 
Wazir Muhammad, the celebrated min- 
ister of Bhopal. The Bhopal dominions 
north of the. Narbada were finally lost 
to the Merathas im 1808. During these 
wars the Pindaris, first summoned by 
Wazir Muhammad to his assistance, but 
afterwards deserting to his enemies, 
plundered the country impartially in all 
directions, Ft is estimated that not a sm- 
gle village escaped being burnt once or 
twice durimg the fifteen years for which 
their depredations lasted and the greater 
part of Sarkar Handia was entirely de- 
populated. The Pindiris were extirpated 
im 1827- and im the 1818 the portions of 
the district belonging to the Nagpur kmg- 
dom were ceded. under am agreement 
subsequently confirmed by the treaty of 
1826. In 1844 the Harda Hamdia tract was 
made over by the Scimdia In part pay- 
ment for the Gwalior Contingent, and im 
1860 it was permanently transferred and 
became British territory (impérial Gazet- 
teer of India, Vol. 13, 1908 pp. 181, 182). 

22. Aiter the ecxmshing defeat of the 
Maratha army by Ahmed Shah Durrani 
im the third battle of Pamipat in 1761 
A. D„ the Peshwas mewer crossed the 
Narbada Valley. There was an imtense 
struggle between Mahadji Seimdia and 
Jaswantrao Holkar to gain control over 
the Valley in Central India, these twe 
military leaders alternately held the pre- 
eminency. Mabadji Scindia utilised the 
fiction of his sovereignty created by the 
"Treaty of Salbai im 1781 A. D. to gain his 
supremacy. By 1792 A. D. he had estab- 
lished his ascendancy and his power im 
Northern India reached its meridian 
splendowr. 

23. During this turbulent period, the 
Harda Handia tract. passed through sev~ 
eral hands. There is not much history at- 
taching to it. (Gir Charles Eliot: Report 
on the Land Revenue System of the Dis- 
trict of Hoshanmgabad, p 38) Kk appears 
that between 1769 & 1782 A.D. Rudraji 
Khunderao was the Amil or Governor of 
the Harda Handia tract. Between 1782 
and 1739 A.D. he was succeeded in that 
office by Unna Sahib From 1790 to 1796 
A.D. Daulatrao Scindia made his servant 
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Jaswantrao Sewajee the Amil or Kama- 
visdar of the Harda Handia tract. It ap- 
pears that the Peshwas were successful 
ia imstalling the appellants’ ancestor 
Krishnarao Ramchandra as his Amil from 
1797 tg 1799 A.D., but there was a break 
in 1800 A.D, In 1800 AD., Balaji Chiman- 
jee was the Governor, Between 
18904 A D. and 1802 A. D. the 
Scindia’s servant Jaswantrao Sewa- 
jee again became his Governor 
{Sir Charles Elliot: Report on the Land 
Revenue System of the District of Ho- 
shangabad Central Provinces: 1865 
p. 38). The reason for the change is ap- 
parent. In 1801 A.D. Jaswantrao Holkar 
appears to have burnt and plundered 
Harda but in 1803 A.D. Daulatrao Scindia 
halted at Handia for the whole rainy sea- 
son. In the same year Le. in 1803 A.D. 
the territory was ceded by the Peshwa 
te the Scindia ang called by him as the 
Panch Mahal. 

24. Viewed in this historical perspec- 
tive, the appellants’ pretensions that their 
ancestors acquired the attributes of sove- 
reignty in relation to the Jagir of Ti- 
marni, can hardly þe accepted. It appears 
that the two of the ancestors of the ap- 
pellants Naroo Bullal and his brother 
Ramehandra Bultal’s grandson Madhav- 
rao presented themselves at the court of 
fhe Peshwa Madhavrao after having lost 
their position ang power as sur-mandloi 
and sur-kanungo in Sarkar Handia and 
the Peshwa by the sanad of 1777 A.D. 
created them the Jagirdar of Timarni 
With permission to keep their gadhi at 
‘Timarni, it recites that the Peshwas be- 
img pleased with their loyal services had 
granted to them watans in Handia Sar- 
kar and that they had renovated the 
Badhi 1e. fort at Fimarni which was lying 
in a dikapidated state, and it was felt that 
there should be a strong fortress for their 
use as a residence and therefore they 
given the inam of village Timeri toge- 
ther with the gadhi with sur-deshmukhi 
in perpetuity. As already stated, the ap- 
pellamis’ aneestor Krishnarao Ramchan- 
dra became the Amil or Governor of the 
Peshwa between 1797 and 1799 but he 
Was again replaced by Daulatrao Scindia’s 
servant Jaswantrae Sewajee from 180i 
to 4802. Thereafter, the Harda Handia 
passed under the control of the Scindias., 

25. Much stress is however laid on 
the two sanads of 1798 and 1800 A.D. issus 
ed by the Peshwa Bajirao II for the sub 
Wission that the ancestors of the appel- 
lants as Jagirdars of Timarni had acquir- 
ed the status of a feudatory chief in re- 
lation thereto. We are afraid the conten- 
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tion cannot be.accepted. By 1797 A.D. 
the Scindias had made an inroad into the 
Harda Handia tract and evidently the 
appellants’ ancestors found it difficult to 
administer the territory. The sanad of 
1798 A.D. issued by the Peshwa Bajirao 
IJ permitted them to maintain Shibandi 
irregular soldiery, and sipahis equipped 
With Chapdas (breast plates) armed with 
weapons for making recovery of taxes 
and cesses, but the grant was with the 
condition that in both the mahals the 
irregular soldiery in any case should not 
exceed 100 in number without permis- 
sion. This only showed the grant of per- 
mission to keep a chowkidari force for 
collection of revenue. The subsequent 
sanad of 1800 A.D. contains a recital that 
fhe ancestors of the appellants presented 
themselves at the court of the Peshwa 
Bajirao II and complained that the 
Scindia had deployed his own officers in 
Sarkar Handia and created several muafi- 
dars, inamdars and saranjamis who were 
creating obstructions to the enjoyment 
of their rights and on their protest they 
had been ordered to get a confirmatory 
letter from the Peshwa. 


26. After the sovereignty had passed 
to the Scindias, Daulatrao Scindia by the 
two sanads of 1802 & 1804 A.D. describ- 
ed the appellants’ ancestors as sur-mand- 
loj and sur-kanungo and granted them 
an inam of villages Piplia and Bhaili as 
Nankar by way of maintenance, in re- 
cognition of their loyal services, , 


27. The tenor of all these sanads 
clearly shows that the ancestors of the 
appellants were nothing more than the 
Jagirdars of Timarni comprising of Ti- 
marni and four other villages viz. Piplia, 
Bhaili, Samarda and Underkuch, and that 
they had never attained the status of a 
feudatory or a tributary Ruling Chief 
under the sovereignty of the Peshwas or 
the Scindias. 

28. After the power of the Scindias 
was completely destroyed by the British, 
Daulatrao Scindia signed the treaty of 
Sarje Anjengaon on Dec. 30, ‘1803 by 
which he was obliged to give up his pos- 
sessions between the Jamuna and the 
Ganges etc. i.e, including the Harda Han- 
dia tract, known as the Panch Mahals. 
and soon thereafter by the treaty of Bur- 
hanpur signed on Feb. 27, 1804 he agreed 
tomaintain a subsidiary force ‘of the Bri- 
tish to be paid for out of the revenues of 
the territory ceded by him. In 1844, the 
Harda Handia tract was made over by 
the Scindia’ in part -paymenit:for the Gwa- 


. Hor contingent: and~-in- 1860 it was perm. 
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manently transferred and became British 
territory, 


29. During the period of management 
of the territory by the British, the jagir 
of Timarni held by the ancestors of the 
appellants was continued at the request 
of the Scindia as would be clear from the 
following letter from Secretary to the 
Government of North-Western Provinces 
to thə Secretary to the Southern Board 
of Fevenue, North-Western Provinces 
dated July 24, 1860, which is in these 
terms: 

“I am directed to acknowledge the re- 
ceipt of your letter No. 564 , dated the 
4th instant, submitting copies of a cor- 
respondence, relative to the Temurnee 
Jageer, situated in the Pergunah of 
Harda in Hoshangabad and held by the 
Bhooskutta, Kishen Row Madho, with the 
Boards recommendation, that the Jageer 
may be continued rent free in perpetu- 
ity to the family of the present incum- 
bent, in compliance with a request to that 
effect made by the Gwalior Durbar, by 
whom it was originally granted, 


2. In reply I am desired to intimate 
that the Lieutenant Governor is of opin- 
ion that, in a matter of this kind this 
Government is to a certain extent bound 
to confirm to the wishes of Maharaja 
Scindia, the country in which the rent- 
free holding is situated being not assign- 
ed and not ceded to the British, 


3. AS Maharaja Scindia, had expressed 
a wish that the Jageer of Timurnee 
should be continued rent-free in perp 
fuity to the Bhooskutta and as perpetuas 
tion seems to b2 in accordance with the 
2nd of the revised rules for Harda Han- 
dia, dated 30th May 1834. His Honour 
has been pleased to confirm the exemp- 
tion of the Jageer in question from de- 
mand of revenue in perpetuity,” 

30. On Dec. 12, 1860, the Scindia ceded 
this territory tc the British Government 
by a treaty of which Art. 3 is as follows: 
“The Maharaja transfers to the British 
Government in full sovereignty the whole 
of His Highness possession in the Panch 
Mahals and to the south of the river 
Narbada also Pargana Kumghar on the 
Betwa river on the following conditions: 
(1) That for the lands transferred by His 
Highness, the British Government shall 
give in exchange lands of equal value 
calculated on both sides on the present 
gross Frevenue......... (3) That each Gov- 
ernment shall respect the conditions of 
existing leases until their expiry, and that 
in order. that “this may. be made clear to 
all concerned, each Government shall 
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give to its new subjects leases for the 
Same terms of years and on the same con- 
ditions as those which they at present 
enjoy. (4) That each Gavernment shall 
give to its new subjects sanads in perpe- 
tuity for the rent-free lands— the jagirs 
the perquisites and the hereditary claims 
(i.e. haks and watans) which they enjoy 
at present under the other Government.” 

31. After the cession of the territory 
by the Scindia in 1860, the Government 
set itself to inquire wha- were the estates 
transferred and what were the tenures 
of their new subjects. This was necessary, 
first of all, because as land of equal valu® 
elsewhere was to be ceded to the Scindia, 
it was necessary to note the exact value 
of what had been taken over, and also 
because undoubtedly fhe Government 
wished to give effect to the terms of the 
treaty above quoted and in particular to 
the fourth head of cl. & There was long 
and detailed inquiry by the Government 
as to the precise positicn of the Jagirdar 
of Timarni. The inquiry dragged on for 
some years, but after a full investigation 
the Secretary to the Chief Commissioner 
of the Central Provinces by his letter 
dated March 4, 1865 conveyed the deci- 
Sion of the Governor General-in-Council 
to the effect: 


“The Governor Genezal-in-Council has 
been pleased to rule on the Chief Com- 
missioner’s recommendetions that with 
the exception of the Chief, the Chief of 
Makrai, all the Zamindars are to be re- 
garded and treated as ordinary British 
subject. . 


So far as the Chief Commissioner is 
aware there is nothing in the past his- 
tory or present circumstances of any of 
the Pargunna Officials or Jamindars of 
Nemar which would in any way be en- 
titled to exercise their estates any de- 
gree of sovereign power.” 


32. It would thus appear that the Bri- 
tish Government never recogniseq the 
appellants’ ancestor Krishnarao Madho, 
who like all other Zamindars and Jagir- 
dars in the Central Provinces, were lay- 
ing claim to be recognised as a chieftain, 
to be a Ruling Chief. 

33. After a sovereign state has’ acquir- 
ed territory, either by conquest ‘or by 
cession under treaty or by the occupation 
of territory theretofore ' unoccupied by 
the recognised Ruler er’ otherwise, an 
inhabitant of a territory can enforce -in 
the Municipal Courts only such proprie- 
tary rights as the sovereign has- confer- 
red or recognized, Even if a treaty -of 
cession stipulates that- certain -inhabitants 
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shall enjoy certain rights, that gives them 
no right which they can so enforce. The 
meaning of a general statement in a pro- 
clamation or a treaty that existing rights 
would be recognised is that the Govern- 
ment will recognize such rights as upon 
investigation it finds existed. The Gov- 
ernment does not thereby renounce its 
Tight to recognize only such titles as it 
considers should be recognized nor con- 
fer upon the municipal courts any pow- 
ers to adjudicate in the matter. The prin- 
ciple is so well settled that it is not neces- 
sary to burden the judgment with many 
citations. 


34, In Vajesingji Joravarsingji v. Se- 
cretary of State for India in Council, 
(1923-24) 51 Ind App 357: (AIR 1924 PC 
216), Lord Dunedin in a somewhat simi- 
lar claim of a taluqdar of the Panch 
Mahals which was in the dominion of the 
Scindia ceded to the British Government 
by the treaty dated Dec. 12, 1860, nega- 
tived the claim of the taluqdar to pro- 
prietary rights observing: 

“When a territory is acquired by a so- 
vereign State for the first time that is an 
act of State. It matters not how the ac- 
quisition has been brought about. It may 
be by conquest, it may be by cession fol- 
lowing on treaty, it may be by occupa- 
tion of territory hitherto unoccupied by 
a recognized ruler. In all cases the result 
is the same. Any inhabitant of the terri- 
tory can make good in the municipal 
courts established by the new sovereign 
only such rights as that sovereign has, 
through his officers, recognized. Such 
rights as he had under the rule of pre- 
decessors avail him nothing. Nay more, 
even if in a treaty of cession it is stipu- 
lated that certain inhabitants should en- 


_ joy certain rights, that does not give a 


title to those inhabitants to enforce these 
stipulations in the municipal courts. The 
right to enforce remains only with the 
high contracting parties. This is mad@ 
quite clear by Lord Atkinson when, citing 
the Pongoland case of Cook v. Sprigg, 
(1899 AC 572) (in) (1915) 42 Ind App 229, 
238: (AIR 1915 PC 59 at p. 63) he says: 
“It was held that the annexation of terri- 
tory made an act of state and that any 
obligation assured under the treaty witb 
the ceding state either to the sovereign 
or the individuals is not one which muni- 
cipal courts are authorized to enforce.” 


325. The burden of proving that after 
cession of the territory by the Scindias 
to the British by the. treaty of Dec. 12, 
1860 the British. Government . acknow- 
ledged or recognized the existence of any 
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sovereign rights with the aneestors of 
the appellants was upon them and that 
burden they have failed to discharge 


36. The historical material on which 
reliance is placed is not of much legal 
Significance. In the Cenfral Provinces, the 
Zamindari or Jagirdari estates had no- 
thing to do with Revenue-farming. They 
were simply the estates of. chiefs or 
barons of the ald Gond kingdoms, When 
these kingdoms were conquered by the 
Marathas, the main portions became the 
Khalsa, or directly managed lands, af 
the conquerors. The old ‘baronial’ terri- 
tories being in the hills on the outskirts 
of the Maratha domain, were not pro- 
ductive of mueh revenue, they were 
therefore let. alone, the chiefs beimg made 
to pay a moderate tribute This position 
was maintained under the British G'ov- 
ernment. The estates were subjected to 
a general kind of Revenue Settlement, 
which varied in form fand im degree af 
detail} in different districts, andi accord- 
ing to the rank and eircumstamces of the 
chief or landlord (B. H. Baden Powell — 
A Short Account of the Land ` Revenue 
and its Administration in British India 
1907, at pp. 112-113}. 

37. The Setflement of 1863. by Sir 
Richard Temple, Chief Commissiomer of 
Central Provinces recognised the Mal- 
guzars as virtually landlords. The recog- 
nition of proprietary rights was’ absolute 
and unreserved. ft was not the creation 
lof a new right, but the reeognition, by 
the Government, of the state of things 
which had existed im practice. The prin- 












ment of 1863 was subsequently departed 
from and although the Malguzars were 
treated to be proprietors and they be- 
came mere intermediaries to whom the 
Government looked for collection of land 
revenue. ' 


38. The historical material pertaining 
to the period fram 1844 to 1860 A-D. 
when the Seindia had ceded the territory 
fo the British amd the period thereafter 
ie, the period from 1860; till the settle 
ment of the Hoshangabad District in. 1865 
is of no legal consequence. They are un- 
doubtedly historical documents of great 
importance but are nat sufficient ta form 
a basis fer the conclusion that the ances- 
tors of the appellants were the Ruling 
Chiefs of Timarni. First of these was the 
letter of Lt Col. Sir W. H. Sleeman, 
Agent to the Governor General, dated 
June 3, 1847 treating the Jagirdar of Ti- 
marni at par with the Chief of Makrai 
and by which he ordered that there 
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should not be any interference with the 
Fevenue management of the Makrai and 
‘Timarni estates and all questions relating 
to transfer of eases, suits for rents, 
eyeciments ete. should be left to the 
Chiefs as hithertofere. This was a letter 
written when the territory was placed 
under the Deputy Commissioner of Ho- 
shangabad subject to the centro! of Agent 
to the Governor-General. Next is a letter 
from the Deputy Commissioner, Ho- 
shangebad dated July 16, 1860 on a com- 
plaimt by the Kiledar of the Bhuskutes 
directing the Settlement Officer that he 
would cause the survey, and if any com- 
aiscontinued, “as we 
cannot im amy way interfere witb the 
Bhuskute Jagir”. We have already refer- 
red to the important letter dated July 24, 
1860 from the Secretary to the Govern- 
ment, North-Western Provinces to the 
Sceretary to the Southern Board of Re- 
venue, North-Western Provinces, which 
brings owt the real status of the ances- 
tors of the appellamts as a Jagirdar. 


39. In Sir Richard Temple’s “Report 
on the Zamindaris and other pefty Chief- 
tains im the Central Provinces” submit- 
ted by him to the Government of India 
in 1863, there is a letter by Hector Maca 
kenzie, Secretary to the Chief Commis- 
stoner of the Central Provinces addressed 
to the Government of India dated Oct. 
31, 1863. He traced the history of the an=- 
céstors of the appellants and then went 
on to say that they ruled over the ferri- 
tory. We think it necessary to extract 
the relevant portion thereof which runs 
as follows: 


“The title of Bhooscutta was given by 
the Peshwa to officers sent to clear junga 
Tes and cultivate waste lands, and one 
of these the founder of the family under 
notice was sent to Hurda where he 
brought much land under cultivation, 
and was high officer. 


. It appears that In Peshwa’s time the 
Bhoescutta ‘ruled? im Hurdah, and when 
Semdia obtained possession he gave 2 
grant. of five villages, Trmnurni, Bhat, 
Oondrakutch, Samurdha, amd Tupcurn to 
the family im perpetuity; ang until the 


, cession off Hurdah to the British Govern- 


ment, the Bhooscutta was under the su~ 
pervision of the Potitical Agent at Bhopal 
(Sehore) and quite independent. 


When Hurdah was ceded, Timurni was: 
placed under the Deputy Commissioner of 
Hoshangabad, subject to the Commis- 
sioner of these ferritories, and the late 
Commissioner and Agent to the Governor 
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General Sir W. Sleeman, ordered that the 
Bhooscutta should net be interfered with 
in any way except in heavy criminal 
cases and such is still tha practice.” 

His subsequent letter tc the Commis- 
sioner Saugar Division dated December 2, 
1863 reads: 


“I am directed by the officiating Chief 
Commissiener to inform you, that the 
Timurnee Estate being held in Zamin- 
daree tenure, ie. it is a petty chieftaincy 
the villages comprised mm it need not bE 
measured by the Settlement Officer, mor 
Should any cesses be levied. This Estate 
forms one of three Muckrai, Timurnee, 
Pitera, in your Divisions which are petty 
Chieftaincies and in respect of which the 
orders of the Governm=nt have been 
solicited in detail, when they are received 
they will be communiceted.” 

40. Then there is the letter from the 
Settlement Commissioner, Central Pra- 
vinces to the Settlement Officer, Ho- 
Shangabad dated August 4, 1865 directing 
him to take the necessery measures for 
completing the regular settlement of the 
Timarni jagir with all practical despatch. 
It was mentioned that although the jagir 
had been released ii perpetuity, the chief 
object of making the assessment was to 
fix the Jamas on which the percentage 
due on account of cesses and other taxes 
were io be fixed. This was followed by a 
letter from ithe officmting Settlement 
Officer te the appellants’ ancestor Kri- 
shnarao Madho dated August 19, [865 
informing him that there should be no 
apprehension about the settlement opera- 
tion in progress, that the object of the 
Government was only to ascertain the 
area and capacity of the villages. 


41. Sir Charles Elio:’s Settlement Re- 
port of the Hoshangabai District of 1865 
records that Naroo Buflal and Ramchan- 
dra Bullal were made sur-mandloi and 
sur-kanungo by the Peshwa of the whole 
22 paraganas of fhe Handia Sarkar ie. 
they were paragana officials He went on 
to observe that the apoellants’ ancestor 
Krishnarao Madho wes a “sémi-depen- 
dent” jagirdar of Timarni comprising of 
five villages, but as regards rest of his 
holdings a service muaidar (Sir Charles 
Efiiot: Report on the Land Revenue Sys- 
tem of the District of Hoshangabad, Cen- 
tral Provinces: 1865. p. 198). He states 
that all of these villages were given to 
the appellants’ ancestors rent-free in per- 
peluity to meet expenses incurred for 
the office of sur-mandiei and sur-kanungo 
which the Peshwa had bestowed on him. 

42. After a full investigation into 
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titie, the Governor General in Council 
came to a decision that all Zamindars in 
the Central Provinces, including the an- 
cesters of the appellants, had to be re- 
garded and treated as ordinary British 
subjects. 

42. It is abundantly clear from what 
has been set forth above that although 
the Government officials took great pains 
to determine what was the . position of 
the jagirdar of Timarni, the Government 
ultimately came to the conclusion that he 
held the status of an ordinary British 
subject and was not a Feudatory Chiei 
ex€rcising any sovereign powers. 

44. in Kunwarlal Singh v. Provincial 
Government, C. P. & Berar, ILR (1944) 
Nag 180 (181): (ATR 1944 Nag 201) 
Similar contentions were raised. In that 
case, the plaintiffs who were the Zamin- 
dars of Kamtha, Wadad and Deori Ki- 
shori known as Wainganga Zamindaris 
and that of Palasgarh governed by what 
was known as the Chanda Patent, chal- 
lenged the validity of the Central Pro- 
vinces and Berar Revision of the Land 
Revenue of Estates Act, 1939 which pro- 
vided for an increase in the levy of takeli 
as beyond the legislative competence of 
the then Provincial Legislature since ıt 
amounted to acguisition of land without 
payment of compensation. They claimed 
that they enjoyed sovereign or quasi- 
sovereign status and takol was in th? 
nature of a tribute. Both the contentions 
were rejected. It was held by Vivian 
Bose, J. that takoli was land revenue and 
that the Zamindars were nothing more 
than ordinary British subjecis and there- 
fore liable to pay land revenue like any 
other subject 

45. The Zamindars of Central Provin- 
ces like the appellants here had -twice 
carried the matter yight up to the Privy 
Council im assertion of their claim that 
they were Feudatory Chiefs, but the 
Judicial Commiitee classed them as ordi- 
nary British subjects. In Bir Bikram Deo 
v. Secretary of State for. India in Council, 
(1911-12) 39 Ind App 31, the Privy Coun- 
cil was dealing with the Zamindars in the 
Ratpur District of the. Central Provinces. 
Their status was the same as that of the 
Wainganga Zamindars and they were 
governed by what was known as the 
Chanda Patent, which gave them a status 
higher than that of other zamindars. in 
Martand Rao v. Maihar Rao, (1927-28) 55 
Ind App 45: (AIR 192g PC 10) the Judi- 
cial Committee was dealing with. Kampta 
zamindari in Wainganga, and- the claim 
was that the estate was in the nature of 
a Raj. In both the cases, the reliance was 
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placed on certain historical material in- 
cluding Sir Richard Temple’s “Report on 
the Zamindaris and other Petty Chief- 
tains in the Central Provinces” where he 
described Wainganga Zamindars govern- 
ed by the Chanda Patent, generally as 
“Dependent Chiefs”. The Judicial Com- 
mittee while rejecting the contention that 
the zamindars were petty Chieftains hav- 
ing attributes of sovereignty, observed : 


“It appears, moreover, from Sir Regi- 
nalq Craddock’s note, that after'a good 
deal of correspondence between Sir R 
Temple, as Chief Commissioner of the 
Central Provinces, and the Government 
of India, it was finally decided that only 
holders of certain estates should be re- 
cognized as feudatories and all others 
as ordinary subjects. Sanads were grant- 
ed to the former, expressly mentioning 
that the succession was in their rase to 
be a single heir. That provision was omit- 
ted in the case of sanads to most Zamin- 
dars of the second class, including the 
Amgaon zamindar, though with regard to 
some others like Chanda that provision 
was expressly attached.” 

While coming to that conclusion, the Ju- 
dicial Committee observed that- 

“There are passages here and ther®8 
both in Sir Richard Jenkins report and 

ir R. Temple’s report which speaks of 
all these zamindaris indiscriminately as 
chiefs or chieftains, but that............ they 
could possibly be classed category of 
sovereign or semi-sovereign chiefs whose 
possessions were necessarily impartible.” 


46. In Vajsingji Joravarsingji v. Se- 
cretary of State for India in Council (AIR 
1924 PC: 216) (supra), Lord Dunedin while 
dealing with the historical material had 
said :- 

“The view of the Officials of the Gov- 
ernment as to that would influence them 
to make up their minds as to what title 
should be given or recognized, but even 
then, as far as their Lordships are con- 
cerned, it is what they did after mvesti- 
gation, not what they thought at investi- 
pation, that is matter of moment.” 

47. In conclusion, it must be held that 
the appellants were not entitled to any 
money or pension under cl. (ii) of sub- 
sec. (3) of S. 5 of the Central Provinces 
and Berar Revocation of Land Revenue 
Exemptions Act, 1948, not being “the 
descendants of a former Ruling Chief 
in terms of that section. 

48. The result therefore is that ap- 
peal must fail and is dismissed with costs. 

Appeal dismissed, 





S. C. Udhawan v. Punjab University 


A.L B. 


AIR 1982 SUPREME COURT 1212 
(From: Punjab & Haryana) 
A. D. KOSHAL, V. BALAKRISHNA 
ERADI AND R. P. MISRA, JJ. 


con Appeal No. 1996 of 1970, D/- 8-9~ 


S. C. Udhawan, Appellant v, Punjab 
University, Respor.dent. 

_Constitution of India, Art. 136 — Spe- 
cial leave appeal against decision of Let- 
ters Patent Bench holding that Univer- 
sity had mght to withhold result of ap- 
pellant who was accused of having re- 
sorted to unfair, means during M.Sc, 
examinations — Appellant obtaining Mas- 
ter’s degree from another university and 
getting employment subsequent to filing 
of appeal — In circumstances, held, ap- 
peal had become infructuous — However, 
imputation of use of unfair means during 
examinations could not be considered as 
stigma for future appointments or pro- 
motions of appellant, (Paras 2, 3) 


KOSHAL, J.:— In the year 1964 the 
appellant took a Punjab University exam- 
ination in the third paper of the M. Sc. 
Geology Course, Part II. His result was 
not declared because. he was accused of 
having resorted to unfair means while 
answering the paper. He filed a petition 
under Art. 226 of the Constitution of 
India in the High Court of Punjab & 
Haryana challenging the right of the Uni~ 
versity to withhold the result but did not 
succeed, His Letters Patent Appeal also 
failed and the present appeal’ before us 
is by special leave against the judgment 
of the Letters Patent Bench. 

2. It is stated at the bar that the ap- 
pellant has since obtained the Master’s 
degree in Economics from the Kurukshe- 
tra University in the year 1968 when he 
was awarded a first division and topped 
the list of successful candidates. He is 
also now happily employed with the 
Delhi School of Economics as a Lecturer 
in Economics. In this situation, the ap- 
peal has really become infructuous and 
is dismissed on that account with ng 
order as to costs. i r 

3. We make it clear, however, that in 
the circumstances of the case imputation 
of the use of unfair means during the 
examination held in 1964 and mentione 
above would not be considered as a stigm 
for any future appointment or promotion 
which the appellant may seek. , 

Appeal dismissed, 
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1982 - Devi Das v. 


AIR 1982 SUPREME COURT 1213 
A. C. GUPTA AND 


V. D. TULZAPUF-KAR, JJ. 


Civil Appeal No. 759 of 1980 (Spl. 
Leave Petn, (Civil) No. 1473 of 1980), D/- 
29-3-1980. 


Devi Das, Appellant v. Mohan Lal, Re- 
spondent. 


Constitution of India, Art. 136 — Evic- 
tion petition by purchaser of building — 
—— Eviction order passed without giving 
definite finding — Plea of tenant that 
sale was sham transaction — Failure of 
lower Courts to record finding on this 
point — Eviction order is invalid — Ten- 
ant entitled to challeng2 transaction as 
sham — Case remitted. (Houses and Rants 
— Eviction). 


Where the order of eviction of the 
tenant in the eviction petition filed by 
the purchaser of the building was passed 
by passing the plea of the tenant that 
in fact there was no sale of the said 
building and the sale deed was a paper 
transaction, the order cf eviction would 
be invalid. The view that the tenant could 
not challenge the validity of the sale deed 
executed in favour of tr.e purchaser be- 
cause the tenant was not a party to it, 
would not be proper. Since the icwer 
courts failed to record the finding on this 
point the case was remitted to the -rial 
court to record finding on the question 
whether the sale of building to the >ur- 
chaser was a bona fide transaction. Peci- 
sion of High Court reversed, (Para 3) 


ORDER. :— Special leave to appeal 
granted, - 
2. This appeal arises out of a procsed- 


ing for eviction and th2 tenant is the 
appellant before us. Respondent Mohan- 
lal’s claims for ejectmen: was allowed on 
the ground that he required the disputed 
premises for his own uSe-and occupation. 
He purchased the building of which the 
disputed premises is a part on 11th, May, 
1972 from its original owners Jagiri Lal 
and Vasudev, The courts below record- 
ed a finding accepting Mohanlal’. case of 
requirement and the High Court affirmed 
that finding.- According to the tenant the 
sale by the original owners in favour of 
Mohan Lal was not a tona fide one and 
had been made with the ulterior motive 
of evicting the tenant. The tenants case, 
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as set out in the judgment of the appel- 
late authority, was as follows: 


“Learned counsel for the appellant 
while challenging the finding of the trial 
court under issue No. 1 has further con- 
tended that the sale deed Ex. Al is a sham 
transaction and no right, title or interest 
passed to Mohan Lal under this document. 
In this context it has also bee: argued 
that the sale consideration was not receiv- 
ed by Jagiri Lal and Vasudev and in fact 
Jugal Kishore, father of Mohan Lal ex- 
ecuted the sale deed in the name of his 
son Mohan Lal, acting as Mukhtiar of 
Jagirilal and Vasdev and this was done 
in order to have a ground for ejectment 
created against Devi Dass, as earlier 
several applications filed by Jugal Kishore 
as Mukhtiar of the landlords, Jagirilal 
and Vasdev for ejectment of Devi Dass, 
the tenant from the premises in dispute, 
had failed.” 


3 The appellate authority rejected 
the tenant’s case on the view that tenant| 
could not challenge the validity of the 
sale deed executed in favour of Mohan 
Lal because the tenant was not a party to 
it. We do not think this was a correct 
view to take. An allegation had been 
made that iq reality there was no sale and 
the sale deed was a paper transaction. 
The court had to record a finding on this 
point, The appellate authority however 
did not permit counsel for the tenant to 
refer to evidence adduced on this aspect 
of the matter. The High Court also did 
not advert to it. We, therefore, allow 
this appeal, set aside the decree for evic- 
tion and remit the case to the trial court 
to record a finding on the question whe- 
ther the sale of the building to respondent 
Mohan Lal was a bona fide transaction 
upon the evidence on record. The tria 
court will allow the parties to adduce fur- 
ther evidence on the point if the court 
considers it necessary. We do not dis- 
turb the other findings recorded in the 
suit. After recording the finding, the 
trial court will dispose of the suit in ac- 
cordance with law, and expeditiously, if 
possible within six months. There will 
be no order as to costs, 


Appeal allowed. 
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AIR 1982 SUPREME COURT 1214 
(From « Assam) 


Y. V. CHANDRACHUD, C. J, 
S. MURTAZA FAZAL ALI 
AND A. D. KOSHAL, JJ. 
Civil Appeals Nos. 81 to 83 of 1972, D/- 
8-8-1980. : 
P. C. Goswami, Appellant v. Collector 
of Darrang, Respondent, 


Assam Land (Requisition and Acquisi- 
tion) Act (25 of 1948), Ss. 4 and 7 (3) (b) 
— Land Acquisition Act (1894), S. 23 — 
Acquisition of land under State Act -~ 
Payment of solatium Solatium must 
be paid as is payable in case of acquisi- 
tion of land under Land Acquisition Act. 
Decision of Assam H. C. partly reversed. 


There is no justification for discrimi- 
mating between an acquisition under one 
Act and an acquisition under another 
Act in so far as payment of solatium is 
concerned, This should be more so in re- 
spect of an acquisition to which the State 
Government is empowered to extend the 
provisions of the Land Acquisition Act. 
AIR 1980 SC 1438, Foll. Decision of As- 
sam High Court partly reversed. (Para 7) 


Thus, in the matter of payment of sola- 
tium, no discrimination can be made be- 
tween acquisitions under the Assam Act 
and those made under the Land Acqul- 
sition Act. Section 4 (3) of the Assam 
Act itself says that if a land is acquired 
under that Act, the State Government 
shail be empowered to apply to such 
land any of the provisions of the Land 
Acquisition Act, 1894. (Para 7) 
Cases Referred : Chronological Paras 
AIR 1980 SC 1438 Aq 

CHANDRACHUD, C. J.:— Civil Appeals 
Nos. 81 & 82 of 1972: An agricultural 
land measuring 3,095 bighas approxi- 
mately, was ‘requisitioned by the Sub- 
divisional Officer, Mangaldai on various 
dates in April 1950, On Feb. 21, 1958 the 
Collector gave back symbolic possession 
of an area admeasuring 2,740 bighas ap- 
proximate to the appellant after de- 
requisitioning it, 

2. The appellant thereafter filed 
a claim petition under S, 7 (3) (by of the 
Assam Land (Requisition and’ Acquisi- 
tion) Act, 1948, claiming compensation 
under various heads, out of which claim 
in respect of two items has been pressed 
On behalf of the appellant in these ap- 
peals. The first claim was in the sum of 
Rs. 1,80,000/- for the damage caused to 
a portion admeasuring 90 bighas and the 


FZ/F2Z/C574/82/MVI 


P, C. Goswami v., Collector of Darrang 


A.L R. 


second claim was in respect of an area 
admeasuring 44 bighas, 3 canals and 14 
laches, which, according to the appellant 
lost to him since that portion was cover~ 
ed by roads and canals. The petitions 
were dismissed by the Collector, but the 
High Court directed him to refer tha 
matter to the District Court for its ad- 
judication. 


3. The learned District Judge award- 
ed a sum of Rs. seven thousand odd as 
compensation for the land which was 
under roads and canals. In an appeal 
filed by the appellant in the High Court 
two main contentions were raised, The 
first was that the appellant ought to have 
been awarded compensation for the ero- 
sion of a portion of the land and the 
second was that the lands which were 
covered by roads and canals were a total 
loss to the appellant since it was impos- 
sible to reconvert them to their original 
use. The High Court rejected the conten- 
tion of the appellant in respect of the al~ 
leged erosion of the land but remanded 
the matter to the District Judge on the 
question of compensation in respect of 
the land covered by roads and canals. 
The High Court took the view that the 
appellant would be entitled to receive, 
by way of compensation, a sum which 
he would be required to expend for 
putting the land covered by roads and 
canals in the same condition in which it 
was at the time when it was requisitioned 
by the Collector. The High Court has 
granted to the appellant a certificate to 
appeal to this Court under Art, 133 (1) 
(a) of the Constitution, 

4, Mr. Nandy who appears on behalf 
of the appellant argues in the first in- 
Stance that the High Court was in error 
in coming to the conclusion that the 
erosion of a large portion of the land 
could be attributed to natural causes and 
was not due to any act or default onthe 
part of the Government, The learned 
advocate has taken us through the entire 
evidence on this question but we see 
no reason for taking a view contrary to 
the one taken by the High Court and the 
District Court. The evidence discloses 
that after the land was requisitioned, 
the P.W.D. had constructed a bridge 
over a portion of the river near the land. 
There is no evidence to show that the 
erosion of the land was. caused in any 
manner on account of the construction 
of.that bridge as was alleged by the ap- 
pellant. In view of the fact that the 
District Court and the High Court have 
recorded a concurrent finding of fact on 
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this question we are unable to entertain 
Mr. Nandy’s submission, 


5. In regard to the ccntention that the 
land covered by roads end canals cannot 
possibly be put back ta its original use, 
Mr. Nandy has to face a similar diffi- 
culty. The High Court has scrutinised 
the entire evidence on this question with 
care and has come to he conclusior, in 
our opinion rightly, thai the claim made 
by the appellant must be restricted to 
the amount which it would be necessary 
for him to spend for the purpose of pul 
ting the land covered by roads and cenals 
In the same condition in which it wes at 
the time when the land was requisi-ion~ 
ed. The learned District Judge was ap- 
parently in error in awarding compensa- 
tion for the land covered by roads and 
canals as if that particular portion of tha 
land was acquired by the Government, 
The appeals must therefore fail and are 
accordingly dismissed, There will be no 
order as to costs, 


Civil Appeal No. 83 of 1972 


6. In so far as this appeal is coneern- 
ed the question which arises for consid- 
eration is whether the appellant is en- 
titled to compensation for the accuisi-« 
tion of his land at the rate claimed by 
him. He has been awarded compensation 
at the rate of Rs. 300/- per bigha for the 
entire area. Mr. Nancy has drawn our 
attention to a chart of comparable in- 
stances on the basis >Ê which he con- 
tends that the properties in the vicinity 
were sold at a price as high as Rs. 2,000/“ 
per bigha and, therefore, the High Court 
was in error in awarding to the appellant 
a paltry sum of Rs. 30)/- per bigha. Mr, 
Naunit Lal appearing for the respordent 
has drawn our attenticn to the peculiar 
circumstances attendant on the exec ition 
of the particular sale deed on which Mr, 
Nandy has relied. The ärst of these sales 
was effected at the rate of Rs. 2,300/~ 
per bigha but the vendor of that gartis 
cular property was no other than the ap- 
pellant himself. The High Court, it s2ems 
to us, was right in concluding that the 
sale was of a fictitious nature. In regard 
to the other sales on which Mr. Nandy 
relies it seems to us quite clear, for the 
reasons mentioned by the High Court, 
that those sales did not really constitute 
comparable instances. Some of those sales 
relate to lands which are situated i an 
adjoining village whicn is far removed 
from the lands in question. In addition, 
it is clear that there hes been a spurt in 
building activity rourd about the pro- 
perty which was sold at a higher jcrice, 


State of Maharashtra v. Vithal Rao 
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7. There is, however, one contention 
advanced by Mr. Nandy which, in our 
opinion, deserves to be accepted, He con- 
tends that in the matter of payment of 
solatium, no discrimination can be made 
between acquisitions under the Assam 
Act and those made under the Land Ac+ 
quisition Act. Section 4 (8) of the Assam 
Act itself says that if a land is acquired 
under that Act, the State Government 
Shall be empowered to apply to such 
land any of the provisions of the Land 
Acquisition Act, 1894. In a judgment 
(Judgment dated April 1, 1980 in Civil 
Appeal No. 848 of 1977 (reported in AIR 
1980 SC 1488) entitled State of Kerala v. 
T. M., Peter) given by this court very 
recently, to which Mr. Nandy has drawn 
our attention, it was held that there is 
No justification for discriminating be- 
tween an acquisition under one Act and 
an acquisition under another Act in so 
far as pavment of solatium is concerned. 
This should be more so in respect of an 
acquisition to which the State Govern- 
ment is empowered to extend the provi- 
sion of the Land Acquisition Act. Mr, 
Naunit Lal has not been able to contro- 
vert this position in view of the judg- 
ment to which we have referred above. 
We accordingly direct that the State 
Government shall pay to the appellant 
solatium at the rate of 15 per cent on 
the compensation awarded to him by the 
High Court, Except for this modification, 
the decree passed by the High Court is 
confirmed. The order of remand passed 
by the High Court will stand. 

8. There will be no order as to costs 
in this appeal, 


Order accordingly, 





AIR 1982 SUPREME COURT 1215 
D. A DESAI AND N. B. MISRA, JJ. 


Criminal Appeal No. 549 of 1981, D/- 
20-7-1981, 


State of Maharashtra, Appellant v. 
Vithal Rao Pritirao Chawan, Respondent, 

Criminal P. C. (2 of 1974), S. 378 (3) — 
Appeal against acquittal by State — 
Leave refused by High Court without as- 
signing reasons and without speaking 
judgment as to how there was no entrust- 
ment to accused — Order set aside and 
High Court directed to restore appeal om 
its file. (Penal Code (1860), Ss. 405, 408, 
409). (Paras 2, 3) 


LY/FZ/¥673/81/JHS 
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DESAI, J.:— We have heard Mr. O. P. 
Rana learned counsel for the appellant 
and Mr. G. B. Sathe learned counsel for 
the respondent. 


2 The only question that arises is 
whether the prosecution has successfully 
€stablished the entrustment of Rs. 1453.18 
to the accused and that he received that 
amount in discharge of his official duty, 
so that a liability in law will arise for 
jae to account for the same. At present 
we propose to express no opinion on this 
point because in our view this is not a 
ease where the High Court should have 
refused leave to appeal without assigning 
reasons. If we would have had the bene- 
fit of the view of the learned Judge of 
the High Court who refused to grant 
leave on the question as to how he came 
to the conclusion that the transfer of the 
charge by making necessary entry in the 
cash book of cash handed over to the ac- 
cused does-not constitute entrustment, 
we would certainly have been able to 
examine the correctness of the view. This 
point , would require fuller arguments. 
Neither directly or indirectly we propose 
to express any opinion on this important 
point save and except that the point rais- 
ed by the appellant did require examina- 
tion by the High Court. It would be for 
the benefit of this Court that a speaking 
judgment is given. 

3. Accordingly, we allow this appeal, 
set aside the order of the High Court re- 
fusing to grant leave to appeal and direct 
the High Court to restore the appeal on 
its file. The High Court will dispose of 
the appeal after hearing both sides with- 
in three months from today. 


Appeal allowed. 


AIR 1982 SUPREME COURT 1216 
(From : Allahabad) 
R. S. SARKARIA AND 
O. CHINNAPPA REDDY, JJ. 
Criminal Appeal No. 44 of 1980, D/- 
21-1-1980. l A 
Satbir, Appellant v. State of Uttar Pra- 
desh, Respondent.’ ` ee l 
Constitution of India, Art, 136 — Ap- 
peal against conviction — Doubt with re- 
gard to accused being author of gun shot 
injury — Delay of 3 days in lodging 
FIR. — Gun shot injury on back of vic- 
tim — Statement of victim recorded 17 
days after occurrence and 5 days after 
discharge from hospital — Identity of 
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Satbir v, State of U. P. 


A. I. R. 


assailant suspicioug — Testimony of in- 
jured uncorroborated — Enmity of pro- 
secution witnesses with accused — Con- 
viction, reld, was not sustainable, Deci- 
sion of Allahabad High Court, Reversed. 
(Criminal P. C, (1974), S. 154); (Evidence 
Act (1872), S. 3). (Paras 2, 3) 


JUDGMENT :— Leave granted. 


2, After hearing both sides we are of 
opinion that the appellant’s conviction 
cannot be sustained. There are several 
circumstances which throw a doubt with 
regard to the appellant being the author 
of the gun shot injury received by the 
injured, Sansar Singh. Firstly, the first 
information report was lodged after a 
delay of three days, although it was ad- 
mitted, that the injured person was con- 
scious throughout after the receipt of the 
injury. Secondly, the gun shot injury 
was on the back of the victim and in his 
deposition he did not say that immediate- 
ly after the receipt of the injury he turn- 
ed back and seen his assailant. Of course, 
the courts below have imagined this ex- 
planation, which the injured himself had 
not chosen to put forth. The third cir- 
cumstance which enhances the suspicion 
about the identity of the assailant that 
the victim’s statement was recorded by 
the police under the Code of Criminal 
Procedure 17 days after the occurrence 
and 5 days after his discharge from the 
Hospital, No explanation of these delays 
is coming forth The fourth circumstance 
is that an attempt was made by the pro-|' 
secution to rope in the other 2 brothers 
of the appellant who have been acquitted 
by the High Court. Fifthly, the conviction 
rests mainly on the’ uncorroborated testi- 
mony of the injured, Hig father (PW 1) 
who had lodged the report came afier the 
incident and was not an eye-witness of 
the incident. PWs 3 and 4 who were cited 
as eye-witnesses in the F.LR., did not 
support the prosecution case at the trial, 
Sixthly, there was past enmity between 
PW 1 and his son (PW 2) on one side 
and the appellant and his brothers on 
the other. The occurrence took place 
after dusk at about 7.30 p.m. 

8. In view of the circumstances men~ 
tioned above, we are of the opinion that 
the charge had not been brought home 
to the appellant beyond reasonable douht. 
The appeal is accordingly allowed, the 
conviction of the appellant is set aside 
and he’ is acquitted. His bail bond is dis- 
charged, 

Appeal allowed, 





1982 


‘AIR 1982 SUPREME COURT 1217 
(From : Bombay) 


R. S. SARKARIA AND 
O. CHINNAPPA REDDY, JJ. 
Criminal Appeal No, 338 of 1974, Dj/- 
15-2-1980., 
Prabhakar Jasappa Kanzuni, Appellant 
v. State of Maharashtra, Respondent. 
Penal Code (45 of 1860), S. 302 — Pro- 
secution of accused P for murder of his 
wife M Accused addicted to heavy 
drinking — At time of death of M, there 
was no one in house exc2pt P — Trust- 
worthy medical opinion that death of M 
was due to asphyxia — Held, it was P 
who murdered M. (Evidence Act (1872), 
S. 3). 


Accused P was prosecuted for murder 
of his wife M. P was addicted to heavy 
drinking. Relations of P with M were 
not happy, On date of occurrence, M 
attempted to commit suicide by taking 
Baygon poison but she did not die of 
poisoning because of saline emetic 
given to her, Doctor examining her 
found her alright at 9.46 A.M. After an 
hour or so M died. At the time of death 
of M, there was no other person in the 
house except P. Doctor, zonducting post- 
mortem, opined that death of M was due 
to asphyxia as a result of throttling. 
This medical opinion was found to be 
entirely trustworthy. M’s death was 
found to be not due to poisoning. 

Held that in all human probability, it 
was the accused P and none else, who 
had murdered the deceased M by stran- 
gulating her to death, (Para 16) 

R. S. SARKARIA, J.:— The appellant, 
a graduate in agriculture. was working 
as a lecturer and Head of the Agricultu- 
ral Department in the Composite Train- 
ing Centre of the Manvi Vidyapeeth at 
Gargoti in the district of Kolhapur. He 
was tried and convicted by the Sessions 
Judge, Kolhapur under S. 302, Penal 
Code for the murder of his wife, Smt, 
Malti, and sentenced to imprisonment for 
life. The learned „Judges of the Division 
Bench of High Court wko heard Prabha~ 
kar’s appeal were diviced in their opi- 
nion. Bhole, J. opined that the conviction 
of the appellant be upheld while his 
companion Judge held a contrary opin- 
ion. The case was then referred to a 3rd 
Judge and: heard and disposed of by Kot- 
wal, C. J., who agreed with Bhole, J. and 
dismissed Prabhakar’s appeal. Prabhakar 
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has come in appeal to this Court after 
obtaining ‘special leave under Art, 136 of 
the Constitution. l 

2. We have heard learned counsel for 
the parties and examined the record very 
carefully. 

3. The conviction of the appellant 
mainly rests upon circumstantial evi- 
dence, The facts of the prosecution cast 
may be set out as under : 


Malti deceased was married to the ap- 
pellant in 1963. The appellant was ad- 
dicted to drinking. Malti used to protest 
and object against this conduct of her 
husband, She wanted him to give up this 
obnoxious habit. The appellant’s father 
also had written letters, advising him to 
correct himself. The appellant did not 
desist from drinking and his relations 
with the deceased had become unhappy. 
There was no issue from their marriage. 

4. The appellant was residing within 
the premises of the Vidyapeeth. His sis- 
ter Surekha (PW 9), aged about 10 or 12 
years also used to live in the same house, 
The appellant’s father is a landlord in 
the same district. His brother-in-law Dr. 
Ghali is a well-known medical practi~ 
tioner practising at Gadhilganj. Dr, Ghali 
was married to the sister of the accused, 

5. On the day of occurrence (Sept. 7, 
1969) the deceased wanted to go to her 
brother’s place in Gadhilganj she had 
asked permission of her husband for the 
contemplated trip and he had allowed 
her to go. But she missed the bus and 
could not go. In the morning on the day 
of occurrence only three persons, name- 
ly, the accused-appellant, Surekha, Malti 
deceased were in the house, Surekha was 
in the bathroom, When she heard the 
outcry of Malti fo the effect: ‘I am dead: 
I am dead!’ Surekha rushed out to the 
kitchen where Malti was. The appellant 
also rushed ito the kitchen. They saw a 
small bottle lying near her. The bottle 
contained Baygon, an insecticide, The 
appellant then administered saline water 
to the deceased to induce vomitting and 
she vomitted. The appellant sent Surekha 
to fetch Dr. Kulkarni, the Medical Officer 
of the Public Health Centre in Mouni 
(Manvi) Vidyapeeth. Surekha ran to Dr, 
Kulkarni’s house, gave the message and 
returned to the house. Dr. Kulkarni 
(P.W. 2) followed by his compounder 
Kambale (P.W. 5) came to the house. The 
appellant informed the Doctor that Malti 
had consumed the insecticide and that he 
had given her saline water to induca 
vomitting, After examining the patienti, 
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Dr. Kulkarni gave more salt water to her 
and she vomitted. Dr. Kulkarni gave her 
three injections: one was of coramine, 
the second of teramycin and third of 
betnisol. On his advice, the | appellant 
prepared tea and administered, it to her. 
She sat on the bed, took the tea but 
vomitted it. After remaining | with the 
patient for about an hour, Dr. Kulkarni 
went away at 8-45 or 9-45 A.M., telling 
the appellant that if he was needed he 
might be called again, | 


6. A couple of hours thereafter, the 
appellant again sent Surekha out to fetch 
Dr. Kulkarni, On receiving the message, 
Dr. Kulkarni accompanied by |his com- 
pounder went to the appellant’s house 


and rang the bell twice. Dr! Kulkarni 


went inside, while the compounder carry-. 


ing the medicine chest waited outside. 
Dr. Kulkarni wanted to enter; the room 
in which the patient Malti was, but the 
appellant came'into the door land told 
the Doctor that his wife Malti; was al- 
right and that he would himself manage. 
Dr. Kulkarni, thereupon. (as he deposed) 
immediately left the house without seeing 
the patient, saying that if there was any 
emergent need, he could be sent! for again. 
Dr. Kulkarni then went to Dr. Mali 
(P.W. 1), the Director of the Vidyapeeth, 
and told him all that had ‚happened. 
Thereupon Dr, Mali, Dr. Kulkarni and 
Prof, Chandake proceeded towards house 
of the appellant to see Malti. |On their 
way, at about 11-45 or 11-30 A; M., gard- 
ner Markat (P.W, 4) met and told them 
that Malti had expired. Dr. | Kulkarni 
followed by the other two, then hurried-~ 
fy reached the house of the appellant. On 
going inside, the Doctor didnot ifind Malti 
‘on the bed on which he had seen her on 
his @arlier visit, but found her lying on 
the floor, without saree and blouse on 
her body. Her body was, however, found 
covered with a bed sheet. Dr.) Kulkarni 
Examined her heart, pulse and | eyes and 
declared her dead. Information was also 
sent to Dr. Ghali, the brother, and also 
to the father of the deceased, who came 
at about 4-30 P.M. Thereafter,; Dr. Mali 
reported the matter to the police. In the 
first information report Dr. Mali stated 
that he himself did not see anything after 
entering the: house of the accused but was 
told by Dr. Kulkarni that on examina- 
tion he found that Malti had consumed 
a poisonous drug. At first, the case was 
registered as one of accidental death. 
But after receiving the post-mortem 
examination report, it was altered to an 
offence under §. 302, Penal Code. The 
‘post-mortem examination of Maltj was 
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conducted by Dr. Khade on the following 
day in the morning. Dr. Khade found 


these five external injuries on her body: - 


1. Two linear scratches on the middie 
of the nose the right side 1x?” each, re= 
spectively. 

2. Five crescentic scratches on the 
right side of the face. Two on the right 
maxilla and three below it, varying from 
Bx each.. 

3. An oblique linear scratch ?” in length 
on the lower border. of the mandible, on 
the left side left to the chin. 

4. A transverse linear scratch on the 
anterior part of the neck, just below the 
thyroid cartilage and going towards ihe 
left side of the neck by 14” in length. 

0, A pea-sized abrasion, near the poste- 

rior superior iliac spine, on the right 
buttock, 
Injuries (1), (2). (4) and (5) were brown- 
ish red, Dr. Khade found ecchymosis in 
the surrounding tissues underneath in- 
jury No, 4, on dissection. He also found 
extravasation of blood in the sub-cuta~ 
neous tissues underneath the wound, and 
in the surrounding muscles of the neck, 
and marked congestion. The Doctor also 
found laceration of the sheath of the left 
carotid artery. All these injuries, in the 
opinion of Dr. Khade, were ante-mortem, 
The internal injuries found on her by 
Dr, Khade were as under: 

1. Abrasion on the left side of chest 
wall, l 

2. Left lung. exudes dark blood mixed 
with froth in fair account, 

3. Treaches lumber is covered with 
froth and mucous membranes are con- 
gested. 


4, Fracture of the cricoid cartilage in- 


the middle. , 
5. Fracture of the first two tracheal 
rings. i 

6. Right side of the heart is full of 
dark blood. The left side of the heart is 
empty. 
In Dr. Khade’s opinion, Injury No. (4) 
must have been caused by violent pre~ 
sure on her throat and the force applied 
must have been sufficient to cause frac 
ture of the thyroid cartilage and of the 
first two tracheal. rings. On the above 
data, Dr. Khade opined that the death 
of Malti was due to asphyxia as a result 
of throttling. Dr. Khade was apprised of 
the fact that case was of suspected poison- 
ing. He, therefore, preserved the viscera 
which was in due course sent for chemi- 
cal examination. The Chemical Examiner 
reported that baygon was detected in 
the stomach contents and also in intes 
tine, liver, spleen and kidneys, 
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7. The conviction of the appellant. for 
murder. of his wife, rests on an inferer-ce 
drawn from these facts and circumsten- 
ces; 

(a) Malti met a homicidal death. She 
was throttled to death, and did not die of 
poisoning. 

(b) The accused was addicted to heavy 
drinking and he did not leave this habit in 


Spite of the repeated prozests of hig wife. 


and the reprimands and advice of his 
father. As a result, the relations of “he 
accused with his wife were not happy 
and on the morning of "th Sept., 1969, 
she attempted to commit suicide by tak- 
ing Baygon poison, but she did not Jie 
of poisoning because of the saline emetic 
first given to her by the accused end 
later by Dr. Kulkarni. 

(c) During his first visit which lasted 
for about one hour, Dr, Kulkarni found 
Malti lying on the cot. He found her 
quite conscious. Her pulse and _  blood- 
pressure and chest were normal. He gave 
her injections, Malti at -hat time sat up 
in the bed and took tea. She asked foc a 
towel and wiped her face. Dr. Kulkerni 
had examined her throat and finding 
Malti alright left the house around 9 or 
9-45 A.M. 


(d) At about 10-45 A.M. when Dr. Kul- 
karni visited the house >f the accsed 
second time and tried tc enter the rcom 
in which Malti was, the accused came in 
the doorway and turned back Dr. Kul- 
karni with the represen-ation that Malti 
was alright and he himseif would manage. 

(e) At about 11-15 or 11-30 A. M., waen 
Dr, Kulkarni, Dr. Mali end Prof. Chan- 
dake were on their way to the house of 
the accused, gardener Markat (P.W. 4) 
told them that Malti had expired. 


(f) On going into Malt’s room at akout 
11-30. A.M. or 12 noon, Dr. Kulkarni 
found her lying dead on the floor, w-th- 
out any saree or blouse over her body, 
while during his first visit Malti was on 
the cot with the clothes m her person and 
was practically alright. 


(g) (inferentially) Malfi died some time 
between 9. A.M. and 11 A.M. Probably, 
she had already died a homicidal death 
when Dr. Kulkarni, on his second visit 
at 10-30 A. M. tried to enter Malti’s raom 
but was prevented by the accused: on the 
false representation that she was fee ing 
better and he would himself manage. 

(h) At the time of Malti’s death, no 
other person excepting the accused, was 
in the house. In fact, Surekha was sent 
away by the accused to Mrs, Rajadhye’s 
house. In morning of the day of occur- 
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rence, when the maid-servant, Akkatai 
came to work in the house, the accused 
sent her back saying that there was no 
work of cleansing pots in the house. 

8. In his examination under S. 313, 
Criminal P. C., the accused first tried to 
set up the defence that Malti committed 
suicide by taking Baygon poison. He then 
stated that he had gone into the bath- 
room where he heard the sound of ‘dhab’ 
‘dhab’ from Malti’s room. The accused 
thereupon came out and saw his wife 
lying on the floor near the diwan. It was 
difficult for her to breathe at that, time. 
He, therefore, made her sleep in the 
middie of the room. Her saree had þe- 


come loose and had also been stained 
with vomits. He, therefore, tried to 
change her clothes because the doctor 


was to come after some time. His wife, 
however, became more restless and seri- 
ous. He, therefore, went out for calling 
the doctor. But he could not spot any- 
body, and when he went inside he saw ’ 
his wife was no more. He then went out, 
and on his way met Markat, whom he in- 
formed that his wife was no more. Mar- 
kat then went to Dr, Mali and Dr. Kul- 
karni to inform them about the death of 
his wife. The accused admitted that his 
wife was utterly dissatisfied and was 
unhappy because he was addicted to 
drink, but stated that he had endeavour- 
ed to control his vice, The accused fur- 
ther admitted that he and his wife, Malti, 
were the only inmates of the house when 
Surekha had gone in the bathroom and 
Malti had raised the outcry. As regards 
the scratches and other external injuries 
found on the chin, lip and neck of the 
body of the deceased by Dr. Khade, the 
accused: stated that he did not see them 
and the same must have been sustained 
by her as a result of the fall from the 
cot, He further stated that the evidence 
of Dr. Khade to the effect, that the death 
of Malti was due to asphyxia caused by 
throttling, was false. 

9. The prosecution evidence with re- 
gard to (a) mainly consists of the testi- 
mony of Dr. Khade who conducted the 
post-mortem examination of Malti. Sup- 
porting evidence is also furnished by the 
Panchnama (Ex. P-3) in which, the in- 
vestigating officer noted the injuries seen 
by him on Malti’s dead body during the 
inquest. With regard to (b) (i) evidence 
is furnished, inter alia by Akkatai, the 
maid-servant and the letters written to 
the accused by his father. As regards (b) 
(ii), the prosecution evidence partly con- 
Sists of the testimony of Dr. Khade and 
partly of Dr. Kulkarni, Surekha also de= 
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poses to the presence of Baygon bottle 
lying near Malti. The Chemical Examiner 
also found some Baygon poison in the 
viscera of the deceased. Dr. Kulkarni is 
the chief prosecution witness in regard to 
circumstances (c), (d), (e) and: (f). To an 
extent, Compounder Kambale| (P.W, 5) 
gives supporting evidence in respect of 
circumstance (d), inasmuch asi he stated 
that Dr. Kulkarni entered the house of 
the accused and came out immediately 
thereafter. Dr. Mali also renders evidence 


regarding (e), | 
10. The accused does not serious- 


- fy dispute the existence of facts (b) (i), 
fc), (e), (Ð and (h). But, he strenuously 
controverts fact (a), namely, that Malti 
was strangulated to death, He; maintain- 
ed that Malti died of poisoning and her 
death was suicidal and not homicidal. He 
also disputes the correctness of (d) and 
Dr. Kulkarni’s evidence to that effect. 
He has tried to explain (f) and also the 
-last limb of (h) as to why he had sent 
Akkatai away, 


11, Circumstance {a) listed jabove, is 
by far the most clinching of all the facts 
catalogued above. Proof of this circum< 
stance primarily turns on the| question 
whether the testimony of Dr. Khade is 
reliable, We have set out in detail, ear- 
tier, the external and internal! injuries 
which were found on the body of Malti 
by Dr. Khade. We have also given the 
Substance of his evidence. In his opinion, 
Malti was strangulateqd to death. Dr, 
Khade has given cogent and convincing 
reasons in support of his opinion. The 
earned trial Judge and two learned 
Judges of the High Court (Bhole J. and 
Kotwal, C, J.) found Dr. Khade’s evi- 
dence entirely trustworthy. 

12. As before the High Court, here 
also, an attempt was made to assail his 
testimony on the ground that Dr. Kul- 
karni, who had examined her body soon 


after her death, did not notice’ any ex- 


ternal mark of injury on her neck, lip, 
nose, face or the left side hip.! In this 
connection, Dr. Kulkarni has stated: “I 


had not examined Maltibai minutely at 
the time of my third visit to the house 
of the accused, in order to find| out whe- 
ther she had any injuries”. It may be 
noted that on his last visit, when Dr. Kul- 
karni examined the pupils and! felt the 
pulse of Malti, and declared her dead, 
she was lying on the floor without any 
saree or blouse on her person, In such a 
Situation, Dr. Kulkarni could not have 
failed to notice the external injuries on 
her throat, nose and lip, We agree with 
{ 


i 


of Maharashtra 


A.I.R, 


the learned Chief Justice of the High 
Court, that Dr. Kulkarni had not told 
the whole truth and had tried to suppress 
the existence of these injuries to favour 
his friend, the accused. His conduct in 
not reporting the matter to the police 
Immediately after 12 noon when he found 
her dead, further confirmed that he had 
a tendency to shield’ the accused and was 
interested in him. 


13. Ag rightly pointed out by the 
learned Chief Justice, the evidence of 
Dr. Khade with regard to the external 
injuries of Malti was strongly corroborat- 
ed by the Panch witnesses ang the Police 
Sub-Inspector who at the time of the in= 
quest noted these injuries on her body: 

1, Scratches on the right cheek, nose 
and chin. | 

2. Scratch-like line on the throat. 

3. Scratch of the size of a gram-dal on 
the left side hip. 


14. We further find ourselves in com- 
plete agreement with the reasoning and 
conclusion of the learned Chief Justice 
that in the case, the death was not causa 
ed by the Baygon insecticide whether 
consumed voluntarily or administered to 
the deceased. Although the Chemical 
Analyser found some Baygon in the’ 
viscera, but he did not say how much its 
quantity was, Further, in his report (Ex. 
24) he did not say that the death was 
caused by any poisoning. The Chemical 
Analyser clearly mentioned that no ex« 
perimental data regarding the fatal dose, 
fatal period and the poisonous effect of 
Baygon on various organs of a human 
being was available with them. On the 
Other hand, Dr. Kulkarni’s evidence was 
to the effect that during his first visit 
between 8 A.M. and 9-30 A.M., the de- 
ceased was conscious and normal. She 
vomitted several times, She sat up in 
the bed and took tea and vomitted it 
again. The doctor had examined her 
throat, also. Dr. Kulkarni stated that he 
left the house, Malti was alright. Even 
the accused stated that after vomitting, 
his wife felt “much better’. Contrary to 
what Dr, Kulkarni had stated, the accus- 
ed said that Dr. Kulkarni had examined 
his wife on his second visit, also, and 
after his departure, “his wife started 
feeling much better’. The second visit of 
Dr. Kulkarni can be fixed at about 10-30 
A. M. This means even about two hours 
of her consuming Baygon, . Malti was 
feeling better. Moreover, . according to 
Surekha, the bottle was less than half full 
of the liquid as on previous occasions 
they had used approximately half 
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of its contents for killing insects. In 
the face of these facts it is not possibla 
to hold that her death, which must hava 
occurred about or very soon after the 
second visit of Dr. Kulkarni—was due t3 
Baygon poisoning, 


15. A suggestion was made to Dr. 
Khade that injury No. 4 end underlying 
fractures could have been the result cf 
a fall. Dr. Khade refuted the suggestion. 
True, that even in insecticide poisoning, 
death may result from asphyxia, But tke 
other symptoms such as the injury (Ni, 
4), that is, laceration of the sheath of 
carotid artery, which is the main artery 
there, and the fracture of the thyroid 
cartilage and extravasation of blood =n 
the subcutaneous tissues underneath the 
wound and also in the surrounding mus- 
cles of the neck, could not be due to such 
poison. These internal ang external in- 
juries on the throat unerringly pointed 
to the conclusion that the death was due 
to throttling or strangulation, which by 
inevitable implication, rules out the pcs- 
sibility of the death having been caus2d 
by insecticide poisoning, 


16. The other circumstances listed 
above had also been finally established. 
once circumstance (a) is established, 


then, taken in conjunction with the other 
circumstances, particularly the undisput~ 
ed fact that at or aboui the time of 
Malti’s death, no third person excepting 
the accused and the deceased, was present 
in the house, it will inescapably lead to 
the conclusion that in al human prolta-~ 
bility, it was the accused-appellant and 
one else, who had murdered the deceas- 
ed by strangulating her to death. 


17. For the foregoing reasons, we ip- 
hold the conviction and sentence of fhe 
appellant under S, 302, Penal Code, end 
dismiss his appeal, 

Appeal dismissed. 





AIR 1982 SUPREME COURT 1221 
(From : Bombay) 

S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 


Writ Petns, Nos. 6468 and 6469 of 1280, 
D/- 13-1-1981. 

Thakor Mulchandani, Petitioner v, 
Assistant Secretary to the Govt. of Mana- 
rashtra and others, Respcndents. 


FZ/FZ/C569/82/MVJ 


Mulchandani v. Asst. Secy., Govt, of Maharashtra 


S. C. 1221 


Conservation of Foreign Exchange and 
Prevention of Smuggling Activities Act 
(52 of 1974), S. 3 — Detention — Grounds 
— Non-supply of material document re- 
lied on in grounds — Detention is illegal. 
{Constitution of India, Art, 22 (5).) 


Where a list of smuggled goods is re- 
covered from a detenu and is relied on 
in grounds of detention, it is a material 
document and non-supply of that docu- 
ment to the detenu would render the 
order of detention void. Until the list 
Was supplied it was not possible for the 
detenu to make an effective representa- 
tion against the order of detention to the 
detaining authority. (Para 2) 


FAZAL ALI, J.:— These two petitions 
relate to two detenus Gulab Gopaladas 
Manghnani and Naresh MHarkishandas 
Manghnani. Each of the detenus was de- 
tained by an order of detention dated 
18-10-1980 and both of them were ar- 
rested on 25-11-1980 and the grounds of 
detention were also supplied to the de- 
tenus the same day. The documents were 
sent under cover of letters dated 29-11- 
1980 and 6-12-1980. 


2. In support of the rule, Mr. Jeth- 
malani has submitted that the most im- 
portant document which is the sheet- 
anchor of .the allegations against the 
detenus had not been supplied to them 
even uptil today even though it was re- 
lied upon in the order of detention. This 
document is in the nature of a slip which 
Was recovered from detenu, Gulab Gopal- 
das Manghnani and was said to have 
been written and handed over to him by 
the other detenu Naresh Harkishandas 
Manghnani, In one of the grounds of 
detention it is clearly stated that a sum- 
mary made by detenu Gulab Gopaldas 
Manghnani of the account in respect of 
the articles smuggled was recovered 
from him and was admitted by him be- 
fore the Customs Officer during the ad- 
judication proceedings, The relevant por- 
tion of the ground of detention may be 
€xtracted thus:— 


“You have admitted in your statement 
that you had brought some foreign cur- 
rency for being handed over to Naresh 
and that you were taking the account 
given by Naresh for being handed over 
to Vishnu at Dubai.” 


It is, therefore, clear that until the ac- 
tual account which was seized from Gu- 
lab Gopaldas Manghnani and was attest~ 
ed by two witnesses, was supplied to the 
detenu, it was not possible for the dete- 
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nus to make an effective representation 
against the order of detention to the de- 
taining authority. Mr. Rana appearing 
for the respondent submitted that al- 
though the slip of paper containing the 
accounts was seized from the possession 
of one of the detenus, if was not neces~ 
sary to supply a copy of the same to 
them because in the statement which the 
detenu made before the Customs Auth- 
orities the details of Articles being 
smuggled were already given there. This 
argument is, however, not Isufficient to 
meet the requirements of law because 
the statement made by the detenu is not 
admitted and in absence of the detailed 
account, the statement itself îs not quite 
intelligible. In these circumstances, we 
are of the opinion that Mr, Jethmalani 
is right in contending that the slip con- 
taining the accounts was a material’ docu- 
ment which was undoubtedly| referred to 
and relied on by the detaining authority 
and should have been supplied to the 
detenus pari passu the grounds of deten- 
tion, For these reasons, the orders of 
detention are void, Accordingly, the peti- 
tions are allowed and the detenus are 
directed to be released forthwith, 


ies aE allowed. 





AIR 1982 SUPREME COURT 1222 


O. CHINNAPPA REDDY | AND 
D. A. DESAI, JJ. ; 


Writ Pein, (Criminal) No. |61 of 1982, 
D/- 5-5-1982. | 


Ashok Narain, Petitioner v: Union of 
India and others, Respondents! 

Conservation of Foreign Exchange and 
Prevention of Smuggling Activities Act 
(52 of 1974), S. 3 — Detention order — 
Passage of time being result of full and 
detailed consideration of facts of case — 
Detention, not illegal, 


Where the detenu was appidhended for 
breach of foreign exchange regulation in 
February, 1981 and without| launching 
any prosecution the detenu was detained 
in October, 1981, the passage of time be- 
ing result of full and detailed considera- 
tion of facts and circumstances of the casa 
after thorough examination | at various 


levels it could not be said that the deten-. 


tion was in any way illegal | when the 
detaining authority had fully) and satis- 


FZ/FZ/C421/82/SSG : 


Ashok Narain v. Union of India 


A.L R. 
factorily applied his mind to the ques- 
tion of detention, (Para i} 


O. CHINNAPPA REDDY, J.:—~ Tha 
Enforcement Directorate of the Ministry 
of Finance received information that ona 
Santosh Kumar Jain was engaged in il- 
legal foreign exchange operations under 
the guidance of his father Manak Chand 
Jain and his brother Suresh Kumar Jain, 
On Febraury, 23, 1982, (sic) he was ap- 
prehended and his person was searched, 
Some items of -foreign currency were seiz= 
ed. On the information given by him, 
Room No. 12-A, Regal Hotel, Chandni 
Chowk was searched. More items of 
foreign currency were recovered, as 
also some articles like electronic watches, 
cameras, tapes, etc. Some documents, 
note books and diaries were also recover- 
ed. Among the documents seized, was an 
application for ‘cable transfer’ of the 
American Express International Banking 
Corporation, Hong Kong mentioning 
Ashok Narain as the person who had pur- 
chased dollars of the nominal value of 
£ 5000 from the bank for effecting a trans- 
fer of the amount to one Subhash Seh- 
gal of New York. Thereupon the officers 
of the Enforcement Directorate raided 
the premises of Ashok Narain and re- 
covered theretrom three note books. In 
one of them,. detailed particulars of 
transactions in foreign exchange indulg- 
ed in by Ashok Narain on behalf of 
Suresh Kumar Jain, brother of Santosh 
Kumar Jain, were found written in Ashok 
Narain’s handwriting. In the other two 
note books also were found accounts of 
several other foreign exchange transac- 
tions in which Ashok Narain had appa 
rently engaged himself. Ashok Narain 
was interrogated and a statement was 
recorded from him. He was arrested un- 
der Section 35 of the Foreign Exchange 
Regulation Aci, Initially he was remand- 
ed to the custody of the Enforcement 
Directorate and later to judicial custody, 
Finally, on 24th April, 1981, he was re- 
leased on bail. On October 14, 1981, an 
order of detertion under the COFEPOSA 
Act was made by Shri B. B. Gujral, Addl. 
Secretary to the Government of India, 
who was specially empowered to maka 
such orders under the COFEPOSA Act. 
The detenu has filed an application for 
the issue of a. writ of habeas corpus 
under Art, 32 of the Constitution, Tha 
only worthwhile submission made on be- 
half of the detenu by his learned coun< 
sel, Shri S. N. Kacker was that though 
the detenu was apprehended in connec- 
tion with a breach of the foreign ex- 
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change regulation as far back as Febru- 
ary 25, 1981, no prosecution had yet been 
launched against him and that the order 
of detention was made as late as in Octo- 
ber 1981, thereby indicating that there 
was no apprehension that the detenu was 
likely to engage himself in any activity 
prejudicial to the ‘augmentation of 
foreign exchange’. We are’ unable to 
agree with Shri Kacker. Shri Kacker was 
fair enough to concede that the question 
whether or not a prosecution. was launch- 
ed on the basis of the available material 
was really irrelevant in considering the 
question of the validity of the order of 
detention. He however urged that the 
failure to launch the prosecution, taken 
along with the circumstarce, that a long 
time was allowed to lapse before the 
order of detention was made, was sufi- 
cient to expose the hollowness of the 
claim that the order was made with a 
view to prevent the detenu from acting 
in any manner prejudicial to the augmen- 
tation of foreign exchange. In order to 
satisfy ourselves that ther2 was no undue 
or unnecessary delay in making the order 
of detention, we sent for the original 
files and we have perused them, We are 
Satisfied that the matter was examined 


thoroughly at various levels and the de-. 


taining authority applied his mind fully 
and satisfactorily to the question whe- 
ther the petitioner should be detained 
under the COFEPOSA Act. The passage 
of time from the date of initial appre- 
hension of the detenu and the making of 
the order of detention was not occasioned 
by any laxity on the part of the agencies 
concerned, but was the result of a full 
and detailed consideration of the facts 
and circumstances of the case by the 
various departments invo:ved. We find 
from the file that the very question whe- 
ther the passage of time had made it un- 
necessary to order the detention of the 
detenu was also considerej by the detain- 
ing authority. We are unable to hold in 
the circumstances of this case that there 
Was any tardiness on the part of any 
one or that the detention is in any man- 
ner illegal, The petition is rejected. 


Petition rejected. 


Ramji v. 


-it as to the other. 
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AIR, 1982 SUPREME COURT 1223 
(From : Bombay) 
P. N. BHAGWATI AND A. P. SEN, JJ. 


Civil Appeal No. 1718 of 1980, D/- 
11-8-1980. 


Ramji Bhagala, Appellant v. Krishna- 
rao Karirao Bagre and another, Respon- 
dents. 


Civil P. C. (5 of 1908), O. 41, Rr. 3, 11 
— Appeal against decree — Admission of 
appeal as to part and rejection as -to 
other part is illegal — Appeal can be ad- 
mitted wholly or rejected wholly — Deci- 
sion of single Judge, dt. 5-10-1979 (Bom) 
and decision of D. B. Affirming order of 
single Judge, Reversed. (Para 1) 


JUDGMENT:— We find from the judg- 
ment dated 5th October, 1979 given by 
S. K. Desai, J, that he has admitted the 
appeal in so far as prayer a (i), a (ii) and 
(a) are concerned and rejected the ap- 
peal so far as prayer (b) and the en- 
quiry for mesne profits are concerned. 
The learned Judge seems to have pro- 
ceeded on the assumption that there has 
been a recent amendment in the Code of 
Civil Procedure under which he could 
admit the appeal as to a part and reject 
We do not find any 
such amendment in the Code nor has 
any such amendment been brought to our 
notice by the learned counsel appearing 
on behalf of the parties. Our attention 
is drawn by Mr. Bhandare, learned advo- 
Cate appearing on behalf of the respon- 
dents, to the fact that there was a pro- 
posal to introduce clause 12A in Order 41 
providing for admission of appeal as to 
a part by that clause does not seem to 
have found its way into the statute. We 
would, therefore, set aside the order 
passed by the Division Bench affirming 
the order of Mr, Justice S. K. Desai as 
also the order of Mr. Justice S. K. Desai 
and remand the appeal to the High Court 
so that the High Court may consider 
Whether the appeal should be admitted) 
wholly or rejected wholly. There will be 
no order as to costs of the present appeal. 


Appeal allowed. 
FZ/FZ/C546/82/MVd 
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AIR 1982 SUPREME COURT 1224 
(From: Madhya Pradesh) 
R. S. SARKARIA AND R., i PATHAK, 
JJ. 

Criminal Appeals Nos. 404, 427 and 428 
of 1974, D/- 14-3-1980. | 

Surat Lal and others, ete., | Appellants 
v. State of Madhya Pradesh, Respondent. 


Criminal P. C. (2 of 1974); S. 386 — 
Penal Code (1860), Ss. 299, 300 and 34 — 
Finding of acquittal by trial; Court — 
View of trial Court reasonable — Two 
views possible — High Court should not 
interfere. Decision of M. P. High Court 
D/- 24-8-1974, Partly reversed. 


When two views of the evidence one 
indicating conviction and the other sup- 
porting acquittal are equally. possible, 
the High Court should not disturb the 
finding of the trial Court. | (Para 14) 


In the instant case the suction was 
whether the accused could be held vica- 
riously liable for the fatal blow given by 
one of the accused viz. B to the deceased. 
The trial Court, after appraising the evi- 
dence there answered this question in the 
negative. In its opinion, the common ob- 
ject of the unlawful assembly constituted 
by the five accused persons was to give 
a good thrashing to the deceased, and no 
more, and the fatal blow by B to the 
deceased was not given in the) prosecu- 
tion of the common object of that as- 
sembly. This finding could not be said to 
be clearly erroneous, Decision | of M. P. 
High Court, D/- 24-8-1974, Partly Re- 
versed. | (Para 14) 


SARKARIA, J.:— These. appeals are 
directed against a judgment dated August 
24, 1974 of the High Court of Madhya 


Pradesh. They arise out of these facts: 


Babulal, Suratlal, Gajraj, Ramesh Ku- 
mar and Mohanlal Rai, all the; five were 
tried by the Additional Sessions Judge, 
Chhindwara in respect of offences under 
Ss. 302, 302/34, 302/149, 147 'and 148, 
Penal Code. Ramesh Kumar and 
Mohanlal were charged and tried by the 
same court in respect of offences under 
Sections 302, 302/34, 302/147, 147, Penal 
Code. By his judgment dated; July 26, 
1971, the learned Sessions Judge acquit- 
ted Suratlal, Gajraj, Ramesh Kumar and 
Mohanlal of the charges under; Ss. 302, 
302/149, and 302/341, Penal Code. Gaj- 
raj was, however, convicted under Sec- 
tions 147, 148 and 324,. Penal Code and 


was sentenced to imprisonment: ranging ` 
pO A AO OTE AO A a | 


FZ/FZ/C548/82/MVJ ` `] 
i 


~~ 


Surat Lal v, State of M, P, 


A.L R. 


from one year to two years with a direc- 
tion that the sentences would run con- 
currently. Ramesh Kumar and Mohanlal 


‘and Suratlal were convicted under Sec= 


tions 147 and 323, Penal Code and each 
of them was sentenced to imprisonment 
ranging from six months to two years, 
sentences being concurrent, Babulal was 
convicted under S. 302, Penal Code sim~ 
pliciter and was sentenced to imprison- 
ment for life. He was also convicted un- 
der Ss. 147 and 148, 


2 The convicted accused. . preferred 
appeals to the High Court of Madhya 
Pradesh. The State also filed .a separate 
appeal for setting aside the acquittal of 
the accused persons on the murder 
charge against all the appellants, except- 
ing Babulal. The High Court by a com- 
mon judgment, dated August 24, 1974, 
dismissed the appeals of the accused per- 
sons but allowed the State appeal and 
set aside the acquittal of the appellants 
Suratlal, Gajraj, Ramesh Kumar and 
Mohanlal, All the convicted persons have 
now come in appeal to this Court against 
the judgment of the High Court. 

r 3. The prosecution story was as un= 
er ; 

Ammolal (PW 2) had a cloth shop near 
Kamania Gate. On account of heavy 
Sales, he called his younger brother Sar- 
manlal, deceased and cousin, Gulzar 
(PW 21) to help him in business. In the 
evening at about 8 pm. on the day of 
occurrence, (Nav. 22, 1970) he was sent 
by Ammolal for recovery of certain dues 
from one Ramesh near Patni ‘Talkies, 
The deceased and their servant Jaichand 
(PW 5) went to Ramesh for this purpose. 
After about half an hour or so, they 
were on their wav back. When they were 
near Kamania Gate, the appellants sur- 
rounded them and a scuffle ensued. The 
appellants started beating the deceased 
with kicks and fist blows. Jaichand ran 
to the shop and informed Ammolal how 
the appellants had encircled Sarmantlal. 
On receiving this information, Ammolal 
Jaichand and Gulzar Prasad rushed to 
the spot. They found the five appellants 
beating Sarmanlal. A large crowd had 
gathered, the shops were open and there 
was electric light, When Ammolal tried 
to intervene, Suratlal appellant caught 
hold of Ammolal and threw him on the 
ground. It was further alleged that Babu- 
lal and Gajraj took out knives from their 
pockets and gave one stab blow each to 
the deceased. On seeing this and after 
saving himself from Suratlal, Ammolal 
ran away and concealed himself in a 
nearby. lane. from where he is said.. ta 
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have witnessed the incident. The story, as 
developed at the trial, is that after 
the initial beating with kicks and fists, 
the said blows were given to the deceas- 
ed after he was taken to the nearby side- 
lane opposite to the shop of Jagan, Bar- 
ber, After stabbing Sarmanlal there, it 
is said, all the appellants proceeded to 
the shop of Ammolal shouting that they 
had done away with Sarmanlal and 
would settle with Ammolal. They did not 
find Ammolal at his shor. Suratial threw 
a knife at the board lying at the shop. 
The appellant then went away, Sarman- 
Jal died in the Hospital about half an 
hour after the receipt of the injuries. 
Ammolal then made the first information 
report at the police station. 

4, Dr. Vaidya found the following in- 
juries on the person ‘of Sarmanlal : 

iy Cut wound 1/4” x 1/4” on left side 
of epigastrium (abdomen). 

(ii) Cut wound Vertical 14” x", depth 
could not be probed, on “eft side of back. 
Crepitations were present over the chest 
wall. 

(iii) Abrasion 1/2” x1/4” on left knee, 

(iv) Abrasion 1/4” x 1/4” x on right 
forearm below wrist joint, 


5. The abrasions could be caused due 
to a fall or by grazing against the 
ground, The death was due to injury 
No. 1, which in the opinion of the Doc- 
tor, was sufficient to cause death in the 
ordinary course of nature. Injury No, 2 
was simple. 

6. Mr. Mulla has macs a statement at 
the bar that Babulal who has been held 
by the courts below to have caused the 
fatal injury to the deceased, is now out 
of jail, his sentence having been remit~ 
ted by the Executive Government. For 
this reason, Mr. Mulla has referred to 
his case only, incidentally. Mr. Mulla 
has taken us through the evidence of the 
eye-witnesses. Two of the accused per- 
sons, namely Babulal and Mohanial Rai, 


had also injuries, including in 
cised wounds, They were  examin- 
ed by the medical officer at 
the instance of the police, about 


seven days after the offence. 


7. The first contention of Mr. Mulla 


is that the prosecution had failed to give 
any explanation of the injuries on these 
accused persons. The reluctance on the 
part of the accused to get themselves, 
medically examined, it is submitted, is 
an indication of the fact that these inju- 
ries were not fabricated by the accused. 

8. The learned counssl appears to be 
right in his contention, The prosecution 


| Surat Lal v, State of M. P, 
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has not explained as to how the two acx 
cused sustained the injuries. We will 
presently see as to what is the effect of 
the failure of the prosecution to explain 
this fact. 


9, The second point pressed into argu- 
ment by Mr, Mulla is that all the eye- 
witnesses, namely, Ammolal (PW 2), Jai» 
chand (PW 5), Talan Singh (PW 6), Raj- 
kumar (PW 4) and Rajkumar (CW 1) ad- 
mit that along with the five appellants, 
was seen one tall. person, wearing a coat 
and pant. The High Court has observed 
that all the witnesses say that the tall 
stranger did not participate in the assault 
on the deceased and that he was unarm- 
ed, This fact does not appear to be abso- 
lutely correct. PW 4 did not deny the 
defence suggestion that this tall man 
Standing by the side of the accused, was 
carrying a knife in his hand. He tried to 
evade the question by saying that he 
did not pay attention to ascertain this 
fact. PW 5 stated that this tall ‘stranger 
was having some glittering object in his 
hand and that he had also joined the 
quarrel from the side of the accused, 
with Sarman in front of Verma Phar- 
macy. PW 6 stated that the tall man 
must be a companion of the accused be- 
cause during the scuffle he was moving 
here and there. The witness could not 
Say definitely whether that man was 
ree or had any weapon with 

im, 


10. Furthermore ‘circumstances appear= 
ing in evidence, suggest that Ammolal 
(PW 2) was also carrying a knife which 
was found at the board of his shop, The 
prosecution suggest that this was the 
crime weapon of Sarmanlal, but this is 
negatived by the fact that no blood was 
found on it. 


1%. The High Court has found that at 
the time of the incident in front of 
Verma Pharmacy, the three accused 
Surat, Gajraj and Babulal took out their 
knives and threatened to stab Ammolal. 
But the independent witness, Talan Singh 
does not speak of any knife with any- 
body or of the uttering of any threat to 
Ammolal in front of the Verma Phar- 
macy. Even the interested witness, Jai- 
chand speaks of only one knife with 
Suratlal accused, 


12. In this state of the evidence, thë 


conclusion reached. by the trial 
Judge after a full . appraisal of 
the evidence, to the effect, thaf 


A 1226 S. Cc. 


knives were not taken, out by 
any of the accused in front of ‘Verma 
Pharmacy and that none of the accused 
held out any threat to Ammolal there, 
could not be said to be unreasonable, 
Similarly, the view of the |Additional 
Sessions Judge, that the evidence of the 
interested witness to the effect, that 
Mohanlal and Romesh Kumar had before 
Jagan Barber’s shop exhorted to their 
companions to kill Sarmanlal with 
a knife, was not creditworthy,} could not 
be said to be clearly wrong, 


43. The trial court after evalu ating tha 
evidence on record disbelieved the pro~ 
secution story that after the occurrence, 
all the five accused proceeded in a body 
to the shop of Ammolal and there suratlal 
threw a knife at the price-board placed 
in front of Ammolal’s shop. The part of 
the story came out from. the mouth of 
the interested witnesses, Jai ‘Chand and 
Anand Kumar who are servants of 
_ Ammolal. 


14, After hearing the ee of the 
counsel on both sides and after going 
through the evidence on record and the 
fudgments of the courts below, we are of 
opinion that the view of the evidence 
taken by the trial court was also reason= 
ably possible, In such a situation, when 
two views of the evidence, one indicating 
conviction and the other supporting ac~ 
jquittal, are equally possible, the High 
Court should not have disturbed the find« 
ings of the trial court. In this case, how- 
ever, the question was whether, Suratlal, 
Gajraĵ, Ramesh and Mohanlal Rai could 
he held vicariously liable for |the fatal 
‘blow given by Babulal to the deceased. 
iThe trial court, after appraising the evi~ 
dence threadbare, answered this! question 
in the negative, Tn its opinion, the com- 
mon object of the unlawful assembly 
constituted by the five accused persons 
Iwas fo give a good thrashing to the dex 
jceased, and no more, and the. fatal blow 
by Babulal to the deceased was not given 
in the prosecution of the common object 
of that assembly. This finding could not 
be said to be clearly erroneous, 


' 15. We will therefore, while uphold- 
ing the conviction of Babulal [and dis- 
missing his appeal, allow the appeals of 
his co-accused, and qua them aides the 
order of the trial court. 


Order inulin 


| 
` Panahanan i 


Chandrakant v, Baburao 


A.L R. 


AIR 1982 SUPREME COURT 1226 
i (From : Bombay) 


~Y. V. CHANDRACHUD, C. Jr 
S. MUETAZA FAZAL ALI 
. AND D. A. DESAI, JJ. 

Civil Appeals Nos. 4570 of 1978 and 
1034 of 1979, D/- 8-5-1980, 

Chandrakant Bhikamdas Bamb and 
others, Petitioners v. Baburao Bala Bahi~ 
rat and others, Respondents. 

And i 

Radha Bhai, Petitioner v. Baburao 
Bala Bahirat and others, Respondents. 

Constitution of India, Art. 136 — -Ap- 
peal under — Dismissal of appeal by 
High Court on ground that Paper Book 
as required by High Court Rules was not 
filed —— Appellant filing Paper Book soon 
after dismissal and applying for setting . 
aside order of dismissal — Refusal by 
High Court to take Paper Book on record 
and hear appeal on merits Special 
leave appeal against Order of High 
Court set aside Direction given to 
High Court to dispose of appeal on 
merits, Decision of Bombay High Court, 
Reversed. (Bombay High Court Appellate 
Side Rules (1969), Chap. IX, R. 5). 

(Paras 2, 3) 

ORDER :— Heard counsel. Special 
leave to appeal granted in both the mat 
ters, 

2. The High Court of Bombay dis- 
missed the appeals on the ground thaf 
the Paper Books containing copies of tha 
relevant documents were not prepared as 
required by R. 5, Chap. IX, of the High 
Court Appellate Side Rules, 1960. Mr. 
Ganpule who appears on behalf of the 
appellants says that soon after the High 
Court dismissed the appeals for want of 
prosecution, the appellants filed the 
Paper Books in the High Court and ap- 
plied for setting aside of the order dis- 
missing the appeals for want of prosecu- 
tion. The High Court, however, declined 
to take the Paper Books on record andl- 
to hear the appeals on merits, We are ofj - 
the opinion that it is in the interest of 
justice that the appeals should be heard 
on merits. The paper books have already. 
been filed so that there will be no tech- 
nical impediment in the High Court 
hearing the appeais on merits. 

3. Accordingly, we set aside the order 
passed by the High Court and remand 
the appeals to it with a direction that it 
shall dispose of the appeals on merits 
after hearing both the sides. We direct. 
that the appellants. here shall pay a con- 
ee a a 
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solidated sum of Rs. 1,000/- to the re- 
spondents by way of ccsts of both the 
appeals before us, The costs may be de- 
posited in the High Court. l 

T Appeals allowed, 





AIR 1982 SUPREME COURT 1227 
(From : Gujarat) 
S. MURTAZA FAZAL ALI 
AND A. D. KOSHAL, JJ. 

Criminal Appeal No, £30 of 1975, D/- 
18-1-1980. ` 

Joga Gola, Appellant 7, State of Guja- 
rat, Respondent. 

(A) Evidence Act (1 ef 1872), S. 3 
Approver evidence — Avidentiary value 
of — Statement before grant of pardon, 
wholly exculpatory and falsely implicat- 
ing certain accused Appeal against 
their acquittal dismissed in limine by 
High Court — No reliance could be 
placed on the evidence of the approver, 
more particularly when the trial Court 
who had initial advantaze of watching 
the demeanour of the witness had dis- 
believed the approver on the intrinsic 
merits of his evidence. (Para 3) 


(B) Penal Code (45 of 1860), Ss. 300 & 
411 Accused found in possession of 
stolen property belonging to deceased — 
No evidence to show that accused murd- 
ered the deceased —— Accused though 
cannot be convicted for murder he could 
not escape conviction wader S. 411, 

Where the two deceased had gone to 
the fields with the buffaloes and did not 
return it was also found from the evi- 
dence that buffaloes dic not return but 
were seized from the possession of ac- 
cused and that the buffaloes belonged to 
the deceased persons the accused could 
not escape conviction under S. 411 though 
he could not be convicted for murder, 

(Para 4) 

(C) Penal Code (45 of 1860), S. 300 — 
Circumstantial evidence — Conviction for 
murder — Condition essential — Before 
court can act on circumstantial evidence, 
the evidence must exclaide every other 
reasonable hypothesis except the guilt of 
the accused. Consequently the mere cir- 
cumstance that the accased were seen 
with the buffaloes of the deceased would 
not be sufficient to convict them for mur- 
der of the deceased. (Evidence Act (1872), 
S. 3). (Para 3) 

FAZAL ALI, J.:— The appellant Joga 
Gola who was A-1 before the trial Court 
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was tried along with other four accused 
persons by the Sessions Judge under 
S. 302/34 and Ss, 412 and 396 of the 
L P. C. and other charges. The Trial 
Court acquitted the accused and dis- 
believed the approver’s testimony which 
was the central evidence on the basis of 
which the prosecution wanted the Court 
to convict the accused. The State filed 
an appeal against the order of acquittal 
passed by the Sessions Judge but the 
High Court dismissed the appeal so far 
as accused Nos, 3, 4 and 5 are concerned 
in limine but admitted the appeal of ac- 
cused Nos, 1 and 2. The accused No, 2 
did not appear before the High Court 
and remained absconding, so that the 
High Court had merely to consider the 
case of accused No. T who is appellant 
Joga Gola before us. 


2. The prosecution case was that on 
12th Sept. 1967 at about 5.00 p.m. the 
five accused persons wanted to kill Ram- 
devsingh, PW-18, ‘but when they came 
across the two deceased Mangubha Khu- 
mansingh and Makhubha Amarsingh, 
they assaulted them with lathis as a re- 
sult of which these two persons died. 
The accused then, particularly accused 
Nos. 1 and 2, bolted away with buffaloes 
belonging to them. Accused Sara Popat, 
‘who is the approver in the case, was the 
main witness which sought to prove the 
prosecution case against the accused. 


3. The trial Court disbelieved the ap- 
prover completely and also held that the 
Evidence led by the prosecution to cor- 
roborate the testimony of approver was 
also not reliable. The High Court how- 
ever after going through the evidence of 
the prosecution found, that although the 
evidence of the approver suffered from 
some infirmities, it was fully corroborat- 
ed by the evidence of a number of wit- 
nesses who had seen the accused near 
the place of occurrence or nearabout the 
same place during the evening or at 
Other times of the day. The High Court 
While considering the evidence of the 
approver completely overlooked two im- 
portant infirmities which appeared in the 
evidence of the approver and which were 
sufficient to discredit the entire testi- 
mony of the approver apart from the 
question of corroboration. In the first 
place, it would appear from the evidence 
of the approver that his confession which 
preceded the pardon as a result of which 
he became approver was wholly excul- 
patory and the approver did not impli- 
cate himself in any way in the murder- 
ous assault on the deceased persons, 
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Secondly, the High Court itself found 
that the approver falsely implicated 
three persons namely accused Nos. 3, 4 
and 5 who had been acquitted by the 
Trial Court and whose appeal the High 
Court itself dismissed in limine. In view 
of these two infirmities, no reliance could 
be placed on the evidence of the ap~ 
‘prover, more particularly when the trial 
Court who had the initial advantage of 
watching the demeanour of the witness 
had disbelieved the approver on the in- 
‘trinsic merits of his evidence. For these 
reasons, therefore, we would have to ex- 
clude evidence of the approver totally 
from our consideration. We would now 
endeavour to find out if there is any other 
evidence to connect the appellant with 
the crime, Reliance was placed on the 
evidence of PWs 3, 9, 10, 18 and 23 to 
show the presence of the appellant and 
accused No. 2 nearabout the place of oc- 
currence along with the buffaloes which 
by itself is not sufficient to raise an ir- 
resistable conclusion that the appellant 
committed the murder of the deceased. 
It is well settled that before a court can 
act on circumstantial evidence, the evi- 
dence must exclude every other reason- 
able hypothesis except the guilt of the 
accused, In the instant case, even if the 
appellant was found with the buffaloes 
belonging to the deceased, it is quite pos- 
sible that he may have got hold of the 
buffaloes from some field and tried to 
steal them away. For these reasons 
therefore, the evidence in this case is not 
conclusive to prove the participation of 
the appellant in the crime alleged against 
him. In this view of the matter it is not 
necessary for us to go to the evidence of 
the witnesses indicated above, 


4, There may be no doubt, however, 
that the buffaloes did belong to the de- 
ceased and there is sufficient evidence to 
show that the two deceased had gone to 
the fields with the buffaloes and did not 
return, It is also found from the evi- 
dence that buffaloes also did not return 
but were seized from the possession of 
accused Nos. 1 and 2. It has also been 
proved from the evidence of PWs 15 and 
17 that the buffaloes belonged to the de- 
ceased persons. In these circumstances, 
therefore, although there is no evidence 
to support the conviction of the appel- 
lant u/ss. 302/34, 396 and 412 of Indian 
Penal Code, but the prosecution has un- 
\doubtedly proved that the appellant was 
iin -possession of stolen property namely 
ithe buffaloes belonging to the deceased 
persons. In these circumstances, there- 
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fore, the appellant cannot escape convic- 
tion u/s. 411 of I.P.C. It appears that 
the appellant was not granted bail when 
this appeal was filed in this Court and 
has already served term of more than 
five years. For these reasons, therefore, 
we allow this appeal to this extent that 
the appellant is acquitted of all the 
charges except that u/s. 412 which is 
altered to that u/s. 411 and the sentence 
is reduced to the period already served. 
The appellant will now be released 
forthwith. 


Order accordingly, 


AIR 1982 SUPREME COURT 1228 
(From: Patna) 


R. S. SARKARIA, R. S. PATHAK AND 
O. CHINNAPPA REDDY, JJ. 


Criminal Appeal No: 386 of 1974, D/- 
4-3-1980. 


Shambhu Kuer, Appellant v. State of 
Bihar, Respondent. 


Penal Code (45 of 1860), Ss. 300, 326, 
34 — Conviction for offence under S. 300 
read with S. 34 — Validity — Eye wit- 
nesses not clearly stating that accused 
continued to hold deceased till assault 
Was over by another accused — Evidence 
only showing that accused (appellant) 
caught hold of deceased and scufiled with 
him while another accused took out knife 
and commenced assault — It could nof 
be inferred that appellant shared inten- 
tion of another accused to murder de- 
ceased — Appellant would be vicariously 
liable for offence under S. 326 read with 
S. 34, Decision of Patna High Court, Re- 
versed. à (Para 1) 


SARKARIA, J.:— We have heard the 
learned counsel on both sides. There 
were three persons who were prosecuted 
for the murder of one Surendra Prasad 
Singh, a young man of about 21 years, 
The prosecution allegation was that 
Shambhu Kuer caught hold of the deceas~ 
ed, and Mandip gave three blows to the 
deceased with a knife. Out of the accused 
persons, one, Kailash was acquitted by 
the trial Court, while the other two were 
convicted : Mandip under S. 302 and 
Shambhu Kuer under S. 302 read with 
S. 34 LP.C. During the pendency of the 
appeal Mandip was released by Govern- 
ment on the ground of serious illness, 
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Mandip’s appeal was therefore dismissed 
as infructuous. The conviction of aprel- 
Tant Shambhu Kuer was upheld by zhe 
High Court, with the finding that he con- 
tinued to hold the deceased till the as- 
sault was completed by Mandip. One of 
the three injuries on the deceased 
which had pierced the right lung, was 
according to the medical witness, suffi- 
cient to cause the death in the ordinary 
course, Counsel for the appellant cm- 
tends, and we think rigkt that the eye- 
witnesses did not clearly state that the 
appellant continued to hold the deceased 
till the assault was over. All that appears 
in the evidence is that Shambhu Kier 
caught hold of the deceased and the -at- 
ter scuffled to get himse.f released. Im- 
mediately thereafter Mandip took out a 
knife and started assaulting the deceased. 
From the mere fact that the appellant 
caught hold of the deceesed and scuffled 
with him, while Mandip took out a knife 
and commenced the assault, it cannot be 
inferred beyond reasonable doubt, that 
he shared the intention of Mandip to 
murder the deceased, At the most, he was 
vicariously liable for ar. offence under 
S. 326 read with S. 34 Penal Code. We 
therefore, partly allow fhis appeal, alter 
the conviction of the app2llant to one un- 
der Section 326 read with Section 24 
ILP.C. and sentence him to imprisonment 
already undergone, whic, we are told, 
is about 64 years. 


Appeal partly allowed. 


AIR 1982 SUPREME COURT 1229 () 
(From: Allahabad) 
S. MURTAZA FAZAL ALI AND 
P. S. KATLASAM, JJ. 


Criminal Appeal No. 138 of 1980, Dj/- 
25-2-1980. 
Qamruddin, Appellant v. Acqeel and 


others, Respondents. 


Constitution of India, Art. 136 — Ap- 
peal against acquittal of accused by High 
Court — High Court neither trying te 
displace some important reasons given by 
trial Court, nor making any attempt toe 
scan intrinsic merits of evidence — Judg- 
ment of High Court wouid not be in ac- 
cordance with law — Held, appeal would 
be allowed and case would be remanded 
to High Court for fresh disposal acccrd- 
ing to law. Decision of Allahabad High 
Court, D/- 9-5-1978, Reversed. (Pare 3) 
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FAZAL ALI, J.:—- This appeal by Spe- 
cial Leave is directed against an order 
of the High Court of Allahabad 9-5- 
1978 allowing the appeal and acquitting 
the respondents of the charges framed 
against them. 


2. We have gone through the judg- 
ment of the Allahabad High Court and 
have also heard counsel for the parties. 

3. The trial Court had convicted the 
accused on a full and complete appraisal 
of the evidence. The High Court in ap- 
peal has written a very cryptic judgment 
and has not tried to displace some of the 
important reasons given by the trial 
Court nor has it made any attempt te 
scan the intrinsic merits of the evidences, 
We are satisfied that the judgment of the 
High Court is not in accordance with the 
law. In these circumstances therefore 
We allow this appeal and remand the 
case to the High Court for fresh disposal 
according to law. The respondents will 
continue to remain on bail, so long as the 
appeal is decided by the High Court. If 
is however open to the appellant to move 
the High Court for cancellation of the 
bail if the respondents misuse their pri- 
vilege, Any observations made by us 
have been made only for the purpose of 
this appeal and will not prejudice the 
decision of the High Court on merits. 


Appeal allowed, 





AIR 1982 SUPREME COURT 1229 (2) 
(From: Punjab) 
V. R. KRISHNA IYER AND 
R. S. PATHAK, JJ. 

Criminal Appeal No. 606 of 1980, D/- 
9-9-1980. 

Girdhari Lal, Appellant v. State of 
Punjab, Respondent, 


Criminal P, C. (2 of 1974), S. 357 (a) — 
Order directing payment of litigation costs 


fo State — It cannot be passed unless 
substantive sentence of fine is imposed on 
accused — High Court issuing direction 


under S. 357 (a) to accused on whom no 
fine was imposed and who was let off on 
probation —- High Courts direction is 
liable to be set aside. Decision of Pun- 
jab High Court, Reversed. (Para 2) 


JUDGMENT:-—— The short point aris- 
ing in this appeal is as to whether the 
order of the High Court directing pay- 
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ment of Rs. 3,000/- as litigation costs to 
the State is sustainable in the light of 
the provisions in S. 357, Cr. P, C. 


2. If is obvious that for sustaining an 
order directing expenses to be paid to the 
. State under this provision, there must be 
2a substantive sentence of fine. | In the 
absence of such a sentence of | fine, no 
direction under Cl, (a) can be made. In 
the present case, the High Court, while 
maintaining the conviction, hag set aside 
the imprisonment imposed by! the trial 
court and has not imposed any fine on the 
accused. On the other hand, the appellant 
has been given the benefit of (probation. 
There cannot be a direction for compen- 
sation under S. 357 (a), where there is no 
sentence of fine, and where the convict 
has been let off on probation. We set 
aside the order of the High Court to the 
extent of imposition of compensation in a 
sum of Rs. 3,000/-- The appeal is dis- 
posed of accordingly. 

; Order ote 


AIR 1982 SUPREME COURT 1230 (1J 
(From : Allahabad) 
R. S. SARKARIA AND 
V. D. TULZAPURKAR, JJ. 
Civil Appeal No. 2199 of 1980 and 
S. L. P. (Civil) No. 1871 of 1980, D/- 
22-9-1980, 


} 


Bishan Chand, Appellant v.| The Vth- 


Addi. Distt. Judge, Bullandshahr (U. P.) 
and -another, Respondents, 


Constitution of India, Art. 136 — U.P. 
Urban Buildings (Regulation of Letting, 
Rent and Eviction) Rules (1972), R. 16 (2) 
— Suit for eviction — District Judge re- 
cording finding on question of| compara- 
tive ‘hardship — Non-consideration of 
R. 16 (2) — Confirmation of lorder by 
High Court — Case remanded to District 
Judge to reconsider question of| compara- 
tive hardship in light of R. 16| (2). Deci- 
sien of Allahabad High Court, | Reversed. 

(Para 2) 


“‘TULZAPURKAR, J.:— Special leave 
to appeal granted. | 


2. On hearing counsel on either side 
we are satisfied that in the circumstances 
of the case the matter requires to be re- 
‘manded. In the ejectment suit! by the 
landlord the Vth Addl. District Judge, 
Bullandshahr, who disposed of the appeal 
has unfortunately recorded a finding on 
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Om Prakash v.. Dig : Vijendrapal 


A. I. R. 


the yuestion of comparative hardship in 
a peculiar way. He held that hardship to 
both the landlord and the tenant would 
be the same. If that be the finding, in 
the absence of any additional circum- 
stance indicating that preference could 
be snown to the landlord the ejectment 
order in his favour could not be made, 
Apart from this, it does appear that R. 16 
(2) of U. P. Urban Buildings (Regulation 
of Letting, Rent and Eviction) Rules, 
1972 has’ not been considered at all DY 
the appellate court. Such an order has 
been confirmed by the High Court. We, 
therefore, set aside the High Court’s 
order and send the case back to the Dis- 
trict Judge for disposal of the appeal in 
accordance with law with a direction to 
Consider the question of comparative 
hardship in the light of the aforesaid, 
R. 1€ (2). While considering this question 
it will be open to the appellate court to 
fake into consideration the facts relating 
fo th= earlier agreement, the offer of the 
appellant before us to give back his own 
shop to the respondent and the equities 
arisirg in the case. Opportunity is given 
to the parties to lead additional evidence 
In the form of affidavits before the ap- 
pellate Court. The matter is accordingly 
remanded. There will be no order as to 
costs of the appeal. 


Order accordingly, 


AIR 1982 SUPREME COURT 1230 (2) 
== 1982 All. L. J. 376 
(From : Allahabad) 
7 A. D. KOSHAL, 
V. BALAKRISHNA ERADT 
AND R. B. MISRA, JJ. 
Civil Appeals Nos. 1314 of 1978,* 2436 


and 1710 of 1981 and Special Leave Peti- . 


tion. (Civil) No. 3573 of 1979, 
1982. . 
Om Prakash Gupta, Appellant v. Dig 
Vijendrapal Gupta, Respondent. 
With 
Gopal Krishna Andley, Appellant v. 
Sth Additional District Judge, Kanpur 
and others, Respondents. 
And 
Satya Narayan, Appellant v. 3rd Addi- 
tional District Judge, Jalaun and others, 
Respondents, 
Suresh Chand, Petitioner v, 
Chist, Respondent, 


Reported in 1978 (U. P.) R. C. C. 413. 
Po e a tet a a a 


D/- 5-3- 


Qulam 
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(A) U. P. Urban Buildings (Regulation 


of Letting, Rent & Eviction) Act (13 of 
1972), S. 2 (2) — ` Interpretation of — 


Applicability of the Act —’ Act shall not. 


apply to building during a period of ten 
years from the date on which its con- 
struction is completed. ATR 1980 SC 635, 
Disapproved -—— (Interpretation of Sta- 
tutes), 


There is no ambiguity in the language 
of sub-sec, (2) of S. 2 and in the absence 
of any ambiguity there is no question ‘of 
taking any external aid for the interpre- 
tation of the sub-section In plain words 
the sub-section contemplates that the Act 
shall not apply to a building during a 
period of ten years from the date on 
which its construction is completed. If 
nowhere. says that the building should 
have been constructed atter the enforce- 
ment of the Act and ta interpret it in 
that way would be addirg words to the 


sub-section, which is not permissible. — 


Primarily the language employed is the 
determining factor of the intention of 
the legislature, The firs: and primary 
rule of construction is that the intention 
of the legislature must be found in the 
words used by the legislature itself. The 
question of interpretation arises only 
when the language is ambiguous and, 
therefore, capable of two interpretations. 
In the present case the language of sub- 
sec. (2) of S. 2 is explic and unambigu- 
ous and it is not capable of two inter- 
pretations. AIR 1980 SC 635, Disapprov~ 
ed, _ (Para 5) 


(B) U. P. Urban Builcings (Regulation 
of Letting, Rent & Eviction) Act (13 of 
1972), Ss. 2 (2) Expln. 1 and 39 — When 
the building will be deemed to have 
been constructed — Benefit of S. 39 when 
can be given. © 


A perusal of Explanation I makes it 
abundantly clear that the date of occu- 
pation would be taken to be the date of 
completion of the construction only when 
there is no report or record of the com- 
pletion of the construction or no assess- 
ment thereof. I£ there is an assessment, 
as in the present case it is, it will be the 
date of the first assessment which will 
be deemed to be the date of completion 
of the construction, and in that view of 
the matter the building had not become 
more than ten years’ old on the date 
when the revision came lo be decided by 
the High Court, and therefore there was 
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no question of giving the benefit of Sec- 
tion 39 of the Act to the tenant. (Para 6) 


Further, in order to attract S, 39 tha 
suit must be pending on the date of com~ 
mencement of the Act which is 15th of 
July, 1972 but the suit giving rise to tha 
present appeal was filed on 23rd of Mar. 
1974 long after the commencement of 
the Act. There is yet another reason why 
S. 39 will have no application te the pre- 
sent case. In view of sub-sec. (2) of S. 2 
of the Act the Act is not applicable to 
a building which has not a standing of 
ten years and if the Act itself was nof 
applicable, it would be absurd to say that 


(Para 7} 


Cases Referred : Chronological Paras 
1980 All LJ 651: (1980) 3 SCC 452 3 
1980 All LJ 1186: (1980) 4 SCC 258 s 
ATR 1980 SC 635 5 
AIR 1977 NOC 184: (1976) 2 All LR 
721 3 


. MISRA, J.:— The first two appeals by 
special leave and the third by certificate 
and the special leave petition raise a com- 
mon question of law and, therefore, we 
propse to dispose of them by a common 
judgment, 


2. The pattern of facts in all these 
cases is similar. We, therefore, set out 
the facts of Civil Appeal No. 1314 of 1378 
to bring out. the point for consideration 
in these matters. 


3. The appellant Om Prakash Gupta is 
a tenant of a shop on a monthly rent of 
Rs, 150/-. The respondent-landiord filed 
a suit for the eviction of the tenant on 
the ground that the U. P. Urban Build- 
ings (Regulation of Letting, Rent and 
Eviction) Act, 1972 (Act 13 of 1972 and 
hereinafter referred to as ‘the Act’) did 
not apply to the shop and the tenant was 
Hable fo eviction. The Judge, Small 
Cause Court, Mainpuri decreed the suit 
on the finding inter alia that the con- 
struction of the shop in suit was com- 
pleted in the year 1967 and that ten years 
having not elapsed since then, the provi- 
Sions of the Act did not apply to the case 
The defendant went up in revision under 
Section 25 of the Provincial Small Cause 
Courts Act against the judgment and 
decree of the trial Court but the same 
was substantially dismissed. The defen- 
dant thereupon filed a revision under 
S. 115 of the Civil Procedure Code in the 
High Court which came up for hearing 
before a learned single Judge who re- 
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mitted the. following issue to | ‘the trial 
Court : 

“On what date was the construction of 
` the building in dispute completed within 
the meaning of S. 2 (2) of the U. P. Ur- 
ban Buildings (Regulation of | Letting, 
Rent and Eviction) Act, 19'72, and deem~ 
ed to have been completed as contem- 
plated by Explanation I (a) thereto. as 
The Judge, Small Cause Court! by his 
order dated 26th of November, 1977 re- 
turned the following finding: | 

“The construction of the disputed shop 
will be deemed to have been completed 
on the date of the first assessment ie, 
1-4-68 within the meaning of [Section 2 
(2) of the U. P. Urban Buildings Act, 
1972.” | 
' The finding returned by the trial Court 
was sought to be challenged on (behalf of 
the tenant on the ground that: the date 
of occupation should be taken to be the 
date of completion of the construction of 

the shop and not the date of the first 
assessment, In Tilak Raj v. Sardar Dev- 
endra Singh (1976) 2 All LR 721. (AIR 
1977 NOC 184), a learned single| Judge of 
the same High Court had the occasion to 
consider S, 2 (2) of the Act. He held : | 

“It is apparent from this provision that 
for purposes of this Act, a building is to 
be deemed to be constructed, if lit is sub- 
fect to assessment, on the date, with ef- 
fect from which the first assessment is 
made, It is immaterial whether the 
building was constructed actually prior 
to that date or it had come into occupa- 
tion prior to that date. The law) recognis- 
ed for the purposes of this Act, the date 
of assessment as the date of the comple- 
tion of the building. There is thus no er« 
ror in the judgment of the Court below,” 
The learned single Judge before whom 
the revision in the instant case| came up 
for hearing doubted the correctness of 
the above decision, He, therefore, refer- 
red the case to a Division Bench. 

4. There is no dispute that! the first, 
assessment of the shop took place on Ist 
of April, 1968, It is also not in dispute 
that the shop in question was; occupied 
by the defendant on 16th of June, 1967, 
and prior to his occupation the shop was 
in occupation of another tenant for about 
a month and a half. The appellant sought 
the benefit of S. 39 of the Act on the 
ground that if the date of occupation was 
taken to be the date of the completion 
of the construction of the shop, then ten 
years having elapsed during the’ penden- 
cy of the revision before the High Court, 
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the Act would be applicable. The Divi- 
sion Bench, however, overruled the con= 
tention of the appellant and held that the 
construction of the shop in question 
woulc be deemed to have been complet- 
ed on ist of April, 1968 and, therefore, 
the Act would not be applicable to the 
building till the date of the decision of 
the ravision on March 23, 1978. The de- 
fendant undaunted by the failure came 
to ths Court to challenge the judgment 
of the High Court. 

5. Mr. G. L. Sanghi, senior counsel, 
appearing for the appellant ‘strongly 
contended that on a correct interpreta- 
tion cf sub-sec. (2) of S. 2, the Act would 
be applicable tc the shop in question. It 
woulc be approvriate at this stage to ex- 
tract sub-sec, (2) of Section 2 of the Act 
insofer as it is material for the purposes 
of the case : 


“Except as provided in sub-sec, (5) of 
S, 12, sub-sec. {1-A) of S. 21, sub-sec. (2) 
of S, 24, Ss, 24A, 24B, 24C or sub-sec, (3) 
of S, 29, nothing in this Act shall apply 
to a building during a period of ten years 
from the date on which its construction 
ig completed : 

Explanation I. — For the purposes of 
this sub-section, 

{aĵ the construction of a building shall 
be deemed to have been completed on 
the date on which the completion thereof 
is reported to cr otherwise recorded by 
tha local authority having jurisdiction, 
and in the case of a building subject to 
assessment, the date on which the first 
assessment thereof comes into effect, and 
Where the said dates are different, the 
earliest of the said dates, and in the ab= 
sence of any such report, record or as- 
sessment, the date on which it is actually 
occupied (not including occupation meres 
ly for the purposes of supervising the 
construction or guarding the building un< 
der construction) for the first time:........ å 
The precise contention on behalf of the 
appelant is that the exemption created 
by tkis sub-section does not embrace 
buildings constructed prior to the en- 
forcement of the Act. In support of his 
contention, Mr. Sanghi, relied upon Rat- 
tan Lal Shinghal v. Smt. Murti Devi 
(1980) 4 SCC 258: (1980 All LJ 1136), 
The same contention was raised by him 
in that case also and a Division Bench of 
this Court accepted the contention and 
held that Act 13 of 1872 was prospective 
and applied only to buildings broughê 
into being de novo after the Act cama 
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into force. In that case here is no cis- 
cussion except this bald observation. This 
Court in a subsequent case Ram Sarcop 
Rai v. Lilavati, (1980) 3 SCC 452: (1980 
All LJ 651) held to the contrary. It is 
on this account that the present appeals 
were referred to a larger Bench. There 
is no ambiguity in the language of sub- 
sec. (2) of S, 2 and in the absence of any 
‘ambiguity there is no question of taking 
any external aid for the interpretation 
of the sub-section. In plain words the 
sub-section contemplates that the Act 
shall not apply to a bulding during a 
period of ten years from the date on 
which its construction is completed. It 
nowhere says that the building should 
have been constructed acter the enforce- 
ment of the Act and to interpret in the 
way the learned counsel for the appel- 
lant seeks to interpret ij, we would be 
adding words to the sub-section, which 
is not permissible. Primarily the langu- 
age employed is the determining faetor 
of the intention of the legislature. Ihe 
first and primary rule cf construction is 
that the intention of the legislature must 
be found in the words ased by the eg- 
islature itself. The question of interprata~ 
tion arises only when the language is am- 
biguous and, therefore, capable of two 
interpretations. In the present case the 
language of sub-sec. (£) of S. 2 of the 
Act is explicit and unambiguous and it 
is not capable of two inlerpretations. 


6. As a second limb žo the first argu- 
ment, it is contended that the building 
will be deemed to have been constructed, 
on the date of occupatien on 16th of 
June, 1967 and not on the date of the 
first assessment, and that if this be so, 
the appellant would be entitled to the 


"benefit of S. 39 of the Act on the date 


when the revision came to be decided by 
the High Court on 23rd of March, 1978. 
In order to appreciate this argument it 
will be expedient to refer to Explanation 
I to sub-sec. (2) of S. 2 which has al- 
ready been extracted. Explanation I pro- 
vides that the building shall be deemed 
to have been completed on the date on 
which completion thereof is reported to 
or otherwise recorded b7 the local anth- 
orities having jurisdiction, and in case of 
a building subject to assessment the date 
on which the first assessment thereof 
comes into effect and where the said 
dates are different, tke earliest of the 
Said dates, and in the absence of any such 
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report, record or assessment, the date on 
which it is actually occupied...... for the 
first time. A perusal of Explanation I 
makes it abundantly clear that the date 
of occupation would be taken to be the 
date of completion of the construction 
only when there is no’ report or record 
of the completion of the construction or 
no assessment thereof. If there is an as- 
sessment, as in the present case it is, it 
will be the date of the first assessment 
which will be deemed to be the date of 
completion of the construction, and in 
that view of the matter the building had 
not become more than ten years’ old on 
the date when the revision came to be 
decided by the High Court, and therefore 
there was no question of giving the bene- “ 
fit of S. 39 of the Act to the appellant. . 


T. Further, in order to attract S. 39 the 
suit must be pending on the date of com- 
mencement of the Act which is 15th of 
July, 1972 but the suit giving rise to the 
present appeal was filed on 23rd of Mar.| - 
1974 -long after the commencement of the} © 
Act. There is. yet another reason why 
S. 39 will have no application to the pre- 
sent case. In view of sub-sec. (2) of S. 2 
of the Act the Act is not applicable to a 
building which has not a standing of ten! 
years and if the Act itself was not appli- 
cable, it would be absurd. to say that Sec- 
tion 39 thereof would be applicable. Con- 
sidered from any angle the Act has no 
application to the present case and the 
appellant could not be given the benefit 
of S. 39. The suit has, therefore, been ` 
rightly decreed by the Courts below.. 


8 We find no force in either of the 
contentions raised by Mr. Sanghi. The 
counsel for the appellants in the other 
appeals and the petitioner in the special 
leave petition, adopted the arguments of 
Mr. Sanghi. 


3. For the foregoing discussion the 
appeals and the special leave petition are 
dismissed. There shall, however, be no 
order as to costs, ) 


i10. We, however, direct that the order 
of eviction in each case shall not be exe- 
cuted before 30th of June, 1982 on condi- 
tion that each of the appellants in the 
appeals and the petitioner in the special 
leave petition files. an undertaking in this 
Court within four weeks from today to 
the following effect. l 

1. that he will hand over vacant and 
peaceful possession of the suit premises 
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to the tandlord-respondent A or before 
38Cth of June, 1982; | 

2. that he will pay to the respondent 
arrears of rent, if any, within a month 
from today; | 

3. that he will pay to the respondent 


future compensation for use and occupa- 
tion of the suit premises for each calen- 


der month by the 10th of the succeeding 
. Month; and | 


4. that he will not induct lany other 
person in. the suit premises as a sub-ten- 
art or licensee or in any other capacity 
whatsoever. l 
We further, direct that in idefault of 
compliance with any one or more of the 
conditions of the undertaking or if the 
' undertaking is not filed within [the stipu- 
‘laced time, the decree of eviction shall 
become executable forthwith. 

Appeals and peetion dismissed. 
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civil Appeals Nos. 1920 to 1995 of 1981, 
D/- 23-3-1982. ! 

State of Ù. P. and others, Appellants 
v. Vijay Bahadur Singh and others, Re- 
spondents. 

Constitution of India, Art. 299 — Auc- 
tion of forest lots Govt. Ss, power to 
reject highest hid — Not restricted to’ its 
being inadequate — Subsequent to provi- 
_ Sicnal acceptance of bids Government re- 
vising its policy.— Deciding to! get work 
done through Forest Corporation — Bids 
not finally accepted — No illegality 
Writ Petn. No. 764 of 1981, D/ - 20-5- 
1931 (All), Reversed. (U. P. Forest Cor- 
poration Act (4 of 1975), Pre, and S. 14; 


=a 


Government contracts: Administrative 
law — Governments right to change 
policy}. 


Where the conditions of auction of 
forests lots inter alia provided |that the 
Government was under no obligation to 
accept the highest bid and that, jno rights 
accrued to the bidder merely because his 
bid happened to be the highest, and thal 
the acceptance of bid at the time of auc- 
tion was entirely provisional and was 
subject to ratification by the competent 
authority, namely, the State Government; 
aise, ee naa 


*Writ Petn. No. 764 of 1981, Dj- 20-5- 
1981, (Ail). ree: 
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the Governmer.t’s power to refuse to ac- 
cept the highest bid could not be confin- 
ed to inadequacy of bid only. There may 
be a variety cf good and sufficient rea- 
sons, apart ‘from inadequacy of bids, 

which may impel the Government not to 
accept the highest bid. In fact the Gov- 
ernment had the right, for good and suf- 
ficier.t reasons not to accept the highest 
bid but even to prefer a tenderer other” 
than the highest bidder. The very enorm- 
ity of a bid may make it suspect. It may 
lead the Government to realise that no 
bona fide bidder could possibly offer such 
a bic if he meant to do honest business. 

Again the Government may change or 
refusa its policy from time to time and 
the change of policy by the Government, 
subsequent to the auction but before its 
confirmation, can be a sufficient justifica- 


tion for the refusal to accept the highest 


bid. The Government has the right to 
change its policy from time to time, ac- 
cording to the demands of the time and 
Situation and in the public interest. 
(Para 3} 
In she instant case auction of the forest 
lots f=tched bids which were 71 per cent 
over the estimated price of the timber. 
The bids were fantastically high and 
gave rise to the suspicion that the bid- 
ders may indulge in illicit felling of 
trees. . 


Held that the Government was entitled 


to change or revise its policy subsequent 


to the acceptance of the provisional bid. 
The Government, therefore, could refuse 
to accept the highest bids and could allot 
the lots to the Forest Corporation and 
thus implement the policy of legislatura 
enviseged by the U. P. Forest Corpora- 
tion Act (4 of 1975). Even if there was 
no express policy decision of the Govern- 
ment recorded after the date of aucticn 
it was implicit in the very action of the 
Government in cancelling the auction and 
allotting the forest lots to the Forest Cor- 
poration. Writ Petn. No. 764 of 1981, D/- 
20-5-F981 (All), Reversed. (Para 3) 

CHINNAPPA REDDY, J.:— The Uttar 
Pradesh legislature enacted the Uttar 
Pradesh Forest Corporation Act, 1974 to 
provide for the establishment of a Cor- 
poration for the better preservation, 
supervision - and development of forest 
and the better exploitation of forest pro- 
duce within the State of Uttar Pradesh. 
The Chairman and all other members of 
the Corporation were to be appointed by 
the State Government. The State Gov- 
ernment was to, Shake subversions and to 
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advance loans to the Corporation from 
time to time. The Corporation was le~ 
quired to perform the functions prescrib- 
ed by the Act subject to any general or 
special directions that might be given by 
the State Government. One of the func- 
tions of the Corporation, expressly stipu- 
lated by the Act, was “to undertake re- 
moval and disposal of trees and exploita- 
tion of forest resources entrusted to it 
by the State Government.” Anotner 
function was ‘to manage, maintain and 
develop such forests as are transferred 
or entrusted to it by the State Govern- 
ment, Obviously, the ‘contract system’, 
that is, the system of selling by public 
auction the right to fell vrees and expioit 
forest produce in specified forest areas 
(described in their parlance on ‘forest 
lots’ was to go. It was to be substifcted 
by the scheme of allotting thé forest lots 
to the Uttar Pradesh Forest Corpora‘ion 
and required the Corporation to fell the 
trees and exploit forest produce. How-~- 
ever, despite the enactment of the U-tar 
Pradesh Forest Corporation Act, the con- 
tract system appeared tc persist. For the 
year 1980-81 auction of forest lots of East 
Bahraich Division was, aS in prev-ous 
years, advertised and it was to be held 
on 22nd, 23rd, 24th and 25th September, 
1980. But soon after publishing the ad- 
vertisement, the Government took a ceci~ 
sion that the forest lots should be allotted 
to the Uttar Pradesh Forest Corporation 
for felling of trees. This decision app2ars 
to have led forest contractors to move 
fast in the matter by getting some mem- 
bers of the Legislature to intervene al- 
most immediately. Notwithstanding ‘that 
the Legislature itself had laid down the 
. policy to be pursued ir the matter of 
exploitation of forest produce, which was 
to be through the offices of the Fcrest 
Corporation, some legislators, acting 
quite contrary to legislative policy, re- 
commended to the Forest Minister of the 
Government of Uttar Pradesh that the 
forest lots of Bahraich Forest Div:sion 
should not be allotted to the Forest Zor- 
poration. There was a meeting in the 
room of the Minister. After some discus- 
sion, the Minister issued oral instruccions 
to the effect that the Forest Corporation 
should work only Khair lots in both the 
Forest Divisions of Bahraich during the 
year 1980-81 and that the allotment of 
lots of sal and other trees to the Forest 
Corporation was to be cancelled. The 
Minister also issued oral instructions that 
the work of the Forest Divisions of Bah- 
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raich was ‘to be entrusted to the Forest 
Corporation next year. Pursuant to the 
oral instructions of the Minister, the 


. Uttar Pradesh Forest Corporation, by its 


letter dated September 6, 1980, informed 
the Chief Conservator of Forests, Uttar 
Pradesh that they would take up work of 
Khair lots only during the year 1980-81. 
The Chief Conservator of Forests in his 
turn conveyed the 
Conservator of Forests, Gorakhpur and 
the Division Forest Officer, East Bahraich 
Forest Division. Thereafter, forest lots of 
East Bahraich Division other than Khair, 
were advertised for public auction on Ist, 
3rd, 4th and 5th of November. It was one 
of the conditions of the auction that any 
bid that might be accepted at the time 


of auction was only provisionally accept- 


ed and that it was subject to ratification 
by the competent authority, namely, the 
State Government. On Ist, 3rd and 4th 
November the auction went off smoothly 
and bids for several lots were provision- 
ally accepted by the Forest Officers. On 
November 5, 1980 there was trouble. 
There was an explosion at the place of 
auction, It scared the bidders. The Forest 
Officer stopped the auction and submitted 
a report to the Conservator of Forests. 
The Conservator of Forests wrote to the 
Additional Chief Conservator of Forests 
informing him: about the postponement 
of the auction and also mentioning that 
representations had -been received from 
two groups of contractors, According to 
the version of one group of persons, 
some bidders who were present at the 
auction had been abused and threatened 
by others who brandished revolvers at 
them. In order to persuade them not to 
bid at the auction, they even” fired re- 
volvers in the air. The Forest Officer did 
not take any action against them. They 
wanted that the auction of all the lots 
including those held on Ist, 3rd and 4th 
should be cancelled. The other group 
of contractors stated in their representa- 
tion that they were the highest bidders 


at the auctions held on Ast, 3rd and 4th 


which had gone on peacefully and that 
their bids should be accepted. and not 
cancelled. According to the Conservator 
of Forests the entire trouble was due to 
the failure of the District Forest Officer 
to observe the official instructions strictly. 
He had allowed unregistered contractors 
to become successful bidders instead of 
preventing. them from participating in 
the auction. The Conservator also stated 
in his letter that the highest bids fetched 
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-at the auction were 7l per cent more than 


oe 


‘In offering high bids. 


should be allotted to the Fores 
`_ tion for exploitation, The Chief Conserva- 


the estimated price. It -was only in ' East 
Bahraich Forest Division that there were 
such huge bids. In other Forèst Divisións 
the bids were about 37 to 55| per cent 


‘more than the estimated price.| According 


to the Conservator of Forests | the high 
bids in East Bahraich Division| were due 
to the fact that the - Bhingla,| Sohelwa, 
East and West Kakaradai forest areas 
were notorious for illicit felling of trees. 
the contractors 
who had become the highest bidders 
were evidently motivated by the oppor- 


‘tunity and chance for illicit fe ling. The 


Conservator, therefore, recommended 
that all lots of East Bahraich! Division 
t Corpora- 


tor of Forests agreed with the jreport of 
the Conservator of Forests, East Bah- 
raich Division and had a talk with the 
Forest Minister on the subject; In the 
prevailing situation the Minister ordered 
that all the lots of East Bahraich Division 


‘also should be allotted to the Forest Cor- 


. poration, Ordprs were accordingly issued 


--. cancelling the 


‘to the Forest |Corporation. These 


auction held on! Ist, 3rd, 
4th and 5th November and allotting all 
the forest lots of East Bahraich] Division 
orders 


‘of the Government were challenged by 


-the Government to accept 


the highest bidders at the auction held 
on Ist, 3rd and 4th November | by filing 

i in the High Court, 
High Court allowed the Writ Petition 
and issued a a straightway | directing 


a writ petitio | The 


the highest 


contractors to 


.. Work the forest lots. The Forest | Corpora- 


bids and to ste the 


tion: and the State of Uttar Pradesh have 
preferred appeals to this Court after 
obtaining special leave from n Court. 


2. The Higħ Court took the view that 


the Government had given no reasons for 
cancelling the auction and that its deci- 
sion was therefore void. The High Court 
further said that if the disturbance which 
took place on 5th November wag the -rea- 
son for the cancellation of all the auctions, 
that ground was irrelevant and should not 
have formed the basis of the Government’s 
decision. It was further held that the 
conditions of auction enabled the Govern- 
ment to reject} the highest -bids | on the 
ground of inadequacy of bids only and on 
no other ground. If the bids were not 
inadequate the Government was bound 
to confirm the/|auction. The High Court 
also observed ia there appeared to be 
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no policy decision ` of the Government ` 
that the various forest lots should be als 
lotted to the Forest Corporation. In any 
case, it was said that the -allotment in 
favour of the Corporation was arbitrary: . 
as it was for a price of Rs. 97 lakhs only 
whereas the bids fetched a price of Rs, 
one crore and ninety two lakhs. 


3. It appears to us that the High Court 
had clearly misdirected itself The con- 
ditions of auction made it perfectly clear 
that the Government was under no obli- 
gation. to accept the highest bid and that 
no rights accrued to the bidder merely 
because his bid happened to be the high- 
est, Under Condition No, 10 it was ex- 
pressly provided that the acceptance of 
bid at the time of auction was entirely 
provisional and was subject to ratification 


by the competent authority, namely, the 
State Government. Therefore, the Gov- 
ernment had the right, for good and 


sufficient reason, we may say, not to ac- 
cept the highest bid but even to prefer a|. 
tenderer other than the highest bidder.. ` 
the High Court was clearly in error in 


holding that the Government could not 
refuse to accept the highest bid 
except on the ground of inadequacy 


of the bid. Condition No. 10 does not so 
restrict the power of the Government not 
to accept the bid. There is no reason 
why the power vested in the Government 
to refuse to accept the highest bid should 
be confined to inadequacy of bid only. 
There may be a variety of good and suffi- 
cient reasons, apart from inadequacy of 
the Government 
not to accept the highest bid. In fact, to 
give an antithetic illustration, the. very 
enormity of a bid may make it suspect. 
It may lead the Government to realise 
could possibly 
offer such a bid if he meant to do honest 
business. Again the Government may 
change or refuse its policy from time to 
time and we see no reason why change of 
policy by the Government, subsequent toj- 
the auction but before its confirmation, 
may not be a sufficient justification for 
the refusal to accept the highest bid. It 
eannot be disputed that the Government 
has the right to change its policy from 
time to time, according to the demands 
of the time and situation and in the pub-i-. 
lic interest? If the Government bas the 
power to accept or not to accept the high- 
est bid and if the Government has also 
the power to change its policy from time 
to time, it must follow that a change or 
revision of policy subsequent to the pro- 
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visional acceptance of the bid but before 
its final acceptance is a scund enough rea- 
son for the Governments refusal to ac- 
cept the highest bid at an auction. Taat 


is precisely what has happened here. The 
legislative policy which the Government. 


was bound to implement sooner or leter 
was clearly against auction of forest “ots 
and in favour of allotment of the lote to 
the Forest Corporation. That was why 
though forest lots were originally adver- 
tised for auction the Government can- 
celled the proposal to auction the -ots 
and decided to allot them to the Forest 
Corporation. The decision of the Gov- 
ernment to do so was in implementation 
of the policy laid down by the legislature 
when it passed the Utter Pradesh Cor- 
poration Act. However, at the interven- 
tion of some members cf the legislature 
the Forest Minister decided to go kack 
upon the previous decision to allot the 
forest lots to the Forest Corporation in 
accord with the legislative policy. He 
decided to sell the lots ky public auction, 
contrary to the policy indicated by the 
legislature. Though the auction went off 
smoothly on the first three days, there 
Was a disturbance on tne 4th day. The 
incident on the last day and the fantestic 
bids spurred the Government to rethink 
the entire matter and to accept the recom- 
-mendation of the officiats of the Forest 
Department from Forest Officer to Caief 
Conservator of Forests that the highest 
bids offered at the auction held on Ist, 
3rd and 4th November, should not be ac- 
cepted by the Government. The Cov- 
ernment, not having already ratified the 
bids and finding itself free to revise its 
policy, cancelled the auction and allatted 
the forest lots to the Ferest Corporation. 
It is true that there is 10 express pclicy 
decision of the Govt, recorded efter 
the date of auction. It is implicit in the 
very action of the Government in carcel- 
ling the auction and aLotting the fcrest 
lots to the Forest Corporation. The 
policy decision had already been taker: by 
the legislature when it enacted the Uttar 


Pradesh Forest Corpora-ion Act and by. 


the Government when fH earlier dec.ded 
to allot all the forest Jots to the Fcrest 
- Corporation. There was a deviation from 
the policy decision, at tne instance of 


some legislators, in the case of the 
East Bahraich Forest Division. The events 
that took place later that is the faniasy 
of the bids at the aucticn on Ist, 3rd and 
4th and the disturbances: that took place 
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on 5th exposed the folly of such devia- 
tion and resulted in the Government im- 
mediately reverting.to its earlier decision 
to allot.all“the forest lots to the Forest 
Corporation. It, is true that the auction 
held on 1st, 3rd and 4th November fetch- 
ed bids totalling Rs. 1 crore 92 lakhs 
which was 71 per cent over the estimated ` 
price of the timber, This was far, far 


above any amount that might be expect- _ 


ed to be realised from the Forest Cor- 
poration. In our view that would not 
make the decision oof the .Gov- 
ernment arbitrary. In the first place the 
bids were fantastically high and there- 
fore, became suspect. One must wonder 
how such bids could be offered if the 
bidders did not propose to indulge in 
illicit felling. The State is not merely 
interested in realising revenue but is 
equally interested in the preservation and 
development of forests. It cannot know- 
ingly enter into contracts with bidders 
who must have, at the back of their minds 


the opportunity or the gamble of illicit - - 


felling of trees. 
Corporation is 


In the second place the 
a wholly Government 


owned Corporation dedicated to the better. ` 


pres€rvation and developments of forests 
and the better exploitation of forest 
produce. The profits of the Corporation 
are in truth the profits of the State it- 
self, The circumstance that the Cor- 
poration may not be able to pay the same 
price as forest contractors cannot be a 
reason for denying the Government the 
right to give effect to legislative policy. 
We are, therefore, unable to find any in- 
formity attaching to the decision of the 
Government. One of the principal grounds 
on which the High Court set aside the 
decision of the Government was that the 
Government stated no reasons for its de- 
cision, It is not correct to say so. The 
letter of the Government addressed to 
the Chief Conservator: of Forest com- 
municating its decision says: “Gov- 
ernment have accepted this proposal that 
all the forest lots should be got worked 
through Forest Corporation and the en- 


_tire auction of all the lots of maior forest 


produce of this Division be cancelled’. 
It is clear that the auction was cancelled 
because the Government decided to allot 
the entire forest lots to the Forest Cor- 
poration. As already observed by us this 
decision to allot the forest lots to the 
Forest Corpn. was in conformity with 
legislative policy and the earlier decisions ` 
taken by the Government to implement 


the legislative policy. It was no more 


. allow both the appeals 
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than a reversi on to a policy decision al- 
ready taken, lIt was a good and sufficient 
reason for setting aside the auction. We 
are unable to hold that the decision of 
the Government was bad forjfailure to 
state reasons. In the circumstances we 
with costs, set 
-aside the judgment of the High Court 
and dismiss the Writ Petition. 

Appeals allowed. 
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(From: 1981 Ali Cri R 98) 
S. MURTAZA FAZAL ALI, D. A. DESAI 
l AND VARADARAJAN, JJ. 


Criminal Appeal No. 298 of 1981, D/- 
` 15-1-1982. | 


Chandrapal Singh and others! Appel- 
lants v. Maharaj mee and another, Re- 
spondents, | 


(A) as P. C. (2 of 1974), S. 195 
(1) (b) (i) and (3) — Offence under Sec- 
tion 193, I.P.C.. of filing a false affidavit 
before Rent 
trol Officer 
plaint by Court whether 
for taking cognizance of such -offence by 
'eriminal Court. 1981 All Cri R 98, Re- 
versed, (Penal Code (1860), S. 193); (U. P. 
Urban Buildings (Regulation 





x Letting, 
Rent and Eviction) Act (1972), sl! 34 (2). 


The Rent Control Officer | shall be 
deemed to be a civil court within the 
meaning of Sections 345 and 346 of Cr, 
P. C. 1973 and in. view of sub-section (2) 
of S.-34 of the U. P. Urban [Buildings 
(Regulation of Letting, Rent and Evic- 
tion) Act, 1972, shall be a civil |court for 
the purpose of S. 193, ILP.C. S. 195 (8), 
Cr, P., C. provides that the expression 


‘Court’ in Section 195 (1) (b) (i) will in- © 


clude a tribunal constituted by jor under 
a Central, Provincial or State Act if de- 
clared by that! Act to be a Court for the 
purposes of the section. S. 195 (1) (b) (i) 
provides -a pre-condition for taking cog~ 
nizance of an pffence under S. 193, LP.C., 
viz. a complaint in writing of “the Court. 
In view of the specific provision made 
in sub-section (2) of S. 34 of the Rent 
Act that for the purposes of Sections 345 
and 346, Cr. C. Rent Contre} Officer, 
assuming it to be a Tribunal as/held by 
the High Court and not a Court, would 
be deemed to be a civil court and, there- 


fore, for pues ‘of Sections 193 | and 


PAPARE a | | 


Chandrapal Singh v. Maharaj Singh 


a pre- condition” 


. LP.C. is liable 


A.L R. 


228, I.P.C. a fortiori any proceeding be- 
fore it would be a judicial proceeding 


within the meaning of S. 193, LP.C. If, 
therefore, according to the complainant 
false evidence was given in a judicial 


proceeding before a civil court and the 
persons giving such false evidence have 
committed an offence under S. 193, LP.C., 
in or in relation to a proceeding before 
a court, no court can take cognizance of 
such offence except on a complaint in 
writing of that Court. The grievance in 
the instant case, is that a false affidavit 
was filed by the accused which was re- 
ceivable as evidence in the allotment 
proceedings before the Rent Control Off- 
cer which as a Tribunal would be com- 
prehended in the expression ‘Court’. If 
false evidence in the form of affidavit 
filed by the accused was given before 
Rent Control Officer, a civil court for the 
purpose of S. 193, ILP.C. that being a 
judicial proceeding S, 195 (1) (b) (i) 
would be attracted. For the purpose of 
S. 195 (1) (b) (i) a complaint by the Court 
is a pre-condition for taking cognizance 
of such offence by any criminal court. If 
this pre-condition is not satisfied the 
Court will have no jurisdiction to take 
cognizance. 1987 All Cri R 98, Reversed. 

(Para 9) 


(B) Penal Code (45 of 1860), S. 201 — 
Complaint under — Not even the slight- 
est allegation to constitute an offence 
except mentioning number of the sec- 
tion — Complaint is liable to be quashed. 
1981 All Cri R 98, Reversed, 


In the complaint filed under §. 201 
there was not a single word as to what 
existing evidence was destroyed by the 
accused individually or conjointly in 
respect of an offence which was already 
committed with the intention of screen- 
ing the offender. Therefore, on the aver- 
ments of the complainant himself in the 
complaint no court could have taken 
cognizance of an offence under Sec. 201, 
LP.C. The complaint, therefore, in res- 
pect of an offence under Section 201, 
to be quashed on the 
ground that there is not even the slight- 
est allegation to constitute an offence 
except mentioning number of the section 
of the Penal Code. 1981 All Cri R 98, Re- 
versed. (Para 13) 


(C) Penal Code (45 of 1860), S. 199 — 


Complaint under, on ground that certain 
averments filed in affidavits before Rent 
Control Officer are false — No specific 
averment singled out in the complaint — 


. 
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Complaint, held, was not entertainasle. 
1981 All Cri R 98, Reversed. 

Section 199 provides punishment for 
making a false statement in a declaration 
which is by law receivable in evidence. 
It is complained that certain avermenis 
in the affidavits filed in a proceeding for 
allotment of premises before the Fent 
Control Officer are false though no spe- 
cific averment is singled out for this pur- 
pose in the complaint, When it is alleged 
that a false statement has been made in 
a declaration which is receivable as əvi- 
dence in any Court of Justice or bežore 
any public servant or other person, the 
statement alleged to be false has to be 
set out and its alleged falsity with refer- 
ence to the truth founc in some docu- 
ment has to be referred to pointing out 
that the two situations cannot co-exist, 
both being, attributable to the same per- 
son and, therefore, one to his knowledge 
must be false. Rival contentions set out 
in affidavits accepted oor rejectec by 
courts with reference to onus probandi 
do not furnish foundation for a charge 
under Section 199, I.P.C. 1981 All Cri R 
98, Reversed, (Para 14) 


Acceptance or rejecticn of evidence by 


itself is not a sufficient yardstick to dub ` 


the one rejected as fals2. Falsity can be 
alleged when truth stards out glaringly 
-and to the knowledge cf the person who 
is making the false statement. Day in and 
day out in courts avernm-ents made by one 
set of witnesses are accepted and the 
counter averments are rejected, If in all 
such cases complaints under S. 199, 
LP.C. are to be filed not only there will 
‘open up floodgates of litigation but it 
would unquestionably ke an abuse o* the 
process of the Court. (Para 14) 


Cases Referred: Chronological Paras 


1979 Cri LJ 679: (1979: 2 SCR 717: AIR 
1979 SC 777 10 
DESAI, J. A frustrated landlord 

after having met his waterloo in the 
hierarchy of civil courts, has further en- 
meshed the tenant in a frivolous criminal 
prosecution which prima facie appears 
to be an abuse of the process of law. The 
facts when stated are so telling that the 
further discussion .may appear to be 
superfluous. 


2 One Jai Prakash Nagar was the 
tenant of the premises bearing No. 385/2 
situated in Mohalla Kothiat, Civil Lines, 
Bulandshahr, Father of Maharaj Singh, 
a practising advocate is the landlord of 
the premises, According to the lardlord 


Chandrapal ‘Singh v. Maharaj Singh 
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tenant Jatorakash Nagar vacated the 
prémises on January 2, 1978 and as re- 
quired by Section 15 (2) of the U. P. 
Urban Buildings (Regulation of Letting, 
Rent and Eviction) Act, 1972, (‘Rent Act’ 
for short), gave a notice of the same to 


the District Magistrate. There is a simi- `. 


lar obligation on the landlord and pursu- 
ant to this obligation as prescribed in 
section 15 (1) of the Rent Act, Maharaj - 
Singh also gave intimation of the vacancy ` 
to the District Magistrate on January 5, 
1978. The Rent Control Inspector made 
a report on January 7, 1978 that the pre- 
mises was found locked at the time of 
his inspection. Amongst others appellant 
Chandrapal Singh also moved the Rent 
Control Officer, the delegate of the Dis- 
trict Magistrate, for allotment of the pre-- 
mises to him because he was occupying 
adjacent premises bearing No. 385/1. The 
proceedings for allotment ended in 
favour of present appellant Chandrapal 
Singh on October 22, 1978. Maharaj Singh 
and his fether Dhiraj Singh preferred 
R C. R No. 58/78 before the District 
Judge, Bulandshahr impleading present 
appellant 1 Chandrapal Singh being the 
allottee of the premises. The Fourth Addl. 
District Judge before whom the matter 
came up for hearing confirmed the order 
of allotment but set aside the finding of 
the Rent Control Officer about the rent 
of the premises as well as observations 
about the ownership of the premises. The 
net result was that the order of allot- 
ment in Zavour of appellant 1 became 
final, ` l 


3. Maharaj Singh son of the landlord 
filed a criminal complaint in the Court of 
the Chief Judicial Magistrate, Buland- 
shahr, against the present appellants 
alleging that the three appellants had 
committed offences under Sections 193, 
199 and 201, Indian Penal Code, Appel- 
lant 1 is <he allottee and appellants 2 and 
3 are persons who had filed affidavits in 
the cours2 of the allotment proceedings 
before the Rent Control Officer in sup- 
port of tae claim for allotment made by 
appellant 1. It was alleged in the com- 
plaint that the premises bearing No. 385/ 


-2 comprises three rooms which formed 


the subject-matter of allotment proceed- 
ings before the Rent Control Officer and 
appellant 1 had taken forcible possession 
of one of the three rooms and the veran- 
dah and was in unauthorised occupation 
and this led to the complainant Maharaj 
Singh, Advocate, filing the criminal com- 
plaint under Section 448/426, I.P.C. which 


e 
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further 
alleged that in order to save himself 
from the criminal prosecution | appellant 
1 knowingly and intentionally’ made a 


false "ena that Jai Prakash Nagar 


proceeding LEA It was 


. Whose vacating the-premises led to the 
- - allotment proceedings was not in posses- 


- sion of three rooms and a verandah but 


é . | å 
he was in possession of one room, kit- 


“chen, a bathroom. a latrine and a court- 
yard. According to the complainant 
Maharaj Singh this was a false statement. 
In paragraph |8 of the complaint there 
„is a peculiar statement which shows how 
chagrined the complainant was on the 
‘allotment proceedings terminating against 
him. He has stated in paragraph 8 as un- 
der : $ 
“That the Rent Control Officer con- 
spired with atcused No. 1 andj in order 


to save him of the charges under S. 448/ 
426 and knowing that he was taking a 
wrong decision. decided without author- 


“ity that Chandrapal was not in unauth- 
orised possession. This is not true that 
the portion was rented at Rs.| 60/- per 


month. The Rent Control Officer has de~. 


cided that the accused Chandrapal is in 
possession of the upper portion|of house 
_ No. 385/2 since 1972 and this | decision 
(sic) to cause| prejudice since this issue 
was to be decided in the court, Therefore 
the applicant will submit his case against 


the Rent Control Officer.” (underlining 


ours) 
:~ 4. In paragraph 10 he stated! that the 
_ Rent. Control Officer does not fall in the 

. definition of a| court, and therefore, Sec- 
tion 195, Code of Criminal Procedure, 
1973 is not attracted. On this complaint 
filed by Maharaj Singh, the son of the 
landlord, the learned Chief Judicial Mag- 
istrate, Secunderabad, took cognizance of 
the offences and issued process summon- 
ing the appellants to appear before him 
to answer charges under Ss. 193, 199 and 
201 of the Indian Penal Code. 

‘5. The appellants appeared before the 
learned Chief Judicial Magistrate and 
moved an application that the complaint 
filed by Maharaj Singh was incompetent! 
and the Court could not take cognizance 
of the offence mentioned therein) in view 
of the provision contained in 5: 195 (1) 
(b) (i), Cr. P. C., 1973 in the absence of 
a complaint by the Court before which 
the offences were alleged: to have been 
‘committed. The learned Magistrate re- 
jected the application by: his. order dated 
August 4, 1980; Thereupon the oo 
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moved the High Court of Judicature at 
Allahabad under S, 482, Cr. P. C., . in- 
voking the inherent powers of the Court 
to quash the proceedings, as it constitut~ 
ed an abuse of the process of law. It was 
contended before the High Court that 
S. 195 (1) (b) (i), Cr. P.C. is attracted 
and, therefore, the learned Judicial Mag- 
istrate was in error in taking cognizance 
of the offences in the absence of a com- 
plaint in writing of the Court before 
which the offences were alleged to have 
been committed. The High Court was of 
the opinion that the Rent Control Officer 
is not comprehended in the extended de- 
finition of the expression ‘court’ as set 


‘out in S, 195 (3),-Cr. P. C. .and, there- 


fore, a complaint by the Court is not a 
pre-condition for taking cognizance of 
the offences complained of by the com- 
plainant. On: merits it was held that the 
learned Magistrate having taken cogniz~ 
ance of the offences as in his view there 
was a prima facie case to proceed with 
the complaint, it: was not necessary to 
quash the proceedings at that stage, 
Hence this appeal by special leave, 


6. The apparent error in the judgment 


- of the High Court may at once be pointed | 


out. The offences complained of, the cog- 
nizance. of which is taken, are under 
Ss. 193, 199 and 201 of the Indian Penal 
Code, Section 193 provides punishment 
for the person who intentionally gives 
false evidence in any stage of a judicial 
proceeding, or fabricates false evidence 
for the purpose of being used in any 
stage of a judicial proceeding. Sub-para 
(2 af S. 193 provides for punishment of 
a person who intentionally gives or fabri- 
cates false evidence in any other case, ’ 


i.e. in a situation other than the evidence - 


being given in any stage of a judicial 
proceeding. Section 199 provides punish- 
ment for making a false statement in a 
declaration which is by law receivable 
as evidence. Section 201 provides punish- 
ment for causing disappearance of evi- 
dence of commission of an offence or giv- 
ing false information with the intention 
of screening the offender,- 

7. Section 195 (1) (b) (i) of the Cr.P.C, 
may be extracted : : 

“195. (1) No Court shall take cogniz~ — 
ance— — 

(b) (i) of any offence punishable under 
any of the following sections of the 
Indian Penal Code, namely, Ss. 193 to 
196 (both inclusive), 199, 200, 205 to 211 
(both inclusive) and 228, when.such of- 
fence is alleged to have been committed 
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‘in, or in relation to any proceeding in 
any Court, or 

x. . & CX to x x 
except on the complain- in writing of 
that Court, or of soma other Court to 
which that Court is subordinate’. 


Sub-sec. (3) of S. 195, Cr. P. C. prov-des 
that in cl. (b) of sub-s2c. (1), the tarm 
‘Court’ means a Civil, Revenue or ri- 
minal Court, and inrludes a tribunal 
constituted by or under a Central, Pro- 
vincial or State Act if declared by hat 
Act to be a Court for tne purpose of the 
section. 

8. Section 34 (1) of the Rent Act oro- 
vides that the District Magistrate, the 
prescribed authority »=r any appellate 
authority shall for the surposes of hold- 
ing any inquiry or hearing any apseal 
under the Act have the same powers as 
are vested in the Civil Court under the 
Code of Civil Procedure 1908, when try- 
ing a suit, in respect of the matters 
therein enumerated. S.tb-sec. (2) is im- 
` portant and may be ex racted : 


"The District Magistrate, the prescrib- 
ed authority or appellat2 authority, while 
holding an inquiry or aearing an appeal 
under this Act, shall b- deemed to De a 
Civil Court within the meaning of Sec- 
tions 480 and 482 of the Code of Crimi- 
nal Procedure, 1898, acd any proceeding 
before him or it to be = judicial proceed- 
ing within the meaning of Ss. 193 and 
228 of the Indian Pena. Code”. 


9. Section 15 (1) of the Rent Act e«asts 
an obligation on the landlord to giva an 
intimation of a vacancy in a buildinz in 
the circumstances men#oned therein to 
the District Magistrate. There is a gimi- 
lar obligation under su»-sec. (2) of S, 15 
on the tenant vacating zhe premises. The 
expression. District Megistrate has seen 
defined in S. 3 (c) to _nclude an officer 
authorised by the Distrct Magistrate to 
exercise, perform and discharge all or 
any of his powers, furctions and duties 
under the Act. Rent Control Officer is 
one such officer who is authorised by the 
‘District Magistrate to exercise, peritorm 
and discharge the powers, functions and. 
duties conferred upon km by Chapter III 
of the Act which includes 5. 15 (1) and 
(2). Therefore, the proreeding commenc- 
ing upon the intimation of a vacancy for 
release or allotment of-the premises will 
be conducted before the Rent Control 
Officer. Now, sub-sec. (2) of S, 34 ex- 
tracted hereinbefore -would show that 
the expression ‘District Magistrate’ which 
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would include any officer authorised by 


him to exercise, perform and discharge 


his powers, functions and duties, shall 
be deemed to be a civil court within the 
meaning of Ss. 480 and 482 of the Code 
of Criminal Procedure, 1898. Sections 345 


and 346 of the Code of Criminal Proce-~ `. 
dure, 1973, are corresponding to Ss. 480°. 


and 482 of the Cr. P. C., 1898. As a ca- 
rollary 


civil court within the meaning of Ss. 345 
and 346 of Cr. P. C., 1973 and in view 
of sub-sec, (2) of S. 34 of the Rent Act, 
shall be a civil court for the purpose of 
S. 193, I. P. C., S. 195 (3), Cr. P. C. pro- 
vides that the expression ‘Court in Sec- 
tion 195 (1) (b) (i) will include a tribunal 
constituted by or under a Central, Pro- 
vincial or State Act if declared by that 


Act to be a Court for the purposes of thel- 
Section 195 (1) (b) (i) provides} . 


section. 
a precondition for taking cognizance of 
an offence under S, 193, I. P. C., viz. a 


complaint in writing of the Court. In! 


view of the specific provision. made in 


sub-sec. (2) of S. 34 of the Rent Act that! 


for the purposes of Secs, 345 and 346. 
Cr. P. C, Rent Control Officer, assum- 
ing it to be a Tribunal as held by the 
High Court and not a Court, would be 
deemed to be a civil court and, therefore, 
for purposes of Ss. 193 and 228, I. P. C. 
a fortiori any proceeding before it would 
be a judicial proceeding within the 
meaning of S, 193, I. P. C. If, therefore, 
according to the complainant false evi- 
dence was given in a judicial proceeding 
before a civil court and the persons giv- 
ing such false evidence have committed 
an offence under S. 193, I. P. C. in or in 
relation to a proceeding before a court, 
no court can take cognizance of such of- 
fence except on a complaint in writing 
of that Court. The grievance is that a 
false affidavit was filed by the appellants 
which was receivable as evidence in the 
allotment proceedings 
Control Officer which -as a Tribunal 
would be:as hereinabove discussed, com- 
prehended in the expression ‘Court’. If 
false evidence in the form of affidavits 
filed by the appellants was given before 
Rent Control Officer, a civil court for 
the purpose of S. 193, I. P. C. that be- 
ing a judicial proceeding S. 195 (1) (b) 
(i) would be attracted. For the purposes 


of S. 195 (1) (b) (i) a complaint by the 


Court is a pre-condition for taking cog- 
nizance of such offence by any criminal 


court. If this pre-condition is not satis- 


-it would follow that the Rent) 
Control Officer shall be deemed to be aj” 


before the Rent) — 


- aR 


| | 


i 


1249 S.C, 


fied the Court will have no jurisdiction 
to take pcm Therefore, apart from 
the two other offences, namely, one wm- 
der S. 199 ard andther under S. 201, the 


learned Chief Judicial Magistrate, 
Secunderabad, had no jurisdiction to 
cognizance of the offence under 


' S. 193, LP.C. ïn the circumstances here- 
inbefore discussed on the complaint of 
the complainant. The High ‘Court un- 
fortunately completely overlooked ‘this 
position. ‘Therefore, at least a part of the 
complaint i sem to be quashed. 


. ` T0, As deeming fiction enacted in sub- 
sec: (2) of S. 34 is limited in its operation 
to Ss. 193 and 228, I. P. C only, it was 
urged on behalf of the respondent that 
a complaint by the Court was not neces- 
sary at any |rate for taking cognizance 
of offence under Ss. 199 and 201, 1.P.C., 
because in any view of the . vatter ac- 
‘cording to the respondent though 5. 199, 
L P. C. is ineluded in S. 195 (1) (b) 4), 
Cr. P. C. S. P01, LPC: is not referred 
to therein and secondly the fiction en- 
acted in sub-sec. (2) of S. 34 of the Rent 
Act does not! extend to S. 199, I. P. C. 
Whether a Rent Control Officer, as a iri- 
bunal would be comprehended in the ex- 
pression ‘Court’ as used in S. 195 (1) (ib) 
(i) in view of the extended meaning as- 
‘signed to the| expression by S. 195 (3), 
Cr P. C. would necessitate (a closer 
examination of some other provisions of 
the Cr. P. C. and some precedents to 
which our attention was invited, includ- 
ing the one in Kamlapati Trivedi v. State 
of West Bengal, (1979) 2 SCR 717 : (1979 


‘Cri LJ 679). We propose not to examine 
that aspect in this case because we are 
satisfied, as would be presently pointed 


out, that invoking the jurisdiction of the 
criminal court, in the facts and circum- 
stances of this case, was an abuse of the 
process of law. | 






| 2 

11. The premises bearing No. 385/2 
was vacated by Jai Prakash Nagar. The 
premises is situated on the first floor of 
`a ‘building. “Premises bearing Nos. 385, 

385/1 and 385/2 - form different portions 
of the same building. The premises im- 

volved in the| dispute is one bearing No. 

885/2. It is not in dispute that! premises 

bearing No. 385/1 is occupied by |Chandra- 
pal Singh, appellant 1, Since 1975 a suit 
is pending 
complainant ) 
Kripali Devi, wife of Chandrapal Singh, 
appellant 1, for the sale of the | premises. 


Now, in ft allotment proceedings 


| 


Chandrapal Singh v. Maharaj Singh 


between the father of the 
Maharaj Singh and ‘Smt.. 
e 


“A, I. R. 


Chandrapal Singh complained that Maha- 
raj Singh has allowed some students to 
occupy part of the premises. There was 
some dispute as to the area vacated by 
Jai Prakash Nagar. Appellant 1 Chandra- 
pal Singh sought allotment of the pre- 
mises vacated by Jaj Prakash Nagar on 
the greund that he was a tenant in the 
adjacent premises. Maharaj Singh alleg- 
ed that Chandrapal Sirgh was in un- 
authorised occupation of a portion of the 
Premises vacated by Jai Prakash Nagar. 
The Rent Control Officer recorded a find- 
ing taat Maharaj Singh is trying to evict 
Chandrapal Singh to defeat the suit for 
Sale of. the premises, He further record- 
ed a finding that appellant 1 Chandrapal 
Singh was in occupation of the premises 
of which he claimed to be a tenant since 
1972. He then referred to the size of the 
family of Chandrapal Singh and after 
comparing requirements of rival claim- 
ants, ultimately held that Chandrapal 
Singh was entitled tọ the allotment of 
the premises vacated by Jai Prakash 
Nagar. In reaching this conclusion he 
also recorded two findings, one about the 
size of the accommodation vacated by 
Jai Prakash Nagar and the other about 
the rent payable for the same. 

12. In the revision petition filed by. 
the landlord against the order of allot- 
ment in favour of appellant 1, three con- 
tentions were raised. Firstly, he chal- 
lenged ‘the allotment order on merits, . 
secondly, he urged that the Rent Control 
Officer had no jurisdiction to decide the 
area of the accommodation vacated by 


Jai Prakash Nagar; and thirdly, he con- 


tended that the Rent Control Officer hed 
no jurisdiction to determine the rent. 
The Fourth Additional District Judge 
who heard the matter rejected the con- 
tention on the first ‘point and accepted 
the second and third contentions, Ulti- 
mately he ‘confirmed the order of allot- 
ment, While reaching this conclusion ‘he 
held that there was no dispute between 
the parties in respect of the portion of 
premises bearing Nos. 385 & 385/1 being 
in possession and tenancy of ‘Chandrapal 
Singh. He upheld the finding that 
Chandrapal Singh is entitled to the al- 
Jotment of the premises No. 385/2. ‘Then 
there is an observation that the claim of 
Chandrapal Singh was incorrect to the 
extent that he was already in possession 
of one room in the upper storey. At the 
later stage it was observed ‘that there 
was no cogent and documentary ofr 
believable evidence on record to hold 
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that Shri Chandrapal Singh was already 
im possession of one room in. upper por- 
tion along with ground floor of house 
No: 385/1 in any manner, and it was con- 
cluded that the claim of the appellant. t 
that he was in possession of one roor- im 
premises No, 385/2 was cot correct, How- 
ever, as stated! earlier, he finally upheld 
the allotment order of premises No. 335/2 
im favour of appellart L Chandrapal 
Singh. 

13. We have now to sxamine whezher 
in the background of these facts. any 
criminal court would heve entertained a 
complaint ‘of the landlord under Ss. 199 
and 201, I. P. C. In the whole complaint 
there is not the slightest whisper as to 
what evidence was avaliable which the 
appellants destroyed. Sec. 201, L P. C 
provides as under : 


“901. Whoever, knowing or having rea- 
son to helieve that am offence has seem 
committed, causes; any evidence of the 
commission of that’ offence to disappear, 
with the intentiom of screening the of 
fender from legal punishment, ar with 
that intention gives any information re- 
specting, the offence which he knows ar 


believes, to: be false, shall, if the...” - 


w 


We minutely read line by line the zomm 
plaint and. did not find æ single wordi as 
to. what existing evidenze was destroyed 
by the appellants: individually or con- 
jointly im respect, of an offence which 
was already committed with the. imtemtion 
of screening the offender. Unfartunctely, 
the learned Chief Judicial Magistrate ap- 
pears. not even to heve read the com- 
plaint. Otherwise there isnoatone wcrdias 
to: what. offerce which ne found appeared 
to have beem commited im respect of 
which the evidence wes destrayed or in 
respect. of which. a fals> information was 
given. Therefore, am the avermenis of 
the complainant himsel? in the complaint 
no court could have taken cognizance af 
an offence under Sec. 201, L E C. The 
High. Court did nat exemine the matter 
from this angle. The camplamt, there- 
fore, in. respect of am cffence under Sec= 
tion. 201, I. P. C, is lable fo be quashed 
on the ground thaf there is not even the 
slightest. allegation ta constitute an of- 
fence except. mentioning number of the 
section. of the Penal Cade 


14. That leaves for our consideration 
the alleged offence under S. 199. Sec. 199 
provides punishment for making a false 
statement ima declaration which is by 
law receivable im evidence, We will as- 
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sume that the affidavits filed! in a pro- 
ceeding for allotment. of premises before 


the Rent Control Officer are receivable as ` 


evidence. It is complained that certaim 
averments in these affidavits are false 


though no specific averment is singledout 


for this purpose in the complaint. When 


it is alleged that a false statement has. - 


been made in a declaration which is 


receivable as evidence im any Court of © 


Justice or before amy public: servant or 
other person, the statement alleged to be 
false has to be set out and its. alleged. 


falsity with reference te the truth found’ 
in. some document has, tœ be referred. to 


pointing out that. the two situations. can- 


not co-exist, both: „being, attributable to. — 


the same person, and, therefore, one to 
his: knowledge must he false. Rival con- 
tentions, set. out in affidavits. accepted. or 
rejected. by courts, with reference: to onus. 
probandi. do not furnish. foundation. for 
a charge under S. 199, I P; C. To illus- 
trate the point, appellant 1 Chandrapal 
Singh alleged that he was in possession 
of Ome room forming part of premises No, 
385/2. The learned. Additional District 
Judge after scrutinising all rival affi- 
davits did not accept this contention. It 
thereby does not become false, The only 
inference is that the statement made by 
Chandrapal Singin did nat inspire confi- 
dence looking to other relevant evidence 
in the case. Acceptance or rejection of 
evidence by itself is not a sufficient yard- 


Stick to dub the one rejected 
as false Falsity cam be alleg-. 
ed when truth stands out glar- 


ingly and to the kmawledge of the per- 
son who is making the false statement. 
Day im and day aut im couris averments 
made by ome set of witnesses are accept- 
ed and the caunter-avermenits are reject- 
ed. If im all such cases: complaints: under 
=> 199 L P. C. are to be filed not only 
there will apem up floodgates of litiga- 
tion but it would umgquestionably be an 
abuse of the process of the Court. The 
learned counsel for the respondent. told 
us that. a tendency to perjure is. very 
much on. the increase and unless. by firm 
action. courts, da not put. their foot down 
heavily upon. such persons. the whole 
fudicial process wauld. come. to ridicule 
We see some force in the submission. but 
it is equally true that chagrined and 
frustrated litigants should not. be per- 
mitted to give vent to their frustration 
by cheaply inveking jurisdiction. of the 
criminal court, Complainant herein is. an 


Advocate, He Iost. in both courts in the - 


on 
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rent control proceedings and has now 
rushed to the criminal court. This itself 
speaks volumes. Add to this the fact that 
another sat between the parties was 
pending from/1975. The conclusion is in- 
escapable that invoking the- jurisdiction 
of the criminal court in this background 
is an abuse of the process of law and the 
High Court rather glossed over this im- 
. portant fact vhile declining to exercise 


its power mr S. 482, Cr. P. C, 


15. We are,|therefore, of the view that 
the learned Chief Judicial Magistrate, 
Secunderabad,! ought not to have taken 
cognizance of the proceedings for reasons 
herein indicated in respect of! different 
offences. We consider ~it to be a fit case 
to invoke jurisdiction under S. 1482, Cr. 
P.-C. 1973: We accordingly allow this 
appeal, set aside the order of the High 
Court and quash the proceedings before 
the learned Chief Judicial Magistrate, 
Secunderabad. | We are not inclined to 
make any order in respect of costs. 


Appeal allowed. 
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Civil Appeal No. 3148 of 1979, Dj- 
7-5-1982, | 
i : 
T. N. Saxena and others, Appellants 


v. State of U, 
dents, 
Constitution jof India, Arts, 310 and 
311 — Seniority — Determination — 
Marketing Inspectors of Food and Sup- 
plies Department — Promotion, to posts 
of Senior Marketing Inspectors prior to 
fixation of 50/50 quota for promotees and 
direct recruits — Promotees not exceed- 
ing their quota — Cannot be ranked’ in 
seniority ain direct candidates, 


P. and others, | Respon- 


The candidates had passed the High 
School Examination and entered the 
service of the Government as Marketing 
Inspectors under the establishment of 
Food & Supplies Department on various 
dates and were later confirmed on these 
posts. The next higher post in the hier- 
archy of the Department was that of 
Senior Marketing Inspector and | previous 
to the year 1964 these posts were filled 
entirely by promotion from Marketing 
Inspectors. 
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s the employees were al-. 
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ready confirmed in their original post of 
Marketing Inspector, they were promot- 
ed to the rank of Senior Marketing In- 
spectors with efect from. Sept. 1964 and 
since then had been holding the post 
until their further promotion as: Deputy 
Marketing Regional Officers in J une 
1974, Right frcn 7-12-1944 up to Sept. 
1964 the criteria for determining the 
seniority of the aforesaid employees was 
total length of service including identi- 
cal and higher scale of pay. The emplo~ 
yees fulfilled both these criteria men- 
tioned. Sometime in 1964, however, the 
Government tock a policy decision that 
so far as the cadre of Senior Marketing 
Inspectors was concerned, the posts 
would be filled by two sources, viz., (1) 
promotion and [2) direct recruitment in 
the ratio of 50:50. The posts of the 
Senior Markeling Inspector at the time 
of the new policy taken by the Govern- 
ment were increased and the employees 
had .been promoted purely in the quota 
when the Government decided to recruit 
the other 50% by direct recruitment. 
However after the direct recruits were 
taken as Senior Marketing Inspectors, 
sometime after 1970 they were put above 
the employees who, by the time the 
direct recruits were appointed, had al- 
ready been promoted even to a higher 
post, viz, Deouty Marketing Regional 
Officers. The emvloyees had not exceed- 
ed their quota of 50% when they were 
promoted as Senior Marketing Inspectors. 
They were promoted as Senior Market- 
ing Inspectors long before the Govern- 
ment evolved the policy of filling up the 
posts of Senior Marketing Inspectors by 
direct recruits. None. of them had en- 
croached on the 50% quota which was 
reserved for direct recruits under the 

new Rules framed by the Government. 
Held that in these circumstances, it 
was not open to the Government to pre- 
pare a seniority list by pushing the pro- 
motees far below the position of senior- 
ity which the; would legally occupy 
merely to accommodate the direct re- 
cruits, The rule of alternate seniority 
does not mean that the genuine senior- 
ity based on length of service by a pre- 
vious employee should be completely 
overlooked or obliterated. The quota rule 
and the rota rule must be applied in a 
practical. fashion so as not to cause in- 
justice to any employee. Judgment of 
Allahabad High Court, D/- 18-5-1979, 
Affirmed, Case law discussed. . 
(Paras 12 and 15) 
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Held further if the rota and the quota 
rules are properly interpreted, the Cov- 
€rnment order cannot be said to be bad 
or legally invalid. The defect lay in the 
Government’ itself misconstruing its own 
order wie issuing the seniority list. 


(Para 16) 

Cases” Releired : Chronological Paras 
AIR 1981 SC 561: (1981) 1 SCR 1024 : 
1981 Lab IC 104 14 
AIR 1977 SC 251: (1977) 1 SCR 1037: 
1977 Liab IC 38 10. 14 
AIR 1974 SC 1618: (1975) 1 SCR 134: 
1974 Lab IC 1090 13 


FAZAL ALI, J.:—- This appeal by spe- 
clal leave is directed against a judgment 
dated 18-5-1979 of the Allahabad Hich 
Court quashing the impugned senicrity 
list dated 4-4-1977 issued by the Gov- 
ernment of U. P. (hereinafter referred 
to as the ‘Government’) which resulted 
in the reversion of respondents 2 fo 5 
to lower posts. 


~ 2, The facts of the case lie within a 
narrow compass and, in our opimion, 
seem to be concluded by several deci- 
sions of. this Court. Respondents 2 to 5 
had passed the High School Examination 
and entered the service of the Govern- 
ment as Marketing Inspectors under the 
establishment of Food & Supplies De- 
partment on various dates and were 
later confirmed on these posts. In “act, 
to begin with, the Department itself was 
temporary but was later on made ber- 
manent, It may be stated here that the 
post of Marketing Inspector was exempt- 
ed from the scope of the Public Service 
Commission, The next higher post in the 
. hierarchy of the Department was chat 
of Senior Marketing Inspector and bre- 
vious to the year 1964 these posts were 
filled entirely by promotion from Mar- 
keting Inspectors. As respondents 2 to 5 
were already confirmed in their original 
post of Marketing Inspector, they were 
promoted to the rank of Senior Marxet- 
ing Inspectors with effect from Sept. 
1964 and since then had been holding 
the post until their further promotion as 
Deputy Marketing Regional Officérs in 
June 1974. 


3. It appears that right from 7-12- 
1944 up to Sept. 1964 the criteria for 
determining the seniority of the afore- 
said employees was total length of ser- 
vice including identical and higher szale 
of pay. It is not disputed that respon- 
dents 2 to 5 fulfilled both the criteria 
-mentioned above, Sometime in 1564, 
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however, the Government took a policy 
decision that so far 
Senior Marketing Inspectors was ccon- 
cerned, the posts would be filled by two 
sources, viz., (1) promotion and (2) di- 
rect recruitment ‘in the ratio of 50:50. 


As a result of this decision a very large ' 


number of posts were sanctioned to ac- 
commodate the dirett recruits who were 


to be appointed through a competitive- 


examination held by the Public Service 
Commission, The Government also 
ordered that henceforward the posts of 
Senior Marketing Inspectors 


lic Service Commission. We have men- 
tioned this fact expressly because one 
of points that was raised before the High 
Court by the appellants was that re- 
spondents 2 to 5 had not been cleared 
by the Public Service Commission nor 
were their cases referred to it. Nothing 
much turns upon this point because it 


was not argued before us in the appeal. 


Moreover, as respondents 2 to 5 were 
confirmed hands the question of taking 
the formal sanction of the Public Ser- 
vice Commission would be more or less 
inconsequential and could be given sub- 
sequently with retrospective effect. We 
might further state another undisputed 
fact — the posts of the Senior Marketing 
Inspector at the time of the new policy 


taken by the Government were increas- 


ed and respondents 2 to 5 who had been 


promoted purely in the quota when the 


Government decided to -recruit the other 


50% by direct recruitment. This fact is > 


rather important because it distinguishes 
the present case from some of the déci- 
sions of this Court on which heavy reli- 
ance had been placed by the counsel for 
the appellants. 


4, The principles concerning the re- 
cruitment of the promotees and the di- 
rect recruits were contained in a letter 
of the Government (Annexure C to the 
petition) relevant portion of which may 
be extracted thus : 


“I am directed to address you on the 
above subject and to say that the post 
of Senior Marketing Inspector has been 
placed within the purview of Lok Seva 
Ayog. with effect from 15 April, 1964, 
The recruitment to this post will now 


therefore be made on the principles in-- 


dicated below : 


(i) 50% of the posts will be filled by 
promotion from amongst the Marketing 
Inspectors and the remaining 50% by 


as the cadre of . ' 


should be- 
brought within the purview of the Pub- - 


' however, be 


| 
| 
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direct recruitment through Lok Sevə 
AYoE. | 

_ (ii) Educational qualifications for di- 
rect recruitment through Ayog will he 
graduate of al recognised University with 
preference to| graduate in Agriculture. 


(iii) Age limit is 21 to 25 years. Age 
limit for departmental candidate for 
promotion will be 40 years. Officials who 
‘start officiati as Senior Marketing In- 


spector before the age of 40 years will, 
onsidered for promotion. 


(iv) All permanent Marketing Inspect~ 
ors who have put in 5 years service, 
permanent and temporary both, will be 
eligible for promotion. No educational 
qualification lhas been prescribed for 
‘promotion except that no one) who has 
not got the oF promo qualification shall 





be eligible for promotion.” 
_ 5. A perusal of this letter would clear- 
ly show that the quota of the promoted 
Senior Marketing Inspectors was not at 
_ all touched or altered and even the age- 
. limit for the [candidates who jhad been 
promoted was extended up to; 40 years 
and it is not [disputed that respondents 2 
to 5 were within that age-limit, 


6. Regarding the question be senior- 


ity, which is the fundamental point in 
issue in the appeal, the Rules provide 
thus : 


(xi) Seniority p l 
Seniority in service shall generally be 
determined from the date of substantive 
appointment to a service or from the 
date of the order of appointment in a 
_ substantive acaney, In special cases 
< seniority may be determined in accord- 
ance with the conditions which; may suit 
a particular service, If two or more can- 
_didates are appointed on the same date, 
their seniority will be determined ac- 
cording - to the order in which their 
names are mentioned in the i 


order. 


Where appdintments to a slewine are 
made both by direct recruitment and 
promotion, a combined waiting list would 
be prepared of the candidates; recruited 
by both the | sources and appointments 
made in accordance with that | combined 
list. The combined list is to be| prepared 
by taking candidates alternately from 
the lists of promoted candidates and 
direct recruits.” 

7. The High Court has rightly con- 
strued the aforesaid Rule of | seniority 
to connote hat appointments] already 
made by departmental promotion to sub- 
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stantive posts would‘ not be affected by 
the direct recruits coming’ subseq uéently 
through the Public Service Commission. 
Reliance was, however, placed by the 
appellants on the 2nd paragraph of the 
Rule which stated that the combined list 
was to be prepared by taking candidates 
alternately from the list of promoted 
candidates and direct recruits. This 
clause has to be interpreted rationally 
So as to advance the real object of the 
Government which was merely - to en- 
large the area of recruitment of Senior 
Marketing Inspectors without affecting 
the persons who had already been pro- 
moted to the higher post long before 
even the policy of taking direct recruits 
through Public Service Commission was 
born. Unfortunately however after the 
direct recruits were taken as Senior 
Marketing Inspectors, sometime after 
1970 they were put above respondents 2 
to 5 who, by the time the direct recruits 
were appointed, had already been pro- 
moted even to a higher ‘post, viz., 
Deputy Marketing Regional Officers. The 
High Court relied on a Government 
order setting out guidelines relating to 
seniority which has already been ex- 
tracted above, 


8. Perhaps the Government was under 
the impression that as the quota of 50% 
was reserved for direct recruits and they 
had come through competitive examina- 
tion with higher qualifications, they 
would have to take precedence over the 
promotees even though the promotees 
had occupied the post in their own quota 
long before the direct recruits appeared 
on the scene. Under this erroneous im- 
pression the Government issued the im- 
pugned seniority list of 1977 which has, 
in our opinion, rightly been quashed by 
the High Court, 


9. The first point raised by the coun- 
sel for the appellants was that in view 
of the fact that the direct recruits pos- 
sessed a higher cualification and were 
recruited through the -Public Service 
Commission, they had to be given prior- 
ity in respect of seniority over the pro- 
motees, 


10, It was further argued that as a 
result of the Government Orders, the 
direct recruits had to be adjusted alter- 
nately with the promotees even though 
the promotees had been appointed in 
their own quota long before the direct 
recruits joined the service, We are, how- 
ever, unable to agree with this some- - 
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what broad -and ingenious argument. It 
is true that where there are two sourres 
of recruitment and the Rules expressly 
provide that one source would have pre~ 
cedence over the other, then the posi- 
tion as contended by zhe counsel for 
the appellants would have to be accept- 
ed. In the instant case we are unable 
to find any such inhib:tion or proh-bix 
tion in the order passed by the, Govern- 
ment, In fact in N. K. Chauhan v State 
of Gujarat (1977) 1 SCR 1037: (AIR 
1977 SC 251} to which one of us (Fazal 
Ali, J.) was a party, it was clearly -aid 
down that so long as the promotees do 
mot exceed their quote they were en- 
titled to . maintain their seniority as 
from the date of their promotion, where 
this Court made the following observa- 
tions (at pp. 262 & 265 of ATR) :— i 


“The quota rule does not, inevitadly, 

invoke the application cf the rota rule. 
The impact of.this position is that if 
sufficient number of direct recruits kave 
not been forthcoming ir the years since 
1960 to fill in the ratio due to them and 
those deficient vacancies have been filled 
up by promotees, later direct recruits 
cannot claim ‘deemed’ dates of appoint- 
ment for seniority in service with effect 
from the time, according to the rote or 
turn, the direct recruits vacancy arose. 
Seniority will depend on the length of 
continuous officiating service and cannot 
be upset by later arrivals from the cpen 
market save to the extent to which any 
excess promotees may tave to be pash- 
ed down as indicated earlier, 
Seniority, normally, 
length of continuous, 
-- the actual is easily accepted as the 
legal. This does not preclude a different 
prescription, constituticnally tests bing 
satisfied. i 


E measured by 


Promotees regularly eppointed during 
period A in excess of their quota, for 
want of direct recruits (reasonably 
sought but not secured and because tar- 
rying longer would irjure the admin- 
istration) can claim their whole length 
of service for seniority even against di- 
rect recruits who may turn up in 3uc- 
ceeding periods. 

Promotees who have been fitted into 
vacancies beyond their guota during the 
period B — the year keing regarded ag 
the unit —- must suffer survival as in- 
valid appointees acquiring new life when 
vacancies in their quota fall to ‘be fflled 


i 
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officiating service © 
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up, To that extent they will step down, 
rather be pushed down as against direct 
recruits who were later but regularly 
appointed within their quota.” 


This case clearly laid down three im- 
portant principles : 
(1) Normal rule is that seniority 


should be measured by the length of 
continuous officiating service unless a 
contrary intention appears from the 
rules. 

We have already shown from the . 
Rules framed by the Government that. 
the length of service was determined as 
the prime criteria for determining the 
seniority. 

(2) Promotees regularly appointed ane 
ing a particular period in excess of their ` 
quota for want of direct recruits can 
claim their whole length of service for 
seniority even against direct recruits 
who may turn up in succeeding periods, 

(3) Promotees who had exceeded their 
quota would have to be pushed down to 
accommodate direct recruits coming 
after their appointment. 


The case of respondents 2 to 5 deai 
falls within the first two principles. 


11. The admitted position is that re- 
spondents 2 to 5 had not exceeded their 
quota of 50% when they were promoted 
as Senior Marketing Inspectors. In fact, 
they were promoted as Senior Market~ 
ing Inspectors long before the Govern- 
ment evolved the policy of filling up the 
posts of Senior Marketing Inspectors by 
direct recruits. It is also clear that none 
of the respondents had 
the 50% quota which was reserved for’: 


direct recruits under the new Rules 
framed by the Government. 
12. In these circumstances, there< 


fore, it was not open to the Government 
to prepare a seniority list by pushing 
the promotees far below the position of 
seniority which they would legally 
occupy merely to accommodate the 
direct recruits. The rule of alternate 
seniority does not mean that the genu-} 
ine seniority based on length of service 
by a previous employee should be com- 
pletely overlooked or obliterated. 

13. -Reliance was, however, placed 
on an earlier decision of this Court in 
Bishan Sarup Gupta v. Union of India, 
(1975) 1 SCR 104: (AIR 1974 SC 1618). 
In this case also it was clearly held that 
the promotees could be pushed down 
only if they had exceeded the, quota al- 
lotted to-them. In the instant case not 


encroached on .. 
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Only the respondents 2-5 did not exceed 
their quota but had secured much higher 
promotions by the time the direct re- 
cruits came i be recruited and: had to be 
reverted to lower posts in order to ac- 
commodate the direct recruits, Such a 
gross injustice, in our opinion, cannot 
be countenaneed by the rules or orders 
made by the|Government nor: can such 
a course of action be spelt out from 
Bishan Sarup} Gupta’s case (supra). 

_ 4 In B. Š. Yadav v. State of Har- 
yana, (1981) | SCR 1024: (AIR 1981 SC 
-561) the earlier decision of this Court in 
Chauhan’s case (AIR 1977 SC 251) 
(supra) was reiterated and Chandrachud, 
C. J. speaking for the Court ; observed 
thus (at pp. 583 & 584 of AIR):— 

“Is it proper and fair to defer the con- 
firmation of the promotees merely be- 
cause direct recruits are not available at 
that point of; time so as to enable the 
High Court to make confirmations from 
both the sources by rotation? This, preci- 
sely, is what the High Court has done 
by the impugned. notification dated 25-8- 
1976 and that is the reason why it has 
not confirmed! ten more promotees in 
Punjab, for whom vacancies are avail- 
able within the quota of promotees. 


Court that the quota rule will be enforc- 
ed at the time of initial recruitment and 
not at the time of confirmation?............ 
Seniority of promotees, ‘according to this 
decision, could not be upset by later 
arrivals from jthe open market, save to 
the extent to ‘which any excess promo- 
tees have to be pushed down.” ` 

15. It is, |therefore, clear from an 
analysis of the decisions of this Court 
cited before us that the quota rule and 
the rota rule must be applied in; a practi- 
cal fashion soj as not to cause injustice 
to any ernment In the instant case, as 


What is fa a is the decision of the 


the Government by virtue of the im- 
pugneéd seniority lst had completely up- 
set the seniority of respondents 2 to 5, 
the principles governing the order were 
directly opposed to what has been held 
and pointed out by this Court. The Higb 
Court, in our opinion, was fully; justified 
in quashing the seniority list. _ 

. 16. Lastly, jit was contended’ that the 
High Court while striking down the 
seniority list has not struck down the 
Government Order which had fixed the 
rota and the quota rule. As indicated 
above, if the ie and the quota rules 


are properly interpreted, as held by this 
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Court in the cases cited above, the Gov- 
ernment order cannot be said to be bad 
or legally. invalic. The defect lay in the 
Government itself misconstruing its own 
order while issuing the seniority list, 
which error was rightly corrected by thel 
High Court, 

17. The Govt. shall now issue a fresh 
seniority list in the light of the observa- 
tions made and principles enunciated by 
this Court and the High Court so as to 
avoid any reversion of promotees who 
had been promoted within their quota -as 
Senior Marketing Inspectors or above. 

For the reasons given above, all the 
contentions raised by the appellants ere 
overruled and the appeal fails and is 
dismissed but in the circumstances with- 
out ahy order as to costs, 

Appeal dismissed, 





AIR 1982 SUPREME COURT 1248 
= 198! All. L. J. 1139 
(From : Allahabad) 
S. MURTAZA FAZAL ALI AND 
A. VARADARAJAN, JJ. 
Civil Appeal Nc. 922 of 1981; D/- 19-2- 
1981. 
Smt, Kamlesh Xumari, Appellant v. 
State of U. P. and others, Respondents. 


Constitution of India, Art. 133 — Ap- 
peal in . ceiling matter — Prescribed 
Authority erroneously not excluding 
land said to have been transferred from 
surplus area — Judgment of High Court 
and Prescribed Authority set aside — 
Case remanded to prescribed authority 
to decide case according to S. 12A. Pro- 
viso (d) of the U. P. Ceiling Act. (U. P. 
Imposition of Ceiling on Land Holdings 
Act (1 of 1961). S. 12A, Proviso (d).) 

(Para 1) 

S. M. FAZAL ALI, J.:— The short 
point taken by Mr. Ashok Sen in sup- 
port of the petition is that even assum- 


ing that the finding of the Prescribed 
Authority that tne transfer was not 
bona fide’ is correct, the- Prescribed 


Authority was in error in not excluding 
the land said te have been transferred 
from the surplus area. The land which 
was the subject matter of transfer was 
covered by plot No. 460. The contention 
is well founded and must prevail. In these 
circumstances, we set aside the judg- 
ment of the High Court and that of the 


Prescribed Authority and remit the case 


to the Prescribed Authority to decide 
LY/JY/E450/81/SSG | 
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the surplus land in accordance with Sec- 
tion 12A (d) of the Act by excluding zhe 
area which was the sukject of transfer 
as far as possible, 

2. The appeal is disposed of accord- 
ingly. 
Order accordingly. 





AIR 1982 SUPREME COURT 1249 
= 1982 Cri. L. J. 1581 


(From : Bombay)” 
O. CHINNAPPA REDDY 
AND A. P. SEN, JJ. 
Petition For Special Leave to Appeal 
(Cri) No. 1523 of 1982, D/- 28-7-1982. 


State of Maharashtre, Petitioner v. 
Ramdas Shrinivas Nayak and another, 
Respondents. 


Constitution of India, Arts. 136 and 
163 — Complaint against Chief Min:-ster 
alleging corrupt practic2s Dismissal 
of complaint for want of Govt. sanction 
— Revision before High Court — Court 
noticing that an application was made 
to Governor for sanctioning prosecution 
— On basis of concession of Govt. coun- 
sel High Court while dismissing rev:sion 
directing that Governor should use his 
own discretion in gramting sanctior —~ 
In Special Leave Petition counsel deny- 
ing to have made any concession — Su- 
preme Court cannot incuire into submis- 
sions made before High Court. ((i) Evi- 


dence Act (1872), S. 114, Hu. (e) (ii) 
Criminal P, C. (1974), 3. 401). 
A complaint was fled against the 


Chief Minister of Maharashtra charging 
him with offences punishable under Sec- 
tions 161, 185 of Penal Code and Sec. 5 
of Prevention of Corruption Act. The 
complaint was not entertained by the 
Magistrate as it was not maintainable 
without sanction under Sec. 6 of latter 
Act. The complainant preferred a revi- 
sion before the High Court purpcrting 
to be one under Ss. 40% and 482, Cri- P.C. 
During the pendency of revision the 
C. M. resigned. While dismissing thə re- 
vision the High Court noticed that an 
application had been made to the Gov- 
ernor of the State for grant of requisite 
sanction and observed that the aplica- 
tion should not be dezided by the Law 


*Criminal Revn. Appln. No. 1742 of 1981, 
` D/- 12-4-1982 (Bom). 


GZ/HZ/D382/82/MVJ 
1982.. S.. C./79 IX G2. 


State cf: Maharashtra V. 


Ramdas Shrinivas Nayak 


Minister. or any other: Minister but that 
it deserved to be decided by the Gov- 
ernor in his individual discretion.. This 
observation was made in consequence. of 
an express concession made by tre- Gov- 
ernment Counsel. In special leave peti- 
tion the Govt. counsel denied that -he 
had made any concession and that. the 
Supreme Court may peruse the written 
submissions made by the counsel before 
the High Court, l 
Held, that the Judges’ record was con- 
clusive. Neither lawyer nor litigant 
may claim to contradict it, except - be- 
fore the Judge himself, but nowhere 
else, The court could not launch into in- 
quiry as to what transpired in the High 
Court. (Case law discussed), (Paras 4, 7) 
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The Court is bound to accept tha state- 
ment of the Judges recorded in their 
judgment, as to what transpired . ia 
court. It cannot allow the statement of 
the Judges to be contradicted by ‘state- 
ments at the Bar or by affidavit and 
other evidence, If the Judges say in 
their judgment that something was done, 
said or admitted before them, -that has 
to be the last word on the subject. Tha _ 
principle is well settled that statements 
of fact as to what transpired. at the 
hearing, recorded in the judgment of th2 
court, are conclusive of the facts so 
stated and no one can contradict:- such 
statements by affidavit or other. evi- 
dence, If a party thinks that the hap- 
penings in court have been wrongly re- 
corded in a judgment, it is incumbent 
upon the party, while the matter is still 
fresh in the minds of the Judges, to call 
the attention of the very Judges. who 
have made the record to the fact that 
the statement made with regard to his 
conduct was a statement that had beer 
made in error. That is the only way tə 
have the record corrected. If no such 
step is taken, the matter must necessarily 
end there. Of course a party may resile 
and an Appellate Court may permit him 
in rare and appropriate cases to resile 
from a concession on the ground ` that 
the concession was made on a wrong.ap- 
preciation of the law and had led. to 
gross injustice; but, he may not call in 
question the very fact of making the 
concession as recorded in the judgment. 

; (Paras 4, 7) 


In the facts of the case, there was no 
doubt that when there is to be a prose- 


ed 
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cution of the Chief Minister, | the Gov- 
ernor would, while determining whether 
sanction for such prosecution ishould be 
granted or not under S, 6 of the Preven- 
tion of Corr ption Act, as a matter of 
propriety, ne¢essarily act in his own dis- 
cretion and not 
Council of M 


on the advice of the 
isters, In the speci ial leave 
petition the Supreme Court cannot per~ 
mit the State to resile from the conces- 
sion made b fore the High Court, The 
concession tas made to advance the 
cause of justice. | (Para TOY 
Cases Referred : Chronological Paras 
AIR 1926 PC|136 ! 4 
AIR 1924 Cal 257 : 28 Cal WN 170 : 25 

Cri LJ 817 (FB) 5 
AIR 1921 Cali 584 : 34 Cal LJ 302 6 
AIR 1917 PC 30 4 
(1858) 7 Cox CC 454:6 WR 322 : 169 ER 

1084, R. v. Mellor i 4A 


Mr. L. N. Sinha, Attorney | General, 
Dr. Y. S. Chitale, Sr. Advocate land Miss 
A Subhashini; Advocate with them, for 
Petitioner; Mr} Soli J. Sorabjee; Sr. Ad- 
vocate and Miss Rani Jethmalani, Ad- 
vocate with hi (for No, 1) and Mr. 


A. K. Sen, Sr. Advocate and Mr. B. R. 
_ Handa, Advocate with him (for No, 2}, 
for Responden 


CHINNAPP REDDY, J. — Abdul 
Rehman Antulay was the Chief, Minister 
of the State of Maharashtra “i! Jan. 12, 
1982. While he was yet holding the office 

of Chief Minister, one Ramdas Shrinivas 
Nayak, an erst hile Member of the Maha- 
rashtra Legislative Assembly, 
a keen interest in clean administration 
end so keeping a watchful eye:on cen- 
tres of power pa sources of corruption, 
fileq a complaint against Shri lAntulay, 
in the court of the Metropolitan Mag- 
istrate, 28th Court, Esplanade, ' Bombay 
charging him with the commission of 
offences punishable under Ss. ‘161 and 
185 of the Pena] Code and S. 5 of the Pre- 
vention of Corruption Act. The substance 

of the allegation was that Shri .Antulay 
founded and controlled a number of 
trusts called by various names, i freely 
and falsely making it appear that the 
Prime Minister; and the Government of 
Maharashtra ere either interested or 
had sponsored |the trusts, collected con- 
tributions and donations for the, alleged 
benefit of the Trusts by misuse! of his 
position andj} power by dispensing 
favours and holding out threats, and, 
thereby “and himself in a position 
juggle and 

5 crores, 


where he .coul manip 


manipulate a 
sum of over Rs. The learned 
| 


State of Maharashtra v. Ramdas Shrinivas Nayak 


professing - 


A.I. R. 


Metropolitan Magistrate refused to en- 
tertain the complaint holding that it was 
not maintainable without the requisite 
sanction of the Government under S. 6 
of the Prevention of Corruption Act, 
Against the order of the learned Metro- 
politan Magistrate, R. S, Nayak present- 
ed a Criminal Revision Application to 
the High Court of Maharashtra, pur- 
porting to be under Ss. 407 and 482 of 
Criminal P. C. and Art. 228 of the Con- 
stitution. The State of Maharashtra and 
Shri Antulay were impleaded as Re- 
spondents, During the course of the pen- 
dency of the Criminal Revision Applica- 
tion, Shri Antulay resigned his position 
as the Chief Minister of the State of 


Maharashtra. By an elaborate order 
Gated April 12, 1982, Gadgil and Kot- 
wal, JJ. upheld the view that sanction 


Was necessary and dismissed the Revi- 
sion Application, While dismissing the 
application, the learned Judges noticed 
that an application had been made to 
the Governor of Maharashtra for grant 
of the requisite sanction and observed 
that the application should not be de- 
cided by the Lew Minister or any other 
Minister, but that ‘it deserved to be 
decided by the Governor .in his indi- 
vidual discretion”, The State of Maha- - 
rashtra though not aggrieved by the dis- 
missal of the Criminal Revision Applica- 
tion, seeks special leave to appeal to this 
Court under Art. 136 of the Constitution 
against the judgment of the High Court 
of Maharashtra in so far as the judgment 
may be said to have directed the Gov- 
ernor of Maharashtra to exercise his 
individual discretion in deciding the 
question whether sanction should or 
should not be granted to prosecute Shri 
Antulay. The learned Attorney General, 
who appeared for the State of Maha- 
Tashtra, raised the contention that it 
was not for the Court to decide whether 
in respect of a particular matter, the 
Governor should act in his discretion, or 
with the aid and advice of the Council 
of Ministers and that under Art. 163 
(2), if any question arose whether any 
matter was or was not a matter as re- 
spects which the Governor was by or 
under the Constitution required to act 
in his discretion, the decision of the 
Governor in his discretion was final, 
aod the validity of anything done by the 
Governor was not liable to be called in 
anestion on the ground that he ought or 


ought not to have acted in his discre- 
tion, He also invited our attention to 


State of Maharashtra V. 


Art, 163 (8) which provides that the 
question whether any, and if so what, 
advice was tendered by Ministers to the 
Governor shall not be inquired into m 
any Court. The question posed by the 
learned Attorney Genera} is no doubt 
an important question, probably worthy 
of serious consideration by this court 
under Art. 136 of the Constitution. But, 
in the present case, we do not propose 
to grant special leave under Art. 136 of 
the Constitution, solely m order to con- 
sider this question firsthy because the 
Criminal Revision Application itself has 
been dismisseqd by the High Court and 
secondly — and this is important — 
there was an express concession made 
in the High Court by the Respondents 
that in the situation presented by the 
facts of the present case, the Governor 
should act in the exercise of his indi- 
vidual discretion, 


2. Gadgil, J. referred to the conces- 
sion in the following words :— 

“However, I may observe at this 
juncture itself that at one stage it was 
expressly submitted by the learned 
counsel on behalf of the respondent that 
in a case if it is felt that bias is well ap- 
parently inherent in the proposed action 
of the concerned Miniszry, then in such 
a case situation notwithstanding the 
other Ministers not beng joined in the 
arena of the prospective accused, it 
would be a justified ground for the 
Governor on his own, independently and 
without any reference to any Ministry, 
to decide that question.” 

3. Kotwal, J. put it even more expli- 
citly and said: 
ETSO At one stage it was unequivo- 
cally submitted by tke learned counsel 
on behalf of the respcndents in no un- 
certain terms that even in this case 
notwithstanding there seing no accusa- 
tion against the Law Minister as such if 
the court feels that in the nature of 
things a bias in favour of the respon- 
dent and against a complainant would 
be manifestly inherent, apparent and 
implied in the mind of the Law Min- 
ister, then in that event, he would not 
be entitled to consider complainant's 
application and on the equal footing 
even the other Ministers may not be 
qualified to do so and the learned coun- 
sel further expressly submitted that in 
such an event, it woulc be only the Gov- 
ernor, who on his own, independently, 
will be entitled to consider that ques- 
tion,” 


1932 


- Atkinson 
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4, When we drew the attention of thi 
learned Attorney General to the conces- 
sion made before the High Court, Shri 
A. K. Sen, who appeared for the State 
of Maharashtra before the High Court 
and led the arguments for the respon- 
dents there and who appeared for Shri 
Antulay before us intervened and pro- 
tested that he never made any such con- 
cession and invited us to peruse the 
written submission made by him in the 
High Court. We are afraid that we can- 
not launch into an inquiry as to what 
transpired in the High Court. It is sim- 
ply not done. Public Policy bars us 
Judicial decorum restrains us. Matters 
of judicial record are unquestionable. 
They are not open to doubt. Judges can- 
not be dragged into the arena. ‘“Judg- 
ments cannot be treated as mere count- 
ers in the game of litigation”. (Per Lord 
in Somasundaran v. Subra- 
manian, AIR 1926 PC 136). We are bound 
to accept the statement of the Judges 
recorded in their judgment, as ta what 
transpired in court, We cannot allow the 
statement of the Judges to be contra- 
dicted by statements at the Bar or by 
affidavit and other evidence If the 
Judges say in their judgment that some- 
thing was done, said or admitted before 
them, that has to be the last word on 
the subject. The principle is well-settled 
that statements of fact as to what trans- 
pired at the hearing, recorded in the 
judgment of the court, are conclusive of 
the facts so stated and no one can con- 
tradict such statements by affidavit or 
other evidence. If a party thinks that 
the happenings in court have been 
wrongly recorded in a judgment, it is 
incumbent upon the party, while the 
matter is still fresh in the minds of the 
Judges, to call the attention of the very 
Judges who have made the record to 
the fact that the statement made with 
regard to his conduct was a statement 
that had been made in error (Per Lord 
Buckmaster in Madhusudan v. Chandra- 
bati, AIR 1917 PC 30). That is the only 
way to have the record corrected. If no 
such step is taken, the matter must 
necessarily end there. Of course a party 
may resile and an Appellate Court may 
permit him in rare and appropriate 
cases to resile from a concession on the 
Sround that the concession was made on 
a wrong appreciation of the law and had 
led to gross injustice; but, he may not 
call in question the very fact of making 


i 
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4-A. In R. v. Mellor (1858) | 7 Cox CC 
454 Martin B was reported to have said: 
“We must consider the statement of the 
learned judge as absolute verity and we 
ought to take his statement precisely as 
a record and act on it in the same man- 


[the concéssion as recorded in| the judg- 
m 


ner as on a record of Court which of. 


itself implies an absolute verity.” 


5. In King Emperor v. Barendra Ku- 


mar Ghose, (1924) 28 Cal WN 170: (AIR 
1924 Cal 257) (FB), Page, J. said. 

arene these proceedings emphasise the 
importance of rigidly maintaining the 
rule that a statement by a learned Judge 
as to what took place during the course 
of a trial before him is final and deci- 
sive; it is not to be criticised or circum- 
vented; much less is it to be exposed to 
animad version.” 


6. In Sarat Chandra v. Bibhabati Debi 
(1921) 34 Cal LJ 302 : (AIR 1921 Cal 
584), Sir Asutosh Mookherjee explained 
what had to be done: | 


“It ig plain that in cases of this char- 
acter where a litigant feels aggrieved by 
the statement in a judgment that an ad- 
mission has been made, the most conve- 
nient and satisfactory course to follow, 
wherever practicable, is to apply te the 
Judge without delay and ask for recti- 


fication or review of the judgment”, 


7, So the Judges’ record is conclusive. 
Neither lawyer nor litigant may claim 
to contradict it, except before the Judge 
himself, but nowhere else, 


8. On the invitation of Mr. Sen, we 
have also perused the written; submis- 
sions made by him before the High 
Court, We have two comments to make: 
First, oral submissions do not always 
conform fo written submissions, | In the 
course of argument, counsel, often, wise- 
ly and fairly, make concessions which 
may not find a place in the written sub- 
missions. Discussion draws out many a 
concession. Second, there are some sig- 
nificant sentences in the written | submis- 
sions which probabilise the concession. 
They are: “If in the existing case, the 
entire Council of Ministers becomes in- 
terested in the use of the statutory 
power one way or the other, the doctr- 
ine of necessity will fill up the ;gap. by 
enabling the Governor by dispensing 
with the advice of his Council of Min- 
isters and take a decision of his own on 
the merits of the case. Such a discretion 
of. the Governor must be implied as in- 

| 
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herent in his constitutional powers 
The doctrine of necessity will supply 
the necessary power to the Governor to 
act without the advice of the Council of 
Ministers in such a case where the en- 
tire Council of Ministers is biased. In 
fact, it will be contrary to the Constitu- 
tion and the principles of democratie 
Government which it enshrines if the 
Governor was obliged not to act and to 
decline to perform his statutory duties 
because his Ministers had become in- 
volved personally. For the interest of 
democratic Government and its function- 
ing, the Governor must act in such a 
case on his own. Otherwise, he will þe- 
come an instrument for serving the per- 
sonal and selfish interest of his Min- 
isters.” We wisn to say no more As we 
said, we cannot and we will not embark 
upon an enquiry. We will go by the 
Judges’ record, 


9. We may add, there is nothing. þe- 
fore us to think that any such mistake 
occurred, nor is there any ground taken 
in the petition for grant of specia] leave 
that the learned Judges proceeded on a 
mistaken view that the learned counsel 
had made a corcession that there might 
arise circumstances, under which the 
Governor in granting sanction to prose- 
cute a Minister must act in his own dis- 
cretion and not on the advice of the 
Council of Ministers. The statement in 
the judgment that such a concession 
was made is conclusive and, if we may- 
say so, the concession was: rightly made. 
In the facts anc circumstances of the 
present case, we have no doubt in our 
ming that when there is to be a prose- 
cution of the Chief Minister, the Gov- 
ernor would, while determining whether 
sanction for such vrosecution should be 
granted or not under S, 6 of the Pre- 
vention of Corruption Act, as a matter 
of propriety, necessarily act in his own 
discretion and not on the advice of the 
Council of Ministers. 


10. The question then is whether we 
should permit the State of Maharashtra 
to resile from tke concession made be- 
fore the High Court and raise before us 
the contention now advanced by the 
learned Attorney General. We have not 
the slightest doubt that the cause of 
justice would in no way be advanced by 
permitting the State of Maharashtra te 
now resile from the concession and agi- 
tate the -question posed by. the- learned 
Attorney General, On. the. other hand 
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we are satisfied that the concession was 
made to advance the cause of justice as 
it was rightly thought that in decidirg 
to sanction or not to sanction the prose- 
cution of a Chief Minister, the Governor 
would act in the exercise of his discr2- 
tion and not with the aid and advice bf 
the Council of Ministers. The applica- 
tion for grant of special leave is, ther=- 
fore, dismissed. 


Application dismissed. 
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R. S. PATHAK AND 
O. CHINNAPPA REDDY, JJ. 
Writ Petn, No. 3783 of 1978, D/- 26-7- 
1982, 


S. L. Ahmed and others, Petitioners v. 
Union of India and others, Responderts. 


Central Civil Services (Revised Pay) 
Rules (1973), R. 7 — Fixation of imitial 
pay im revised scales — Petitioners, 
Radio Operators Grade "II (Naik), exer- 
cised their option in favour of revised 
pay scales — They were paid a salary 
of Rs. 250/- with a special pay of Ru- 
pees 30/- Refixation in revised pay 
Scale of Rs. 225-308 and deduction of 
excess amount paid earlier — Valid. 


a 


The petitioners Radio Operators Grade 
NI (Naik) exercised their option in favour 
of the revised pay scales. They were 
paid a salary of Rs. 250/- with a special 


pay of Rs. 30/- from January, 1975 for 


a few months, together with arrears on 
that basis for the years 1973 and 1974, 
The petitioners accepted the revised pay 
and special pay although, they say, it 
fell short of the pay to which they were 
entitled. Subsequently, in April, 1975 
the petitioners were plazed in the revis- 
ed pay scale Rs, 225-30€ given to Naiks 
and the excess amount paid earlier to 
them was sought to be recovered by de- 
ducting from future payments of their 
salary. The petitioners complain that 
under the Rules, they have been placed 
in the pay scale Rs. 225-308 when “hey 
were entitled to the pay scale Ru- 
pees 260-430. In support of this c_aim 
the petitioners stated that the immedi- 
ately next senior category, Radio Op- 
erators Grade II, carr.ed thé revised 
scale Rs. 330-480 and, it is contended, 
the revised pay scale in the case of 
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Radio Operators Grade HI should not ba 
far below. 


Held that the petitioners were not en- 
titled to the pay scale Rs. 260-430 and 
that the basis adopted for refixation of 
the pay was not invalid. (Paras 13, 14) 


Radio Operators Grade II (Naik) have 
to be considered substantially on the 
same basis as Naiks in the Central Re- 
serve ‘Police Force, and it is because of 
their special qualifications and of the 
duties that 
they have been provided a special pay 
in addition. Ever since 1975 Radio Op- 
erators Grade III (Naik) are selected only 
from the rank of Constables on the Gen- 
eral Duty Side, The. revised pay scale of 
Radio Operators of the rank of Head 
Constable as well as Head Constables on 
General Duty is Rs. 260-350, with a spe- 
cial pay of Rs, 40/- to Head Constables 
(Radio Operators), This post is the im- 
mediately next higher post above the 
rank of Naik, and it is apparent that 
there would be no justification of: giving 
to the petitioners, who are junior in 
rank, the pay scale Rs. 260-430. It is not 
for the Court, to examine how far below 
Should be the revised pay scale of the 
Radio Operators Grade III. (Paras 10, 11) 

According to the recommendations of 
the Third Pay Commission, the existing 
pay scale of a Government servant 
drawing basic pay up to Rs. 1,800 per 
month was to be augmented by an 
amount representing five per cent of the 
basic pay subject to a minimum of Ru- 
pees 15/- and a maximum of Rs. 50/-. 
The Government of India Memorandum 
dated May 17, 1974 directed that special 
pay was not to be included in the exist- 
ing emoluments for the purpose of 
determining the accretion where in ad- 
dition to the revised pay the Govern- 
ment servant was to be given a special 
pay also. The revised pay actually paid 
to the petitioners initially was cornputed 
in error inasmuch as when fixing the 
pay ‘in the revised scale the special pay 
was taken into account for the purpose 
of computing the accretion, It, therefore, 


became necessary to recompute the 
amount payable to the petitioners and 


to reduce it to the level now paid te 


them. l (Para 14) 

Mr. R. K. Garg, Sr. Advocate and 
Mr. V. J. Franeis; Advocate, for Peti- 
tioners; Mr. M. M. Abdul Khader, Sr. 


Advocate, Mrs. Shobha Dikshit and Miss 
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A. Subhashini, Advocates, for Respon- 
dents, 


PATHAK, J.:— The petitioners are 
Radio Operators Grade-ITT (Naik) in the 
Signals branch of the Central Reserve 
Police Force. They complain |that under 
the Central Civil Services (Revised Pay) 
Rules, 1973 they have been placed in 
the pay scale of Rs. 225-308 when they 
were entitled to. the pay scale of Ru- 
pees 260-430. 

2. When the writ. petitioni came on 
for hearing in the first instance, a Bench 
of the Court made anorder on December 
19, 1979 providing am opportunity to the 
petitioners ta put in a representation 
before -the Government and requiring the 
Government to dispose of the representa- 
tion. The petitianers did make represemta- 
tion and the Government considered it 
but the relief claimed by the |petitioners 
was denied. In accordance with the fur- 
ther directions contained im|the order 
dated December 1%, 1979 this | writ peti- 
tion has. now come on for consideration 
on its merits. 

3. The Central Reserve Police Force 
forms a part of the Ministry, of Home 
Affairs in the Government of India, and 
it has a Signals branch m which one of 
the categories is: that of Radio| Operators 
Grade-HI (Naik). The petitioners say 
that Naik Radio Operators are| appointed 
either by direct recruitment, | im which 
case the candidate is required to be a 
Matriculate or its eguivalent, or by 
promotion from the rank of Constable 
in which case the Constable should have 
passed the Radio Operators | Grade- 
course Originally, members of | the Cen- 
tral Reserve Police Force of the rank of 
Naik enjoyed. the pay scale of Rs. 85-110, 
and Naik Radio Operators were given 4 
special pay of Rs. 30/- in view of their 
special qualifications and the specialised 
nature ef their duties, By its order dated 
April 23, 1970 the Central Government 
appointed the Third Pay Commission to 
make recommendations im rega rd to the 
structure of the emoluments and ` the 
conditions of service of different classes 
of Central Government employees, The 
Commission submitted its final: report to 
the Central Government on March 3I, 
1973. Paragraph 30 of Chapter 29: . of 
Part I of Volume 2 contains the recom- 
mendations in respect of Radio Mecha- 
nies in the Central Reserve Police Force. 
Tt states:— 

' 30. Post of Radio Mechanic, |Grade I 
in the CRP and Sub-Inspector (Radio 
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Mechanic) in the BSF are on the scale 
of Rs. 150-10-290-15-380, but the Diplo- 
Ma-holders are given the scale of Ru- 
pees 180~-10-290-15-380, We recommend 
for these posts the scale of Rs, 380-560 
but the Diploma-holders working on 
these posts should be remunerated on 
the seale of Rs. 425-700. Below this level, 
posts of Radie Mechanic, Grade H and 
the Radio Operators are on the scale of 
Rs. 150-160-210 or on the scale of Rs. 125- 
3-131-4-155 with a special pay of Rs. 35 
per month anc: we recommend that these 
posts should ke given the scale of Ru- 
pees 330-480. For ‘the posts of Radio Fit- 
ter on the scale of Rs, 125-3-131-4-155 
We recommend the scale of Rs. 320-400.” 


4. Admittedly, na reference has been 
made therein to Radio Operators Grade 
TI (Naik). Following the recommenda- 
tions of the Third Pay Commission the 
Central Government framed the Central 
Civil Services (Revised Pay} Rules, 1973 
which came irto force on January i, 
1973. The petitioners exercised their 
option im favour of the revised pay 
seales. They were paid a salary of Ru- 
pees 250 with a special pay of Rs. 30 
from January, 1875 for a few months, — 
together with arrears on that basis for 
the years 1973 and 1974. The petitioners 
accepted the revised pay and special pay 
although, they say, it fell short of the 
pay to which they were entitled. Subse- 
quently, im April, 1975, the petitioners 
were placed in the revised pay scale 
Rs, 225-308 given to Naiks and the ex- 
cess amount paid earlier fo them was 
sought to be recovered by deducting 
from future payments of their salary. 


5. Aggrieved by the refixation of 
their pay and the deduction of the ex- 
cess already paid, they have filed the 
present writ petition.. 

6 So far as the deduction is concern- 
ed, this Court has already directed by 
its order dated December 149, 1979 that 
the Government should restore to the. 
petitioners the excess amount already 
recovered from them. Nevertheless it 
Will be necessary to examine the validity 
of the refixation of the salary now paid 
te the petitioners inasmuch as that ques- 
tion. is relevant for the period commenc- 
ing from the date from which salary has 
heen actually paid on the refixed basis, 

T. The question whether the petition- 
ers have been properly placed in the 
pay scale of Rs. 225-308 must be exam- 
ined, therefore, from two aspects A 
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1. Their claim to the pay scale of Re- 
pees 260-430 and 


2. Alternatively, their claim to tke 
pay of Rs. 250 and the special pay -of 
Rs. 30 paid to them before the refixaticn 
of their salary. 

8. On the first point, a few facts mey 
be briefly stated. On the basis of the 
recommendations of the. Third Pay Cen- 
mission, the pay scales: ož all Central 
Government employees, =mncluding p&r- 
sonnel in the para-military forces, were 
revised with effect from January 1, 1973. 
Under the original pay scales, Naik Racio 
Operators were piaced on the scale of 
Rs, 85-110 with-a special ay of Rs. 30 in 
view of their special qualifications and 
the specialised nature cf their duties. 
They were entitled to allowances calcu- 
tated on the aggregate of their basic ray 
and special pay. The Commission pze- 
scribed a scale of Rs, 225-308 for che 
post of Naik, but did nci make any se- 
parate recommendation in respect of zhe 
post of Radio Operetor Grade iil 
(Naik). Inasmuch as before the revision 
of the pay scales the scale of a Naik and 
Radio Operator Grade Ili (Naik) was the 
same, that is to say, Rs 85-110, the re- 
vised pay scale for the post of Radio Op- 
erator Grade ITI (Naik) was raised to the 
same level as that prescribed for the 
post of Naik, that is to say, Rs. 225-308, 
and in view of their special qualiftca- 
tions and the specialise nature of their 
duties Radio Operators Grade II (Naik) 
Were given a special pay of Rs, 30 lso. 

.§ The petitioners urge that posts in 
other departments of the Central Gov- 
ernment, for which the minimum gquelifi- 
cation was the Matriculation examina- 
tion and an additional requirement of 
training, carried the pay scale of Rs. 260- 
430 and since that requirement was also 
the basis of appointmenis to the post of 
Radio Operators Grade III (Naik) they 
should also be held entitled to that pay 
scale. Now the revised pay has Seen 
given with effect from January i, 1973 
and on that date the qualification in the 
ease of a Naik was the Middle School 
examination, and it was only with effect 
from January 24, 1975 chat the qualfica- 
tion was raised to tne Matriculation 
examination. As Naiks and Radio Op- 
erators Grade III (Naik) haq been uni- 
formly treated at par in. the matier of 
that basic qualifications it is not open to 
the petitioners to base their claim with 
reference to a qualification which dia 
not exist on January 1, 1973, 
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i8. -In support of their claim to the 
pay scale of Rs. 260-430, the petitioners 
bave drawn our attention to the circum- 
stance that the immediately next senior 
category, Radio Operators Grade II, car- 


ried the revised scale of Rs. 330- 
480 and, it is contended, the re- 
vised pay scale in the case of 
Radio Operators Grade IH should not 


be far below, It is not fer this Court, 
we think, to examine how far below 
should be the revised pay scale of the 
Radio Operators Grade HI. If the Gov- 
ernment has prescribed a particular pay 
scale in respect of them, al] that the 
court can do is to merely pronounce on 
the validity of that fixation. In the 
event that the court finds that the pre- 
scription is contrary to law it will strike 
it down and direct the Government to 
take a fresh decision in the matter, It 
is a very different case from one -where 
this Court has sought to prescribe pay 
scales in appeals directly preferred from 


an award of the Labour Court dealing 
with such a matter In -the latter case, 
this Court in its appellate jurisdiction 


can be regarded as enjoying all the juris- 
diction ‘which the Labour Court enjoys. 
That is not so in the present case. 

il. We are satisfied that Radio Op- 
erators Grade ITI (Naik) have to be con-, 
sidered substantially on the same ‘basis 
as Naiks in the Central Reserve Police 
Force, and it is because of their special. 
qualifications and of the specialised na- 
ture of their duties that they have been, 
provided a special pay in addition, It 
may be mentioned that ever since 1975 
Redio Operators Grade I (Naik) are 
selected only from the rank of Consta- 
bles on the General Duty Side. The re- 
vised pay scale of Radio Operators of the 
rank of Head Constable as well as Head, 
Constables on General Duty is Rs. 260- 
350, with a special pay of Rs. 40 to Head 
Constables (Radio Operators). This post 
is the immediately next higher post, 
above the rank of Naik, and it is appa- 
rent that there would be no justifica- 
tion of giving to the petitioners, who are 
junior in rank, the pay scale of Rs. 260- 
430. 


12. The petitioners have also con- 
tended that they should be paid at par 
with comparable Government employees 
on the civil side. This claim is refuted 
by the respondents who point out that 
the petitioners are entitled to certain 
benefits not available to the others. 
Learned counsel for the respondents has 
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listed before us a number of!such bene- 
fits. It is pointtd out that the petitioners 
are entitled to casual leave for a period 
of twenty days as against casual leave 
for a period of twelve days for Govern- 
ment employees on the civil side, earned 
leave for a period of sixty days as 
against earned leave for a period of 
thirty-three days for Government em- 
ployees on the civil side, and, rent-free 
accommodation or house allowance at 
19% of the salary in contrast to Govern- 
ynent employees on the civil side who are 
liable to pay 10% of the salary if accom- 
modation is provided. 

13, We are not satisfied that the peti- 
tioners are entitled to the pay scale of 
Rs. 260-430. 


M4. The second point requires us to 
consider the validity of the refixation of 
the pay of the petitioners when they 
were receiving Rs. 250 with a special 
pay of Rs, 30. According to the recom- 
mendations of the Third Pay Commis- 
sion, the existing pay scale of a Govern- 
ment servant drawing basic pay up to 
Rs. 1,800 per month was to be augment- 
ed by an amount representing five per 
cent of the basic pay subject to a mini- 
mum of Rs. 15 and a maximum of Rs. 50. 
The Government of India Memorandum 
No, F.67/II/23/74-IC dated May i17, 1974 
directed that special pay was not to be 
included in the existing emoluments for 
the purpose of determining the accretion 
where in addition to the revised pay the 
Government servant was to be: given a 
special pay also. The revised pay actual- 
ly paid to the petitioners initially was 
computed in error inasmuch (as when 
fixing the pay in the revised scale the 
special pay was taken into account for 
the purpose of computing the accretion. 
[t, therefore, became necessary to re- 
compute the amount payable to ‘the peti- 
tioners and to reduce it to the level now 
paid to them. It has not been shown to 
us that the basis adopted for refixation 
of the pay is invalid. 

15. In the result, this petition fails 
and is dismissed, but in the circumstan- 
ces there is no order as to costs. This 
will not affect the order dated: Decem- 
ber 19, 1979 directing the Government 
to restore to the petitioners the excess 
paid to them earlier and subsequently 
recovered from them. l 
Petition dismissed. 
ae 
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Rajendra Prasad v. State of U. P. 


A.E R. 
AIR 1982 SUPREME COURT 1256 ` 
== 1982 All. L. J. 628 
(From: Allahabad) 


O. CHINNAPPA REDDY, A. P. SEN 
AND BAHARUL ISLAM, JJ. 


Criminal Appeal No. 536 of 1981, D/- 
28-7-1981. 
Rajendra Prashad, Appellant v. State 


of U. P. and another, Respondents. 


Conservation of Foreign Exchange and 
Prevention of Smuggling Activities Act 
(52 of 1974), S. 3 — Seizure of electronic 
goods of foreign origin from appellant’s 
shop on 4-2-1980 — Seizure communicat- 
ed to Govt. on 8-8-1980- and accused 
detained on 24-9-1980 pursuant to order 
dated 19-9-1980 — Proceeding under Cus- 
toms Act also pending against appellant 
-— Held, that it could not be said that 
there could be no apprehension in the 
mind of authority that the appellant 
would not indulge in future in any smug- 
gling activity — Seizure was not. so 
remote in point of time as to be brushed 
aside —- Supreme Court did not go be- 
hind order of detention in the circum- 
stances of the case, {Para 3) 


JUDGMENT:— This is an appeal by 
special leave against the judgment of the 
High Court of Allahabad dismissing an 
application for the issue of a writ of. 
habeas corpus. 

2. On February 4, 1980 some electro- 
nic goods of foreign origin were seized 
from the shop of the appellant in the 
course of a raid. The seizure was com- 
municated to the Government on Aug- 
ust 8, 1980. The Government made an 
order of detention under COFEPOSA 
on September 19, 1980. : oa 

3. In this appeal Shri Vimal Dave, 
learned counsel for the appellant. argues 
that no activity was alleged against the 
appellant from February 4, 1980 until 
September 24, 1980 when he was arrest- 
ed and that circumstance coupled with 


the fact that proceedings under the Cus- 


toms Act were pending against the ap- 
pellant made it abundantly clear ` that 
there could be no apprehension in the 


mind of the detaining authority that the 
appellant would indulge in future in any 
smuggling activity. We are unable to 
agree with the submission of Shri Dave. 
The seizure of electronic goods from the 
shop of the appellant is not so remote 
in point of time as to be brushed aside. 
In the circumstances, we are not piper, 
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ed to go behind the order of detention. 
The appeal is, therefore, dismissed. 


Appeal dismissed. 





AIR 1982 SUPREME COURT 1257 


D. A. DESAI, BAHARUL ISLAM AND 
A. VARADARAJAN, JJ. 

Writ Petn. (Criminal) No, 126 of 1982, 
D/- 30-7-1982. 

Smt. Bimla Dewan, Petitioner v. The 
Lieutenant Governor of Delhi, Respon- 
dent, 

(A) National Security Act (65 of 1980), 


S. 3 (2) — Grounds containing instances 
relating to criminal prosecution — De- 
tenu acquitted in many of them — De- 


tention being based on consideration of 
such instances also, is invalid. 


Where some of the grounds of deten- 
tion related to instances of criminal pro- 
secution against the deteny and in 
many of them the deteryu was acquit- 
ted, the order of detention would be in- 
vaid as none of those instances in which 
detenu was acquitted could legitimate- 
ly be taken into consideration for detain- 
ing the detenu under S. 3 (2) and the 
detaining authority would naturally have 
been influenced by - those grounds as 
well for coming to the zonclusion that 
the detenu was required to be detained 
under the privisions of fhe Act. (Para 6) 

(B) National Security act (65 of 1980), 
S. 3 — Occurrences relating to ‘public 
order’ — Instances like arrest for serv- 
ing of whisky in his restaurant by dete- 
nu oy for alleged recovery of revolver 
with live cartridges from hotel run by 
him and complaint by wfe and sister of 
a murdered man as to their apprehend- 
ing danger to their lives from detenu 
are not instances relacing to ‘public 
order’, (Para 8) 


(C) National Security Act (65 of 1980), 
S. 3 — Instance relating to ‘public order’ 
— What is not. 


_ Where the instance in a ground of 
detention related to arrest of the dete- 
nu on a complaint filed by a Municipal 
Councillor that the detenu along with 
his 70 associates pelted stones at a 
building and caused damage to it, the 
same could not form a ground for deten- 
tion under S, 3 when there was no alle- 
gation in that instance that the building 
at which stones etc. were alleged to 
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have been thrown was situate in a pub- 
lic place and that the alleged act of the 
detenu and 70 other persons hag caused 
apprehension in the minds of the resi- 
dents of the locality in regard to main- 
tenance of public order as the instance 
could not be said to have any potential- 
ity to interfere with and had effect upon 
the public tranquillity and order, 


Governor of Delhi 


(Para 9) 
Cases Referred : Chronological Paras 
AIR 1970 SC 1228 : 1970 Cri LJ 1136 7 


Mr, Ram Jethmalani, Sr. Advocate, 
Miss Rani Jethmalani and Mr. Harjinder 
Singh and Mr. K. K. Sood, Advocates 
with him, for Petitioner; Mr. O., P. Rana, 
Sr. Advocate and R. N. Poddar, Advo- 
cate, for Respondent. 

VARADARAJAN, J.:— On 31st Mar. 
1982, after hearing learned counsel for 
both the parties, we quashed the order 
of detention in this case, observing thal 
Our reasons will follow. We proceed to 
give the reasons, 

2. This writ petition under Art, 32. of 
the Constitution of India is by Smt. 
Bimla Dewan, wife of the detenu Shri 
Dev Raj Dewan, resident of House No. 
53, Gadodia Road, 146/2 Than Singh 
Nagar, Anand Parbat, Delhi, for quash- 
ing the order of detention dated 25-9- 
1981 issued by the Commissioner of 
Police, Delhi under Sec. 3 (2) of the 
National Security Act, 1980, The detenu 
was detained from 26-9-1981. The order 
of detention is said to have been ap- 
proved by the respondent, Lieutenant 
Governor, Delhi, by order dated 1-10- 
1981 under S. 3 (4) of the Act. The dete- 
nu had been detained in the Central 
Jail, Tihar, New Delhi. 

3. It is alleged in the petition that the 
detenu is a social worker, who is in ac- 
tive politics, and had contested the Mu- 
nicipal Elections of the Municipal Cor- 
poration of Delhi from the Anand Par- 
bat constituency in 1977 and was defeat- 
ed by a Congress-I candidate by a nar- 
row margin of 360 votes, and due _ to 
political rivalry he has been involved 
from time to time in a number of false 
cases, in most of which he has succeéd- 
ed in proving his innocence and was ac- 
quitted, It is further alleged in the peti- 
tion that out of sheer political vendetta 
the detenu has been detained malacious- 
ly with full knowledge that the alleged 
activities of the detenu, even if true, do 
not fall within the concept of threat to 
public order. The arrest or prosecution 
of detenu, cannot by itself, be a ground 
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of detention. It is only the material on 
the basis of which the detenu!is arrest- 
ed, prosecuted or convicted ‘that can 
constitute a ground of detention. But no 
such material, including the' blue film 
mentioned in item 28 of paragraph 2 of 
the grounds of detention has been sup- 
plied to the detenu and it has, ;therefore, 
become impossible for him to make any 
effective representation against his de- 


tention, No opportunity was given to the 


detenu to make a representation to the. 


detaining authority. The detenu chal- 
lenged his detention by filing Criminal 
Writ Petition No. 126 of 1981 in the High 
Court of Delhi on 13-10-1981. 'But since 
no order had been passed in that peti- 
tion though arguments were heard in 
Nov. 1981, this writ petition: has been 
filed in the Supreme Court on; 3-3-1982. 

4, It is alleged in the grounds of de- 
tention in which 32 instances have been 
given that those acts of the detenu show 


that he is a desperate and dangerous 


character who acts in a manner which 
is prejudicial to maintenance of public 
order, that his activities are ‘hazardous 


to the community and he has'not stop- 
ped his violent, anti-social and criminal 
activities in spite of his prosecution in 
a number of cases, and that in |these cir- 
cumstances his detention under S. 3 (2) 
of the National Security Act, 1980 has 
-been considered essential in order to 
stop his criminal activities, | 


5. In the cotuinter-~affidavit it is stated 
at the outset that the High Court of 
Delhi has by an order dated 4-3-1982 
dismissed Criminal Writ Petition No. 
126 of 1981 which was filed for quashing 
the very same order of detention dated 
25-9-1981 and that the present |writ peti- 
tion is consequently not maintainable 
and only an appeal to this Court against 
the judgment of the High Court could 
be filed. It is contended that there is no- 
thing on record to show that the: detenu 
is a social worker. The counter-affidavit 
further proceeds to state that the crimi- 
nal history of the detenu as 7 disclosed 
in the grounds of detention goes to show 
that he has been a serious threat to 
maintenance of public order and that 
whenever any police officer or any other 
agency tried to interfere in the matter 
he had assaulted, obstructed or attempt- 
ed to murder him and that detention 
under the Act is the only way to pre- 
vent him from indulging in activities 
which are prejudicial to maintenance of 


public order. It is stated that copies of 
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all first information reports mentioned 
in the grounds o? detention were sup= 
plied to the detenu and that the detain- 
ing authority has specifically mentioned 
in the grounds of detention that the de- 
tenu has a rigkt of representation to the 
Lieutenant Governor and the Advisory 
Board. The respondent has prayed for 
dismissal of the writ petition for the 
aforesaid reasons. 

6. Instances Nos. 1 to 22, 24 and 28 
relate to criminal cases, in all of which 
the detenu has been found to be not 
guilty and acquitted. Instance No. 23 re- 
lates to a case in which the detenu has 
been discharged. Instance No. 28 relates 
to a blue film of naked picture for pub- 
lic circulation/exhibition alleged to have 
been recovered on 23/24-6-1979 by the 
Police from the Kamal Restaurant of 
the detenu. Since all these instances re- 
late to cases in which the detenu has 
been found to be not guilty 
and acquitted none of these in- 
stances can legitimately be taken 
into consideration for detaining the 
detenu under Sec. 3 (2) of the National 
Security Act. Mr. Ram  Jethmalani, 
Senior Advocate who appeared for the 
petitioner in this case submitted that in 
the “National Security Act there is no 
privision like S. 5A in COFEPOSA (Con- 
servation of Foreign Exchange and Pre- 
vention of Smuggling Activities Act) and, 
therefore, if one of the grounds is bad 
the order of detention has to be quash- 
ed in its entirety and that as the detain- 
ing authority has based the order of de- 
tention on grounds Nos. 1 to 24 and 28 
also, the order of detention is unsustain- 
able, The learned counsel for the re- 
spondent did not submit anything ta 
controvert that submission of Mr. Ram 
Jethmalani. We are of the opinion that 
since the detaining authority would na- 
turally have been influenced by these 
grounds as weil for coming to the con- 
clusion that the detenu requires to be 
detained under the provisions of the Act, 
the entire order of detention is unsus- 
tainable, 


7. Before considering the other in- 
stances, it is necessary to note what 
Hidayatullah, C. J. has observed in Arun 
Ghosh v. State of West Bengal, AIR 
1970 SC 1228 ‘at p. 1230). It is this : 


“Toke the case of assault on girls. A 
guest at a hotel may kiss or make ad- 
vances to half a dozen chamber maids. 
Ho may annoy them and also the man- 
agement but hie does not cause disturb- 
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ance of public order, He may even have 
a fracas with the friencs of one of the 
girls but even then it would be a case 
of breach of law and crder only. Take 
another case of a man who molests o- 
men in lonely places. As a result of his 
‘activities girls going to colleges znd 
schoolg are in constant danger and fear. 
Women going for their ordinary business 
are afraid of being waylaid and as- 
saulted. The activity of this man in its 
essential quality is not different from 


the act of the other man but in its po- 


tentiality and in its effect upon the pub- 
lic tranquillity there is a vast difference. 
The act of the man who molests the 
girls in lonely places causes a disturb- 
ance in the even tempo of living which 
is the first requirement of public order. 
He disturbs the society and the commu- 
nity. His act makes all the women ap- 
prehensive of their honcur and he can 
be said to be causing disturbance of pub- 
lic order and not merely committing in- 


dividual actions whica may be tazen 
note of by -the criminal prosecu7ion 
agencies.” 


8. Instances Nos, 25 to 27 and 2¢ to 
32 relate to criminal ceses which are 
said to have been pending against the 
detenu on the date of order of deten- 
tion. We shall first consider instances 
Nos, 25 to 27 and 30 to 32. Instances 25 
and 27 relate to cases in which the de- 
tenuis alleged to have seen arrested for 
the reason that whisky was being served 
in a restaurant belonging to him. Instance 
No. 26 relates to the alleged recovery of 
a loaded English revolver and 5 live 
cartridges from the detenu’s Kamal 
Restaurant on 24-6-1979. Instance No. 30 
relates to a case in which the detenu is 
said to have been arres-eg on the com- 
plaint of a lady that the detenu had 
conspired for the murder of her tus- 
band, who was murdered while he was 
returning after seeing a cinema on 18-8- 
1981. Instance No. 31 relates to a case 
arising out of a report sent by a Sub- 
Inspector of Police, Anand Parbat 
against the detenu alleging that Emt. 
Praveen Kapoor and Smt. Sheilawati 
Kapoor, members of tha family of de- 
ceased Vinod Kapoor apprehended dan- 
ger to their lives at the hands of the 
detenu, Instance No, #2 relates to the 
arrest of the detenu on the complaint of 
Smt. Sheilawati Kapoor that the det=nu 
threatened her with dire consequerces 
¿when she went to Tees Hazari Courts to 
see her son Ashok on 13-9-1981. We are 
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clearly of the opinion that these in- 
stances cannot in law amount to any in- 
terference with the maintenance of pub- 
lic order and could not constitute 
grounds for detention under the National 
Security Act, 1980. 


9. We now come to instance No. 29 
which relates to the arrest of the detenu 
on the complaint of one Prem Kumar 
Narang, Municipal Councillor that when 
the Corporation Staff wanted some per- 
sons for prosecution, one Ram Singh 
came to rescue them and that later on 
the detenu came along with 70 other 
persons and started throwing stones etc. 
resulting in damage to a building. On 
that complaint a First Information Re- 
port dated 28-12-1979 under Ss. 147, 148, 
149, 323 and 427, I. P. C. is said to have 
been submitted by the Police. 
allegation in the report of the Municipal 
Councillor, without anything more, can- 
not constitute a ground for detention 
under the National Security Act. There 
is no allegation in that instance that law 
enforcement authorities had any valid 
reason to believe the allegations made 
in the complaint to be true even while 
the case registered on that complaint 
was pending trial and posted to 29-10- 
1981. There is no allegation in that in- 
stance that the building at which stones 
ete. are alleged to have been thrown is 
situate in a public place and that the 
alleged act of the detenu and 70 other 
persons has caused apprehension in the 
minds of the residents of the locality in 
regard to maintenance of public order. 
We are, therefore, unable to hold that 
this instance has any potentiality to in- 
terfere with and has effect upon the 
public tranquillity and order and that it 
cannot constitute a ground for detention 
under the National Security Act, 1980. 


10. It is necessary to mention in pass- 
ing the fact that it is admitted in the 
writ petition itself that Crimina) Writ 
Petition No. 126 of 1981 had been filed in 
the High Court of Delhi on 13-10-1981 
for quashing the very same order of de- 
tention dated 25-9-1981 and that argu- 
ments in that petition had been heard in 
Nov. 1981 itself. In the counter-affidavit 
it is stated that the High Court of Delhi 
has by an order dated 4-3-1982 dismiss- 
ed that writ petition and, therefore, only 
an appeal against that order would lie 
to this Court and this writ petition is 
not maintainable. Though the learned 
counsel for the respondent invited our 


A mere | 


ł 


1260 S.C. 
attention to certain portions of that 
order dated 4-3-1982 of a Division 


Bench of the Delhi High Court dismis- 
sing Writ Petition No. 126 of 1981 it was 
not contended by him that only an ap- 
peal against that order would ‘lie to this 
Court and that this writ petition is not 


maintainable. It is, therefore, unneces- 
sary for us to go in detail into this 
ground of objection taken: in the 


counter-affidavit. | 

11, For the reasons mentioned above 
we are of the opinion that the order of 
detention dated 25-9-1981 is ‘unsustain- 
able and liable to be quashed. There 
will be no order as to costs. 


1 
t 


Petition allowed. 





AIR 1982 SUPREME COURT 1260 


(From: Madhya Pradesh) 


Y. V. CHANDRACHUD, C. J, 
D. A. DESAI AND AMARENDRA 
NATH SEN, JJ. 


S.L.P. (Criminal) No. 2996 of, 1981, D/- 
8-12-1981. 


Avtar Singh and others, Petitioners v. 
State of Madhya Pradesh, Respondent. 


(A) Criminal P. C. (2 of 1974), S. 406 
— Transfer of criminal case — One of 
grounds on which transfer was sought 
was that Sessions Judge was biased 
against accused in that the Judge did not 
allow the accused to sit down during 
trial — Held, that case could not be 
transferred as there was no substance iÐ 
the allegation that there would not be 
a fair and impartial trial. (Paras 1, 2) 


(B) Criminal P, C. (2 of 1974), S. 477 
—Rules under — Trial of accused — 
Cou:t must permit him to sit down dur- 
ing trial. 

| 

Court cannot insist that the accused 
shall keep on standing during; the trial, 
particularly when the trial is ilong and 
arduous. All the High Courts;in India 
will take appropriate steps, if they have 
not already done so, to provide in their 
respective Criminal Manuals! prepared 
under S. 477 (1) of the Code that the 
accused shall be permitted to/sit down 
during the ‘trial unless ‘it becomes neces- 
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sary for the accused: to.stand up for any 
specific purpose, as for example, for the 
purpose of identification. However, the 
facility to be accorded to the accused for 
sitting down during the trial should not 
be construed as in derogation of the 
established convention of our Courts 
that everyone concerned should stand 
when the Presiding Officer enters the 
Court. (Para 2) 


ORDER:— We see no substance in the 
grievance of the accused that they will 
not get a fair and impartial trial in the 
Court of the learned Sessions Judge, 
who is trying them, namely, the Court 
of Shri S. P.. Khare. We, therefore, re- 
ject their prayer for transfer of the case 
to.the Court of some other learned 
Judge, 


2. One of the grounds on which the 
learned Sessions Judge is said to be bias- 
€d against the accused is that he did not 
allow them to sit down during the trial. 
It is not right or proper that the accused 
were not provided with a sitting place 
during the trial which has gone on for 
the past seven months. We direct that 
the learned Sessions Judge will permit 
the accused to sit down during the trial. 
In fact, we are unable to understand 
how any Court in our country can at all 
insist that the accused shall keep on 
standing during the trial, particularly 
when the trial is long and arduous as in 
this. case. We hope that all the High 
Courts in India will take appropriate 
steps, if they have not already done so, 
to provide in their respective Criminal 
Manuals prepared under S. 477 (1) of the 
Criminal P. C, that the accused shall be 
permitted to sit down during the trial 
unless it becornes necessary for the ac- 
cused to stand up for any specific pur- 
pose, as for example, for the purpose of 
identification. We need not add that the 
facility to be accorded to the accused for 
sitting down during the trial should not 
be construed as in derogation of the 
established convention of our Courts 
that everyone concerned should stand 
when the Presiding Officer enters the 
Court. With these observations we dis- 
miss the Special Leave Petition. 


Special leave petition 
dismissed. 


tei 
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AIR 1982 SUPREME COURT 1261 
(From : Delbi)* 


R. S. PATHAK, O. CHINNAPPA REDDY 
AND BAHARUL ISLAM, JJ.** 


Civil Appeal No. 2631 of 1982, D/- 30-7- 
1982.. i 


Reynold Rajamani and-another, Appellants 
v: Union of India and another, Respondents. 

(A) Divorce Act (4 of 1869), Ss. 7, 10 — 
Divorce — Grounds for — “Mutual consent” 
not contemplated — Section 1 (2) (d) of the 
British Matrimonial Causes Act (1973) cannot 
be read into S. 7 of the Divorce Act — Ex- 
pression “principles and ruces” in S. 7 does 
not mean grounds. (Consttution of India, 
Art. 14). (interpretation of Statutes — Legis- 
lation by incorporation.) 
Per Court 

A man and woman married under the 
Christian Marriage Act are not entitled to a 
decree of divorce by muttcal consent. The 
provisions of S. 1 (2) (d) o: the Matrimonial 
Causes Act (1973) of England cannot be read 
in Section 7 of the Indian Divorce Act (1869) 
and therefore “mutual consent” cannot be a 
ground for divorce under the Indian Divorce 
Act. C. M. (Main) 184 of 1980, D/- 3-10- 
1980 (Delhi), Affirmed. (Paras 3, 6, 9, 12, 13) 
Per Pathak and Baharul Islem, JJ. 

Section 7 requires that in all suits or pro- 
ceedings under the Indian Divorce Act the 
High Court and District Cotrts shall “act and 
give relief on principles and rules? which 
conform as nearly as may be to the princi- 
ples and rules on which the Court for Divorce 
and Matrimonial Causes of England acts and 
gives relief. What is. contemplated is the 
manner in which the Court will exercise its 
jurisdiction for the purpose of disposing of 
a pending suit or proceeding. The expres- 
sion “principles ‘and rules” does not mean 
the grounds on which a svit or proceeding 
may be instituted otherwise there would be 
‘a conflict with Section 1C of the Indian 
Divorce Act. For S. -10 sets forth the limited 
grounds on which a petition may be present- 
ed by a husband or wife for dissolution of 
the marriage. {Para 3) 


When therefore Section 10 of the Indian 


Divorce Act ‘specifically. sets forth the 
grounds on which a marricge may be dis- 


**The judgments are printed in the order 
in which they are given in the certified 
:COpy.. : l 


+C. M. (Main) No. 184 of 1980, D/- 3-10- 
1980 (Delhi). 
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solved, additional grounds cannot be includ- 
ed by the judicial construction of some other 
section unless that section plainly intends so. 
That, Section 7 does not. AIR 1928 Cal 657, 
AIR 1952 Punj 277, AIR 1970 Mad 12 and 
AIR 1970 Mad 240, Approved. (Para 5) 


The ground of mutual consent is available 
under Sec. 28 of the Special Marriage Act 
(1954) and S. 13-B of the Hindu Marriage 
Act (1955). The Court cannot read that 
ground under Section 10 of the Divorce Act, 
by adopting a policy of “social engineering”. 
When the marriage was solemnised under the 
Christian Marriage Act and was not regis- 
tered under the Special Marriage Act the 
question of contravention of Art. 14 would 
not arise. (Paras 6, 10} 


Per Chinnappa Reddy, J. (Concurring) 


It is unthinkable that legislation whenever 
made by the Parliament of a foreign State 
may automatically become part of the law 
of another sovereign State. Legislation by 
incorporation can never go so far. Whatever 
interpretation of S. 7 was permissible before 
August 15, 1947 when the British Parliament 
had plenary powers ‘of legislation over Indian 
territory, no interpretation is now permissible 
which would incorporate past-1947 British 
laws into Indian Law. (Para 13) 

Divorce by mutual consent should -be 
available to every married couple, whatever 
religion they may profess and however, they 
were married. Let no law compel the union 
of man and woman who have agreed on se- 
paration. But our society still looks askance 
at a divorced woman. She needs protection. 
So, the law which grants the decree for 
divorce must secure for her some measure 
of economic independence. It should be so 
whatever be the ground for divorce, whether 
it is mutual consent, irretrievable break down 
of the marriage, or even the fault of the 
woman herself. After all, Indian society 
today is so constituted that a woman Is 
generally helpless and her position becomes 
worse if she is divorced. It is necessary: that 
the law should protect her interests even if 
she be an erring spouse, lest she beeome 
destitute and a dead Joss to society. 

(Para 14) 

(B) Divorce Act (4 of 1869), Section 10 — 


Union of India 


. Divorce — Ground specified in statute — 


Court cannot add new grounds by imterpreta- 
tive process — It can give liberal construc- 
tion. (Special Marriage Act (1954), Ss. 27, 28; 
Hindu Marriage Act (1955), S. 13). 

The history of. all matrimonial legislation 
will show that at the outset conservative at- 
titudes influenced the grounds on which se- 
paration or divorce could’ be granted. Over 
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the decades, a more liberal attitude has been 
adopted, fostered by a recognition of the 
need for the individual happiness of the 
adult parties directly involved. But although 
the grounds for divorce have been liberalised, 
they nevertheless continue to form an excep- 
tion to the general principle favouring the 
continuation of the marital tie. When a 
legislative provision specifies the jgrounds on 
which divorce may be granted they consti- 
tute the only conditions on which the Court 
has jurisdiction to grant divorce. | If grounds 
need to be added to those already specifically 
set forth in the legislation, that is the busi- 
ness of the Legislature and not of the Courts. 
It is another matter that in construing the 
language in which the grounds are incorpo- 
rated the Courts should give a liberal con- 
struction to it. Indeed, the Courts must give 
the fullest, amplitude of meaning to such a 
provision. But it must be meaning which 
the language of the section is | capable of 


holding. It cannot be extended) by adding 
new grounds not enumerated in the section. 

| (Para 4) 

Cases Referred: Chronological Paras 
AIR 1970 Mad 12 | 5 
AIR 1970 Mad 240 5 
AIR 1955 Mad 341 (FB) | 8 
= AIR 1952 Punj 277 | 5 
AIR 1931 PC 234 : 1931 All LY) 808 8 
AIR 1928 Cal 657 5 


Miss. Lily Thomas, M/s. K. S. Gill and 
S. K. Arora, Advocates, for Appellants; Mr. 
S. T. Desai, Sr. Advocate, Miss) A. Subha- 
shini, Advocate with him, for Respondents, 


PATHAK, J. (for himself and Baharul 
Islam, J.):— The appellants, who belong to 
the Roman Catholic Community, were 
married on December 30, 1967 in Podannur 
in the State of Tamil Nadu under S. 27 of 
the Indian Christian Marriage Act, 1872. On 
July 26, 1979 they put in a joint petition 
under Section 28 of the Special Marriage Act 
for a decree of -divorce by mutual consent in 
the Court of the learned District J udge, 
Delhi. On March 11, 1980 the| trial Court 
dismissed the petition -on the ground that 
Section 28 of the Special Marriage Act could 
not be availed of. The appellants filed a 
writ petition in the High Court of Delhi 
which having been dismissed they proceeded 
in appeal to this Court. In the appeal they 
applied for permission to amend the joint 
petition to enable them to rely upon Sec. 7 
of the Indian Divorce Act, 1869 read with 
Section 1 (2) (d) of the Matrimonial Causes 
Act, 1973 of England. The amendment was 
allowed, and the appellants filed an amend- 
ed joint petition in the trial Court seeking 


A.I. R. 


divorce on the around that they had been 
living separately for more than two years and 
had not been able to live together and theis 
marriàge had broken down irretrievably and 
therefore they were entitled to a decree of 
divorce under the aforesaid provisions. On 
August 16, 198C the trial Court dismissed the 
petition holding that the appellants were not 
entitled to rely on Section 1 (2) (d) of the 
English statute. The appellants took the 
matter to the High Court of Delhi and the 
High Court has affirmed the view taken by 
the trial Court. 


2. In this appeal Miss Lily Thomas, ap- 
pearing for the appellants, contends that the 
trial Court and the High Court are wrong 
and that in reading Section 7 of the Indian 
Divorce Act, 1&69 the provisions of S. 1 (2) 
(d) of the Matrimonial Causes Act, 1973 
must be deemed to be incorporated therein 
and therefore the appellants are entitled to 
the benefit of the ground for divorce set 
forth in the latter enactment. In deference 
to Miss Thomas’s vehement submissions and 
having regard tc the importance of the ques- 
tion we heard her at length but we indicated 
that the point raised by her did not carry 
conviction, and we reserved judgment in 
order to give a fully reasoned order. Shortly 
thereafter, Miss Thomas put in an applica- 
tion asserting that she had information that 
the Government of India was proposing to 
amend the matrimonial law in relation to the 
Christian community in India and praying 
that in the circumstances judgment may not 
be delivered for some time. There has, how- 
ever, been no change in the law since, and it 
is appropriate, we think, that judgment 
should be pronounced now without further 
delay. 


3. The main contention raised by Miss 
Thomas is that the appellants are entitled to 
the benefit of S.7 of the Indian Divorce Act 
and therefore, by reason of that provision, to 
rely on Section 1 (2) (d) of the Matrimonial 
Causes Act, 1973. There is no doubt that if 
the provisions of Section 1 (2) (d) of the 
English statute can be read in Section 7 of 
the Indian Divorce Act and the appellants 
can establish that the conditions set forth in 
Section 1 (2) (d} are made out the appellants 
will be entitled to claim a decree of divorce. 
But we are not satisfied that Section 1 (2) (d) 
of the English statute can be read in S. 7 of 
the Indian Divorce Act. Sub-sections (1) and 
(2) of Section 1 of the mintemnonial Causes 
Act, 1973 provides :— 


“(1) Subject to Section 3 below, a petition 
for divorce may be presented to the Court 
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by either party to a marriage on the ground 
that the marriage has broken down 1- 
retrievably. 


(2) The Court hearing a petition for 
divorce shall not hold the marriage to have 
broken down irretrievably unless the peti- 
tioner satisfies the Court of one or more of 
the following facts, that is to say— 

(a) that the respondent has committed 
adulfery and the petitioner fimds it intolerable 
to live with the respondent; 

(b) that the respondent Sas behaved in 
such a way that the petitioner cannot rea- 
sonably be expected to live with the respon- 
dent; 


(c) that the respondent Bas deserted the 
petitioner for a continuous period of at least 
two years immediately prececing the presenta- 
tion of the petition; 

(d) that the parties to the marriage have 
lived apart for a continuous period of at least 
two years immediately preceding the pre- 
sentation of the petition (hereafter in this 
Act referred to as “two years’ separation”) 
and the respondent consents to a decree 
being granted; 

_ (e) that the parties to the marriage have 
lived: apart for a continuous period of at 
least five years immediately preceding the 
presentation of the petition {hereafter in this 
Act referred to as “five years’ separation’’).” 
The circumstances set forth _n sub-section (2) 
of Section 1 constitute the basis for holding 


that the marriage has broken down ir- 


retrievably. Can these prorisions be deem- 
ed incorporated in Section 7 of the Indian 
Divorce Act? Section 7 provides :—~ 


“7. Subject to the provisions contained in 
this Act, the High Courts and District Courts 
Shall, in all suits and proceedings hereunder, 
act and give relief on prirciples and rules 
which, in the opinion of the said Courts, are 
as nearly as may be conformable to the prin- 
ciples and rules on which the Court for 
Divorce and Matrimonial Causes in England 
for the time being acts and gives relief: 


Provided that nothing in this section shall 
deprive the said Courts of jurisdiction in a 
case where the parties to a marriage pro- 
fessed the Christian religion at the time of 
the occurrence of the facte on which the 
claim to relief is founded.” 
The section requires that in all suits or pro- 
ceedings under the Indian Divorce Act the 
High Court and District Courts shall “act 
and give relief on principles and rules” which 
conform as nearly as may oe to the princi- 
ples and miles on which the Court for 
Divorce and Matrimonial Causes of England 
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acts and gives relief. What is contemplated 
is the manner in which the Court will ex- 
ercise its jurisdiction for the purpose of dis- 
posing of a pending suit or proceeding. The 
expression “principles and rules” does not 
mean the grounds on which a.suit or pro- 
ceeding may be instituted. The grounds are 


-ordinarily pleaded in the suit or proceeding 


when the petitioner comes fo Court and in- 
vokes its jurisdiction. It is after the suit or 
proceeding is entertained that the question 
arises of deciding on the norms to be ap- 
plied by the Court for the purpose of dis- 
posing of it. If it were otherwise, plainly 
there would be a conflict with Section 10 of 
the Indian Divorce Act. For Section 10 sets 
forth the limited grounds on which a peti- 
tion may be presented by a husband or wife 
for dissolution of the marriage. 


4. It cannot be denied that society is 
generally interested in maintaining the mar- 
riage bond and preserving the matrimonial 
state with a view to protecting societal stabi- 
lity, the family home and the proper growth 
and happiness of children of the marriage. 
Legislation. for the purpose of dissolving the 
marriage constitutes a departure from that 
primary principle, and the Legislature is ex- 
tremely circumspect in setting forth the 
grounds on which a marriage may be dis- 
solved. The history of all matrimonial 
legislation will show that at the outset con- 
servative attitudes influenced the grounds on 
which separation or divorce could be grant- 
ed. Over the decades, a more liberal attitude 
has been adopted, fostered by a recognition 
of the need for the individual happiness of 
the adult parties directly involved. But 
although the grounds for divorce have been 
liberalised, they nevertheless continue to form 
an exception to the general principle favour- 
ing the continuafion of the marital tie. In 
our opinion, when a legislative provision 
specifies the grounds on which divorce may 
be granted they constitute the only condi- 
tions on which the Court has jurisdiction to 
grant divorce. If grounds need to be added 
to those already specifically set forth in the 
legislation, that is the business of the Legis- 
lature and not of the Courts. It is another 
matter that in construing the language in 
which the grounds are incorporated the 
Courts should give a liberal construction to 
it. Indeed, we think that the Courts must 
give the fullest amplitude of meaning to 
such a provision. But it must be meaning 
which the language of the section is capable 
of holding. It cannot be extended by adding 


new grounds not enumerated in the section. 
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5. When therefore Section 10 of the Indian 
Divorce Act specifically sets forth the grounds 
on which a marriage may be dissolved, addi- 
tional grounds cannot be included by the 
judicial construction of some other section 
unless that section plainly intends so. That. 
to our mind, Sec. 7 does not. We may 
point out that in M. Barnard v. G. H. Bar- 
nard, AIR 1928 Cal 657, the Calcutta High 
Court repelled a similar contention and held 
that Sec. 7 could not be construed so as to 
“import into Indian Divorce Jurisprudence 
any fresh ground for relief other than those 
set forth in S. 10” and that “the only grounds 
en which a marriage may be dissolved are 
those set forth in S. 10 of the Act ........”. 
The Punjab High Court in Miss Shireen 
Mall v. John James Taylor, AIR 1952 Punj 
277, has also taken the view that the grounds 
set forth in S. 10 of the Indian Divorce Act 
cannot be enlarged by reference to Sec. 7 of 
the Act, So also has a Special Bench’ of 
the Madras High Court in T. M. Bashiam v. 
M. Victor, AIR 1970 Mad 12, and a single 
Judge of that Court in A. George Cornelius 
v. Elizabeth Dopti Samadanam, AIR 1970 
Mad 240. 


6. Miss Thomas appeals to us to adopt a 
policy of “social engineering” and to give 
to Sec. 7 the content which has been enacted 
in S. 28 of the Special Marriage Act, 1954 
` and S. 13-B of the Hindu Marriage Act, 
1955, both of which provide for divorce by 
mutual consent. It is possible to say that 
the law relating to Hindu marriages and to 
marriages governed by the Special Marriage 
Act presents a more advanced stage of dev- 
elopment in this area than the Indian Divorce 
Act. However, whether a provision for 
divorce by mutual consent should be includ- 
ed in the Indian Divorce Act is a matter of 
legislative policy.. The Courts cannot extend 
or enlarge legislative policy by adding a 
provision to the statute which was never en- 
acted there. 


7. Reference is made by Miss Thomas 
to S. 2 (ix) of the Dissolution of ‘Muslim 
Marriage Act, 1939 which empowers the 
Court to dissolve a Muslim marriage on any 
ground other than those already enumerated 
in the section “which is recognised as valic 
for the dissolution of marriages under Mus- 
lim law”. No such provision is containec 
` in S. 10 of the Indian Divorce Act. 

8. Learned counsel of the appellants has 
referred us to B. IJIswarayya v. Swarnar 
Iswarayya, AIR 1931 PC 234 and George. 
Swamidoss Joseph v. Miss Harriet Sundar: 
Edward, AIR 1955 Mad 341 (FB). Nothing 
` said in those cases helps the appellants 
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The first case was concerned with the ques- 
tion whether an appellate Court can increase 
the amount of alimony payable by the hus-. 
band to the wife without an appeal by her. 
And the second deals with the question whe- 
ther the Indian Courts can.make a decree 
nist for nullity absolute within a shorter 
period than that specifically mentioned in 
the Indian Divorce Act. 


9. We are not satisfied that Sec. 7 of the 
Indian Divorce Act can be read to include 
the provisions of Sec. 1 (2) (d) of the Matri- 
monial Causes Act, 1973. This contention 
of the appellant must fail. 


10. Learned counsel for the appellants 
then points out that a Christian marriage 
can be registered under the Special Marriage > 
Act, 1954 and that there is no reason why. a 
Marriage registered under the Indian Chris- 
tian Marriage Act should not enjoy an ad- 
vantage which is available to a marriage 
registered under the Special Marriage Act. 
Reliance is placed on the constitutional pro- 
hibition against discrimination embodied in 
Article 14 of the Constitution. Assuming 
that the marriage in this case could have been 
registered under the Special Marriage Act, 
1954, inasmuch as it was solemnised in 1967 
it was open to the parties fo avail of that 
Act instead of having resort to the Indian 
Christian Marriage Act, 1872. In the cir- 
cumstances, if is not open to the appellants 


. to complain of the disadvantage now suffer- 


ed by them. 

11. It is also urged by the appellants that 
the Letters Patent jurisdiction enjoyed by 
the High Court in matrimonial matters -is 
sufficiently extensive to enable the High 
Court to make a decree for divorce on the 
ground now pleaded. We have examined 
the matter carefully and we do not see how 
that jurisdiction can be consirued to include 
a ground which is not specifically set forth 
in S. 10 of the Indian Divorce Act. 

12. We are not satisfiéd that this 
can succeed. It is for Parliament to con- 
sider whether the Indian Divorce Act, 18n 
should be amended so as to include a provi-j 
sion for divorce by mutual consent. The; 
appeal fails and is dismissed but in the cir-! 
cumstances there is no order as to’ costs. 

CHINNAPPA REDDY, J. (Concurring) 
13.:— I agree with my brother Pathak. J.i 
that ‘mutual consent’ is not a ground -forl 
divorce under the Indian Divorce Act and/ 
that the provisions of S. 1 (2) (d) of the Bri- 
tish Matrimonial Causes Act, 1973 cannot 
be read into the Indian Divorce Act merely 
because of S. 7. It is unthinkable that legis- 
lation whenever made by the Parliament of 
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a foreign State may automatically become 
part of the law of another sovereign State. 
Legislation by incorporation can never go so 
far. Whatever interpretation of Section 7 
was permissible before August 15, 1947 when 
the British Parliament had plenary powers 
of legislation over Indian territory, no inter- 
pretation is now permissible which would 
incorporate post-1947 Britisk laws into Indian 
law. 


14. My brother Pathak, J. has pointed 
out that the history of matrimonial legisla- 
tion has been towards liberalisation of the 
grounds for divorce. Inevitably so. The 
history of matrimony itself. in the recent 
past, has been a movement from ritual and 
sacrament to reality and contract even as 
the history of the relationship of the sexes 
has been from male domirance to equality 
between the sexes. But the world is still a 
man’s world and the Jaws are man-made 

laws, very much so. We have just heard 
~- that in an advanced country like the United 
States of America, the Equal Rights for 
Women Amendment could not be success- 
fully pushed through for failure to obtain 
the support of the necessary number of 
States. Our Constitution-makers and our 
Parliament have certainly done better. We 
have constitutional and legal equality for the 
sexes. But even so, economic and social 
equality between the sexes appears to be a 
very distant goal. One has only to read the 
daily sickly reports of ‘dowry deaths’ and 
‘alrocities on women’ to realise that women, 
in our country, are yet treated as commo- 
dities and play-things. Ths root cause of 
the inequality between the sexes, like other 
class inequalities, is their social and eco- 
nomic inequality. All inequality will end 
when social and economic inequality ends. 
It is, therefore, obvious thet true equality be- 
tween the sexes and elsewhere is possible only 
when economic and social inequalities dis- 
appear. Our Constitution proclaims, in the 
_ Preamble, the establishment of a- socialist 
State where there will be justice, social, eco- 
nomic and political, as our constitutional 
goal and this is reiterated im the ‘Fundamental 
Rights’ and ‘Directive Pr.nciples’ Chapters. 
But, the march towards equality and eco- 
nomic and social justice is still a ‘long 
march’ and meanwhile, wkat of divorce by 
mutual consent? Yes, I agree with Miss 
Lily Thomas that divorce >y mutual consent 
should be available to every married couple, 
whatever religion they may profess and how- 
ever, they were married. Let no law compel 
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the union of man and woman who ‘have 
agreed on separation. If they desire to be 
two, why should the law insist that they be 
one? But I have a qualification. The 
woman must be protected. Our society. still © 
looks askance at a divorced woman. A 
woman divorcee is yet a suspect. Her 
chances of survival are diminished by the 
divorce. So, the law which grants the decree 
for divorce must secure for her some mea- 
sure of economic independence. It should 
be so whatever be the ground for divorce. 
whether it is mutual consent, irretrievable 
break down of the marriage, or even the 
fault of the woman herself. Every divorce 
solves a problem and creates another. Both 
problems need to be solved, no matter who 
is responsible for the break down of the 
marriage. If the divorce law is to be a real 
success, it should make provision for the 
economic independence of the female spouse. 
After all, Indian society today is so consti- 
tuted that a woman is generally helpless and 
her position becomes worse if she is divorced. 
It is necessary that the law should protect 
her interests even if she be an erring spouse, 
lest she becomes destitude and a dead loss 
to society. 


Appeal dismissed. 


AIR 1982 SUPREME COURT 1265 
(From: 1982 Lab IC 1101 (Punj & Har}) 
R. S. PATHAK AND E. S. 
VENKATARAMIAH, JJ. 
Spl. Leave Petn. No. 416 of 1981, 
3-5-1982. 
Union of India, Petitioner v. Gurnam 
Singh, Respondent. 


High Cowrt Judges (Conditions of Service) 
Act (28 of 1954), Ss. 3, 6, 24 — High Court 
Judges Rules (1956), R. 2 — AH India Ser- 
vices (Leave) Rules (1955), R..20B — High 
Court Judge — Entitled to encash on retire- 
ment earned leave at his credit — Act of 
1954 is not complete Code relating to leave 
of Judges — Central Government can make 
rules. (Constitution of India, Arts. 309, 217). 


A retired Judge of the High Court is en- 
titled to the payment of the cash equivalent 
of leave salary in respect of the period of 
earned leave at his credit on the date of his 
retirement in accordance with the provisions 
of R. 20B of the All India Services (Leave) 
Rules (1955) read with R. 2 of the High 
Court Judges Rules (1956). (Para 8) 
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The provisions of Ss. 3 to 13 of the High 
Court Judges (Conditions of Service) Act 
(1954) classify the kinds of leave admissible 
fo a Judge but these provisions do not con- 
stitute a complete code as to benefits relating 
to leave to which a Judge of a High Court 
is entitled. It is open to the Central Gov- 
ernment to add to the existing statutory 
provisions by making rules in relation to 
leave of absence. (Paras 3, 5) 


Rule 20-B of the All India Services (Leave) 
Rules, 1955 applies to a member of the 
Indian Administrative Service of the rank of 
Joint Secretary to the Government of India 
stationed at New Delhi. The rule entitles 
him on retirement from service to the cash 
equivalent of leave salary in respect of the 
period of unutilised earned leave subject to 
a maximum of 180 days, inclusive of dear- 
ness allowance. It is apparent that by virtue 
of R. 2 of the High Court Judges Rules, 
1956 this benefit must be read as a condition 
of service enjoyed by a Judge of the High 
Court. There is nothing in the nature and 
content of R. 20B which makes it mappli- 
cable mutatis mutandis to the statutory 
scheme pertaining to leave enacted in the 
High Court Judges (Conditions of Service) 
Act, 1954. There is also nothing in the 
constitutional position of a Judge of a High 
Court which precludes R. 20-B from inclu- 
sion in that scheme. The ‘performance of 
duty is the basis of earning leave under the 
All India Services (Leave) Rules (1955). 
That concept is also embedded in the High 
Court Judges (Conditions of Service) Act, 
1954. Although the expression “earned 
leave” is not employed in the Act, the fun- 
damental premise for the grant of Teave to 
a Judge is that he has earned it. He has 
earned it by virtue of the time spent by him 
on actual service. 1982 Lab IC 1101 (Punj 
& Har), Affirmed. (Para 7) 


Mr. L. N. Sinha, Attorney General, M/s. 
K. S$. Gurumoorthy and R. N. Poddar, 
Advocates with him, for Petitioner. 


PATHAK, J. :— This petition for special 
Jeave to appeal by the Union of India is di- 
rected against the judgment and order of 
the High Court of Punjab and Haryana 
holding the respondent, a retired Judge of 
the High Court, entitled to the payment of 
the cash equivalent of leave salary in respect 
of the period of earned leave at his credit 
on the date of his retirement. 


2. The respondent, Shri Gurnam Singh, 
was a member of the Superior Judicial Ser- 
vice in the State of Harvana. On Feb. 24. 


eee it 


1972 he was appointed a Judge of the High 
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Court of Punjab and Haryana and retired 
on March 18, 1980 on attaining the age of 


62 years. On the date of retirement the re- 
spondent had tc his credit earned leave 
which had not been availed of by him. He 
claimed that he was entitled to receive the 
cash equivalent of leave salary in respect of 
the period of unutilised earned leave. He 
also claimed dearness allowance for the 
period before retirement. The claim being 
denied, the respondent applied to the High 
Court of Punjab end Haryana for relief 
under Art. 226 of the Constitution. The 
writ petition was allowed by the High Court 
by its judgment and order dated Sept. 5, 
1980 and a direcion was issued to the Union 
of India to pay the amount claimed. During 
the course of the hearing the Union of India 
conceded the claim to dearness allowance 
in view of the arder dated July 3, 1980 of 
the Government that the J udges of the High 
Court were entitled to draw dearness allow- 
ance from Dec. 1, 1979. As to the remain- 
ing claim, the High Court held the respon- 
dent entitled to the cash equivalent of the 
leave salary for the period of unuiilised 
earned leave by ziving him the benefit of 
R. 20-B, All India Services (Leave) Rules, 
1955 by virtue of R. 2 Of the High Court 
Judges Rules, 1956. The order of the High 
Court is assailed before us. 

3. In our opinion, the High Court is 
plainly right. Article 221 of the Constitu- 
tion provides for the payment of salaries 
and allowances to a Judge of a High Court. 
Clause (2) of Art. 221 declares: 

“(2) Every Judge shall be entitled to such 
allowances and to such rights ip respect of 
leave of absence and pension as may from 
time to time be determined by or under law 
made by Parliament and, until so determin- 
ed, to such allowances and rights as are 
specified in the Second Schedule: 

The rights in respect of leave of absence to 
which a Judge is entitled may be determined 
by or under law made by Parliament. 
liament enacted the High Court Judges (Con- 
ditions of Service) Act, 1954, and Ss. 3 to 
13 of that Act classify the kinds of leave 
admissible to a Iudge, and provide for the 
maintenance of z leave account, the aggre- 
gate amount of leave which may be granted, 
the commutation of leave on half allowance 
into leave on full allowance, the grant of 
leave not due, special disability leave, extra- 
ordinary leave, the rate of leave allowances, 
allowance for joining time, for combining 
leave with vacation and the consequences of 
overstaying leave or vacation. It also speci- 
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fies the authority competent to grant lezve. 
The Union of India says that these several 
provisions constitute a complete code and 
exhaustively set forth all the benefits relating 
to leave to which a Judge of a High Ccurt 
is entitled, and that it is not permissible to 
proceed beyond those provisions to disccver 
any further right in favour of a Judge. 
That submission is inadmissible. | Sub-3ec- 
tion (1) of S. 24 of the same Act empowers 
the Central Government to make rules to 
carry out the purpose of the Act. And 
clause (a) of sub-section (2) of S. 24 speci- 
fically contemplates rules providing for 
“leave of absence of a Judge”. In other 
words, it is open to the Central Government 
to add to the existing statutory provisions 
by making rules in relation to leave of 
absence. Sub-section (2) of S. 24 in fact 
enables the Central Government to make 
rules in respect of several other matters, 
such as the pension payable to a Judge, 
travelling allowances, use of official resi- 
dence, facilities for medical treatment and 
other conditions of service and “any cther 
matter which has to be, or may be pre- 
- scribed”: Now the Government of India 
enacted the High Court Judges Rules, 1956 
and R. 2 comprehensively declares. 


“9 The conditions of services of a Judge 


of a High Court for which no express pro- 
vision has been made in the High Court 
Judges (Conditions of Service) Act, 1954, 


shall be, and shall from the commencement 
of the Constitution be deemed to have been, 
determined by the rules for the time ‘being 
applicable to a member of the Irdian 
Administrative Service holding the ranz of 
Secretary to the Government of the Stale in 
which the principal seat of the High Court 
is situated. 


Provided that, in the case of a Judge of 
the High Court of Delhi and a Judge oZ the 
High Court of Punjab and Haryana the 
conditions of service shall be determined by 
the rules for the time being applicable to a 
member of the Indian Administrative Service 
on deputation to the Government of India 
holding the rank of Joint Secretary to the 
Government of India stationed at New 
Delhi. 


Provided further that, in respect of faci- 
lities for medical treatment and accommoda- 
tion in hospitals the provisions of the Al 
India Service (Medical Attendance) Rules, 
1954, in their application to a Judge, shall 
be deemed to have taken effect from the 
26th Jan., 1950. 
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Provided also that where at the request of 
the President, any Judge undertakes to dis- 
charge any function outside his normal duties 
in any locality away from his head- 
quarters, the President may, having regard 
to the nature of such function and locality, 
determine the facilities that may be afforded 
to such Judge including accommodation, 
transport and telephone so long as he conti- 
nues to discharge such function, either with- 
out any payment or at a concessional rate.” 


4. Rule 2A sets forth the rights of a 
Judge who avails of an official residence and 
Rule 2B provides the scale of its free fur- 
nishing. 


5. It is clear from Rule 2 of the High 
Court Judges Rules, 1956, that the conditions 
of service of a Judge of the High Court of 
Punjab and Haryana, where not expressly 
provided in the High Court Judges (Condi- 
tions of Service) Act, 1954 must be deter- 
mined by the rules governing a member of 
ibe Indian Administrative Service of the 
rank of Joint Secretary to the Government 
of India stationed at New Delhi. 


6. The Al India Services (Leave) Rules, 
1955 contain provision for leave in relation 
to members of the All India Services, in- 
cluding the Indian Administrative Service. 
On the date when the respondent retired 
those rules included R. 20-B which provides: 


“20-B. Payment of cash equivalent of 
leave salary :— (1) The Government shall 
suo motu sanction to a member of the ser- 
vice who retires from the service under sub- 
rule (1) of R. 16 of the All India Services 
(Death-cum-Retirement Benefits) Rules, 1958, 
having attained the age of 58 years on or 
after the 30th Sept., 1977 the cash equivalent 
of leave salary in respect of the period of 
earned leave at his credit on the date of his 
retirement, subject to a maximum of 18C 
days. 


(2) The cash equivalent of leave salary 
payable to a member of the Service under 
sub-rule (1) above shall also include dearness 
allowance admissible to him on the leave 
salary at the rates in force on the date of 
retirement, and it shall be paid in one lump 
sum, as a one-time settlement. 


(3) The city compensatory allowance and 
the house rent allowance shall not be ia. 
cluded in calculating the cash equivalent of 
leave salary under this rule. 

(4) From the cash equivalent so worked 
out no deduction shall be made on account 
of pension and pensionary equivalent of 
other retirement benefits. 
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7: It is not disputed that R. 20-B applies 
to a member of the Indian Administrative 
Service of the rank of Joint Secretary to 
the Government of India stationed at New 
Delhi. The rule entitles him on retirement 


from service to the cash equivalent of leave 
Salary in respect of the period of unutilised 
earned leave subject to a maximum of 180 
days, inclusive of dearness allowance. It is 
apparent that by virtue of R. 2 of the High 


Court Judges Rules, 1956 this benefit must 
be read as a condition of service enjoyed 
by a Judge of the High Court. It may be 


observed that although R. 20-B of the All 
India Services (Leave) Rules, 1955 is a pro- 
vision of a scheme applicable to members of 
the All India Services, there is nothing in its 


nature and content which makes it inappli- 
cable mutatis mutandis to the statutory 
scheme pertaining to leave enacted in the 


High . Court Judges (Conditions of Service) 
Act, 1954. There is also nothing in the 
constitutional position of a Judge of a High 
Court which precludes Rule 20-B from in- 
clusion in that scheme. It is true that 
Rule 20-B revolves around the concept of 
earned leave, and the expression “earned 
leave” has been specifically defined by Cl. (d) 
of R. 2 of the All India Services (Leave) 
Rules, 1955 as “leave earned under R. 10”. 
But R. 10 merely lays down the rate and 
amount of earned leave. The principle in 
which “earned leave” is rooted must be dis- 
covered from R. 4, which provides that “ex- 
cept as otherwise provided in these rules 
Jeave shall be earned by duty only”. The 
performance of duty is the basis of earning 
‘eave. That concept is also embedded in the 
High Court Judges (Conditions of Service) 
Act, 1954. Under that Act, the time spent 
by a Judge on duty constitutes the primary 
ingredient in the concept of “actual service” 
(clause (c), sub-sec. (1) of S. 2), which is the 
reason for crediting leave in the leave ac- 
‘count of a Judge (Sec. 4). Although the ex- 
ipression “earned leave” is not employed in 
the Act, the fundamental premise for the 
grant of leave to a Judge is that he has 
earned it. He has earned it by virtue of the 
time spent by him on actual service. That a 
Judge earns the leave which is credited to 
his leave account is borne out by the proviso 
to Sec. 6 of the Act, which declares that the 
grant under S. 6 of leave not due will not 
be made “if the Judge is not expected to 
return to duty at the end of such leave and 
earn the leave granted” (emphasis provided). 
The concept then on which Rule 20-B pro- 
ceeds ‘is familiar to and underlies the statu- 
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tory scheme relating to leave formulated in- 
the Act. It bears a logical and reasonable 
relationship to the essential content of that 
scheme. On thet, it must be regarded asa 
provision absorbed by R. 2 of the High 
Court Judges Rules, 1956 into the statutory 
Structure defining the conditions of service 
of a Judge of a High Court. We may ob- 
serve that even as a right to receive pension, 
although accruing on retirement, is a condi- 
tion of service, so also the right to the pay- 
ment of the cash equivalent of leave salary 
for the period cf unutilised leave accruing 
on the date of retirement must be consider- 
ed as a condition of service. l 


, 8. In our judgment, the High Court is 
right in upholding the claim of the respon- 
dent to the payment of the cash equivalent 
of the leave salary in respect of the period 
of earned leave zt his credit on the date of 
retirement in accordance with the provisions 
of R. 20-B of the All India Services (Leave) 
Rules, 1955 read with R. 2 of the High Court 
Judges Rules, 1956. 


9. The Special 


: Leave Petition is 
missed. 


dig- 
Petition dismissed. 


AIR 1982 SUPREME COURT 1268 
(From: AIR 1970 Goa 11) 
R. S. PATHAK, O. CHINNAPPA 
REDDY AND BAHARUL ISLAM. JJ. 


Civil Appeals Nos. 2475 to 2477 and 2579 
of 1969, D/- 30-7-1982. 


Agencia Commercial International Ltd. and 
others, Appellants v. Custodian of the 
Branches of Banco Nacional Ultramarino, 
Respondent. 


(A) Constitution of India, Art. 240 — Goa, 
Daman and Diu (Banks Reconstruction) Re- 
gulation (1962), Section 14 -—- Loans advanced 
to clients by branches in Goa of Banco 
Nacional Ultramarino with head office in 
Lisbon in pursuance of loan agreements 
entered with hezd office — Custodian is 
entitled fo sue for recovery of loans owt- 
standing in branches under loan agreements, 


The transaction: in form of loan advances 
made by the branches in Goa of the Banco 
Nacional Ultramarino which had its head 
office in Lisbon, in pursuance of loan agree- 
ments entered into with the head office fall 
within the scope of the Regulation and the 
Custodian appointed under the Regulation is 
fully entitled to sue for the recovery of the 
debts covered by the loan agreements. In 

ERED ore NCTE NSS 
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this cormection, it cannot be said that the 
Banco Nacional Ultramarino was a public 
limited company with its head office at Lisbon, 
that the Branch at Panjim did not possess a 
separate juridical personality “rom the .Com- 
pany and could not be said ft) possess assets 
or liabilities of its own, that transactions by 
the Panjim Branch were made under the 
direct superintendence of the Head Office 
and credit was granted directy by the Head 
Office, directly or by transferring them to a 
third party. (Para 18) 


It is indisputable as a general proposition 
that a body corporate and its branches ate 
not distinct and separate en ities from each 
other, that the branches cons®ftute mere com- 
ponents through which the corporate entity 
expresses itself and that wl transactions 
entered into ostensibly with the branches are 
in legal reality transactions with the corpo- 
rate body, and it is with the corporate body 
that a person must deal directly., But it is 
also now generally agreed that in the case 
of a Bank which operates through its 
Branches, the Branches are regarded for 

“many purposes as separate and distinct 
entities from the Head Office and from each 
other. AIR 1955 SC 590, Fell. (Para 14) 


Further, the Regulation was intended to 
achieve, what emergency legislation was de- 
~ signed to secure in a somewhat different con- 
text by somewhat comparab.e methods. In 
all such cases of emergency -egislations there 
is a departure from the general rule that the 
branches and agencies of a business are no 
more than the components through which 
the entire enterprise is carrizd on, and that 
they cannot be considered as distinct or se- 
parate from the Head Office. (Case law dis- 
cussed.) (Para 15) 


(B) Constitution of India, arí. 240 — Goa, 
Daman and Diu (Banks Reconstruction) Re~ 
gulation (1962), S. 8 (1) — Sits for recovery 
of loans given by branckes in Goa in 
pursuance of loam agreements entered with 
head office of the bank in Lisbon — Court 
can pass decrees on basis of account books 
of branches — No indemnity of Custodian 
is required in respect of promissory notes ex- 
ecuted by loanee in favour of branches. 


Having regard to the circumstances that 
the documents such as promissory notes of 
bills of exchange deposited ty loanees from 
the branches of Banco Nacicnal Ultramarine 
have been removed from Gœ to Portugal or 
to other places overseas and are no longer in 
the possession of the Branches it is.within the 
competence of the court to bese its decree in 
the books of account of the 3ranches in Goa 
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and on other evidence which can be pro- 
duced. It was not necessary for the Custo- 
dian, indeed it was not possible, to produce 
the Promissory Notes and Bills of Exchange. 
No indemnity can be reasonably required of 
the Custodian when it has been proved to 
the satisfaction of the Court that the docu- 
ment in question has been removed to Portu- 
gal or to any of the territories under Portu- 
guese control. The sub-s. (1) of Sec. 8 plainly 
makes no provision for indemnifying the debt- 
ors against any furthér claims made against 
them. Such a measure was not considered 
necessary, because the Regulation vested the 
entire right in the Custodian to recover the 
debt and no further right was left in anyone 
else. The debts were regarded as properties 
and assets of the Branches, and all rights in 
respect of them stood transferred to and 
vested in the Custodian by virtue of sub-sec- 
tion (1) of Section 5. Having regard to the 
provisions of the Regulation and the object 
with which it was enacted it is not possible 
to conceive that it would be open to the 
Head Office of the Banco Nacional Ultra- 
marino to sue the debtor for recovery of 
these debts owed to the branches. (Para 19) 


(C) Goa, Daman and Diu (Banks Re- 
construction) Regulation (1962), Section 14 — 
Suits for recovery of loans granted by 
branches in Goa of Banco Nacional Ultra- 
marino having its head office in Lisbon — 
Trial Court must examine on merits claim of 
loanee as to set off made on basis of credits 
in their favour. AIR 1970 Goa 11, Reversed. 


It is necessary to do complete justice be- 
tween the parties i.e. loanees from the 
branches in Goa, of Banco Nacional Ultra-- 
marino having its head office in Lisbon, 
having regard to the peculiar circumstances 
of those cases, that so far as the claims of 
loanees as the set off of repayments made by 
them are concerned the trial Court must ex- 
amine them on their merits. It is not correct 
to say that the trial Court was justified in 
declining -to enter into those claims. AIR 
1970 Goa‘11, Reversed. © (Para 25) 


Cases Referred : Chronological Paras 
AIR 1970 SC 129 : (1970) 1 SCR 400 17 


AIR 1957 SC 628 : 1957 SCR 930 17 
AIR 1957 SC 907 : 1958 SCR 360 17 
AIR 1955 SC 590 : (1955) 2 SCR 402 

14, 20 


1954 AC 495 : (1954) 2 Ali ER 226: (1954) 
2 WLR 1022, Arab Bank Ltd. v. Barclays 
Bank 14, 15 

(1954) 1 All ER 145 : (1954) 1 WLN 139, 
Fouad Bishara Jabbour v. State of Israel 

Do, 20 . 
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(1954) 2 All ER 746 : (1954) 1 WLR 1108 : 
98 SJ 557, In re Banques des Marchands 
de Moscou 15, 20 

(1943) 1 All ER 480 : 112 LJ Ch 214 : 169 
LT 258, In re Banca Commercial Italiana 

15 

AIR 1942 PC 6: 69 Ind App 1 14 

(1924) 2 Ch 101 : 93 LI Ch 449: 131 LT 
438, New York Life Insurance Co. v. Put- 
lic Trustee 14 

(1921) 3 KB 110 : 90 LI KB 973 : 125 LT 
338, Joachimson v. Swiss Bank Corpora- 
tion 14 

(1916) 2 Ch 503 : 86 LJ Ch 18 : 115 LT 444, 
In re W. Hagelberg Aktien Gesellschaft 


15 
(1912) AC 212 : 81 LJ PC 140 : 105 LT 650 
(PC), Rex v. Lovitt 14 


1817 Buck 57 (PC), Odwin v. Forbes 20 
(1584) 3 Co Rep 7a : 76 ER 637, Heydon’s 
Case 15 


PATHAK, J.:— These appeals by certifi- 
cate granted by the Additional Judicial Com- 
missioner of Goa, Daman and Diu arise out 
of suits for the recovery of loans made to 
the appellants at various branches of the 
Banco Nacional Ultramarino in Goa during 
Portuguese rule. 


2. The territories of Goa, Daman and 
Diu constituted the Estado de India of the 
sovereign State of Portugal. The Banco 
Nacional Ultramarino (the National Overseas 
Bank) with its Head Office at Lisbon in Por- 
tugal, carried on banking business in Goa al 
different Branches, some of them being 
situate at Vasco Da Gama, Margao and 
Panjim. It was also a currency issuing Bank 
and discharged the functions of a Govern- 
ment Treasury. It issued Portuguese currency 
notes in Goa, and its banking capacity it re- 
ceived deposits and granted loans. 


3. On December 20, 1961 the territories 
of Goa, Daman and Diu were liberated from 
Portuguese rule and integrated with India. 
On the eve of the transfer of power the 
Banco Nacional Ultramarino closed its 
Branches at Goa and removed a substantial 
portion of the valuable assets held there to 
its Head Office at Lisbon and to other places 
overseas. 


4. To provide for the administration of 
the liberated territories the President of India 
promulgated the Goa, Daman and Diu (Ad- 
ministration) Ordinance, 1962, which on 
March 27, 1962 was replaced by the Goa, 
Daman and Diu (Adiminstration) Act, 1962 
enacted by Parliament. By virtue. of sub- 
section (1) of Section 5 of the Act all laws 
in force immediately before “the appointed 
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day” (December 20, 1961) in Goa, Daman 
and Diu were to continue to be in force 
therein until amended or repealed by a com- 
petent legislature or other competent auth- 
ority. . 

5. The closure of the Branches of the 
Banco Nacional Ultramarino at Goa gave 
rise to considerable confusion. It was neces- 
sary to take measures for the exchange of 
over nine crore rupees worth of Portuguese 
currency notes for Indian currency, and like- 
wise to provide for the repayment of moneys 
and the return of valuables deposited with 
the Branches. As the Banco Nacional Ultra- 
marino had closed those Branches no one 
could operate on them. To relieve the com- 
mon confusion and distress, the President of 
India promulgated under Art. 240 of the 
Constitution, the Goa, Daman and Diu 
(Banks Reconstruction) Regulation, 1962 
(hereinafter referred to as “the Regulation”). 
Section 3 declared that in view of the closure 
of the branches and the transfer of a sub- 
stantial portion of their asseis out of India 
on or about the “appointed day” and difi- 
culties experienced by depositors, the Branches 
would, as from fhat day be reconstructed in 
the interests of the general public in accord- 
ance with the provisions of the Regulation. 
An examination of the provisions which 
follow shows that the Branches were integrat- 
ed info a fully constituted Bank independent 
of the Banco Nacional Ultramarino, the pur- 
pose being to dispose of the business pend- 
ing on December 20, 1961, with no fresh 
business being undertaken, and its functions 
being confined to the discharge of existing 
liabilities and the recovery of existing debts ` 
and other assets with a view to the ultimate 
winding up of the Bank. A Custodian was 
appointed by the Central Government ta 
take charge of the Bank. The properties and 
assets as well as the obligations and liabilities 
of the Bank stood transferred to and vested 
in him, and he was empowered to realise 
any debts or other amounts due to the said 
Branches including any debts or other 
amounts due from the Head Office of the 
Banco Nacional Ultramarino. 


6. On March 30, 1963, the Custodian 
filed a suit in the Court of the Civil Judge 
at Ilhas, Panaji against the Agencia Com- 
mercial Internacional, its managing partner, 
Jose Antonio Gouveia and his wife Geral- 
dina Pereira Gouveia, alleging that the 
branch of the Banco Nacional Ultramarino 
at Panaji had, pursuant to a request of the 
Agencia, opened a current account in its 
favour up to the limit of Escudos 300.000590 
for three months renewable at 4% interest, 
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3% fine, 14% quarterly conemission, penal 
interest at 6% and Court expenses, the loam 
account being secured by a promissory nots 
with its maturity date in blamk, executed b7 
the Agencia and guaranteed by the manag- 
ing partner and his wife. The limit was 
raised subsequently, and the 2xcess was als3 
guaranteed by a promissory note with is 
maturity date in blank and sizned by the de- 
fendants. The plaintiff stated that the loaa 
account showed a debit balance of Escudcs 
428.612$37, equivalent to Rs. 71,435.40, m 
favour of the Panjim branch of the Banco 
Nacional UWliramarino, the account being 
closed on December 20, 1961 and the balance 
thereof becoming payable. It was stated fuz- 
ther that the promissory notes were not m 
the possession of the plaintiT and could te 
presumed to have been removed to Portugal. 
The plaintiff prayed for a joint and several 
decree against the defendants for Rupezs 


71,435.40 with accrued interest, penal interest. 


commission, fine and Court 2xpenses. 


7. The suit was resisted by the defen- 
dants, principally on the ground that the 
Banco Nacional Ultramarine was a pubic 
limited company with its head office at Lis- 
bon, that the Branch at Pangim did not pcs- 
sess a separate juridical personality from tie 
Company and could not be said to possess 
assets or liabilities of its own, that transac- 
tions by the Panjim Branch were made under 
the direct superintendence of the Head Offte 
and credit was granfed directly by the Head 
Office, and that the credit in question was 
incorporated in promissory notes lying wah 
the Banco Nacional Ultramarino which had 
already informed its debtors that it would 
take action on the bills directly or by trazs- 
ferring them to a third party. It was abo 
pleaded that the debtors could be compelled 
to pay the credit incorporated in a promis- 
sory note only when the creditor returned 
the promissory note for payment, so tkat 
future duplication of payment would be 
avoided. The defendants asserted  tkat 
Escudos 25,794$45, equivalert to Rs. 4,234.99, 
had been entered to their credit in the Bank 
account and that they were entitled to a æt- 
off. The plaintiff filed a replication to the 
written statement of the de“endants, and the 
defendants followed with a rejoinder. Civil 
suits were also filed by the Custodian agaizst 
other defendants in respect of similar tren- 
sactions, and a substantiall- similar deferce 
was set up in all of them. The suits were 
instituted in the Court of the Civil Judze, 
Senior Division af Margac. Some of “he 
suits filed at Margao were tried by Shri E. S. 
Silva, Comarca Judge, white the other by 
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Shri Justino Coelho, Comarca Judge. The 
preliminary objections to the maintainability 
of the suits found favour with Shri Silva, 
and he dismissed the suits before him 
altogether. Sheo Coelho, however, found it 
necessary to try the suits instituted in his 
Court on their merits, and he decreed them 
against the original debtor as well as the 
guarantor and surety. The lone suit decided 
by Shri Ataide Lobo, the Comarca Judge, 
has at Panaji was decreed against the prin- 
cipal debtor but dismissed against the guaran- 
tors. 


8. Ten appeals were filed before the Addl. 
Judicial Commissioner. The Additional 
Judicial Commissioner dismissed the appeals 
against the judgment of Shri Ataide Lobo. 
Allowing the appeals against the judgments 
of Shri E. S. Silva, he decreed the suits 
and granted the reliefs claimed by the Custo- 
dian. The appeals against the judgment of 
Shri Justine Coelho were dismissed except 
that the appeal filed by Amalia Gomes 
Figueiredo, one of the guarantors, was allow- 
ed and the suit dismissed as against her. 

9. The Additional Judicial Commissioner 
held that the Regulation effected a recon- 
struction of the Branches in Goa, Daman 
and Diu of the Banco Nacional Ultramarino, 
that the rights and obligations of the 
Branches referred to in the Regulation must 
be understood to mean the rights acquired 
and the obligations undertaken by the Banco 
Nacional Ultramarino through those Branches 
and therefore the Custodian was entitled to 
maintain the suits and sue for the realisation 
of debts arising out of transactions entered 
into through those Branches. The Addi- 
tional Judicial Commissioner also held that 
as the execution of the negotiable instru- 
ments had been admitted in the written 
statements and it was commonly agreed that 
they were not within the reach of the Cus- 
todian, having been removed by the officers 
of the Banco Nacional Ultramarino to Lisbon 
or elsewhere on December 20, 1961, there 
was nothing to preclude the Custodian claim- 
ing relief without producing those negotiable 
instruments. He also repelled the contention 
that the bills of exchange and the promis- 
sory notes could on endorsement by the 
Banco Nacional Ultramarino in favour of 
others result in the defendants having to 
make payment a second time. He recorded 
an oral undertaking furnished by the Custo- 
dian that in the event of a decree in such 
suits the Custodian would render compensa- 
tion to the defendant to the extent that the 
Custodian had made realisation pursuant to 
the decrees under appeal. Having regard to 
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Article 53 of the Uniform Law on Bills of 
Exchange and Promissory Notes, the Addi- 
tional Judicial Commissioner held that tke 
holder had lost his right of recovery against 
all except the acceptor in respect of whom, 
observed the Judicial Commissioner, the suits 
were within time in view of Article 70 cf 
the Uniform Law. 


19. Shri V. M. Tarkunde: appearing fcr 
the appellants in Civil Appeal No. 2476 af 
1969 contends that the loans were granted by 
the Head Office of the Banco Nacional 
Ultramarino, and not by the Branches at Gog. 
and that as the properties and assets, rights 
and claims of the Branches alone vested in 
the Custodian under the Regulation, the Cus- 
todian was not entitled to sue for recover¥ 
of the loans granted by the Head Office. Shri 
Tarkunde relies on the distinction made br 
the Regulation between the Head Office and 
the Branches of the Bank and says that they 
have been regarded as separate entities. Shri 
Tarkunde further says that even if the suits 
are held maintainable, the Additional Judi- 
cial Commissioner erred in not proceeding 
further to determine whether the appellants 
were entitled to credit for the adjustments 
claimed by them in the loan accounts. 


11. Shri Naunit: Lal, appearing for the 
appellants in Civil Appeals Nos. 2475, 2477 
and 2579 of 1979, adopts the submissions of 
Shri Tarkunde. 


12. Shri F. S. Nariman, appearing for the 
appellants in Civil Appeals Nos. 2464 ta 
2468 of 1969, also disputes the maintainabi- 
lity of the suits. He has strenuously urged 
that no dichotomy can be envisaged be- 
tween the Head of the Banco Nacional 
Ultramarino and its Branches in Goa, and 
it is only the Banco Nacional Ultramarino 
at its Head Office at Lisbon which can sue 
for recovery of the debts. Alternatively he 
contends that even if the Head Office and 
the Branches can: be regarded in law as se- 
parate entities some, if not all, of the loans 
had been extended directly by the Head 
Office and in respect of them, he says, the 
Regulation cannot be applied. He also 
urges that even if all the transactions are 
heid covered by the Regulation, the suits 
cannot be decreed as there is no statutory 
discharge of the appellants’ liability to the 
Banco Nacional Ultramarino in respect of 


the debts. The indemnity offered by the. 


Custodian, he urges, is of no value in law. 
Another reason why the suits cannot be de- 
creed, says Shri. Nariman, is because the 
promissory notes have- not been produced. 
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i3. There has been considerable dispute 
on the point whether the transactions were 
entered into by the Branches of the Banco 
Nacional Ultramarino or could be attributed 
to the Head Office at Lisbon. It seems to 
us clear from the material on the record that 
the appellants entered into the loan agree- 
ments with the Banco Nacional Ultramarino, 
and the Head Office of the Bank at Lisbon 
authorised the relevant Branch at Goa to 
give effect to the agreement. The evidence 
is clear that the agreements were Signed on 
behalf of the bank by the Manager of the 
relevant branch and the loan accounts were 
opened by the branches in their books, that 
payments were made by the Branches to the 
appellants, that deposits by way of repay- 
ment were made by the appellants in these 
accounts maintained by the Branches, and 
the appellants pledged or hypothecated 
their goods in favour of the branches; in 
short while the Head Office authorised the 
Branch to execute the agreements the tran- 
sanctions were regarded for all purposes as 
transactions pertaining to the respective 
Branches, to be actually controlled and 
worked out by them. The suits, it may be 
noted, were filed on the basis of the balance 
recorded in the accounts books of the tela- 
tive Branch. l 


14. Now it is indisputable as a general 
proposition that a body corporate and, its 
branches are not distinct and separate entities 
from each other, that the branches constitute 
mere components through which the corpo- 
rate entity expresses itself and that all tran- 
sactions entered into ostensibly with the 
branches are in legal reality transactions 
with the corporate body, and it is with the 
corporate body that a person must deal 
directly. But it is also now generally agreed 
that in the case of a Bank which operates 
through its Branches, the Branches are re- 
garded for many purposes as Separate and 
distinct entities from the Head Office and 
from each other. This Court observed in 
Delhi Cloth and General Mills Co. Ltd. v. 
Harnam Singh, (1955) 2 SCR 402 at p. 422: 
(AIR 1955 SC 590 at p. 598): m 


“In banking transactions the following 
rules are now settled: (1) the obligation of 
a bank to pay the cheques of a customer 
rests primarily on the branch at which . he 
keeps his account and the bank can rightly 
refuse to cash a cheque at any other branch: 
Rex. v. Lovitt, (1912) AC 212 at p. 219), 
Bank of Travancore v. Dhrit Ram, 69...Ind 
App 1, 8 and 9 : {AIR 1942 PC 6) and New 
York Life Insurance Co. v. Public Trustee, 
(1924) 2 Ch 101, 110 at p. 117; a customer 
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must make a demand for payment at the 
‘branch where his current account is .xept 
before he has a cause of action against the 
bank: Joachimson v. Swiss Bank Corpora- 
tion, ((1921) 3 KB 110) quoted with approval 
by Lord Reid in Arab Bark Ltd. v. Barclays 
Bank, (1954 AC 495, 531} The rule is the 
same whether the account is a current ac- 
count or whether it is a cese of deposit. The 
last two cases refer to a carrent account; the 
Privy Council case Bank of Travancore v. 
Dhrit Ram (supra) was < case of deposit. 
Fither way, there must be a demand by the 
customer at the branch vvhere the current 
account is kept, or where the deposi: is 
made and kept, before the bank need pay, 
and for these reasons tte English Courts 
hold that the situs of the Cebts is at the place 
where the current account is kept and where 
the demand must be made.” 


It was explained further that if the bank 
wrongly refused to pay wonen a demand was 
made at the proper place and time, then it 
could be sued at its head office as well as at 
its branch office, but the reason was that 
“the action is then, not on the debt, but on 
the breach of the contract to pay at the 
place specified in the agreement”, and refer- 
ence was made to Warrington, L. J. at p. 116 
-and Atkin, L. J. at page 121 of New ‘York 
Life Insurance Co. v. Public Trustee, (1924) 
2 Ch 101. That is the pesition in regard to 
banking law and practice, and it is ap- 
parently in that light that the Regulatior has 
been framed. 


15. The Regulation was intended to 
‘[achteve what emergency -egislation was de- 
signed to secure in a somewhat different con- 
text by somewhat compazable methods. In 
England, during the First World War the 
Trading with the Enemy Amendment Act, 
1916 provided for the winding up of o? the 
business carried on in England by companies 
incorporated in Germanr. That Act was 
considered by the Court in re W. Hagelberg 
Aktien-Gesellschaft, (1916 2 Ch 503 and it 
was Observed that although the branches and 
agency of a business could not be regerded 
as distinct from the pr-ncipal business of 
the owner, nonetheless, if a statute was 
enacted to create that effect, effect had z0 be 
given to the statute for the purposes in- 
corporated therein. Dwring the Second 
World War the Courts in England were 
called upon to consider zhe Defence (Trad- 
ing with the Enemy) Regulation, 1940 under 
which a winding up order could be mae in 


respect of the business cf any enemy bank 
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carried on at iis London offices. In Re: The 
Banca Commercial Italiana, (1943) 1 All ER 
480 the Court observed that having regard 
io the language of the statute and previous 
cases on the point “a winding-up order made 
under the regulation must be held to create 
for the purpose of winding up a new entity, 
namely, the business ordered to be wound 
up, and this enlity is considered as one 
which can possess assets and have liabilities 
of its own.” Corresponding legislation in 
India during the Chinese invasion and the 
Indo-Pakistan Wars was incorporated in the 
Defence of India Rules framed from time to 
time. In all these cases there is a departure 
from the general rule that the branches and 
agencies of a business are no more than the 
components through which the entire enter- 
prise is carried on, and that they cannot be 
considered as distinct or separate from the’ 
Head Office. The departure was necessitated 
by an emergent or abnormal situation, and 
incorporated and regulated by specific. legis- 
lation enacted for the purpose of coping with 
the problems arising out of such a situation. 
It is only right then that the true scope of 
What is intended by the legislation should be 
détermined by close reference to the express 
terms of the legislation. 


16. It is abundantly plain from the 
object and purpose of the Regulation and 
the provisions which seek to realise. them 
that all transactions effected by or through 
the Branches of the Banco Nacional Ultra- 
marino were intended to be brought -within 
the compass of the Regulation. As observed 
earlier, although the loan agreements may 
have been entered into with the Banco 
Nacional Ultramarino, the Branches were 
authorised by the Head Office to give effect 
to those agreements, and accordingly the 
Branch concerned embarked upon the ex- 
ecution of the agreements and the working 
out of the transactions. The entire business 
involved in those transactions and dealings 
was effected by the Branch concerned, and it 
was only when occasion strictly so required 
that the Branch made reference to the Head 
Office for authority to amend or enlarge the 
scope of the operation. The transaction and 
the business nonetheless remained through- 
out those of the Branch, and this is fully 
affirmed by the existence and operation of 
the loan accounts in the books of -the 
Branch, by the pledge or hypothecation.: of 
goods in almost all cases in favour of: the 
Branch and by the overall nature and 
character of the transaction as an ordinary 
banking transaction falling within the normal 
business of a Branch. 2 x 
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17. It will be noticed that S. 5 of the Re- 
gulation expressly speaks of “properties and 
assets, all rights, powers, claims demands, 
interests, authorities and privileges and all 
obligations and liabilities’ of the Branches 
and of “all contracts, deeds, bonds, agree- 
ments ...... ” to which the Branches are a 
party or which are in their favour. It pro- 
ceeds clearly on the basis that the Branches 
must be regarded as entering into and carry- 
ing out transactions identifiable as theirs. 
‘These are transactions distinct from those 
exclusively carried on by the Head Office of 
the. Banco Nacional Ultramarino, with which 
transactions in their essence the Branches 
had nothing to do. It will also be noticed 
that by sub-section (2) of S. 7 the Regula- 
tion envisages financial transactions between 
the Branches and the Head Office. The en- 
tire purpose of the Regulation is to recon- 
siruct by operation of statute the closed 
Branches of the Banco Nacional Ultra- 
marino and to constitute them into a Bank 
and to work out existing transactions and 
square up all pending business with a view 
to ultimately winding up the affairs of the 
Branches. Section 14 of the Regulation- pro- 
vides :— 


“The Central Government shall, on the 
expiry of twelve years, and may, at any time 
before such expiry, direct that the books of 
account and affairs of the branches of the 
_ Banco Nacional Ultramarino in Goa, Daman 
and Diu shall be inspected by the Reserve 
Bank or by such other agency as the Cen- 
tral Government may determine and that a 
report on the basis of such inspection shall 
he made and the Central Government may, 
afier considering the said report, direct the 
winding up of the affairs of the said branches 
on such terms and conditions to be specified 
by that Government which shall, as far as 
practicable, be in consonance with the provi- 
sions relating to winding up of a banking 
company under the Banking Companies Act, 
1949. 


To accept the contentions advanced by the 
appellants would be to negative the very 
object and purpose of the Regulation and to 
nullify its provisions. Such a construction 
of the Regulation is not open to the Court, 
for it could never be supposed that in en- 
acting the Regulation the President intended 
an exercise in futility. It is well settled that 
the construction put by a Court on the pro- 
vision of a statute should accord with the 
object and purpose of the statute, and in 
that behalf the rule in Heydon’s case, (1584) 
3 Co Rep 7a, relied on by this Court in 
R.M.D. Chamarbaugwalla v. Union of India, 
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1957 SCR 930: (AIR 1957 SC 628) is attract- 
ed. What was the law before the statute 
was passed, what was the mischief or defect 
for which the law had not provided, what 
remedy had the legislation appointed and 
what was the reason of the remedy? ‘That 
substantially was also the test laid down in 
Vrajlal Manilal & Co. v. State of Madhya 
Pradesh, (1970) 1 SCR 400 at p. 410: (AIR 
1970 SC 129 at pp. 135-136). It was obsery- 
ed in Kanai Lal Sur v. Paramnidhi Sadhu- 
khan, 1958 SCR 360 at p. 367:(AIR 1957 
SC 907 at p. 910): 


“When the material words are capable of 
two constructions, one of which is likely to 
defeat or impair the policy of the Act whilst 
the other construction is likely to assist the 
achievement of the said policy, then the 
Courts would prefer to adopt the latter con- 
struction.” 


18. We are of opinion that the trans- 
actions under consideration in these appeals 
fall within the scope of the Regulation and 
the Custodian is fully entitled to sue for the 
recovery of the debts covered by the loan 
agreements, The contention of the appel- 
lants to the contrary is rejected. 


19. We now turn to the remaining points 
raised in these appeals. It has been urged 
that the statutes cannot be decreed because 
the Promissory Notes and the Bills of Ex- 
change have not been produced by the Cus- 
todian before the trial Court. Now, it is 
not dispuled that the documents have 
been removed from Goa to Portugal or to 
other places overseas and are no longer in 
the possession of the Branches. The debts 
were sought to be proved on the basis of 
the accounts maintained in the books of 
account of the relevant Branches. This was 
permissible by virtue of sub-section (1) of 
Sec. 8 of the Regulation which provides :— 


“8. (1) If for the prosecution of any suit, 
appeal or other legal proceeding by the 
Custodian in any Court it is necessary to 
produce any document or other particulars 
and the said document or particulars are 
proved to the satisfaction of the Court to 
have been removed to Portugal or to any of 
the territories under Portuguese control, it 
shall be lawful for the Court, in disposing 
of the suit, appeal or other legal proceeding 
to base its decree or decision on the books 
of account of the branches of the Banco 
Nacional Ultramarino in Goa, Daman and 
Diu and on the evidence which can be 
otherwise produced.” 

Having regard to the circumstances, it is 
within ihe competence of the Couri to base 
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its decree on the books of account of the 


Branches in Goa and on other evidence 
which can be produced. It was not nèces- 
sary for the Custodian, indeed it was not 
possible, to produce the Promissory Notes 
and Bills of Exchange. ur attention has 
been invited to a passage in Byles on Bills 
of Exchange, 22nd Edn. 9. 389, para 70, 
which declares that “in any action or pro- 
ceeding upon a bill, the Court or a Judge 
may order that the loss of the instrument 
shall not be set up provided an indemnity be 
given to the satisfaction əf the Cour or 
Judge against the claims of any other p2rson 
upon the instrument in question”. The pro- 
visions of Rule 16 of O. VII of the Code of 
Civil Procedure and S. 81 of the Negotiable 
Instruments Act, 1881 were also referred to. 
It is true that those provisions require the 
plaintiff to furnish an imdemnity before a 
suit can be decreed if the negotiable instru- 
ment on which the suit is founded is proved 
to have been Jost or carnot be produced. 
It seems to us that resori to those provisions 
cannot be justified inasmuch as the cases 
fall to be determined under the Regulation 
and the Portuguese law which continued in 
force in Goa. Even in respect of the Portu- 
guese law, that is to say. provisions in the 
Portuguese Commercial Code and the Portu- 
guese Uniform Law, to which our attention 
has been specifically drawn, we are of opin- 
ion that it stands superseded by reason of 
the express provisions contained in sub-sec- 
tion (i) of S. 8 of the Regulation. No in- 
demnity can be reasonatly required of the 
Custodian when it has been proved to the 
salisfaction of the Court that the document 
has been removed to Pertugal or to any of 
the territories under Portuguese control. 
The sub-section plainly makes no provision 
for indemnifying the debtors against any 
further claims made against them. Such a 
measure was not considered necessary, be- 
cause the Regulation verted the entire right 
in the Custodian to recover the debt and no 
further right was left in anyone else. The 
debts were regarded as properties and assets 
of the Branches, and all rights in respzct of 
them stood transferred to and vested in the 
Custodian by virtue of sub-section (1) of 
Section 5. Having regard to the provisions 
of the Regulation and the object with which 
it was enacted it is not possible to conceive 
that it would be open ta the Head Office of 
the Banco Nacional Ultramarino to sue the 
debtors for recovery of those debts. 


20. Shri Nariman cortends that an ex- 
press provision was- Necessary in the Regu- 
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lation to effect a complete discharge of the 
debtors from further liability as was toe 
case in S. 11 (2) of the Pakistan Ordinance 
considered in Delhi Cloth and General Mills 
Co. Lid. v. Harnam Singh, (1955) 2 SCR 
402, at p. 425: (AIR 1955 SC 590 at p. 599), 


We think it is not necessary that there 
should be such a specific provision. It is 
sufficient if the same conclusion can be 


drawn from a proper construction of the 


general provisions of the Regulation and the 


object with which it has been enacted. We 
may point out that although reference was 
made by this Court in The Delhi Cloth & 
General Mills Co. Ltd. v. Harnam Singh 
(supra) to S. 11 (2) of the Pakistan Ordi- 
nance, it was also observed on page 425 (of 
SCR): (at p. 599 of AIR) that alter- 
natively :— 


“Such payment would operate as a good 
discharge even under the English rules: see 
Fouad Bishara Jabbour v. State of Israel 
((1954) 1 All ER 145) at page 154 where a 
number of English authorities are cited, in- 
cluding a decision of the Privy Council in 
Odwin v. Forbes (1817 Buck 57). That was 
also the result of the decisions in the follow- 
ing English cases, which are similar to this, 
though the basis of the decisions was the 
situs of the debt and the multiple residence 
of corporations: Fouad Bishara Jabbour v. 
State of Israel (supra); Re. Banque des Mar- 
chands De Moscou ({1954) 2 All ER 746) 
and Arab Bank Lid. v. Barclays Bank (1954 — 
AC 495-529). 


21. The learned Additional Judicial Com- 
missioner has reached the same conclusion, 
but in doing so he has relied on certain 
provisions of the Portuguese Uniform Law. 
We have not found it possible to examine 
the validity of his reasons because a com- 
plete statement of the Portuguese Uniform 
Law is not before us, and therefore we can 
find no justification for disturbing the basis 
on which he has come to his finding. 


22. The learned Additional Judicial Com- 
missioner has also adverted te an undertak- 
ing offered by the Custodian to indemnify 
the debtors against any action by anyone 
else for recovery of the debts, but on the 
view that we have taken we need not exam- 
ine the validity or sufficiency of that under- 
taking. 


23. We are Satisfied that the discharge of 
the debts under the Regulation amounts to 
their complete discharge and it is not open 
to anyone else to sue for their recovery. 
No indemnity is required to be furnished 
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by the Custodian on the ground that 
relevant documentis cannot be produced. 


24. It is faintly urged that the suits filed 
by the Custodian were premature. This 
point was not raised before the Courts be- 
low and we cannot allow it to be raised at 
this stage. 

25. There is one point, however, which, 
in our opinion, requires consideration by the 
frial Court. In some of the suits ithas been 
pleaded by the appellants that they were en- 
titled to a set off by reason of certain credits 
in their favour. The learned Additional 
Judicial Commissioner has held that the trial 
Court was justified in declining to enter into 
those claims. We think that in this regard 
the Courts below have erred. It was neces- 
sary to do complete justice between the par- 
ties having regard to the peculiar circum- 
stances of these cases, and we are of opin- 
ion that so far as those claims are concern- 
ed the trial Court should now examine them 
on their merits. 


26.: In the result, the appeals are dis- 
‘missed subject to the direction that the trial 
Court will take up the suits again solely for 
the purpose of examining the validity of the 
claims to set off made by the appellants in 
those suits. We make no orders as to costs 
of these appeals, 


the 


Order accordingly. 


. AIR 1982 SUPREME COURT 1276 
(From: Bombay)*. 

R. S. PATHAK AND 
AMARENDRA NATH SEN, JJ. 
Civil Appeal No. 3032 of 1981, D/- 4-8- 

1982. 
Thrity Hoshie Dolikuka, Appellant v. 
Hoshiam Shavaksha Dolikuka, Respondent. 


(A) Guardians and Wards Act (8 of 1890), 
Ss. 7 and 17 — Parsi Marriage and Divorce 
Act (1936), S. 49 — Custody cf minor — 
Question as to — Relevant consideration is 
only welfare of child — Bitter squabbles be- 
tween husband and wife — Daughter aged 
11 years directed to be kept in Boarding 
School under custody of mother. Appeal No. 
102 of 1981, D/- 16-10-1981 (Bom), Reversed. 

The principles of law in relation to the 
custody of a minor appear to be well-estab- 
lished. It is well settled that any matter con- 
cerning a minor, has to be considered and 


* Appeal No. 102 of 1981, D/- 16-10-1981 
(Bom). 
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decided only from the point of view of the 
welfare and interest of the minor. In deal- 
ing with a matter concerning a minor, the 
Court has a special responsibility and it is 
the duty of the Court to consider the wel- 
fare of the minor and to protect the minor’s 
interest. In considering the question of cus- 
tody of a minor, the Court has to be guided 
by the only consideration of the welfare of 
the minor. (Para 17) 


Home influence plays a very important 
role in shaping the life of every child. When 
the atmosphere in a house, vitiated and ren- 
dered surcharged with tension as a result of 
bitter squabbles between husband and wife, 
causes misery and unhappiness to a child, 
who has to live in constant psychological 
strain in such a broken home in view of the 
bitter relationship between her parents for 
each of whom she has great affection, the 
healthy and normal growth of the child is 
bound to be seriously affected. In the inter- 
est and for the welfare of the child in such 
a case, the child is necessarily to be removed 
from such unhealthy environment of a broken 
home surcharged with tension. In such a 
case, the proper and best way of serving the 
interest and welfate of the child will be to 
remove the child from such atmosphere of 
acrimony and tension and to put the child 
in a place where the embittered relationship 
between her parents does not easily and con- 
stantly affect her tender mind, (Paras 27, 31) 


Held on facts end circumstances of the 
present case that the best way to serve the 
welfare and interest of the girl aged about: 
11 years would be to remove the child from 
the unhealthy atmosphere at home which 
had caused a very great strain on her nerves 
and had certainly affected her healthy growth, 
to the Boarding school where she could live 
a normal healthy life and would have a good 
opportunity of proper education and healthy 
growth. In that view of the matter it was 
not necessary to go into the question of the 
merits of the respective competence of either 
of the parents. (Paras 32, 35) 


If the custody be left to the father, the 
father in view of the disinclination to allow 
the child to remain in the Boarding institu- 
tion, might be in a position to create difficul- 
ties for the child for her remaining in the 
institution by non-payment of fees or other- 
wise. The mother who had a steady income 
cut of which she was in a position to meet 
all the expenses of her daughter at the school ` 
did not suffer from any obsession regarding 
possession of the girl and she wanted her 
daughter to lead a healthy normal life essen- 
tial for her proper growth and development. . 
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The girl now aged about 11 years was reech- 
ing an age when she would need the guidance 
of her mother. Therefore the custody of the 
girl should be given to the mother till age of 
16 years. It was erroneous to refuse the cus- 
tody of the daughter to the mother ma:znly 
on the ground that the mother was a werk- 
ing girl. Appeal No. 102 of 1981, D/- 16-10- 
1981 (Bom), Reversed. (Para 35) 


(B) Parsi Marriage and Divorce Act (3 of 
1936), S. 49 — Custody of minor child — 
No duty cast on Court to interview minor for 
ascertaining the wishes of minor. 


Section 49 does not speak anything about 
a Judge interviewing a minor before passing 
any order in the matter of custody, main- 
tenance and education of the minor and -his 
section or any other section in this Act, Coes 
not cast upon the Court any duty or obl:ga- 
tion to see the minor and to ascertain the 
wishes of the minor. However, there carmot 
be. any manner of doubt as to the Cotrt’s 
power of interviewing any minor for as- 
certaining the wishes of the minor, if the 
Court considers it so necessary for its cwn 
satisfaction in dealing with the ques ion 
relating to the custody of the minor. 

l (Paras 21, 24) 

Held on facts and circumstances of the 
present case that there was no necessity to 
interview the minor daughter, as the minor 
was not fit to form an intelligent preference 
which might be taken into consideration in 
deciding her welfare. (Paras 25, 26) 


Cases Referred: Chronological Parag 
AIR 1973 SC 2090 : (1973) 3 SCR 918 
i | 14, 19 


Mr. V. S. Desai, Sr. Advocate, Mr. B. R. 
Agarwala and Mr. M. N. Shroff, Advocate 
with him, for Appellant; Mr. M. C. Bkan- 
dare, Sr. Advocate, Mrs. S. Bhandare, M/s. 
Raj Guru Deshmukh and T, Sridharan, Ad- 
. vocates with him, for Respondent. 


AMARENDRA NATH SEN, J. :— Whe- 
ther the father or the mother should have 
the custody of their minor daughter row 
aged 11 years, is the question which falls for 
consideration in this appeal by special leave 
granted by this Court. 


2. Irreconcilable differences between the 
father and the mother and embittered rela- 
tionship between the two have resulted im a 
sad protracted ligation. Unfortunately, in 
the various proceedings in Court between the 
father and the mother, the child had became 
ihe central figure and the child had appeared 
in Court on occasions for being interviewed 
by the learned Judges of the Bombay High 
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Court. The child, it appears, is quite bright 
and rather sensitive. The unfortunate litiga- 
tion between the father and the mother ap- 
pears to have badly affected the normal and 
healthy growth of the child. The situation 
appears to be all the more unfortunate, as 
the father and the mother both love the 
child dearly and the child is fond of both 
her parents. It is, indeed, sad that the 
parents who are both genuinely fond of their 
daughter and have her welfare in their 
hearts, could not compose their differences 
and work out a solution which would be most 
conducive to the welfare of the child. The 
responsibility has, therefore, devolved on the 
Court. The task of the Court is indeed diffi- 
cult and delicate. The Court in this case, is 
concerned with a human problem affecting 
the future of a little girl, We feel that in’ a 
case of this nature a decision of the Court, 
however, may not succeed in solving the real 
problem and in achieving the desired goal. 
Anyway, as all attempts by Courts to bring 
about an agreed solution of the problem to 
the satisfaction of all concerned, have failed 
the Court must proceed to discharge its duty, 
however painful and delicate that task may 
be. 


3. We shall now proceed to state some 
of the broad facts relevant for the purpose 
of the disposal of this case. 


4. The appellant who is the mother of 
the child and the respondent who is’ the 
father of the child, both belong to the Parsi 
Community and they were married in Bom- 
bay on the 27th December, 1960 according 
to the rights and ceremonies of the Zoroas- 
trian religion and custom. A son was born 
to them on the 6th of May, 1965. The son 
who is called Shiavux is now more than 16 
years old. A daughter was born to the ap- 
pellant and the respondent on the 18th Apr., 
1971. The daughter is named Gospi and she 
is now nearly 11 years of age. In this appeal 
we are concerned with the custody of this 
girl Gospi. The appellant who is the mother 
and whom we shall describe in the judgment 
either as the appellant or the mother, has 
been in the employment of Tatas for a long 
time and’ she now works as a confidential 
secretary to one of the Directors and gets a 
Salary of Rs. 2,500/- per month. The res- 
pondent obtained training in architectural 
engineering and had obtained a diploma. The 
respondent had also obtained a license from 
the authorities to enable him to function as 
an architect. The respondent had worked with 
various concerns from time to time and had 
also worked at times of his own as an archi- 
tect. The respondent at present owns a taxi 
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which he plies himself. According to the 
respondent he makes a gross earning on 
average of something between Rs. 125/- to 
Rs. 150/- per day, by plying his taxi. After 
the marriage on 27-12-1960 the respondent 
set up their matrimonial home in Mount 
Villas at Bandra, the tenancy of which stood 
in the name of the appellant. As the ap- 
pellant is an employee of Tatas, the tenancy 
was granted to her by Ratan Tata Trust 
which owns the premises. It appears that 
unfortunate differences arose between the ap- 
pellant and the respondent and the appellant 
left the matrimonial home on 21-5-1978. It 
is indeed unfortunate that the parents could 
not reconcile their differences at least in the 
interest of their children and on 21-4-1979 
the appellant filed a suit being Suit No. 14 of 
1979 for judicial separation, On 24-4-1979 
the appellant in her Suit No. 14/1979 made 
an application for getting the custody of 
both the children i.e. the son Shiavux and 
daughter Gospi. By consent of the parties 
on 27-4-1979, an interim order was passed 
in the said application and the said order is 
to following effect :— 


“The children to spend the week-ends com- 
mencing from Saturday the 28th April, 1979 
with the petitioner and to stay over-night 
with the petitioner on Saturdays and Sun- 
days. Defendant to send the children to the 
petitioner at 10.00 a.m. on Saturdays. Peti- 
tioner to return the children to the defendant 
by 9.00 a.m. on Mondays. 


Liberty to the petitioner to take the 
children out of Bombay to Lonavla or 
Matheran for a fortnight commencing from 
5th May, 1979 and ending 20th May, 1979. 
Petitioner undertakes through her learned 
counsel to bring the children back to Bombay 
on 20th May, 1979 and to give written in- 
timation thereof forthwith to the Prothono- 
tary and Senior Master. The petitioner shall 
return the children to the defendant on 21st 
May, 1979 by 9 a.m. 


Liberty to the defendant to take the 
children out of Bombay to Matheran or 
Lonavla from 22nd May, 1979 till 3rd June, 
1979 and to bring the children back to Bom- 
bay on or before 3rd June. 


Should however the defendant not desire 
to take the children out of Bombay from 
22nd May till 3rd June, 1979, the petitioner 
shall be ai liberty to take the Children out of 
Bombay during this period and shall return 


the children to the defendant by 9.00 a.m. 


on 4th. Should however neither the peti- 
tioner nor the defendant be in a position to 
take the children out of Bombay from 22nd 
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May till 3rd June, the children shall remain 
with the defendant and the petitioner shall 
have week-end access to the children in tbe 
manner stated in Clause (1) above. 


In the event of the defendant being unable 
to take the children out of Bombay from 
22nd May, the defendant shall give written 
intimation of his inability to do so to the 
petitioner’s advocate on or before 15th May, 
1979 in which event the petitioner shall be 
at liberty to keep the children with her either 
at Lonavla or Matheran till 3rd June, 1979 
and shall return the children to the defen- 
dant by 9.00 a.ra. on 4th June, 1979. 

This arrangement shall be till 15th June, 
1979. 


Liberty to the defendant to take the child- 
ren to Undwada and Shirdi between 4th and 
8th June, 1979”. 


5. The application came up for final dis- 
posal before Lentin, J. The learned Judge 
interviewed the children in his chambers 
before passing his order on the said applica- 
tion on 28-6-1979. As this happens to be 
the first order passed by the Court after 
interviewing and speaking to the children, it 
will be appropriate to set out the order 
which reads :— 

“I have talked to the children in my cham- 
bers. The boy completed 14 years of age and 
the girl has completed 8 years of age. I have 
found both the children extremely intelligent 
and sensible. Both appear to be distressed 
at the present state of acrimony between 
their perents. Both have expressed their de- 
sire to spend their time with each of the 
parents since it is not possible for them, in 
view of the present state of affairs to spend 


‘their time with both the parents at the. same 


time. 
After having talked to the children and 
after having ascertained their wishes, I pass 


the following order for access in the interest 
of both the children. 


The father shall have access to the child- 
ren from Monday to Friday and the mother 
shall have access to the children during the 
week-ends, viz. Saturday and Sunday. 


The children shall be sent by the father to 
the mother directly from School on Saturday 
and the children shall remain with the mother 
till Monday morning when the mother will 
leave the children or arrange for them to be 
left at the school, 

The mother shall have access to the child- 
ren on public holidays from 10.00 a.m. of 
such holiday till the following morning when 
she will leave or arrange for the children 
to be left at the school. 
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It is clarified that though Monday the 27th 
of August, 1979 is a Public Holiday (Navroz 
Day) the children shall sperd the 27th Alg. 
1979 with the father. The mother shali re- 
turn the children to the father’s residence by 
11.00 a.m. on the 27th day of August 1979.” 
Though the order passed by the learned Judge 
was in the circumstances a very proper order 
passed in expectation that the order would 
be worked out smoothly to the satisfaction 
of all concerned and would serve for the 
time being the best interes: of the children, 
yet as subsequent events gə to indicate the 
order failed to achieve the purpose mamly 
in view of the attitude of the father who was 
not willing to part with the children and to 
allow them to stay with the mother. It ap- 
pears that the father had made an appl.ca- 
tion for variation of the order passed by 
Lentin J. alleging in the petition that the 
children were not willing to live with teir 
mother on Saturdays and Sundays as order- 
ed by the Court. It further appears that no 
further order was made or the said applica- 
tion of the father. A copy of this order un- 
fortunately does not form part of the re- 
cords. There does not, however, appear to 
be any dispute that Mehta, J. disposed of 
this application after speaking to the ckild- 
ren in chambers on 10-8-1779. 


6. On 24-4-1980, the aspellant took out 
chamber summons for an order against the 
respondent for allowing ter access to the 
minor children Shiavux and Gospi by having 
them with her from 16th May, 1980 to -5th 
June, 1980 and for half te period of each 
subsequent school/college vacation in addi- 
tion to having them with her on week-ends 
and holidays, as the respondent had refused 
to give such access to the appellant. Azar- 
wal, J. who heard the chamber summons 
spoke to the children alone in his chambers 
and passed the following order on 2-5-1988:— 


“During the current Summer Vacation 
beginning from 15th April 1980 and ending 
on 15th June, 1980 the children are already 
with the father from 15th April, 1980 and 
they will continue to live ith the father till 
14th May, 1980. On 15t2 May, 1980 the 
father will hand over the children to their 
mother and from 15th May, 1980 til -5th 
June, 1980 the children will remain with their 
mother. On 15th June, 1980, she will bring 
back the children to the house of their 
father. The rest of the arrangement between 
the parties as per order dated 28th June, £979 
will continue. 

It may be noted that I have ascertamed 
the wishes of the children. before passing the 
present order. 
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Liberty to the mother to take the children 
outside Bombay, if she so desires. 


The present arrangement of the parents 
sharing the company of the children during 
the vacation to continue in the coming 
October and December vacations on the 
basis of the children remaining with the 
father in the first half of the vacation and 
with mother in the other half. 


This arrangement of sharing the company 
of the children during the vacation will also 
apply for coming years pending the hearing 
and final disposal of the suit. 


It is clarified that the order, whereby the 
children go to their mother every week end, 
will not be effective during the vacation 
period as the children for the first half of 
the vacation will be exclusively with the 
father and the other half exclusively with 
the mother. 


- Chamber Summons absolute accordingly 
with no order as to costs.” 


It may be mentioned that the daughter Gospi 
had been admitted to Carmel Convent High 
School in the K. G. Class and she had been 
studying in the School. Shiavux was a stu- 
dent of St. Anne’s High Schoo]. It appears 
that on 15-6-1980, the respondent without 
informing the appellant and without her 
knowledge or consent removed Gospi from 
Carmal Convent High School and put her 
in St. Anne’s High School. On the 20th 
June, 1980 the appellant made an applica- 
tion in her suit for an order for custody of 
her two children and also for an order that 
the child Gospi be forthwith removed from 
St. Anne’s High School and be put in Carmel 
Convent High School. The said application 
was disposed by Kania, J. on the 9th of 
July, 1980 and the learned Judge who had 
also. spoken te Gospi was pleased to pass 
the following order :— 


“This is a petition for the custody of the 
two minor children and for the decision of 
the question as to whether the minor daughter 
Gospi should be removed from St. Anne’s 
High School where she has just been got ad- 
mitted by her father. As far as the question 
of final custody is concerned, it appears, 
particularly in view of the orders passed 
earlier by Lentin J. and Agarwal, J. that that 
question can be more conveniently decided 
when the suit is disposed of. This position 
is accepted by both the parties. 


As far as the question of change of school 
is concerned, it is regrettable that the respon- 
dent husband has changed the minor’s school 
from Apostolic Carmel Convent High School 
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to St. Anne School without previously in- 
forming the petitioner as he should have done. 
However, after talking to the child, I find 
tha. she is anxious to continue in St. Anne’s 
School at Present. Moreover, she has 
already been admitted to that school. In 
view of this I see no reason why the respon- 
det should be directed to remove her from 
St. Anne’s School and to wy to get her re- 
admitted to Carmel Convent High School. 
If the child is not very happy in the new 
school i.e. St. Anne’s School, the question 
of changing her school and getting her ad- 
mitted in Carmel Convent High School can 
be considered at the end of the academic 
year. No order as to costs.” 


On 9-9-1980, the respondent filed a contempt 
application against the appellant complaining 
of the violation of the order of the Court 10 
the matter of handing over of the girl Gospi 
to him. The said application of the respon- 
dent was disposed of by Lentin, J. on the 
22-9-1980. The learned Judge talked to the 
children together and also individually and 
it appears that the learned Judge had a fairly 
long conversation with the girl Gospi for 
about 40 minutes. The learned Judge there- 
after passed an order on the said contempt 
application of the respondent to the follow- 
ing effect :— 


“T have talked to the children together and 
individually. From my conversation with 
the daughter (aged 9) which extended to well 
nigh 40 minutes. I do not think that she 
has either been ‘brainwashed’, ‘tutored’ or 
‘pressurised’ into not going to the father. 
She is undergoing a tremendous mental and 
emotional upheaval which finds her bewilder- 
ed and totally unhappy at the increasing 
acrimony between her parents. She des- 
perately needs her mother and cannot bear 
to be parted from her and it is not mere 
childish pique, or ‘brain-washing’ or ‘tutor- 
ing’ that is behind it. I am aware that nor- 
mally a parent is given access to his of her 
child. However, in this case, I fear that if 
this little girl who is mentally and emo- 
tionally disturbed, is compelled to go to her 
father against her wishes, the consequences 
on her well being and her mind in its pre- 
Sent state are predictable and will be dis- 
astrous, 


Her conversation with me did not reveal 
any intention on the part of the mother to 
want to flout my order of 28th June, 1979 
as urged on behalf of the father. If at all, 
it showed some resentment on the child’s 
part against the mother for trying to induce 
her. to go to her father against her will. The 
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husband’s contention that the wife should. 
have applied for modification of that order, 


does not take into account (i) that she was 
trying to persuade the girl to go to her 
father, (ii) that this at best is a 
breach, and (iii) that confining the wife to 
civil prison, or otherwise punishing her, 
would in this case be no solution to what is 
basically a human problem, more so when 
looked at from the view of the child who is 
intelligent enough to speak up for herself and 
whose interest and well-being must be 
paramount consideration. 


Taking all the facts and circumstances into 
consideration, I pass no order on the motion 
with no order as to costs. I suspend my ear- 
lier order dated 28th June, 1979 to the extent 


that it gives the husband access to the girl. 


from Mondays to Fridays and clarify that 
until the disposal of the suit which, I am told, 
is ripe for hearing, the mother shall have 
uninterrupted access to the girl and shall not. 


be bound to serd the child to the father’ 


against the wiskes of the child. For the 


mental and emotional well-being of his child, 


the husband should in good grace make this 
sacrifice, 


A. LR; 


technical 


It is further clarified, if clarifica- . 
tion is at all necessary, that the implication. 
of this order is that the husband shall not,.. 


until the disposal of the suit, visit the girl at.. 


her school, for such visits she dreads, result-.. 
ing in spells of nausea and black-outs and. 


which visits she finds upsetting and humiliat- 


ing before her friends before whom she: 


naturally wants to maintain the facade that 
all is well between her parents.” 


7. Against the said order of Lentin, J.. 


the respondent filed an appeal. During the 


pendency of the appeal, the suit filed by the - 


appellant and the counter claim filed in the 
suit by the respondent came up for i 
hearing. It may be noted that in the counter 
claim filed by the respondent in the said suit 


of the appellant, the respondent had made’ 

On 
claim... 
were disposed of By the decree passed in 


certain allegations against the appellant. 
10-11-1980, the suit and the counter 


the suit filed by the appellant, divorce was 
granted on the ground of desertion of the 
appellant and the allegation of cruelty made 
by the appellant against the husband, thè 


respondent, was withdrawn by the appellant.. 
the 


The respondent had also withdrawn all 
allegations made against the appellant and 


the decree for divorce was passed in favotir, 
only on | 
A consent order’ 
was .passed with regard to other reliefs and’ 


of the appellant, as already noted, 
the -ground of desertion. 


under the consent order, the appellant got 


final. 
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back her flat in Mount Villas from which 
she was earlier ousted. The appeal filed by 
the respondent against the order of Lentin, J. 
dated 22-9-1980 was also withdrawn, and it 
was agreed that the question of custody of 
the children would be decided by the Court 
on a petition for custody to be filed by 
either of the parties. On 3-12-1980, the re- 
spondent filed a petition for custody of both 
the children. Since the son Shiavux would 
complete 16 years of age n May, 1980, and 
was outside the jurisdiction of Parsi Matri- 
minal Court, the appellant could not resist 
the respondent’s prayer for custody of 
Shiavux and the appellan- contested the re- 
spondent’s prayer for cus‘ody of daughter 
Gospi. The said custody petition of the re- 
spondent came to be heard by Dinshaw 
Mehta, J. and the learned Judge passed an 
order directing the custody of the children 
to be given to the father. It is desirable to 
set out the following observations of the 
learned Judge while passirg his order on the 
custody application. The learned Judge has 
observed :— 


“I have interviewed both the minor children 
individually and also in tke presence of each 
of the parents. JI have aso talked to the 
petitioner and the respondent in the presence 
of the children. I consid2r both the peti- 
tioner as well as the respondent as persons 
capable of looking after “he welfare of their 
children. The only hurdle in the way of the 
respondent was that she was not available 
to the minor Gospi for most of the day 
after the child returned from School at about 
1.00 p.m. and till 7.00 >.m. The minor 
during this period was leoked after by Mr. 
and Mrs. Kotwal. This, to my mind is an 
unfortunate situation. However, benevolent, 
hospitable and kind the reighbours be, I do 
not see why the child should grow up on the 
charity of neighbours, perticularly when her 
own kith and kin were available, especially 
her brother Shiavux. I am informed that 
Shiavux and Gospi have not met each other 
for the last six months. I do not know how 
this situation has been allowed to arise, but I 
can only say that it is most unfortunate. 
Both the brother and the sister appear to be 
fond of each other and nave expressed their 
desire to live together. I would have willing- 
ly given the custody of ihe minor Gospi to 
the mother, but for the fact that she is not 
available to the minor for long hours of the 
day and again the child-will be left to be 
looked after by neighbours or servants. In 
the petitioner’s householc there are three 
sisters of the petitioner who can look after 
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the welfare of both Shiavux and Gospi in 
the absence of the petitioner. As pointed 
out earlier, one of the sisters is a qualified 
teacher and can look after the education of 
the children. 

At this stage, I may advert to the conduct 
of Gospi during the fortyfive minutes that 
she was in my chamber. Almost through- 
out this period, Gospi kept crying or sob- 
bing or whining although there was no pro- 
vocation to do so, and this was so even in 
the presence of her mother, the respondent. 
The child appeared to be nervous and kept 
biting her nails. I had an occasion to meet 
Gospi and Shiavux about a year ago when a 
Chamber Summons taken out by the re- 
spondeni, was heard by me. At that time 
during my talks with both the children. 1 
found them to be intelligent, exhuberant and 
confident. They expressed a desire to live 
with both the parents. The situation has 
changed radically today. Gospi has develop- 
ed an aversion for the father and expressed 
her desire to live with the mother. On three 
different occasions she stated that she was 
not tutored and brain-washed. It appears 
to me that the child is under considerable 
mental pressure and at present she is nol a 
normal child. It is important to create an 
atmosphere where the child will live a 
normal and healthy life. It will only be 
under such conditions that the child’s pro- 
gress at school will improve. Between Sept., 
child’s education has 
been neglected for some reason and this is 
evident from the fact that the child failed 
in Oct., 1980 Examination in three subjects. 
Normally I would have given preference to 
the desire of the child and would have ac- 
ceded to her request. In the instant case, 
however, I do not think that it is in the in- 
terest of Gospi to permit her to remain in 
the custody of the respondent. The child 
has been sadly neglected. If the child is to 
return to normalcy, it is very necessary that 
she should be returned to the custody of the 
father. Such an arrangement will permit 
both the brother and the sister to grow up 
‘together and it will allow both of them to 
take comfort and counsel from each other. 
I consider this arrangement to be in the in- 
terest of both the children Shiavux and 
Gospi. 

I, therefore, order that both the minors 
Shiavux and Gospi will remain in the cus- 
tody of the petitioner till such time as they 
reach the age of majority i.e. 16 years. 
Both the minors will remain with the peti- 
tioner during the course of the week i.e. from 
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Mondays till Fridays. The petitioners will 
take the children on Saturday mornings at 
9.00 a.m. to the house of the respondent 
and leave them with her till Sunday 7.00 p. m. 
when the respondent will hand over both the 
minors back in the custody of the petitioner. 
During the school vacations, half the period 
of the vacation will be spent by the children 
with the petitioner and half with the respon- 
dent by mutual arrangement. There will be 
no order as to costs of the petition. Z 


Mrs. Ponda states that this order be stay- 

ed as her clients desire to proceed further. 
This order will be stayed till 9-3-1981.” 
The appellant preferred an appeal on 6-3- 
1981 and the appellant also applied for in- 
terim stay of the order passed by Mehta, J. 
It appears that an ad interim stay was grant- 
ed by the Division Bench. On the 20-3- 
1981 a Division Bench consisting of Madon 
and Khurdukar, JJ. disposed of the said ap- 
plication in the following terms :— 


“Pending the hearing and final disposal 
of the appeal, the order dated Feb. 19, 1981 
appealed against stayed as far as it relates 
to the minor Gospi alone. 


Until the St. Annes High School in which 
the minor Gospi is at present studying closes 
for the summer vacation, the respondent to 
be entitled to take the child to his residence 
on Thursdays from 9 a.m. till 8 p.m. 


The respondent, who is present in Court, 
gives an undertaking through his advocate 
to return the child Gospi to the appellant's 
residence each Thursday by 8 p.m. 


So far as the school vacations are con- 
cerned, the appellant to keep the child Gospi 
with her for the first half of each vacation 
and the respondent to keep the child for the 
second half of each vacation. The respon- 
deni to take the child to his residence by 
9 a.m. on the first day of the second 
half of each vacation and to return the child 
by 8 p.m. on the last day of the second half 
of each vacation. 


The respondent who, as mentioned, earlier 
is present in Court, through his Advocate 
gives an undertaking to take the child Gospi 
to the appellant’s residence and leave her 
there by 8 p.m. on the last day of the se- 
cond half of each vacation. 

We may record that we had seen the child 
Gospi in Chambers on March 10, 1981 and 
had found her to be an extremely bright and 
intelligent child. We may further record 
that the child stated that she did not have 
any aversion to spend the day with her 
father, namely, the respondent, but was 
preately apprehensive that if she did so, she 
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would not be allowed to return to her 
mother, namely, the appellant, with whom 
she wanted to stay or that some application 
would be made to the Court on‘ behalf of 
the respondent for the purpose of not re- 
turning the child to the appellant but to keep 
her with him. 


Notice of Motion made absolute in terms 
of prayer (c) also and the above directions 
with respect to the respondent’s access on 
Thursdays during the school terms and the 
order with respect to the sharing of school 
vacations also to apply if the child Gospi 
gets readmission in the. Apostolic Carmel 
Convent High School from the next aca- 
demic year for the school terms and vaca- 
tions. If the child Gospi does not get re- 
admission in the Apostolic Carmel Convent 
High School but continues in the Annes High 
School. the above directions with respect to 
the respondent’s access on Thursday during 
the school terms and the sharing of vacations 
to other school terms and vacations. 


Costs of this Notice of Motion will be 
costs in the appeal.” 


As the respondent had not returned Gospi 
to the appellant, in terms of the order and 
the undertaking given by the respondent to 
the Court, the appellant on 3-4-1981 orally 
applied to the Division Bench consisting of 
the same learned Judges viz. Madon and 
Khurdukar, JJ. complaining of the breach of 
the undertaking and on the said application 
the Court passed, inter alia, the following 
order :— 


“There were some allegations and counter- 
allegations made by the parties against each 
other, into which we do not desire to go. 
We, in the privacy of our chambers, talked 
to the child. We also talked separaely to 
both the parties. We have also heard both 
counsel. An unfortunate position in that 
the child’s final examination in the Vth stan- 
dard in which she is studying commences 
tomorrow and will finish on April 15, 1981. 
Purely bearing this circumstance in mind, 
we permit the child to continue to be with 
the respondent until April 16, 1981. On that 
day we will give further directions in the 
matter. We are passing this order purely in 
order not to make the child travel back and 
forth between the residences during her ex- 
amination. 

Mrs. Ponda on behalf of the appellant 
states that the child’s text books, exercise 
books, the school uniform, etc. are at the 
appellant’s place of residence and that the 
appellant will hand them over to the respon- 
dent. The respondent will collect these- arti- 
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cles from the appellants residence by 4 p. m. 
today. 


The matter will be on Foard on April 16, 
1981 for giving further directions. The 
parties and the child Gosp will remain pre- 
sent in Court, and the respondent will bring 
the child to Court on that day. 


We also restrain, pending the giving of 

further directions, the respondent, his ser- 
vants, agents and family members from tak- 
ing the child Gospi outside Bombay.” 
On 16-4-1981, the matter came up again be- 
fore the same Division Berch for’ final orders 
and the Court was pleased to pass the fol- 
lowing order :— 

“Today in our Chamber we have heard 
both learned advocates as well as the respon- 
dent who wanted to address us. In course 
of arguments we pointed out to Mr. Desh- 
mukh, the learned advocate for the respon- 
dent, that when we had talked with the son 
of the marriage, Shiavux, as also with the 
daughter of the marriage, Gospi, on March 
10, 1981 we found Shiavwx using semi- egal 
phraseology and words, while we found 
Gospi speaking naturally like any ther 
bright child of her age. “We further pomted 
out that when we had ta-ked with the child 
Gospi on April 3, 1981 ir: our Chamber, we 
had found her using the same type of 
phraseology and words similar as those used 
by Shiavux and in speaking of various 
family matters almost eckoing what Shiavux 
had said. When we put this to Mr. Desh- 
much, the learned advocete for the respon- 
dent, he replied that that was because time 
and again there was talk about this case in 
the respondent’s household. In our opinion, 
such talks taking place ir the presence of a 
child cannot be conducive to the hapry or 
healthy psychological growth and develop- 
ment of a child. Mr. Deshmukh, the learn- 
ed advocate for the respoadent further made 
a request to us that thouzh on March 20, 
1981 we had directed that Gospi skould 
spend the first half of the vacation with the 
appellant, that part of the order should be 
varied because Gospi had just finished her 
examinations yesterday end had been till 
then in the grip of the examination fever 
and not able to go abou: with the respon- 
deni, and, therefore, the respondent should 
be permitted tu keep Gospi for the first half 
of the vacation. At this Mrs. Ponda, the 
learned advocate for the appellant, pcinted 
out that during the midcle of her examina- 
tion the respondent had taken Gospi to some 
person at Goregaon. Mr. Deshmukh stated 
that the said person was known as ‘Maij? 
and the said person stayed at Goregaon 
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Tekdi and that several persons visit her, for 
they consider her a holy woman. He fur- 
ther stated that Gospi was taken to the said 
Maiji to seek her biessings. When we in- 
quired, we were informed that Gospi had 
also been taken to said Maiji on the 2nd 
day of April when she was staying with the 
respondent in pursuance of order dated 
March 20, 1981, that is, before we had talk- 
ed to Gospi in the privacy of our chamber 
on April 3, 1981. 

Mr. Deshmukh also applied that we should 
reconsider our order passed on March 20, 
1981 in so far as it related to readmission 
of Gospi in the Apostolic Carmel Convent 
High School and permit her to continue in 
the St. Annes High Schooi, which order we 
had passed after hearing elaborate arguments 
on the point. In support of this application 
Mr. Deshmukh stated that if we were now 
to talk with Gospi we would find that she 
has now changed her mind and does not 
want to rejoin the Apostolic Carmel Convent 
High School. Assuming this is so, this fact 
speaks for itself. We, therefore, reject the 
application also. 


In these circumstances, we feel that this is 
a fit case in which a home-study should be 
directed to be made by social welfare expert 
to be appointed by the Court. For this pur- 
pose both parties have agreed to deposit 
with the Prothonotary and Senior Master of 
this Court a sum of Rs. 300/- each. Ac- 
cordingly, by consent we direct that each of 
the parties will deposit a sum of Rs. 300/- 
with the Prothonotary by 12 noon of April 
18, 1981. 

Further directions with respect to the 

home-study and the social welfare expert by 
whom it is to be conducted will be given 
by us in our chamber at 11 a.m. on Mon- 
day, April 20, 1981. Meanwhile the appel- 
lant will take the child Gospi with her to 
her residence. We reserve the giving of 
further directions about the party with whom 
the child will spend the rest of the vacation 
and with respect to the access of the other 
parent to the child. The further hearing of 
this matter is adjourned to 11 a.m. on Mon- 
day, April 20, 1981 in Chambers as part 
heard.” 
On 20-4-1981, the Court appointed Mrs. 
Clarico D’Souza, B. A. B.Ed., holder of a 
Diploma in Social Service Administration of 
the Tata Institute of Social Sciences as a 
family expert to assist the Court in dis- 
charging its function in the matter concern- 
ing the child with the observations :-— 


“Parties are agreed that every facility will 
be given to Mrs. D’Souza for her to inter- 
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view privately the child Gospi as also the to the child will be decided by us after re- 
parties themselves and the relatives and ceiving the report and after hearing the 
neighbours of the parties if Mrs. D’Souza advocates for the parties.” 

desirs to interview them or any of them. 8. It appears that the minor daughter. 
Both parties are further agreed that Mr. Gospi who had been living with her mother 


D’Souza will be also at liberty to interview 
the present as well as the former teachers of 
the child. The parties are further agreed 
that Mrs. D’Souza if she thinks it necessary 
to do so, will be at liberty to take the child 
and keep her with herself at her place for 
such period or periods, including overnight 
stays, as she thinks it necessary, to enable 
her to make a detached and fair report to 
the Court. | 

We may mention that Mrs. D’Souza has 
stated to us that she does not desire any re- 
muneration for the work she may do in 
this connection. In our opinion, however, 
it would be unfair to Mrs. D’Souza who in 
order to conduct this home-study may have 
to travel from Colaba, where she stays, to 
Bandra by taxi to conduct these interviews 
and may have to spend at times the whole 
day in Bandra and may, therefore, also have 
to incur some other expenses over her meals 
or refreshments. We do not see why Mrs. 
D’Souza should go out of pocket. We will, 
therefore, decide after the home-study is 
concluded the amount that should be paid 
to Mr. D’Souza out of the moneys which 
the parties have deposited with the Protho- 
notary and Senior Master mentioned above. 
In the first instance, however, we direct the 
Prothonotary and Senior Master to pay to 
Mr. D’Souza towards the disbursement of 
the expenses which she will have to incur, a 
sum of Rs. 300- out of the aggregate sum 
of Rs. 600/- deposited by the parties. 

For the present we are adjourning the 
matter as part heard in our Chamber at 
2.45 p.m. on Tuesday the 28th April, 1981 
for receiving Mrs. D’Souza’s report if it is 
ready. On that day in case the report is 
ready, the parties are agreed that the Court 
should decide whether the report should be 
treated as confidential or should be disclosed 
to the parties. In case the report is not 
ready on that day, the parties are agreed 
that this matter should be decided on a date 
to which the matter will be further adjourn- 
ed for the purposes of receiving the report 
and for deciding whether it should be kept 
confidential or not. 


Meanwhile the child Gospi will continue 
to reside with her mother, the appellant, 
and as mentioned in our order dated April 
16, 1981 directions as to with whom the 
child is to spend the rest of the vacation 
and the right of access of the: other’ parent 


had been missing from her mother’s place 
on 30-4-1981, resulting in a great shock to 
the appellant. On the very same day the 
respondent applied to the Division Bench 
consisting of the same learned Judges with 
an affidavit stating that the child had come 
on her own to the house of the respondent 
who had brought the child to Court to sur- 
render her and abide by the Courts direc- 
tions, as he did not want to commit contempt 
of the Court. As on that date, the appel- 
lant was not able to attend the Court be- 
cause of her illness due to the shock of her 
not being able to find Gospi, the Court 
passed an order that for the time being the 
child Gospi would go with the respondent 
and stay with him until May, 1981 and on 
that date the Court would give further di- 
rections. On 13th May, 1981, the Court 
after considering the report of Mrs. Clarico 
D'Souza, the family welfare expert appoint- 
ed by the Court, passed the following 
order :— 


“In the circumstances, set out above, we 
would have had no hesitation in directing 
that the child Gospi should stay with her 
mother, the appellant, throughout the sum- 
mer vacation. However, an unfortunate 
thing is that the appellant is working in the 
Tatas and therefore has to be away from 
home the whole day except during week- 
ends, while the respondent, who drives his 
own taxi, can always find time to contact 
Gospi in the course of the day and lure her 
away. Bearing these factors in mind, we 
permit Gospi to stay with the respondent 
during the vacation. The respondent will, 
however, take Gospi and leave her at the 
appellants residence on every Friday at 
8 p.m. and will collect her from the appel- 
lant’s residence every Monday by 8 a.m. 
during the vacation. In our opinion best 
thing for Gospi would be to go to a board- 
ing school. However, we are sure that the 
respondent would so poison her mind against 
any boarding schcol as to cause yet another 
psychological turmoil and conflict in her 
mind. Mrs. D’Souza’s report has also con- 
vinced us that it is better for Gospi that she 
should be in Carmel Convent High School, 
rather than St. Annes High School, and that 
part of the order passed by us on March 20, 
1981 will stand. 

During the school term the appellant will 
be entitled io take Gospi to her residence 
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straight from the school, evezy Saturday and 
to keep her with her and <o leave her in 
the school on Monday mornings. Durirg 
the rest of the days during the school term 
Gospi will stay at the respordent’s residences. 
The above directions will bə operative dur- 
ing the pendency of appeal for all schol 
terms and vacations.” 

While passing the said ordez, the Court in 
its judgment observed :— 


“We have very carefully considered the 
matter.. Between the two spouses the person 
who in our opinion would be best suited lo 
bring up the child Gospi would be te 
mother — namely, the appellant. Gospi is 
a girl about 10 years old, and she needs a 


mother’s care, guidance anë advice. Tae 
appellant has struck us as being refined, 
mature and has been holdirg a steady job 


for the last twenty-one. years and is at pre- 
sent drawing a salary of Rs. 2,500/- fer 
month. She appeared genuinely concerned 
with the interest and welfare of the minor. 
On the other hand, it appecrs that the ze- 
spondent is somewhat immeture and erratic, 
and has never been able to pursue any par- 
ticular vocation steadily, end appears to 
labour under a sense of inferiority compex 
vis-a-vas the appellant. It further appears 
to us that the custody of the children is 
more a matter of prestige with the respon- 
dent and is a weapon in his armoury to hurt 
the appellant with, As we had almost on 
every occasion when the matter was before 
us talked with the child in the privacy 
of our chambers, either before or after pass- 
ing orders, we found that when she was 
with the appellant she behaved as a normal 
and happy child, but when she was with the 
respondent, her personality aad totally chang- 
ed and she appeared to be under a strain.” 
The Court. further observec :— 


“We find that Gospi has been tutored by 
the respondent to tell a number of lies. Ac- 
cording to what she is alleged to have said, 
as set out in the said affidavit, the appellant 
beats and ill-treats her. At no stage aas 
Gospi ever mentioned this. On the cən- 
trary, she has always expressed how very 
happy she was with her mother, the appel- 
lant. Mrs. D’Souza’s report also bears his 
out. Another instance is with respect to 
Gospi’s version as to wkat happened in 
Court on April 16, 1981. As. set out in the 
said affidavit she is alleged to have told the 
respondent that when her mother, the appel- 
lant, came to take her away, she was scream- 
ing and shouting and vomitied on the Judze’s 
table and that in spite of “hat, her mother, 
the appellant, and her lawyer forcefully took 
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her under instructions from the Judges. It 
is true that when we told Gospi to go with 
her mother, the appellant, she whimpered 
for some time and then threw out outside 
the chambers. That the conflict between the 
two parents has greatly upset Gospi emo- 
tionally, resulting in spells of: nausea, bas 
also been noticed by Mr. Justice Lentin in 
his order passed on Sept. 22, 1980. Further, 
it is clear from Mrs. D’Souza’s report that 
when the respondent had made Gospi change 
her school and made her give up Carmel 
Convent High School and put her im St. 
Annes High School, she was in the habit of 
vomitting in that school on the least provo- 
cation, and she only adjusted herself in the 
school when she was reassured by her. 
teachers that she would go back to Carmel 
Convent High School from the next aca- 
demic year. After the initial fit of vomit- 
ting, Gospi went away with her mother, the 
appellant, quite happy and content, and of 
her own accord she got into the taxi along 
with her mother. We were watching from 
the corridor outside our chambers, as we 
wished to observe Gospi’s behaviour while 
she was going home with the appellant, and 
in order to enable us to do so we had in- 
structed that the appellant and Gospi should 
leave the Court premises from the entrance 
facing the Oval Maidan. We had also in- 


. structed one of our PAs. to accompany them 


and to report to us, what is set out in the 
affidavit, therefore, cannot be anything else 
but the tutoring of Gospi by the respondent. 
We have already had occasion to observe in 
an earlier order that this child who, while 
staying with the appellant, was talking like 
a normal child, has started using- semi-legal 
phrases, which she was not doing previ- 
ously.” 


9. On the 9th of June, the respondent 
made an application to the Division Bench 
of the Bombay High Court for an order for 
modification of the earlier order. passed on 
the 20th of May, 1981 to the extent that the 
child Gospi should not be compelled to go 
to Carmel Convent High School but should 
be readmitted to St. Annes High School. 
During the pendency of this application the 
appellant on the 6th July, 1981 also made an 
application to the Division Bench for com- 
mittal of the respondent for contempt of 
Court for violation of order passed by the 
Division Bench on the 20th March, 1981. 
Both these applications came up for hear- 
ing together on the 31st July, 1981 
by the Division Bench consisting of Madon 
and Sujata Manohar,- JJ. The Division 
Bench dismissed . the application of the 
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respondent for modification of the order 
dated 20th March, 1981 and the Division 
Bench passed an order on the contempt ap- 
plication taken out by the appellant, com- 
mitting the respondent to jail for a period 
of three months and to a fine of Rs. 1,000/-. 
The Division Bench further directed that the 
custody of the minor daughter Gospi to be 
given to the appellant mother pending final 
disposal of the appeal and the Division 
Bench further ordered-—~ “As observed in 
both Mrs. D’Souza’s report and in the order 
of 13-5-1981 the best thing to do in order 
to restore Gospi to normalcy would be for 
her to be in an atmosphere away from where 
she has been for the. last almost two years. 
The appellant will, therefore, be at liberty 
to place Gospi in any boarding school of 
the appellant’s choice outside Bombay. We 
also make it clear that Gospi will spend all 
her school vacations with the appellant only 
without any access to or interference from 
the respondent, his servants and agents ip- 
cluding the respondents brother and sister 
or any of them”. The Division Bench 
further suspended the execution of the 
punishment imposed on the respondent by 
the said order for a period of four weeks 
from the date of the order to enable the re- 
spondent to file an appeal in this Court, but 
refused to stay the execution of the rest of 
the order. Mrs. Sujata Manohar, J. who 
delivered the judgment on behalf of the 
Bench, considered at great length the various 
facts and circumstances including earlier 
proceedings between the parties. As this 
judgment is under appeal, we do not pro- 
pose to refer to the various findings and 
observations made in this judgment at any 
Jength. Some of the observations may, how- 
ever, be noted. The Bench observed :—- 


“A number of our brother Judges includ- 
ing one of us (Madon, J.) who have had an 
occasion earlier to deal with the matter, have 
consistently considered the mother as a 
mature and responsible woman who holds a 
steady job for the last 21 years, fetching her 
at present a salary of Rs. 2,500/- per month. 
She is a mature woman, who is genuinely 
and deeply concerned with the welfare of 
her child. AWU these Judges have also re- 
marked that the husband is an unstable per- 
son. He is unable to hold any job for any 
length of time. He also suffers from a deep- 
seated inferiority complex vis-a-vis his ex- 
wife and for good reasons. From the re- 
spondent’s conduct throughout this litigation 
it is also apparent that he has scant regard 
for the welfare of his daughter. He has, in 
order fo score a point against his ex-wife, 
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not hesitated to drag his 
Court to Court resulting in his 
near nervous breakdown.” 


The Division Bench has also observed :—- 


daughter from 
daughter’s 


“As repeatedly observed by a number of 
our brother Judges including one of us 
(Madon, J.) in the course of these proceed- 
ings, the girl has appeared happy and a 
normal when she is with the mother. She 
appears tense and nervous when she is with 
her father. We have no doubt that the child 
is being pressurised and terrorised into tell- 
ing lies by the father. The father’s conduct 
leaves much to be desired.” 


The Division Bench further observed :— 


“The respondent and his brothers and sis- 

ters and mother do not have any interest in 
the welfare of the children. This is borne 
out by the fact that they admittedly talk 
constantly in the presence of the children 
regarding the present case so much so that 
the children have picked up semi-legal words 
and phraseology as noticed by the Court in 
various orders.” 
Against this judgment and order of the Divi- 
sion Bench the respondent (father) filed in 
this Court an appeal under S. 19 (1) (b) of 
the Contempt of Courts Act and in the said 
appeal made an application for interim stay. 
On 15-8-1981 on the said application for 
interim order, this Court passed an order 
staying the operation of the order of the 
Division Bench in so far as the same related 
to the imposition of punishment of impri- 
sonment and fine on the father but directed 
that the rest of the order of the High Court 
would stand. This Court further observed 
that the matter was of an urgent nature and 
the appeal which was pending before the 
High Court should be disposed of as expe- 
ditiously as possible. It appears that in 
pursuance of the order passed by the Divi- 
sion Bench of the Bombay High Court which 
was not in any way affected by the order 
passed by this Court on 5-8-1981, the appel- 
lant had got the minor daughter Gospi admit- 
ted into Kimmins Boarding School at Panch- 
gani. 

10. The appeal preferred by the appellant 
to the Division Bench of the Bombay High 
Court against the judgment and order pass- 
ed by Mehta, J. on 19-2-1981 allowing the 
custody of the minor daughter to the father 
came up for hearing before a Division 
Bench of the High Court consisting of 
Jehagirdar and Ashok Modi, JJ. in Oct. 
1981. It appears that in the course of the 
hearing of the appeal, the learned Judges 
had expressed their desire to meet the minor 
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Gospi and directed that the minor Gospi 
should be brought to Bomtay to enable 
them to see her. Accordingly, Gospi was 
brought to Bombay and was interviewed b7 
the learned Judges at the residence af 
Modi, J. on 9th Oct., 1981. We may not 
that the learned Judges have recorded their 
impression of the interview with Gospi in a 
confidential note and had kept the same in 
a sealed cover for the benefi: of this Court 
in the event of any such occasion arising. 
On the 16th of Oct, 1981 the Division 
Bench dismissed the said appeal of the ap- 
pellant with the following order :— l 

“For reasons to be recorded in the judg- 
ment to be delivered later, ve dismiss. this 
appeal challenging the orcer dated 19th 
Feb., 1981 passed by Mehta, 1. This in effect 
means that the said order awarding the cus- 
tody of the minor daughter Gospi to the 
respondent-father is confirmed. However, -n 
view of the fact that the minor daughter is 
at this moment studying in a residential 
school at Panchagani, we direct that she wH 
not be brought to Bombay till at least 3rd 
Nov., 1981. The respondent-father is hereby 
allowed to spend what is called the ezit 
week-end beginning from 23rd Oct., 1931 
with daughter at Panchageni. After tre 
child is brought to Bombay, the directions 
contained in the order of Mehta, J. regard- 
ing the minor daughter spemding her week- 
ends and vacations with tke mother vail 
come into force. However, it must be maje 
clear that if the school in which the minor 
daughter is admitted is wordng on Satur- 
days, the mother will take the child with Ler 
after the school hours are cver.” 


The Division Bench delivered its 
on 3rd Nov., 1981. 


11.. Against this judgment and order of 
the Division Bench the mother has preferred 
this appeal in this Court w th special leave 
granted by this Court. In tae present appeal 
this Court passed an interim order on the 
12th Nov., 1981 to the folowing effect :— 

“Without expressing any >pinion on the 
merits of the question regasding the custody 
of the child Gospi, who is the daughter of 
the appellant and respondert, we direct as a 
matter of interim arrangement that she shall 
be allowed to continue her education in the 
Panchgani School where she is studying at 
present until the end of th: academic year 
1981-82. The parents will be at liberty to 
meet the daughter alternatively, in acco-d- 
ance with the rules and regulations of he 
school. While the girl is in school at Panch- 
gani She will be at liberty “o write letters to 
both the parents. 


judgment 
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We are informed that the school will have 
vacation from Nov. 18, 1981 till about Jan. 
18, 1982 and that the girl wants to come to 
Bombay during the vacation, we direct that 
during the forthcoming vacation, she will 
live with the father for the first half of the 
vacation and with the mother during the se- 
cond half of the vacation. The father will 
bring the child from Panchgani to Bombay 
on the commencement of the vacation and 
the mother will take the child back to the 
school when the school reopens after the 
vacation. At the end of the first half of the 
vacation, the. father will deliver the child to 
the custody of the mother. 


The appeal shall come up for hearing in 
the second week of March, 1982. Liberty 
to the parties to apply to this Court in re- 
gard to the custody of the child during the 
pendency of the appeal, if the appeal for 
any reason is not disposed of before April 
15, 1982. The appeal (CA 1796/1981) the 
contempt matter will be tagged with this 
appeal. 


We direct that the school authorities will 
submit to this Court a report in the first 
week of March, 1982 on the progress and 
performance of the child, and on the ques- 
tion whether she was happy to be away at 
Panchgani.” 


12. The appeal came up for hearing be- 
fore us and on the conclusion of the -hearing 
we reserved judgment for our consideration 
of the matter. However, taking into consid- 
eration the fact that the next term in the 
Panchgani School will be commencing short- 
ly and there will also be a short recess of the 
school we passed the following further in- 
terim order on 27-4-1982 pending considera- 
tion of the matter and delivery of. the judg- 
ment by us :— 


“We direct that until further orders of this 
Court the child Gospi, the daughter of the 
appellant and the respondent, shall be allow- 
ed to continue her education in the Kimmins 
High School at Panchgani. The parents will 
be at liberty to meet the daughter alter- 
natively, in accordance with the rules and 
regulations of the school, the first opportu- 
nity of so meeting the daughter being afford- 
ed to the father. While the girl is in the 
school at Panchgani, she will be at liberty 
to write letters to both parents. 


We are informed that the school is in 
vacation from April 21, 1982 to May 12, 
1982 and that on the commencement of the 
vacation the child Gospi was brought home 
and is continuing there. We direct that she 
will live with the father for the first half of 
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the vacation, and thereafter will live with 
the mother during the second half of the 
vacation. The child will be handed over by 
the father to the mother in the presence of 
tbe Vacation Judge of the Bombay High 
Court on May 17, 1982 at an hour conve- 
nient to the Hon’ble Judge and we request 
the High Court to inform this Court of the 
fact of such handing over. We direct fur- 
ther that on the expiry of the vacations the 
mother will take the child back to the school 
at Panchgani and entrust her to the custody 
of the Principal of the school. 


The Court trusts that each parent will pro- 
mote a sense of respect and affection in the 
childs mind for the other parent and will 
take active interest in persuading the child 
to settle down in the school at Panchgani, 
and so promote an atmosphere conducive to 
the proper development of her personality, 
her mental and physical health and the en- 
joyment of emotional security and well- 
being.” | 
Turning to the merits of the appeal, we must 
observe at the outset that this case which is 
concerned with the welfare of a bright, sen- 
sitive and innocent girl of about 1t1 years 
.of age now, has in the peculiar facts and 
circumstances of the case caused us a great 
deal of anxiety and pain and we have given 
very careful consideration to the matter. 


13. Elaborate arguments have been ad- 
vanced from the bar on behalf of the re- 
spective parties. 


14. Mr. Desai, learned counsel for the 
appellant, has made the following submis- 
sions :— 

l. In deciding the question of custody of 
the minor, the Court should be guided only 
by the consideration of the welfare of the 
minor. Mr. Desai in this connection has 
referred to S. 49 of the Parsi Marriage and 
Divorce Act, 1937, Ss. 41 and 42 of the 
Indian Divorce Act, 1969, Sec. 26 of the 
Hindu Marriage Act, 1955 and Section 38 of 
the Special Marriage Act, 1954 containing 
similar provisions and he has strongly relied 
on the decision of this Court in Rosy Jacob 
v. Jacob A. Chakrammakkal, (1973) 3 SCR 
918 : (AIR 1973 SC 2090). 


2. In the facts and circumstances of this 
case, the father cannot be considered to be 
a fit person to have the custody of the child 
and the custody of the child should be en- 
trusted to the mother. In support of this 
submission that the father is not the fit per- 
son to be given the custody of the minor 
child, Mr. Desai has referred to the various 
proceedings between the parties, the orders 
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passed thereon and the observations made 
by learned Judges of the Bombay Higb 
Court from time to time. Mr. Desai’ has 


argued that the father in his self interest to 
have the minor child on his side and under 
his control, has been trying to poison the 
mind of the daughter against the mother for 
whom the daughter has a very great affec- 
tion with the object of alienating the daughter 
from the mother without any regard to the 
daughter’s sentiments and without appreciat- 
ing the very great damage that he is’ doing 
to the daughter and this act of the father 
has caused a tremendous amount of psycho- 
logical strain, resulting in a near nervous 
breakdown of the daughter. Mr. Desai has 
argued that the minor being a daughter and 
now of the age of 11 years needs the com- 
pany and guidance of her mother. It is the 
argument of Mr. Desai that the mother has 
no particular self-interest in obtaining the 


custody of the child and her only concern is 


the welfare of her daughter, and she has 
spent and is prepared to spend whatever 
amount is necessary for the welfare of the 
daughter and she is also in a position to do 
so. Mr. Desai has commented that the main 
ground on which the learned single Judge 
of the High Court and also the learned 
Judges of the Division Bench had not given 
the custody of the minor to the mother is 
that the mother is a working girl and she 
does not have time to devote to the. daughter 
and it is his comment that this is really no 
ground. He further comments that the 
father in most cases has to work for a living 
and in the present case the father earns ‘his 
living by plying a taxi at the present. He 
argues that in modern times, particularly in 
view of the present economic condition, in 
very many cases, both the husband and the 
wife have to work for a proper living and 
the mere fact that the father or the mother 
has got to attend to work, cannot disqualify 
the father or the mother. Mr. Desai has 
submitted that apart from the fact that the 
mother is a working girl, there is nothing 
against the mother which would  disentitle 
her to the custcdy of her daughter and in 
this connection Mr. Desai has referred to 
the judgments of the learned single Judge 
and also the Division Bench of the Bombay 
High Court. Mr. Desai has further pointed 
out that the learned single Judge gave the 
custody of the daughter to the father though 
the daughter had clearly expressed her. desire 
to live with her mother. ` 


- 3. The best interest of the minor in’ ‘the 
peculiar facts and circumstances of this‘case > 
will be served only if the minor is rémoved 
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from the unhealthy atmosphere of home life 
and is placed in a Boarding House where 
she will have healthy normal growth in the 
company of other children of her age under 
the care and supervision of competent 
teachers, unimpeded by the conspiratorial 
attitude of the father to destroy her feelings 
for the mother. In support of this submis- 
sion, Mr. Desai has referred to the vacious 
orders passed in which tke learned Judges 
of the Bombay High Court have reccrded 
their impressions after interviewing the girl; 
and Mr. Desai has placec particular relance 
on the report of the Socal Welfare Expert, 
appointed by the Bombay High Court. 


15. Mr. Desai has furzher submitted that 
the minor who has been admitted to Pench- 
gani Boarding School and has been there for 
some time, is gradually fiiting in well and 
she has started feeling heppy in the institu- 
tion. In this connection Mr. Desai has re- 
ferred to a number of letters addressed by 
the minor to her mother and also to the 
report of thé Principal oi the institution. 


16. Mr. Bhandare, learned counsel for 
the respondent (the father of the minor} has 
raised the following contentions :— 


1. In deciding the question of custocy of 
a minor, the Court will ro doubt be guided 
by the consideration of tae minor’s weifare, 
but in considering the question of the wel- 
fare of the minor, the Court should see the 
minor to ascertain the wishes of the minor 
before deciding the question of the welfare 
of the minor and the custody of the minor. 
It has been his argument that it is indeed 
the duty and obligation cf the Court to see 
the minor to ascertain the wishes of the 
minor before coming to ny decision om the 
question of custody of the minor. ïn sup- 
port of this argument, Mr. Bhandare has re- 
ferred to S. 49 of the Parsi Marriage and 
Divorce Act, 1937, Ss. 7 z:o 17 of the Guar- 
dians and Wards Act, 1890 and also S. 26 
of the Hindu Marriage Act, 1955. Mr. 
Bhandare has strongly warged upon as to 
send for the minor and to talk to her either 
in Court or in chambers in the presence of 
the parents or alone in their absence at the 
discretion of the Court before deciding the 
question of custody of the minor. 


2. The minor is a brigkt and sensitive girl 
and is deeply attached to the members of 
the family and to her brother in particular. 
Home influence has considerable impor-ance 
to the minor in properly shaping her life 
and future. Removal of the minor from 
home and placing her in any Boarding 
School, however good and eminent the insti- 
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tution may be, will not enure to the benefit 
of the minor; as she will not fit in and the 
minor will not feel happy in the boarding 
school. The absence of the company of the 
father, the brother and the other near rela- 
tions will deeply affect the mind of the minor 
and cause a psychological depression in her 
mind and this will impede her normal healthy 
growth. Mr. Bhandare has in this connec- 
tion referred to a letter sent by the minor 
to her aunt (father’s sister). 


3. The order of custody of the minor 
daughter in favour of the father passed by 
the learned single Judge of the Bombay High 
Court and affirmed by the Division Bench 
of the Bombay High Court should not be 
interfered with by this Court in this appeal. 
The mother has hardly any time to look 
after the welfare of the daughter as she has 
to remain constantly busy with her work. 
Mr. Bhandare has also criticised the conduct 
of the mother and he has commented that 
the mother had walked out of the house 
without caring for the children and had no 
time to think of them for a number of 
months and during this period both the son 
and the daughter had lived happily with the 
father and the other relations. According to 
Mr. Bhandare, the only object of the mother 
who is not in a position to look after the 
interests or the welfare of the daughter her- 
self is to deprive the father of the company 
of his daughter by putting her in a Boarding 
House. 


17. The principles of law in relation to 
the custody of a minor appear to be well 
established. It is well settled that any matter 
concerning a minor, has to be considered 
and decided only from the point of view of 
the welfare and interest of the minor. In 
dealing with a matter concerning a minor, 
the Court has a special responsibility and it 
is the duty of the Court to consider the wel- 
fare of the minor and to protect the minor’s 
interest. In considering the question of cus- 
tody of a minor, the Court has to be guided | 
by the only consideration of the welfare of’ 
the minor. | 


18. In Halsbury’s Laws of England, 3rd 
Edn., Vol. 21, the Law is succinctly stated 
in para 428 at pp. 193-194 in the following | 
terms :— 


“428. Infant’s welfare paramount. 
proceedings before any Court, concerning 
the custody or upbringing of an infant or 
the administration of any property belonging 
to or held on trust for an infant or the ap- 
plication of the income thereof, the Court 
must regard the welfare of the infant as the 
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first and paramount consideration, and must 
not take into consideration, whether from 
any other point of view, the claim of the 
father, or any right at common law possess- 
ed by the father in respect of such custody, 
upbringing administration or application is 
superior to that of the mother, or the claim 
of the mother is superior to that of the 
father. This provision applies whether both 
parents are living or either or both is or are 
dead. 


Even where the infant is a foreign national, 
the Court, while giving weight to the views 
of the foreign Court, is bound to treat the 
welfare of the infant as being of the first and 
paramount consideration, whatever orders 
may have been made by the Courts of any 
other country.” 


19. In the case of Rosy Jacob v. Jacob 
A. Chakrammakkal (1973-3 SCR 918: AIR 
1973 SC 2090) (supra), this Court has observ- 
ed at pp. 934-935 (at p. 2100): 

“Where, however, family dissolution due 
to some unavoidable circumstances becomes 
necessary the Court has to come to a judicial 
decision on the question of the welfare of 
the children on a full consideration of all 
the relevant circumstances. Merely because 
the father loves his children and is not 
shown to be otherwise undesirable cannot 
necessarily lead to the conclusion that the 
welfare of the children would be better pro- 
moted by granting their custody to him as 
against the wife who may also be equally 
affectionate towards her children and other- 
Wise equally free from blemish, and who in 
addition because of her profession and 
financial resources, may be in a position to 
guarantee better health, education and main- 
tenance for them. The children are not 
mere chattels; nor are they mere playthings 
for their parents. Absolute right of parents 
over the destinies and the lives of their 
children has, in the modern changed social 
conditions, yielded to the considerations of 
their welfare as human beings so that they 
may grow up in a normal balanced manner 
to be useful members of the society and the 
guardian Court in case of a dispute between 
the mother and the father, is expected to 
. strike a just and proper balance between the 
requirements of welfare of the minor children 
and the rights of their respective parents, 
over them. The approach of the learned 
single Judge, in our view, was correct and 
we agree with him. The Letters Patent 
Bench on appeal seems to us to have erred 
in reversing him on grounds, which we are 
unable to appreciate. i 
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At the bar reference was made to a num- 
ber of decided cases on the question of the 
right of father to be appointed or declared 
as guardian and to be granted custody of 
his minor children under S. 25 read with 
Section 19 of the Guardians and Wards Act. 
Those decisions were mostly decided on 
their own peculiar facts. We have, there- 
fore, not considered it necessary to deal with 
them. To the extent, however, they go 
against the view we have taken of S. 25 of 
the Guardians and Wards Act, they must 
be held to be wrongly decided. 


The respondent’s contention that the- Court 
under the Divorce Act had granted custody 
of the two younger children to the wife on 
the ground of their being of tender age, no 
longer holds good and that, therefore, their 
custody must be handed over to him appears 
to us to be misconceived. The age of the 
daughter at present is such that she must 
need the constant company of a grown-up 
female in the house genuinely interested in 
her welfare. Her mother is in -the circum- 


stances the best company for her. The 
daughter would need her mother’s advice 
and guidance on several matters of im- 


portance.” 


20. These observations were- no doubt 
made by this Court, while dealing with a 
case of rival claims between the father and 
the mother over the custody of the minor 
children mainly under the Guardians and 
Wards Act, 1890. The aforesaid observa- 
tions in our opinion, are applicable to the 
instant case. 


21. We shall now proceed to examine the 
contention of Mr. Bhandare that in deciding 
the question of custody of any minor, it be- 
comes the duty and obligation of the Court 
to interview the minor for ascertaining the 
minor’s wishes and to implement the same. 
Section 49 of the Parsi Marriage and Divorce 
Act, 1936 provides — “In any suit under 
this Act, the Court may from time to time 
pass such interim orders and make such | 
provisions in the final decree as it may deem 
just and proper with respect to the custody, 
maintenance and education of the children 
under the age of 16 years, the marriage of 
whose parents is the subject of such suit, 
and may, after the final decree upon appli- 
cation by petition for this purpose, make, 
revoke, suspend or vary from time to time 
all such orders and provisions with respect 
to the custody, maintenance and education 
of such children as might have been made 
by such final decree or by interim orders in 
case the suit for obtaining such decree were 
still pending”. This section confers power 
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upon the Court to pass such orders as the 
Court deems just and proper with respect 


to the custody, maintenance and education 
of the children under the age of 16 years in 
a case falling under the Parsi Marriage and 
Divorce Act, 1936. This scction does not 
speak anything about a Jidge interviewing 
a minor before passing any order in the mat- 
ter of custody, maintenanc2 and education 
of the minor and this sect:on or any other 
section in this Act, does rot cast upon tne 
Court any duty or obligation to see the minor 
and to ascertain the wishes of the minor. 


22. The material portion of S. 7 of the 
Guardians and Wards Acc, 1890 to which 
reference has been made by Mr. Bhandare 
reads as follows :— 


“7 (1). Where the Court is satisfied that it 
is for the welfare of a mitor that an order 
should be made — 

(a) appointing a guardian of his person or 
property, or both, or 

(by declaring a person to be such a guar- 
dian; 
the Court may make an crder accordingly.” 
This section empowers the Court to appoint 
a guardian of the person or property of the 
minor where the Court is satisfied that is for 
the welfare of the minor to do so. 


23. Section 17 of the Guardians and 
Wards Act, 1890 may in this connection 
also be noted — 

“17. (1} In appointing or declaring the 
guardian of a minor, the Court shall, subject 
to the provisions of this section, be guided 
by what, consistently, with the law to which 
the minor is subject, app2ars in the circum- 
stances to be for the welZare of the minor. 


(2) In considering what will be for the 
welfare of the minor, the Court shall have 
regard to the age, sex ard religion of the 
minor, the character and capacity of the 
proposed guardian and his nearness of kin 
to the minor, the wishes, if any, of a deceas- 
ed parent, and any existing or previous re- 
lations of the proposed guardian with the 
minor or his property. 

(3) If the minor is old enough to form an 
intelligent preference, the Court may consider 
that preference. 

XX XX KX KX 

(5) The Court shall not appoint or declare 
any person to be a guardian against his wiil.” 
This section provides for matters to be con- 
sidered by the Court in eppointing the guar- 
dian. Sub-section (1) provides that subject 
to the provisions of this section, the Court 
should consider the law io which the minor 
is subject and be guided by what appears in 
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the circumstances to be for the welfare of 
the minor. Sub-section (2) stipulates that 
in considering what will be for the welfare 
of the minor, the Court shall have regard 
for the age, sex and religion of the minor, 
the character and capacity of the proposed 
guardian and his nearness of kin to the 
minor, the wishes, if any, of a deceased 
parent, and any existing or previous rela- 
tions of the proposed guardian with the 
minor or his property. Sub-section (3) em- 
powers the. Court in the event the minor is 
old enough to form an intelligent preference, 
to consider the preference. Sub-section (5) 
prevents the Court from appointing or de- 
claring any guardian against the will of the 
person. Sub-section (3) of this section un- 
doubtedly enables the Court to consider the 
preference of any minor if the minor is old 
enough to form an intelligent preference. 


24. In the present case we are not con- 
cerned with the question of appointment of 
a guardian either of the property or of the 
person of the minor, under the Guardians 
and Wards Act, 1890. 

We may, however, point out that there 
cannot be any manner of doubt as to the 
Court’s power of interviewing any minor for 
ascertaining the wishes of the minor, if the 
Court considers it so necessary for its own 
Satisfaction in dealing with the question re- 
lating to the custody of the minor. 

25. In the facts and circumstances of this 
case we are, however, not inclined to inter- 
view the minor daughter, as we are satisfied 
in the present case that the minor is not fit 
to form an intelligent preference which may 
be taken into consideration in deciding her 
welfare. We have earlier set out in extenso 
the various orders passed by the various 
learned Judges of the Bombay High Court 
after interviewing the minor and the learned 
Judges have recorded their impressions in 
their judgments and orders. The impres- 
sions as recorded by the learned Judges of 
the Bombay High Court, go to indicate that 
the minor has expressed different kinds of 
wishes at different times under different con- 
ditions. Jt also appears from the report of 
the Social Welfare Expert that these inter- 
views cast a gloom on the sensitive mind of 
the tender girl and caused a lot of strain 
and depression on her. Torn between her 
love for both her parents and the acrimoni- 
ous dispute between them resulting in the 
minor being dragged from Court to Court, 
we can well appreciate that the sensitive 
mind of the minor girl is bound to be sadly 
affected. Though the girl is quite bright and 
intelligent as recorded by the learned Judges 
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of the Bombay High Court in their orders 
after their interviews with the girl who is of 
a tender age and is placed in a very delicate 
and embarrassing situation because of the 
unfortunate relationship and litigation be- 
tween her parents for both of whom she has 
great deal of affection, she is not in a posi- 
tion to express any intelligent preference 
which will be conducive to her interest and 
welfare. Mature thinking is indeed neces- 
sary in such a situation to decide as to what 
will enure to her benefit and welfare. Any 
child who is placed in such an unfortunate 
position, can hardly have the capacity to ex- 
press an intelligent preference which may 
require the Court’s consideration to decide 
what should be the course to be adopted for 
the child’s welfare. The letters addressed 
by the daughter to her mother from Panch- 
gani and also a letter addressed by her to 


her aunt (father’s sister) also go to show 
that the minor cannot understand her own 
mind properly and cannot form any firm 


desire. We feel that sending for the minor 
and interviewing her in the present case will 
not only, not serve any useful purpose but 
will have the effect of creating further depres- 
sion and demoralisation in her mind. 

26. We are, therefore, unable to accept 
the contention of Mr. Bhandare that there is 
any duty or obligation on the part of the 
Court to interview the minor for ascertain- 
ing the wishes of the minor before deciding 
the question of her custody and that we 
should send for the minor in the present 
case and interview her to ascertain her wishes 
before we proceed to decide the question of 
her custody. 


27. Wome influence plays a very impor- 
tant role in shaping the life of every child. 
Influence of a happy home where the children 
are brought up under the affectionate ` care 
and guidance of their parents and other re- 
lations, all concerned with the welfare of 
the children, no doubt, enables the children 
to lead a normal healthy life and materially 
contribute to their welfare. In a happy 
home the children are free from any kind of 
unhappy tension and psychological strain 
and they grow up in a healthy environment 
where their interests and welfare are pro- 
perly looked after by their parents. In such 
a case, the Court is naturally not called 
upon to interfere and to consider the wel- 
fare of the children and the welfare of the 
children is well taken care of by their parents 
whose primary concern is to see to their in- 
terest and welfare. It may, however, be 
mentioned that even in cases of happy homes 
where the children have a very. congenial 
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atmosphere for their healthy growth and are 
very well looked after by their parents, the 
parents, in many cases do send their children 
to Bcarding Schools. The parents do so, as 
the parents feel that the interest and welfare 
of children will be better served, if they are 
Sent <o a good Boarding School where the 
children, on their own and in the company 
of their fellow students, will have a greater 
and better opportunity of developing their 
personality and shaping themselves properly 
under the supervision of competent teachers 
to enable them to fashion their lives pro- 
perly and face bravely and squarely the hard 
realities of the world. A good Boarding 
School has very many advantages and is in 
a position to enforce proper discipline which 
is obviously necessary for healthy growth 
of every child. It is well known that mainly 
because of such desire on the part of very 
many of the parents to send their children 
to a good Boarding School, seats are hardly 
available in a good Boarding Institution 
these Jays and seats have to be booked well 
in advance. Loving parents who send their 
children to Boarding Schools for education, 
have generally to do so against the wishes of 
the children. Children will naturally not be 
inclined to stay away from their affectionate 
parentz and to leave their happy homes 
where they enjoy not only the affection and 
care oÏ? their parents but also all the homely 


comforts and they do not like to be sub- 
jected to the rigours of strict discipline en- 
forced in a Boarding Institution. Children 


sent tc a Boarding Institution from happy 
homes, also find it difficult to adjust them- 
selves to the environment of a Boarding 


_school and may not feel very happy. Fond 


parents bearing only in mind the interest 
and welfare of their children still send their 
loving children te Boarding Schools against 
the wishes of the children, sacrificing them- 
selves the company of their children at home, 
and persuade their children to adjust them- 
selves in the Boarding School and they go 
on encouraging their children to enable them 
to sett down in that institution. Parents 
do so at considerable sacrifice to them- 
selves, only in the hope and expectation that 
the interest and welfare of the children will 
be best served. Ic is common experience 
that children who are sent from happy homes 
to Boazding Institutions and who do not feel 
zasy and comfortable in the Boarding Insti- 
tution when they join to such institution, 
soon adjust themselves to the new environ- 


ment and come tc like the Boarding Institu- 
tion where in the company of fellow students 
‘they lead a healthy and happy life under 
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the guidance and care of competent teachers 
to the joy of their parents. 


28. It is also no doubt true that children 
who stay at home with their parents and co 
not go to Boarding Schools may also be 
very well disciplined in life and may have a 
very healthy, happy and normal grow h 
while staying at home. Indeed, the majo- 
rity of children in our country are brougat 
up in their homes, as very many of the 
parents are not in a position to bear the et- 
penses of a Boarding School for their 
children. The children grow well and happi- 
ly in homes under the affectionate care ard 
guidance of their parents, so long as they 
continue to enjoy the blessings of a happy 
home. A broken home, however, has a dif- 
ferent tale to tell for the children. When 
parents fall out and start fighting, the peace 
and happiness of home life are gone and tie 
children become the worst sufferers. It is in- 
deed sad and unfortunate that parents do 
not realise the incalculable harm they may 
do to their children by fighting amongst 
themselves. The husband and the wife are 
the persons primarily responsible for brirg- 
ing the children into this world.and the m- 
nocent children become the worst victims of 
any dispute between their father and fae 
mother. Human beings with frailties com- 
mon to human nature, may not be in a posi- 
tion to rise above passion, prejudice ` aid 
weakness. 
and the working of human mind is often mn- 
scrutable. For very many reasons it may 
unfortunately be not possible for the hus- 
band and wife to live together and they may 
be forced to part company. Any husbaad 
and wife who have irreconcilable differenc2s, 
forcing them to part company, should, how- 
ever, have sense enough to understand aad 
appreciate that they have their duties to 
their children. In the interest of the children 
whom they have brought into existence aad 
who are innocent, every husband and w fe 
should try to compose their  differenc2s. 
Even when any husband and wife are not in 
a position to reconcile their differences and 
are. compelled to part, they should part in a 
way as will cause least possible mischief to 
the children. 

29. Hard facts of life, however, go to show 
that when near relations fall out, the passions 
and sentiments are so worked up in them 
that they lose the right perspective and zre 
not in a position to consider and judge what 
will ultimately be for their good. In the m- 
stant case, the disputes between the parties 
who had been married for years and are 
responsible for the birth of two children, have 
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now become so bitter that a number of pro- 
ceedings including contempt proceedings by 
ejther of them have been initiated and the un- 
fortunate children have been paraded from 
Court to Court. The learned Judges of the 
High Court have done their best to compose 
the differences and have from time tc time 
passed appropriate orders which, if imple- 
mented in the true spirit would have enured 
to the benefit of all concerned. It, however, 
appears that mainly because of the attitude 
of the father, the various orders directing the 
children to stay with their father for five 
working days in the week and with the 
mother during the week-ends and also ap- 
portioning the period of their stay with the 
parents during the vacations passed by the 
learned Judges of the Bombay High Court 
from time to time in the best interests of all 
parties concerned including the children, 
have- failed to achieve any useful purpose 
and have only resulted in further litigation. 
The facts and circumstances of the case 
establish that the father out of spite against 
the mother is not willing to allow the children 
to stay with their mother. Obsessed with 
the idea of having exclusive control of the 
children, he has been trying to poison the 
minds of the children against the mother 
with the only object of completely alicnating 
them from their mother, and his spiteful ob- 
session, the father fails to appreciate the 
very great harm done to the children. It ap- 
pears that the father has succeeded in his 
attempt in alienating the son who, as the re- 
cords show, was once deeply attached to the 
mother and had great affection for her; and, 
the son has now become hostile to the 
mother. 


30. The Respondent husband in view of 
his bitter feelings against the appellant, may 
feel elated and satisfied in having succeeded 
in making the son hostile to the mother. He, 
however, does not appreciate the very great 
stress and strain the son must have under- 
gone in the process of losing his love for the 
mother and he also does not understand 
how unfortunate it is for any son to be de- 
prived of the affection of his mother and to 
lose his own love for the mother. The mother 
still appears to have a very great affection for 
the son. The situation is unfortunate but in 
this appeal, we are not concerned with the 
son who is now well over 16 years of age. 
We only hope that all concerned will try to 
restore good relationship amongst them- 
selves, as we feel that though the husband 
and wife have now parted for good, restora- 
tion of friendly relationship amongst all of 
them will enable them to live in peace and 
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happiness aud allowing the bitterness to con- 
tinue will only add to their miseries and 
troubles. 


31. The effect on the little girl of the 
embittered relationship between her parents 
and the attempt of the father to poison the 
mind of the daughter against her mother 
and to alienate her from the mother has been 
simply disastrous. The intelligent and sensi- 
ble girl, distressed at the acrimony between 
her parents, who wanted to spend her time 
with each of her parents as she is deeply 
attached to both, as recorded by Lentin, J. 
in his order dated 28-6-1979, was on the 
verge of near nervous break-down as noted 
by the Division Bench in its judgment dated 
3ist July, 1981. The various orders passed 
in between which we have set out at length 
also, indicate what great mental strain and 
agony the little girl had suffered because of 
the acrimonious dispute between her parents. 
During this period of two years, the girl had 
been under home influence, as she had been 
staying wilh her quarelling parents in terms 
of the various orders of the High Court. 
The little girl also had been compelled to 
make her appearances in Court from time 
to time. The facts and circumstances clear- 
ly establish that the effect of home influence 
on the minor in the present case has been 
to reduce a bright, happy and sensible child 
to a state of complete misery, and, the ex- 
treme psychological strain on the sensible 
mind of the little girl has caused almost a 
near nervous break-down. When the atmos- 
phere in a house, vitiated and rendered sur- 
charged with tension as a result of bitter 
squabbles between husband and wife, causes 
misery and unhappiness to a child, who has 
to live in constant psychological strain in 
such a broken home in view of the bitter re- 
lationship between her parents for each of 
whom she has great affection, the healthy 
and normal growth of the child is bound to 
be seriously affected. In the interest and for 
the welfare of the child in such a case, the 
child is necessarily to be removed from such 
unhealthy environment of a broken home 
surcharged with tension. In such a case, the 
proper and best way of serving the interest 
and welfare of the child will be to remove 
the child from such atmosphere of acrimony 
and tension and to put the child in a place 
where the embittered relationship between 
her parents does not easily and constantly 
affect her tender mind. 


32. In the facts and circumstances of the 
present case the best way to serve the wel- 
|fare and interest of the child will be to re- 
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move the child from the unhealthy atmos- 
phere at home which has caused a very 
great strain on her nerves and has certainly 
affected her healthy growth, to a plac 
where she can live a normal healthy lif 
and will have a good opportunity of pro- 
per education and healthy growth. We 
note with satisfaction that the view that we 
have taken is fully supported by the repor 
of the Social Welfare Expert. The report o 
the Social Welfare Expert, though not bind- 
ing on the Court is entitled to weighty con- 
sideration. In the instant case, the Expert 
has made a very careful study of the entire 
matter and has given a well reasoned report. 









33. Pursuant to the order passed by the 
Division Bench of the Bombay High Court 
the mother got the child admitted into Kim- 
Mins Boarding School at Panchgani. By an 
interim order passed by this Court in the 
slay application in this appeal, the child was 
directed to continue her stay in the said 
Boarding institution. By the inferim order 
passed by us on the conclusion of the hear- 
ing we directed that the child should con- 
tinue her study in the Boarding School. 


34. On a consideration of all the facts 
and circumstances of this case and bearing 
in mind the paramount consideration of the 
welfare of the child, we are of the opinion 
that the child’s interest and welfare will be 
best served by removing her from the in- 
fluence of home life and by directing that 
she should continue to remain in the Board- 
ing School. It is not in dispute that Kimmins 
Boarding School at Panchgani to which the 
child has been admitted is a good institu- 
tion. 


35. The question of custody of the child 
must necessarily be considered from the only 
view point of the welfare of the child. In 
view of our finding that in the instant case 
the best interest of the child shall be served 
by keeping her in a Boarding School away 
from the unhealthy atmosphere of strain and 
tension which she had been undergoing at 
home, the question of custody has to bej 
judged in this background. In that view of 
the matter it does not really become neces- 
sary for us to go into the question of the 
merits of the respective competence of either 
of the parents. The person to whom the 
custody of the child has to be entrusted will 
necessarily be answerable to the school for 
payment of all charges and expenses of the 
child and also in relation to any matter con- 
cerning the child in her school life. It is, 
clear that the father is not inclined to allow! 
the child to remain in a Boarding institution.! 
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If the custody be-left to him, the father ir 
view of the disinclination to allow the chilc 
to remain in the Boarding institution, may 
be in a position to create difficulties for the 
child for her remaining in the institution br 
non-payment of fees or otherwise. As we 
have earlier noticed, the father is obsessed 
with the idea of obtaining exclusive control 
of the daughter and keeping the daughtec 
with him in his house. It is not in disputs 
and it cannot be disputed that the mother 


has a great deal of affection for her daughter ` 


and the daughter is also very fond of tha 
mother. The mother has the welfare of the 
daughter in her heart and to serve the best 
interest of the daughter the mother is pre- 
pared to make any necessary sacrifice. For 
the welfare of the daughter the mother =t 
considerable expense had put her in Kim- 
mins Boarding School, Panchgani which ‘s 
recognised to be a good institution. She hes 
been paying for all the expenses of tle 
daughter at the school. She has a steacy 
income out of which she is in a position to 
meet all the expenses of her daughter at tke 
school. The mother also does not suffer 
from any obsession regarding possession ‘of 
the girl and she wants her daughter to leed 
a healthy normal life essential for her prop2r 
growth and development. The mother is 
very anxious that the child should continne 
to remain in the Boarding School. The grl 
now aged about ld years, is reaching an aze 
when she will need the guidance of her 
mother. We are, therefore, of the opinion 
that the custody of the girl should be given 
to the mother. The argument of Mr. Decai 
that the Bombay High Court went wrong in 
refusing the custody of the daughter to the 
mother mainly on the ground that the motker 
is a working girl, is not without force. It 
also appears that the High Court failed to 
properly appreciate that home influence in the 
present case had been doing very great 
damage to the healthy growth of the chid 
and had brought about a near nervous brezk- 
down of the girl. The argument of Mr. Bhen- 
dare that the girl needs in any event the 
company of her brother to whom she is 
deeply attached, has not impressed us. The 
girl had been staying with her father at home 


and had been enjoying the company of ker: 


brother. It does not, however, appear that 
the home influence including influence of “he 
brother, has done her any good. The ‘n- 
fluence at home, as we have earlier noticed, 
has more or less made her a nervous wreck, 
The further fact also remains that the brother 
is now grown up and he may not be there 
at the house to give her company. At the 
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time of hearing of the appeal we were given 
to understand that the brother was away at 
Ceylone as a sea cadet and was likely to re- 
turn soon. We may also add that by the 
directions already given by this Court, all 
necessary and proper opportunities have been 
given to the brother to meet the minor. 

36. In the result the appeal succeeds. We 
set aside the judgment and order passed by 
the Bombay High Court allowing the cus- 
tody of the child to the father. We pass the 
following order :— 


37. The appeal is allowed. The custody 
of the child is given to the mother, the ap- 
pellant before us. The mother will have the 
custody of her minor daughter Gospi till 
Gospi reaches the age of 16 years. 

38. We also give the following further 
directions :— 

1. The child Gospi, the daughter of the 
appellant and thé respondent shall be allow- 
ed to continue her education in the Kummins 
High School at Panchgani. 


2. The parenis will be at liberty to meet 
the daughter alternatively in accordance with 
the rules and regulations of the school, the 
first opportunity of so meeting the daughter 
being afforded to the father. 


3. While the girl is in the school at Panch- 
gani she will be at liberty to write letters to 
both her parents and also to her brother and 
other relations and friends. 


4. When the school closes for any vaca- 
tion the girl will live with the father for the 
first half of the vacation and thereafter will 
live with the mother during the second half 
of the vacation. The father will arrange to 
bring the girl from school to his place. 

5. Under no circumstances the father will 
be entitled to keep the girl Gospi with him 
beyond the period of the first half of the 
vacation without obtaining any prior order 
from this Court on notice to the appellant. 
The father will positively and punctually 
hand over the child to the mother on the ex- 
piry of the period of the first half of the 
vacation at the mother’s place of residence. 


6. On the expiry of the vacation the 
mother is directed to take the child back to 
the school at Panchgani and entrust her to 
the custody of the Principal of the School. 

39. These directions will remain in force, 
unless otherwise ordered by this Court, as 
long as the minor Gospi does not reach the 
age of 16 years. 


40. It may be placed on record that after 
the judgment had been prepared and made 
ready, I received a letter purported to have 
been written by the minor Gospi. It is in- 
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deed a curious letter which has been written 
in an inland letter card. It appears from the 
inland letter card that the inland letter card 
contains the photostat copy of a letter dated 
15-5-1982 by her to the Chief Justice of 
India and the inland letter card also bears a 
photostat copy of the Supreme Court address 
of the Chief Justice of India. In the very 
same letter a few lines have been addressed 
to me in the space left after the photostat 


copy of the letter dated 15-5-1982 to the Chief. 


Justice of India has been completed. The 
letter addressed to me in this very inland air 
letter card is dated 13-6-1982. This inland 
letter card which contains the photostat copy 
of the letter dated 15-5-1982 and the letter 
dated 13-6-1982 has been put in an envelope 
sent to me under registered post with ac- 
knowledgement due. An identical letter 
written by the girl in the very same manner 
in another inland air letter card containing 
the photostat copy of her letter dated 15-5- 
1982 to the Chief Justice of India has also 
been sent to my learned brother Pathak, J. 
The letter to my learned brother is also dated 
13-6-1982 and is word for word the same as 
the letter to me. The inland latter card in 
which the exactly similar letter has been ad- 
dressed to my learned brother was also put 
in an envelope and sent to my brother under 
registered post. The registered envelopes of 
both these two leiters addressed to us indi- 
cate that the letters were sent from the ad- 
dress of her father. 


41. We do not propose to set out the con- 
tents of the letter as we feel that the same 
will not serve any useful purpose and may 
only create unnecessary embarrassment and 
avoidable unpleasantness for the parties. It 
bas been our earnest endeavour to try to 
create a situation of amity and goodwill as 
far as possible under the circumstances 
amongst the parties in the larger interest of 
the minor girl and to try to avoid to say or 
do anything which may create any un- 
pleasantness or bitterness amongst them. 
Suffice it to say that the main purport of 
these letters is that Gospi does not want to 
continue her studies in the boarding school 
and she wants that we should interview her 
and allow her to stay with her father. 


42. We have no manner of doubt that 
these letters have been written by Gospi at 
the instance of her father. Even if we ac- 
cept that Gospi wrote a letter to the Chief 
Justice of India on 15-5-1982 it is in- 
conceivable that a girl of Gospi’s age could 
ever think of keeping photostat copies of the 
letter and it would also not be possible for 
a girl of her age to prepare photostat copies. 
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It is obvious that the letter dated 15-5-1982 
addressed to tte Chief Justice of India, if the 
letter had been sent at all, must have been 
written by Gospi under the direction of the 
father who must have prepared photostat 
copies. It is interesting to note that when 
the hearing of the matter had been conclud- 
ed and we reserved judgment after passing 
the interim order on the conclusion of the 
hearing these two letters absolutely identical 
in every word and detail should be addressed 
to us. It was indeed not possible for Gospi 
to know which particular Bench of this 
Court was heating these matters. The re- 
gistered envelopes in which the letters have 
been sent alsd indicate that the letters have 
been sent from the address of the father. 
These letters have been written in inland air 
letter cards containing the photostat copy of 
the letter to the Chief Justice of India with 
the obvious object of showing that Gospi 
had earlier written to the Chief Justice about 
this matter. We have no doubt that these 
letters have been addressed to us after the 
conclusion of the hearing with the object of 
lending support to the submissions made on 
behalf of the father in course of the hearing 
and creating an impression in our mind that 
we should see Gospi before we deliver our 
judgment and we should not place Gospi in 
the boarding institution and should allow 
Gospi to stay with her father. We feel that 
the father has caused these letters. to be ad- 
dressed to us by his daughter, while the 
daughter had been staying with him, parti- 
cularly in view of the interim order passed 
by us on the conclusion of the hearing pend- 
ing judgment so that we may reconsider our 
order while delivering our judgment and dis- 
posing of the matter finally. 

43. We cannot help observing that these 
letters go to show that the view that we have 
taken is clearly right and we can place no 
reliance on any kind of wish of Gospi who 
is not in a position to form any independent 
volition of her? own and she expresses 
different kind of wishes in different situations 
under the influence and domination of 
others. As we have earlier discussed at 
length in the judgment, it is not possible for 
the girl in the situation now prevailing to 
express any preferential wish which may re- 
quire consideration by us fo decide her wel- 
fare. These letters have the effect of 
strengthening ths impression in our minds 
that Gospi’s real welfare will be best served 
by keeping her in the boarding institution 
and cannot be served by allowing her to stay 
with her -father. 

44, Now that the matter is finally over, 
we ask the father once again not to persist 
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in his present attitude, as it will do a lot of 


harm to his daughter whose sensitive mind, 


disturbed as it is, is likely to get destabilised. 


The father who has his lowe and affecticn -_ 


for the daughter should appreciate that kis 
daughter is indeed fortunate in being in a 
position to receive her education from en 
institution of repute and that the education 
of his daughter at the boarding institution 
will conduce to her healthy and happy growzh 
and to her welfare. The father should 
encourage Gospi to settle dawn properly in 
the boarding institution and <o make the best 
of it. If we, however, find that the father 
is still persisting in his present attitude amd 
is seeking to upset, the mind of the girl in 
properly settling down at tbe institution, we 
may, reluctantly have ito zake appropricte 
steps in the interest and for the welfare of 
the minor girl for whom the Court has ncw 
a special responsibility. We do hope that no 
such ‘occasion will arise. 


45. We hope that Gospi will realise that 
she is having her education in a good board- 
ing institution in an environment which is 
otherwise free from unhealtky: atmosphere of 
stress and strain from which she had been 
suffering for the last few years. She shorld 
also appreciate that her upbringing aad 
education in this reputed institution in the 
company of children of her age and uncer 
the guidance of competent-teachers will be 
for her good and she should try to make fhe 
best possible use of her study in the institu- 
tion and devote herself to ber studies. l 


46. We direct that the two letters should 
be kept in the records of tte proceedings of 
this appeal. i 

47. After we had received the letters from 
the girl, a letter dated Sth July, 1982 zd- 
dressed by the Principal of the School to tho 
Assistant Registrar of this Court has been 
placed before us. In this letler the Principal 
has informed the Court that on the exp-ry 
of the holidays the mother brought the girl 
back, to the school and the girl was happy 
in school and in the first monthly report tor 
the months of May and June, the Girl Las 
done very well in her studies and secured 
65% marks with 7th position. We direct that 
this letter of the principal also to be kept in 
the records of the proceedings of this appeal. 


Appeal- allowed. ` 
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P. N. BHAGWATI AND D. A. DESAI, JJ. 


Writ Peta. No. 622° of 1982, D- 29-7-1982. 


Jaya Mala, Petitioner. v. Home Secretary, 
Government of Jammu and Kashmir and 
others, Respondents. 


(A) J. & K. Public Safety Act (6 of 1978), 
Section 8 — Detention under —— Grounds for 
— Every minor infraction of law having a 
penal sanction cannot be upgraded to the . 
hight of an activity prejudicial to the main- 
tenance of public order — Such infraction 
of law, by itself, cannot be a ground for de- 
tention. (Constitution of India, Art. 22 (5)). 


It cannot be said that power under the pre- 
ventive detention law cannot be exercised 
where a criminal conduct which could not be 
easily prevented, checked or thwarted, would 
not provide a ground sufficient for detention 
under the preventive detention laws. But it 
is equally important to bear in mind that 
every minor infraction of law cannot be up- 
graded to the height of an activity prejudicial 
to the maintenance of public order. If every 
infraction of law having a penal sanction by 
itself is a ground for detention danger looms 
large that the normal criminal trials, and 
Criminal Courts set up for administering jus- 
tice will be substituted by detention laws 
often described as lawless law. (Para 7) 


In the instant case, the grounds on which 
the detention of the detenu was ordered were 
that on a certain day when detenu was travel- 
ling by mini-bus, the conductor of the bus 
demanded fare which the detenu refused to 
pay and left the bus after administering 
threats. Subsequently, on the same day de- 
tenu along with 7-8 other persons, three of 
whom were named, stopped the mini-bus 
enroute and attacked the conductor of the 
bus with a dagger with the intention to kill 
him and caused injuries to his person. The 
second ground was that about 7 months after 
this incident the detenu in company of 3-4 


- other associates took lemon water from a 


shop and refused to pay for the same and on 
further demand detenu took out a dagger 
and threatened saying “By demanding money 
you are inviling your death.” In respect of 
all these incidents set out in the grounds 
F. I. R. was lodged. There was no slightest 
suggestion that witnesses were not ` forth- 
coming in-respect of the alleged infraction 
of law. It was not made clear in the return 
why normal procedure of investigation, arrest 
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and trial was not found adequate to thwar? 
the criminal activities of the detenu. 


Held that the non-application of mind of 
the detaining authority became evident from 
the frivolity of grounds on which the deten- 
tion order was founded. The order of de- 
tention was, therefore, invalid. 

(Paras 6, 7} 

(B) Evidence Act (1 of 1872), Section 45 
~- Qpinion of doctor as to age of a person 
— Radiological test — Margin of error in 
ege ascertained by radiological examination 
is two years on either side. (Para 9) 

(© J. & K. Public Safety Act (6 of 1978), 
Section 8 — Detention of a minor — Deten- 
fion of a young school going boy aged 17 
yeurs for infraction of law on two occasions 
—- Held, was wholly unwarranted in the facts 
sad circumstances of the case. (Constitution 
of India, Arf. 22 (5). {Para 9) 


DESAI, J.:— On May 6, 1982, we made 
the following order: 


“This is a petition for writ of habeas 
corpus for release of Riaz Ahmed who has 
been detained under the Public Safety Act, 
1978. The petition has been brought by the 
petitioner for release of Riaz Ahmed from 
fhe detention on various grounds set out in 
the writ petition. We are of the view for 
the reasons which we shall record later that 


the detention of Riaz Ahmed, is invalid and . 


we accordingly allow the writ petition and 
direct that Riaz Ahmed be set at liberty 
forthwith.” 


Here are the reasons. 

2. Dislrict Magistrate, Jammu, respon- 
dent 5 herein, made an order dated Oct. 17, 
1981, directing detention of Riaz Ahmed alias 
Riaz, son of Mir Mohammad, resident of 
Julaka Mohalla, Jammu Tawi, under Sec. 8 
of the Jammu & Kashmir Public Safety Act, 
1978 (“Act for short). Pursuant to this ordez 
the detenu was arrested on Oct. 18, 1981, and 
detained in Sub-Jail, Rasi, but this order was 
modified on October 19, 1981, and the de- 
tenu was detained in Central Jail, Jammu. 
Grounds of detention were communicated on 
Oct. 20, 1981, and were served upon the de- 
tenu on Oct. 21, 1981. Detenu appears not 
to have made any representation even though 
it is alleged that he was advised about his 
right to make a representation. As required 
by Section 8 of the Act, respondent 1 by the 
order dated Oct. 26, 1981, approved the order 
of detention made by respondent 5. The 
case of the detenu was referred to the Ad- 
yisory Board on Nov. 13, 1981, and the Ad- 
visory Board on Dec. 10, 1981, opined that 
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there was sufficient cause for detention of 
the detenu. Thereafter the Government of 
State of Jammu and Kashmir confirmed the 
order of detention under S. 17 of the Act 
on Dec. 12, 1981. 


3. Petitioner Jaya Mala who happens to 
be associated with some legal aid committee 
for heiping needy persons from the State of 
Jammu & Kashmir received a letter dated 
April 15, 1982, from one Ayaz Khan, a stu- 
dent in the B. A. class of Jammu University 
staiing that the detenu is his brother and 
that for the reasons set out in the letter the 
petitioner should move the Court for appro- 
priate relief. Thereupon the petitioner filed 
the present petition. 


4. This Court ordered a notice to be 
issued on April 29, 1982, making it return- 
able on May 5, 1982, and the notice carried 
an infimation that the matter will be finally 
heard on that dav. 

5. A return has been filed by Shri A. 
Sahasranaman, respondent 5, District Magis- 
trate of Jammu, asserting that in view of the 
grounds served upon the detenu it became 
necessary for him to make the impugned 
order of detention. A detailed return has 
been filed by one Mr. K. S. Salathia, Deputy 
Secretary, Home Department, Jammu and 
Kashmir Government, to which he has 
annexed documents R-1 to R-7. 


6. At the outset a brief reference to the 
two grounds by itself without anything more 
would be sufficient fo dispose of the peti- 
tion. In ground No. 1 it is alleged that on 
Jan. 10, 1981, when detenu was travelling by 
mini-bus, the conductor of the bus demand- 
ed fare which the detenu refused to pay and 
left the bus after administering threats. Sub- 
sequently on the same day detenu along with 
7-8 other persons, three of whom are named, 
stopped the mini-bus at Hari Chock, Jammu, 
and attacked the conductor Chander Shekhar 
with a dagger with the intention to kill him 
and caused injuries to his person. The se- 
cond ground recites that on Aug. 1, 1981, 
around 12 noon detenu in company of 3-4 
other associates took lemon water from) — 
Navin Kumar Jain Rehri Walla at Mubarak 
Mandi and refused to pay for the same and 
on further demand defenu took out a dagger 
(Khokhri) and threatened saying “By de- 
manding money you are inviting your death.” 

7. In respect of each incident set out in 
the ground F. I. R. has been lodged. If 
every infraction of law having a penal sanc- 
tion by itself is a pround for detention danger 
looms large that the normal criminal trials, 
and Criminal Courts set up for administering 
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justice will be substituted by detention laws 
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often described as lawless law.- There is not 


the slightest suggestion that witnesses are not 
forthcoming in respect of the alleged infrac- 
tion of law. - Why the normal investigation 
was not pursued is a question difficult to 
answer. If in respect of the incident of J an. 
10, 1981, a charge could have been laid 
under Section 307, L P. C, on the face of 
it, a serious charge, the detenu as accused 
could have been arrested ard if he moved 
for bail the same could have: been legally re- 
sisted. The incident dated Aug. 1, 1981, at 
best discloses a threat and the offence could 
at best be one under Ss. 504 and 506, LP.C. 
It is not made clear in the return: why 
normal procedure of investigation, arrest and 
trial has not been found adequate to thwart 
the criminal activities of the detenu. It is 
not for a moment sugeested that power under 
the preventive detention Jaw cannot be exer- 
cised where a criminal conduct which could 
not be easily prevented, checked or thwart- 


ed, would not provide a ground sufficient for 


detention under the preventive detention 
laws. But it is equally impcrtant to bear in 
mind that every minor infraction of law can- 
not be upgraded to the height of an activity 


prejudicial to fhe maintenence of public 


order. Non-application of mind of the de- 
taining authority becomes evident from the 
frivolity of grounds. on which the detention 
order is founded. 


8. But there is a greater infirmity which 
strikes at the root of the order. It is alleged 
in the petition that detenu was a minor aged 
about 17 years at the time cf arrest and de- 


tention and that it is difficult. to even con- 


ceive that this school going minor boy would 
indulge into such activities as to be a serious 
threat to the maintenance of public order. 


In para 7 -of the petition iz is alleged that 


- the detenu was not even 17 years of age at 
the time of his detention. Ir the return filed 
on behalf of the State, the only assertion is 
that this averment is misconceived and needs 
no reply. But in para 2 of -he return under. 
the heading ‘Paragraph-wise reply’ it was 
denied that the detenu was a minor and it 
was further averred that his age was be- 
tween 18 and 19 years. In support of this 
averment reliance was placed upon report as 
to the age issued by Dr. T. R. Sharma at- 
tached to Government Medical College, 
Jammu. Dr. Sharma appears to have. ex- 
amined the detenu for asceraining his age 
by radiological and orthovaedic test on 
May 3, 1982. The relevant portion of the 
report reads as under: . 


“Epiphysis around ankle, lencem wrist, 
elbow and shoulder joints have appeared 
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and completely fused.: Epiphysis for iliac 
crest has appeared and partially fused. Radio- 
logical age is between eighteen and nineteen 
years.” , 


9. Detenu was arrested and detained on 
Oct. 18, 1981. The report by the experi is 
dated May 3, 1982, that is nearly seven 
months after the date of detention. Growing 
in age day by day is an involuntary process 
and the anatomical changes in the structure 
of the body continuously occur. Even on 
normal calculation, if seven months are de- 
ducted from the approximate age opined by 
the expert, in Oct, 1981 detenu was around 
17 years of age, consequently the statement 
made in the petition turns out to be wholly 
true. However, it is notorious and one can 
take judicial notice that the margin of error 
in age ascertained by radiological. examina- 
tion is two years on either side. Un- 
doubtedly, therefore, the detenu was a young 
school going boy. It equally appears that 
there was some upheavel in the educational 
institutions.. This young school going boy 
may be enthusiastic about the students’ 
rights and on two different dates he mar- 
ginally crossed the bounds of law. It passes! 
comprehension to believe that he can be: 
visited with drastic measure of Ba 
detention. One cannot freat young people, 
may be immature, may be even slightly mis- 
directed, may be a little more enthusiastic,! 
with a sledge hammer. In our opinion, in 
the facts and circumstances of this case the 
detention order was wholly unwarranted and 
deserved to be quashed. © ` 


4 
= 


16. We must record our appreciation that 
Mr. Altaf Ahmed, learned standing counsel} 
for the State of Jammu and Kashmir submit- 
ted the State case with utmost fairness. 


Petition allowed. 


AIR 1982. SUPREME COURT 1299 
(From: Allahabad) 

S. MURTAZA FAZAL ALY, BAHARUL 
ISLAM AND A. VARADARAJAN, JJ. 
Criminal Appeal No. 4 of 1974, Dj-_24-3- 

1981... s. é 
Naunidh and others, Appellants v. State of 

U. P., Respondent. . 
Constitetion of India, Art. 134 — Appeal. 
under against conviction of accused by High 
Court under Ss. 304/149, I. P. C. — Accused 
acquitted by Sessions Judge by treating state- 
ment ofa Court witness in proceeding under 
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Sec. 167, Cr. P. C. as substantive evidence 
and thereby disbelieving the main substantive 
evidence of prosecution witnesses — Held. 
the judgment of Sessions Judge was vitiated 
by clear error of law — High Court was 
right in reversing the acquittal — No inter- 
ference in appeal. (Criminal P. C. (1974), 
S. 107; Evidence Act (1872), S. 3). 


{Paras 3, 4) 


JUDGMENT :— Seven accused persons 
were placed on trial before the Sessions Judge 
who framed charges against them under Sec- 
tions 147, 148, 302/149, 324/149 and 323/149 
of the Penal Code. The Sessions Judge after 
recording evidence acquitted all the accused. 
The State thereafter filed appeal in the High 
Court which accepted the appeal to the ex- 
tent that acquittal of five accused who are 
appellants here was reversed and they were 
convicted under Ss. 304/149 as also under 
_. Ss. 148 ‘and. 147 of the Penal Code. Out of 

the appellants, Naunidh and Mahindra Pal 
_ {appellants Nos. 1 and 2) were sentenced to 
eight years rigorous imprisonment while 
others were sentenced to six years under 
Sections 304/149 of the Penal Code. 


2. The facts and circumstances of the 
case have been detailed in the judgments of 
the Sessions Judge and the High Court and 
it is not necessary to repeat the same. 


3. It appears that the appellants assaulted 
the deceased and his brother Pooran with 
Kantas and spears and caused as many as 
25 injuries on the deceased and about eight 
injuries on PW 1 (Pooran). It may be 
noticed that while the appeal was pending 
in this Court, appellant No. 1 Munna Lal 
died and thereafter the appeal stands abated 
0 far as he is concerned. The High Court 
convicted the appellants mainly on the basis 
of the testimony of PWs. 1 and 2. The Ses- 
sions Judge appears to have been mainly 
swayed in acquitting the accused on the 
testimony of Sri Niwas, one of the sons of 
the deceased who was examined as Court wit- 
ness No, 1. In his statement in cross-exami- 
nation, the Court witness stated that the de- 
ceased was assaulted by Ram Autar’s brother 
and Munna Lal. From this the Sessions 
Judge inferred that it is not proved that all 
the brothers participated in the assault and 
that circumstance threw considerable doubt 
on the entire prosecution case. The High 
Court reversed this finding and, in our opin- 
ion, very rightly because the Sessions Judge 
‘tcommitted an error of law in treating the 
slatement of CW 1 in proceedings under Sec- 
tion 107 of the Criminal P. C. as substantive 
jevidence and in view of this fact disbelieved 
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the main substantive evidence in the case 
which consisted of the testimony of PWs 1 
and 2. We have gone through the statements 
of PWs. 1 and 2 and do not see any reason 
to disbelieve them. Even from the statement 
of CW I recorded under S. 107 of the Cri- 
minal P. C., it was clear that he was not an 
eye-witness or at any rate’ he reached the 
place of occurrence after almost the entire 
assault was over. In fact, PW 1 definitely 
stated that Sri Niwas had reached the place 
after the occurrence was over and the ac- 
cused had left. Thus in a large measure the 
Statement of PW. 1 is corroborated by the 
statement of CW 1 before the Magistrate in 
proceedings under S. 107 of the Criminal 
P. C. Moreover, even taking into considera- 
tion the statement of CW 1 before the Magis- 
trate in proceecings under S. 107 of the Cri- 
minal P. C., he does not exclude the assault 
by the other brothers because while he has 
merely said that Ram Autar, another son. of 
appellant Munna Lal was not there, he has 
used the word “brother” which in the context 
would naturally mean that barring Ram 
Autar,.other brothers and Munna Lal assault- 
ed the deceased. That there was some mistake 
in recording evidence cannot be ruled out. 
Even so, if the evidence of PWs. 1 and 2 iS 
to be believed, the High Court was fully jus- 
tified in convicting the appellants. 


4. For these reasons therefore we see no 
reason to interfere with the judgment of the 
High Court as it is not a case where it could 
be said that the view taken by the Sessions 
Judge on the evidence was reasonably pos- 
sible. As we have pointed out, the judgment 
of the Sessions Judge is vitiated by a clear 
error of law. The appeal of Munna Lal is 
dismissed as abated and the appeals of other 
appellants are accordingly dismissed. The 
bail-bonds of the appellants are cancelled 
and the Sessions Judge will now issue non- 
bailable warrants of arrest and take the ap- 
pellants in custody and send them to jai to 
serve out the remaining portion of the 
sentence, 

Appeal dismissed. 
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' a constructive 
-` Hiftment of rural 


AIR 1982 SUPREME COURT 1301 
(From: Bombay)* 
S. MURTAZA FAZAL ALI, A. P SEN 
AND E. S. VENKATARAMIAH, JJ. 


Civil Appeal No. 3067 ef 1981, Dj- 30-3- 
1982. 


State of Maharashtra, appellant v. Raj 


Kumar, Respondent. 


Constitution of India, Aris. 14, 16 — Reso- 
lution dated 9-3-1976 issued by Govt. of 
Maharashtra — Recruitment Rules — Selec- 
tion of candidates having aptitude to work 
in rural area —- Provisien that candidate 
coming from rural area ard who has passed 
S.S.C. Examination held at villages or places 
with ‘Œ type Municipality will be deemed 
rural candidate and has tc be given weight- 
age — Classification so made has no nexus 
with object sought to be <chieved. 


Out of the Rules framed by the Govern- 
ment and adopted by tke Public Service 
Commission the-rule that a candidate com- 
ing from the rural areas will be a rural can- 
didate and he must have passed S.S.C. Exam- 
ination which is held from a village or a 
town having only a ‘C’ type Municipality, is 
violative of Arts. 14, 16. The rule was 
framed with the object cf taking officers 
who had full knowledge cf rural life, its 
problems, aptitudes, etc. it order to make 
contributon to the up 
life, however, the rule 

when applied did not szem to fulfil the 

object sought to be achieved because 

any person who has not lived in a 

village can appear for S.C. from a village 

and become entitled to be selected. : As such 
. there is no nexus between the classification. 
made and the object whica is sought to be 
achieved asa result of which the rule is clearly 
violative of Arts. 14 and 16. Similar is the 
case of the Rule providing for weightage to 
-.a rural candidate. The Fules provide that 
during viva-voce the Boar-l would put rel- 
‘evant questions to judge: the suitability of 
candidate for working in crural areas and to 
test his knowledge of rurel problems. This 
being a sufficient safeguard to test the abi- 
lity of candidate the express provision for 
giving weightage would virtually convert 
merit into demerit and demerit 
and would be per se violative of Art. 14. 


*Spl. Civil Appln. No. 14€4 of 1980, DJ- 
20-8-1981 (Bom). 
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Spi. Civil Appin. No. 1494 of 1980, Dj- 
20-8-1981 (Bom),, Affirmed. (Para 1) 


FAZAL ALI, J.:— We have heard coun- 
sel for the parties and have gone through 
the judgment of the High Court. T he High 
Court has zonsidered the matter fully and 
has pointed out that in view of certain con- 
stitutional infirmities appearing in some of 
the rules framed by the Government and 
followed by the Public Service Commission, 
the conipetitive examination held by the 
Public Service Commission is violative of 
Arts. 14 and 16 of the Constitution, and 
hence, the selection made by the Commis- 
sion is invalid and unconstitutional. It ap- - 
pears that a combined examination of Class I 
and Class II officers was held by the Public 
Service Commission and the candidates were 
asked to’ give several preferences for the post 
to which they were sought to be recruited, 
The respondent was one of the candidates 
and he had given four preferences. We have 
gone through the rules framed by the Gov- 
ernment and adopted by the Public Service 
Commission and we find that the Rules 
framed suffer from clear and serious consti- 
tutional’ infirmities as a result of which the 
impugned Rules have been rightly struck 
down by the High Court. In the first place 


.the object of the rule was to take of- 


cers who had full knowledge of rural life, its 
problems, aptitudes, working of the people 
in villages and the suitability for working as 
officers in fhe rural areas so as to be mate- 
rially useful and in order to make a con- 
structive ccntribution to the upliftment of 
rural life. In order to achieve this purpose| 
a Rule was made that'a candidate coming 
from the rural areas will be a rural candi- 
date and he must have passed S.S.C. Exam- 
ination which is held from a village or a 
town having only a ‘C’ type Municipality. 
This rule, however, when translated ‘into 
action does not seem to fulfil or carry out 
the object sought fo be achieved because as 
the Rule stands any person who may not 
have lived in a village. at all can appear for 
S.S.C. Examination from a village and yet 
become eligible for selection in the compe- 
titive examination. Thus there is no nexus 
between the classification made (assuming 
for the purpose of this case that such a 
classification is unreasonable) and the object 
which is sought to be achieved as a result of 
‘which the rule is clearly violative of Arts. 14 
and 16 of the Constitution of India. An- 
other infirmity from which the rules suffer is 


' that any person who has passed the S.S.C. 


Examination and is supposed to be a rural 
candidate has to be given particular weight- 
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‘age by the Public Service Commission who 
has to award 10% marks in each subject for 
The rules also provide 


such a candidate. 
ithat viva-voce Board would put relevant 
questions to judge the suitability of candidate 
for working in rural areas and to test whe- 
ther or not they have sufficient knowledge 
3f rural problems, and this no doubt amounts 
to a sufficient safeguard to ascertain the 
_ ability of the candidate regarding his know- 
ledge about the affairs of the village. In 
such. a situation there was absolutely no oc- 
casion for making an express provision for 
giving weightage which would virtually con- 
vert merit info demerit and demerit into 
merit and would be per se violative of Arti- 
cle 14 of the Constitution as being an im- 
permissible classification. The rule of 

sightage as applied in this case’ is mani- 
festly unreasonable and wholly arbitrary 
and cannot be sustained. The High Court 
has fully elaborated these points and has 
aptly observed thus: 





“n... On the contrary, it places a rural 
candidate in an- advantageous position by a 
sheer accident of his passing the S.S.C Ex- 
amination from rural area.” 


sokin Here we are faced with a problem 
that a candidate by sheer chance of his ap- 
pearing and passing the examination frem 
tural area gets an advantage over all others 
by arbitrary addition of ten per cent of 
marks which, as we have indicated above, 
has no reasonable nexus or connection with 
the object of getting the best candidates 
suitably adapted to rural life.” 


2. We find ourselves in complete agree- 
ment with the opinion expressed by the High 
Court which lays down the correct law which 
we fully approve. For these reasons we 
see no reason to interfere with the judg- 
ment of the High Court and: dismiss ‘the 
appeal with costs quantified at’ Rs. 2,000/- 
in addition to Rs. 1,000/- which- the respon- 
dent has: already withdrawn by the order of 
this Court. l 


Appeal dismissed. 


F. C. L v. Yadav Engineer & Contractor 


A.I. R, 


AIR 1982 SUPREME COURT 1302 
(From: Madhya Pradesh)* 
D. A. DESAI, A. P. SEN AND 
BAHARUL ISLAM, JI. 
Civil Appeal No. 3317 of 1981, D/- 6-8- 
1982. 


Food Corporation of India and another, 
Appellants v. Yadav Engineer and Contrac- 
for, Respondent. 


(A) Arbitration Act (10 of 1940), Sec. 34 
— “Faking any other steps in the proceed- 
ings”. —— Does net include each and every 
Step — Intention to waive benefit of arbitra- 
tion agreement and to Proceed with suit must 
be displayed —- Defendant contesting inter- 
locutory orders or filing application for set- 
ting aside ex parte interim injunction — 
Does not disentitie party from claiming stay. 
ATR 1943 Cai 484, AIR 1966 Cal 315, AIK 
1949- Mad 582, AIR 1970 Mad 323, AIR 
1977 Mad 189 and AIR 1978 Andh Pra 289, 
Overruled; C, R. No. 696 of 1981, Dj- 20-11- 
1981 (Madk Pra), Reversed. — 


When in breach of an . arbitration agree- 
ment a party to the agreement rushes. to the 
Court, unless a clear case to the contrary is 
made out the approach of the Court should 
be to hold parties to their bargain provided 
necessary conditions for invoking Section 34 
are satisfied. One of the conditions fo be 
satisfied before an order under S. 34 can be 
obtained is that the party to the legal pro- 
ceeding has at any time before filing a writ- 
fen statement or taking any other steps in 
the proceedings applied to the judicial auth- 
ority for stay of proceedings. (Paras 3, 4) 


General: words “taking any other steps in 
the proceedings” just follow the specific ex- 
pression “filiag a written statement” and both 
are used for achieving the same purpose. 
Therefore, the latter general expression must 
be construed ejusdem generis with the speci- 
fic provision just preceding to bring out the 
ambit of the latter. Therefore, unless the 
step alleged to have been taken by the party 
seeking to enforce arbitration agreement is 
such as would display. an unequivocal inten- 
tion to proceed with the suit and acquiesce 
in the method of resolution of- dispute adopt- 
ed by the other party, namely, filing of the 
suit and thereby indicate that it has abondon- 
ed its right under the arbitration agreement 
to get the dispute resolved by arbitration, 
any other step would not disentitle the party 


*xCivil Revn. No. 696 of 1981, D/- 20-1I- 
1981 (Madh Pra). 
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from seeking relief under 5. 34. Contesting 
the application for interim injunction or for 
appointment of a receiver or for interim 
relief by itself without anyfhing more would 
not constitute such step ac would  disemtitle 
the party to an order under S. 34 of the 
Act. AIR 1943 Cal 484, AIR 1966 Cal 315, 
AIR 1949 Mad 582, AIR 1970 Mad 323, 
AIR 1977 Mad 189 and AIR 1978 Andh Pra 
289, Overruled; C. R. No. 696 of 1981, Dj/- 
20-11-1981 (Madh Pra), Reversed. 
(Paras 9, 29, 30) 
Giving the expression “taking any cther 
steps in the proceedings” such wide coano- 
tation as making an application for any pur- 
pose in the suit such as vacating stay, dis- 
charge of the receiver or even modifying the 
interim orders would wo-k hardship and 
would be inequitous to the party whc is 
willing to abide by the arbitration agreement 
and yet be forced to suffer the inequity of 
ex parte orders. Thereforz, the expression 
“taking any other steps in the proceedings” 
must be given a narrow meaning in that the 
step must be taken in the main proceeding 
of the suit and it must be such step as would 
clearly and unambiguously manifest the in- 
tention to waive the beneñt of the arbitra- 
tion agreement and to acquiesce in the pro- 
ceedings. Each and every step taken in the 
proceedings cannot come in the way of the 
party seeking to enforce th2 arbitration agree- 
ment by obtaining stay of proceedings. 
(Paras 9, 11) 
(B) Arbitration Act (10 of 1940), S. 34 — 
Stay of proceeding — Plea that applicction 
did not contain averment that applicant was 
ready and willing to do mecessary things for 
proper conduct of arbifracion —— Cannot be 
raised for first time in revision. (Civil P.C. 
(1908), S. 115). (Pare 31) 
Cases Referred: Chronological Paras 


AIR 1981 SC 2085: (1981) 1 SCR 899 8 


AIR. 1980 Cal 354 20, 22 
AIR 1980 Raj 9 21 
AIR 1979 All 288 17 
AIR 1979 Guj 215 19 
AIR 1978 Andh Pra 80 3 
AIR 1978 Andh Pra 289 25 
AIR 1977 Mad 189 23 
AIR 1975 Cal 222 18, 20, 22 
AIR 1974 All 431 16, 17 


AIR 1974 Dethi 223 24 
AIR 1973 SC 2071: (1974) 1 SCR 31 . 
13, 18, 20, 22, 27 


AIR 1971 Bom 231 15 
(1970) 2 SCR 875: (1969) 3 SCC 156 14 
AIR 1970 Mad 323 23 
AIR 1966 Cal 315 22 
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AIR 1965 SC 1767: (1965) 3 SCR 218 14 
AIR 1961 Madh Pra 322 3, 14, 16, 22, 24 
AIR 1960 SC 936: (1960) 3 SCR 578 {4 


AIR 1954 Nag 332 3 
ATR 1952 Punj 109 16 
ATR 1950 Bom 127 12, 14, 15 


AIR 1949 Mad 582 23 
AIR 1943 Cal 484 22, 23 
(1898) 2 Ch 92:78 LT. 456:67 LI Ch 370, 
Zalinoff v. Hammond 28 
1896 AC 1:73 LT 665: 65 LIQB 166, Ford’s 
Hotel Co. v. Bartlett — 14 
(1894) 2 Ch 478:70 LT 674:63 LJ Ch 521, 
Ives & Barker v. Williams 22 
(1875) LR 7 HL 653:33 LT 450:24 WR 
794, Ashbury Railway Carriage and tron 
Co. v. Riche 9 


Mr. K. K. Venugopal, Sr. Advocate, Mr. 
S. K. Gambhir, Advocate with him, for Ap- 
pellants; Mr. Soli J. Sorabjee, Sr. Advocate, 
M/s. D. K. Katare and S. S. Khanduja, Ad- 
vocates, for Respondent. 

DESAI, J.:— A fond hope that a decision 
of this Court with the sanction of Art. 141 of 
the Constitution that the law laid down 
therein will be thelaw ofthe land would put 
an end to z raging controversy amongst vari- 
ous High Courts stands to some extent rudely 
shaken when the controversy with a slight 
variation has again been placed in the lap of 
this Court, 





2. For highlighting and then resolving the 
controversy facts in dispute have a little or 
no relevance save and except mentioning 
certain events. Respondent Yadav Engineer 
and Contractor, a partnership firm filed a 
suit against Food Corporation of India, Ist 
defendant and Shyam Narain Nigam, Dis- 
trict Manager of 1st defendant as 2nd defen- 
dant, for a declaration that the contract be- 
iween the plaintiff and the 1st defendant for 
bandling and transportation of the goods of 
the Ist Corporation was subsisting on the 
date of the suit and restraining the defen- 
dant from committing breach of the same by 
handing over that work to someone other 
than the plaintiff. The suit was instituted 
on June 1, 1981, in the Court of the IN Civil 
Judge, Class I, Gwalior. In the suit a notica 
of motion was taken out purporting to be 
under O. XXXIX, Rr. 1 and 2 read with 
Section 151, Civil P. C., for an interim in- 
junction restraining the defendants from 
committing a breach of contract and from 
interfering with the work of handling and 
transport of goods of the ist defendant Cor- 
poration by the plaintiff during the pendency 
of the suif. On the notice of motion being 
taken out the Court directed notice of the 
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same to be served and the same was made 
returnable on the next day, June 2, 1981. 
On the returnable date the 2nd defendant, 


District Manager of the Ist defendant-Cor-. 


poration who had office in the city of Gwalior 
was served and he appeared through one 
Shri N. K. Modi, Advocate, filed the letter 
of authority (Vakalat) in favour of the learn- 
ed Advocate on behalf of 2nd defendant 
and the learned advocate prayed for time for 
“reply and arguments to the plaintiff’s appli- 
cation for temporary injunction”. The Court 
acceded to the request and posted the matter 
on June 3, 1981. An endorsement appears 
in the record that the ist defendant Food 
Corporation of India was not served though 
the endorsement reads ‘absent’. How- 
ever, the last line in the proceed- 
ing makes it clear that the case was 
posted on June 3, 1981. ‘for reply arguments 
and awaiting service on June 3, 1981’. 
When the matter came up on the next day, 
i.e. June 3, 1981, an application was moved 
on behalf of 1st defendant inviting the at- 
tention of the Court to the subsisting arbi- 
tration agreement between the plaintiff ‘and 
the ist defendant and which agreement au- 
thorised the Managing Director of the Ist 
defendant to appoint an arbitrator in respect 
of any dispute arising out of the contract 
between the plaintiff and the Ist defendant. 
It was also stated that the Ist defendant 
desires to have the dispute, if any, resolved 
by arbitration under the subsisting arbitra- 
tion agreement and that the defendant is 
fully ready and willing (ichhuk) to go to 
arbitration. The aplication concluded with 
a prayer that under the circumstances the 
suit may be stayed as provided in Section 34 
of the Arbitration’ Act, 1940 (‘Act’ for short). 


_ 3. The learned trial Judge was of the 
view that the dispute between the parties is 
covered by the arbitration agreement set out 
in Article 19 of the contract between the 
plaintiff and the ist defendant. The learned 
Judge negatived the contention that an ap- 
plication made by the 2nd defendant for 
filing reply to the notice of motion taken out 
by the plaintiff for interim injunction is a 
step taken in the proceedings in view of the 
binding decision of a Division Bench of the 
Madhya Pradesh High Court in Sansar Chand 
Deshraj v. State of Madh. Pra., AIR 1961 
Madh Pra 322. The learned Judge accord- 
ingly granted stay of further proceedings in 
the suit as prayed for on behalf of the ist 
defendant. . Plaintiff preferred an appeal in 
the Court of the District Judge, Gwalior. 
The learned III Additional District Judge, 
before whom the appeal came up for hear- 
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ing, agreed with the view taken by the learn- 
ed trial Judge and confirmed the order 
granting stay of further proceedings in the 
suit and dismissed the appeal. Undaunted 
even by this second rejection plaintiff ap- 
proached the High Court in revision under 
Section 115 of the Civil P. C. The learned 
Judge, though his attention was drawn to 
the binding decision of the Division Bench 
of the same High Court, did not refer to it 
in the judgment and relied upon a decision 
of the Andhra Pradesh High Court in Bajaj 
International v. Indian Tobacco Suppliers, 
AIR 1978 Andh Pra 80, and held that an 
application for filing reply to a notice of 
motion for interim injunction is a step taken 
in the proceeding which would  disentitle 
the party from invoking the arbitration 
agreement. In support of this conclusion 
the learned Judge also relied upon Abdul 
Quddoos v. Abdul Gani, AIR 1954 Nag 
332, which decision clearly does not support 
any such proposition. The learned Judge 
further observed that even if.the view that 
the application filed by the 2nd defendant 
praying for time to reply to the notice of 
motion for interim injunction ‘may not be 
treated as a step in the proceeding, yet the 
Ist defendant would not be entitled to a 
discretionary order under S. 34 of the Act 
on the ground that one of the conditions 
necessary for invoking the jurisdiction of the 
Court under Sec. 34 is not satisfied inasmuch 
as nowhere in the application the ist defen- 
dant has stated that the Ist defendant at the 
time when the proceedings were commenced ' 
and still remains ready and willing to do all 
things necessary for the proper conduct of 
the arbitration. For this additional reason - 
which was never urged: on behalf of the 


plaintiff either in the trial Court or in the 


Ist appellate Court and as would be pre- 
sently pointed out which is contrary to the 
record the High Court interfered in revision, 
set aside the order of the trial Court grant- 
ing stay and confirmed by the appellate 
Court and rejected the application for stay 
of proceedings in the suit. Hence this ap- 
peal by special leave. | me. Se 
Section 34 of the Act reads as under: 


“34. Where any party to an arbitration 
agreement or any person claiming under him 
commences any legal proceedings against any 
other party to the agreement-or any person 
claiming under him in respect of any matter 
agreed to be referred, any -party to such 
legal proceedings may; at any time before 
filing: a:.written. statement or taking any other 
steps in the proceedings, apply to the judicial 
authority before which the- proceedings are 
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pending to stay the proceed-ngs; and if satis- 
fied that there is. no sufficient reason why 


the matter should not be referred in accord~_ 


ance with the arbitration agreement and that 
the applicant was, at the time when the pro- 
ceedings were commenced, and still remains 
ready and- willing to do al things necessary 
to the proper conduct of the arbitration, 
such authority may make <n order staying 
the proceedings.” 


The contours of the controversy are confin- 
ed to one of the negative requiremtnts of 
Section 34 to be fulfilled by a party seeking 
the discretionary relief of stay of proceed- 
ings to qualify for the same. It is not ne- 
cessary to reproduce all the relevant condi- 
tions for attracting the application of S. 34. 
One of the conditions to be satisfied before 
an order. under Sec. 34 can be obtained is 
that the party to the legal proceeding has at 
any time before filing a written statement or 
taking any other steps in the proceedings 
applied to the’ judicial authority for stay of 
proceedings. In other words, a party seeking 
stay of proceedings must move the Court 
with an application under 5. 34 before filing 
the written statement to the suit or before 
taking any other steps in ‘the proceedings. 
Admittedly, application in the present pro- 
ceedings was filed before filing the written 
statement. The question is whether the se- 
cond pre-condition is satisfed in that the ap- 
plication under Sec. 34 was filed before tak- 
ing any other steps in the proceedings. 
What does the expression ‘before taking any 
‘other steps in the proceedings’ signify? Be- 
fore ascertaining the scope and ambit of the 
expression it would be worthwhile to briefly 
narrate the raison d’etre for prescribing this 
condition. - 


4. Ordinarily as provided in S. 9 of the 
Civil P. C., all suits of a civil nature except 
suits of which cognizance is either expressly 
or impliedly’ barred would be triable by the 
Courts set up for the purpose. If the dis- 
pute is of a civil nature tte forum is one or 
the other Court set up for the purpose. The 
State Courts have been set up for an easy 
access by persons who: seek resolution of 
their disputes. They mus: be disputes of 
civil nature and the cognizance of which is 
not either expressly or impliedly barred. 
Civil. Courts set: up by the State having de- 
fined jurisdiction will. be he forum for re- 
solution of such disputes. Ordinarily, there- 
fore; whenever .a dispue of a civil nature 
arises the party claiming. relief would ap- 
proach the Court having jurisdiction to re- 
solve. the: dispute.: ‘The pariy-against whom 
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relief is sought will .be informed of the 
cognizance of the dispute being taken by the 
Court and it must come forth and either 
concede that the dispute is genuine in whole 
or in part or defend the action. Some times 
a dispute as to jurisdiction, territorial or 
pecuniary, is raised but apart from such 
specific exclusions claimed by a party Civil 
Courts are set up with the object of resolv- 
ing civil disputes. A forum thus may readily 
be available and presumed to be easily ac- 
cessible. This is the prescribed mode of ac- 
cess to justice. Arbitration Act carves out 
an exception to the general rule that the 
forum for resolution of civil disputes is the 
Civil Court having jurisdiction to deal with 
the same by providing that the parties to a 
dispute by agreement unto themselves may 
choose a forum of their choice for settle 
ment of disputes between them in preference 
to the State Courts. Undoubtedly, for mak- 
ing these agreements enforceable sanction of 
law is necessary. That is the object under- 
lying the Act. Industrial revolution bringing 
into existence international commercial trans- 
actions led to a search for finding a forum 
outside the municipal law courts involving 
protracted and dilatory legal process for 
simple, uninhibited by intricate rules of evi- 
dence and legal grammer. This explains re: 
sort to forums for arbitration at inter- 
national level. No two contracting parties 
are under any legal obligation to provide 
for an arbitration agreement. If the parties 
enter into an arbitration agreement implying 
that they would like that the disputes cover- 
ed by the agreement will be resolved by a 
forum of their choice, the approach of the 
Court must be that parties to the contract 
are held to their bargain.. If in breach or 
derogation of a solemn contract a party to 
an arbitration agreement approaches the 
Court and if the other side expeditiously 
approaches the Court invoking’ the -Courts 
jurisdiction to stay the proceedings so that 
by this negative process ‘the Court forces 
the parties to abide by the bargain, ordi- 
narily the Court’s approach should be and 
has been to enforce agreements rather than 
to find loopholes therein. ‘More often it is 
found that solemn contracts are entered 
into on the clearest understanding that any 


dispute arising out of the contract and cover- 


ed by the contract shall be referred to arbi- 
tration. It may be that one or the other 
party may not have entered into the con- 
tract in the absence of an arbitration agree- 


ment. Therefore, when. in: breach of an 


arbitration agreement a party to the agree- 
ment rushes, to.the Court, :unless a clear case 
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to the contrary is made out the approach oí 
the Court should be to hold parties to their 
bargain provided necessary conditions for 
invoking S. 34 are satisfied. ; 


5, Arbitration Act prescribes various 
methods by which an arbitration agreement 
can be enforced. Section 20 enables parties 
to an arbitration agreement to approach the 
Court in the circumstances therein mention- 
ed for a direction that the agreement be 
filed in the Court and on such agreement be- 
ing filed the Court is empowered to make 
an order of reference to the arbitrator, 
Provisions of Chap. IV provide for arbitra- 
tion in suits. Section 34 prescribes one 
other method of enforcing arbitration agree- 
ment if a party to an arbitration agreement 
in breach of it approaches the Court and 
files a suit in respect of a dispute covered 
by the arbitration agreement. 


6. Section 34 prescribes a method by 
which the other party to the arbitration 
agreement by salisfying the conditions pre 
scribed in S. 34 can enforce the arbitration 
agreement by obtaining an order of stay of 
the suit. It is crystal clear that once the 
suit is stayed the party who in breach of the 
arbitration agreement approaches the Court 
for relief will be forced to go to arbitration 
and thus the Court by this negative attitude 
of declining to proceed further with the pro- 
ceedings brought before it would enforce the 
arbitration agreement. In order, therefore, 
to satisfy the Court that the other party to 
the arbitration agreement who would be de- 
fendant in the suit is ready and willing to 
abide by the arbitration agreement and ready 
to take all steps necessary for the proper 
conduct of the arbitration, it must show thal 
it is not waiving or abondoning its right 
under the arbitration agreement or submit- 
ting to the jurisdiction of the Court thereby 
accepting the forum selected by the plaintiff 
for resolution of dispute and acquiescing in 
it. In order to steer clear of this charge the 
provision is made in Section 34 for an appli- 
cation by the party who is brought to the 
Court by the opposite party in breach of the 
arbitration agreement to apply for stay be- 
fore filing the written statement or before 
taking any other steps in the proceeding. 
This explains the purpose and object under- 
lying the provision contained in S. 34. 


7. The contention and the resultant issue 
in dispute must now be neatly framed. The 
primary issue is: what action on the part of 
the defendant who is sued in a Court of 
law and who has a subsisting valid arbitra- 
tion agreement with the plaintiff, would con- 
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stitute step in the proceeding so as to dis- 
entitle him to stay of the suit which, if 
granted, would enable him to enforce the 
arbitration agreement? Would entering an 
appearance and contesting petition or notice 
of motion for interlocutory order constitute 
such step in the suit or proceedings as would 
disentitle the party to an order under Sec- 
tion 34? The subsidiary point is, whether 
where in a suit filed in a Court, a - prayer 
for an ex parte ad interim injunction is made 
either by an application or by a notice of 
motion or an application is made for ap- 
pointment of a receiver and either ex parte 
ad interim injunction is granted or ex parte 
receiver is appointed and the copies of the 
pleadings and the order are served upon the 
detendant, if the defendant appears and re- 
quests the Court either to vacate the injunc- 
tion or discharge the receiver or modify the 
orders without filing a written statement or 
making an application for filing a written 
statement to the plaint, could he be said to 
have taken a step in the proceedings so as 
to disentitle him from obtaining stay of the 
suit ? 


8. Let the precedents rest for the time 
being and let an attempt be made to ascer- 
tain the underlying intendment in enacting 
the condition in Sec. 34 which prescribes a 
mode of enforcing the arbitration agreement 
to the effect that if a party to an arbitration 
agreement commences an action the other. 
party to the agreement, if it desires to en- 
force the agreement, may seek stay of the 
suit before either filing written statement op 
taking other sieps in the proceeding. Ordi- 
narily the Court would respect the sanctity 
of contracts. A valid arbitration agreement 
between the parties obliges both the parties 
to the agreement to act according to the 
terms of the agreement. A valid arbitration 
agreement envisages resolution of dispute 
by a forum of the choice of the parttés and . 
displaces the State Courts. Ordinarily, a 
party to a valid arbitration agreement is not 
entitled unilaterally to commit a’ breach of 
the agreement or ignore the agreement, 
Now, if a party to an arbitration agreement 
has a dispute to be resolved arising out of 
the contract in which the arbitration agree- 
ment is incorporated and instead of invoking 
the arbitration agreement by inviting the 
parties to appoint the arbitrator it rushes to 
the Court in breach of the agreement and 
files a suit, the other parfy is undoubtedly 
entitled to enforce the agreement. ‘True, the 
other party is equally entitled to waive the 
benefit of the arbitration agreement. If the 
other party desires to waive the benefit of 
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the agreement it can appear in the suit ang 
contest the suit. © Such conduct would de- 
monstrably show that both the parties have 
waived the benefit flowing from the arbitra- 
tion agreement of getting the dispute between 
them resolved by a forum of their choice. 
But if the first party in breach of the agree- 
ment files a suit the other party to :the agree- 
ment must have an option and. opportunity 
to enforce the arbitration egreement. Sec- 
tion 34 prescribes a. mode aad method of en- 
forcing the arbitration agreement, When 3 
party to the agreement has filed a suit m 
breach of the agreement ani the other party 
to the agreement is dragged to the Court, by 
staying the suit at the instance of the other 
party so dragged to the Court the first party 
consequently would be forced to honour the 
atbitration agreement. But before the other 
party to the arbitration agrzement is entitled 
to enforce the arbitration agreement by Stay 
of the suit it must disclose its unequivocal 
intention to abide by. the agreement and, 
therefore, Section:.34. obliges such a party to 
ask for stay of the proceedings before such 
a party takes any steps which may unequi- 
vocally indicate the intention to waive the 
benefit of the arbitration agreement. Aban- 
donment of a right to seek resolution of dis: 
pute as provided in. the erbitration agree- 
ment must be clearly manifested by the step 
taken by such party. Once such unegui- 
vocal intention is declared or abandonment 
of the right to claim the benefit of the 
agreement becomes manifest from the con- 
duct, such party would then not be entitled 
to enforce the arbitration egreement because 
there is thus a breach of. the agreement by 
both the parties disentitling both to claim 
any benefit of the arbitmtion agreement, 
Section 34 provides that a party dragged to 
the Court as defendant by another party 
to the arbitration agreement must ask for 
stay of the proceedings before filing the 
written statement or before taking any other 
step in the proceedings. That party must 
simultaneously show. its reaciness and willing- 
ness to do all things necessary to the proper 
conduct of the arbitration. The legislature 
by making it mandatory on the party seeking 
benefit of the arbitration agreement to apply 
for stay of the proceedings before filing the 
written statement or before taking any other 
steps in the proceedings unmistakably’ point- 
ed out that filing of the written statement 
discloses such conduct on he part: of the 
party as would unquestionadly show that the 
party has abandoned its rghts under tho 
arbitration’ agreement and jas disclosed an 


unequivocal intention to accept the. forum 
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by waiving its right io get the dispute . re 
solved by a forum contemplated by the arbi- 
tration agreement. When the party files 
written statement to the suit it discloses its 


. defence, enters into a contest and invites 


the Court to adjudicate upon the dispute. 
Once ihe Court is invited to adjudicate upon 
the dispute there is no question of then en- 
forcing an arbitration agreement by forcing 
the parties to resort to the forum of theip 
choice as set out in the arbitration agree- 
ment. This flows from the well settled prin- 
ciple that.the.Court would normally hold 
the parties to the bargain (see Ramji Daya- 
wala & Sons (P.) Ltd. y. Invest Import, (1981) 
1 SCR 899: (ATR 1981 SC 2085). 


9, Apart from filing written statement, 
what other step did the legislature contem- 
plate.as being taken in the proceedings which 
would disentitle the party to the suit from 
obtaining stay of the proceedings which would 
have the effect of enforcing the arbitration 
agreement? General words ‘taking any 
just follow 
the specific expression ‘filing a written state- 
ment? and both are used for achieving the 
same purpose. Therefore, the latter general 
expression must be construed ejusdem gene- 
ris with the specific expression just preceding 
to bring out the ambit of the latter. Expres- 
sion ‘written statement’ is aterm of specifio 
connotation ordinarily signifying a reply to 
the plaint: filed by the plaintiff. Therefore, | 
the expression ‘written statement’ in Sec. 34 
signifies a specific thing, namely, filing an 
answer on merits to the plaint filed by the 
plaintiff. This specific word is followed by 
general words ‘iaking any other steps in the 
proceedings’. The principle of ejusdem gene- 
ris must help in finding out the import of 
the general words because it is a well estab- 
lished rule in the construction of statutes 
that -general ‘terms following particular ones 
apply to such persons or things as are ejus- 
dem generis with these comprehended in the 
language of the legislature.. In Ashbury 
Railway Carriage & Iron Co. v. Riche, (1875) 
LR 7 HL 653, the question of construction 
of the object of a Company: ‘to carry on 
business of mechanical engineers and general 
contractors’, came in for consideration and 
it was said that the generality of the expres- 
sion ‘general contractors’ was limited to the 
previous words- ‘mechanical engineers’ on 
the principle of ejusdem generis. Filing of 
the written statement would disentitle the 
party from seeking enforcement of arbitra- 
tion agreement by obtaining stay of pro- 
ceedings because it is such an act on behalf 
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of the party entitled to enforce the arbitra- 
tion agreement which would disclose unequi« 
vocal intention of the party to give up the 
benefit of the arbitration agreement and ac- 
cept the method in preference. to the one 
set out in the arbitration agreement to the 
one adopted by the other party by filing the 
suit and get the dispute adjudicated upon 
by the machinery of the Court. If this is 
the underlying intendment in providing that 
application for stay of the proceedings must 
‘be filed before the filing of the written state- 
ment, the same conclusion must follow when 

_ instead of filing the written statement the 
party has taken some other step in the pro- 
ceedings. That, some other step must in- 
disputably be such step as would manifestly 
display an unequivocal intention to proceed 
with the suit and to give up the right to 
have the matter disposed of by arbitration. 
Rach and every step taken in the proceedings 
cannot come in the way of the party seek- 
ing to enforce the arbitration agreement by 
obtaining stay of proceedings but the step 
taken by the party must be such step as 
would clearly and unmistakably indicate an 
intention on the part of such party to give 
up the benefit of arbitration agreement and 
to acquiesce in the proceedings commenced 
against the party and to get the dispute re- 
solved by the Court. A step taken in the 
suit which would disentitle the party from 
obtaining stay of proceeding must be such 
step as would display an unequivocal inten- 
tion to proceed with the suit and to abandon 
the benefit of the arbitration agreement or 
the right fo get the dispute resolved by arbi- 
tration. 


10. If the step in the proceedings con- 
templated by Section 34 must be such step 
as would clearly, unambiguously and unequi- 
vocally disclose the intention of the party 
taking the step to give up the benefit of the 
arbitration agreement or its right of getting 
the dispute resolved by arbitration and to 
acquiesce in the methodology of resolution 
of dispute by Court, would an appearance 
in the suit for contesting interlocutory ap- 
plications such as application for appoint- 
ment of receiver or ex parte ad interim in- 
junction, mandatory or prohibitory, and 
contesting the same be a step which would 
disclose an unequivocal intention to proceed 
with the suit and to give up the benefit of 
. the arbitration agreement? That is the con- 
_ troversy in the appeal before us. 
- 11. Arbitration agreement generally pro- 


vides for resolution of disputes either pre- . 


sent or future by a forum of the choice of 
_. the parties. Ordinarily, 
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ment finds its place in contracts. Appre- 
bending that while performing contract some 
disputes may arise, care is taken to incorpo- 
rate an arbitration agreement in the contract 
itself prescribing the forum for resolution 
of such disputes. To illustrate, partnership 
contracts incorporate arbitration agreement 
for resolution of disputes arising out of the 
contract of partnership. Building contracts 
these days incorporate arbitration agree- 
ments. International commercial transactions 
also incorporate arbitration agreements. The 
purpose underlying entering into arbitration 
agreement is to provide for resolution of 
disputes arising from the contract between 
the parties. Now, if a party to an arbitra- 
tion agreement files a suit seeking relief in 
respect of disputes arising from the contract 
the other party to the agreement can either 
waive the benefit of the arbitration agree- 
ment and acquiesce in the suit or enforce 
the arbitration agreement. Such conduct 
has specifically to be in relation to disputes 
covered by arbitration agreement. But if a 
party to an arbitration agreement -files a suit 
and simultaneously moves an interlocutory 
application such as an application for appoint- 
ment of receiver, usually to be found in 
suits for dissolution of partnership and ren- 
dering accounts, or for an interim injunction 
fo ward off a threatened or continuing 
breach of contract, irreparable harm would 
be suffered by the other party to the arbi- 
tration agreement if it cannot contest the 
interlocutory application on the pain of 
abondoning the benefit of arbitration agree- 
ment. A concrete illustration would be both 
illuminating and convincing. In a suit for 
dissolution of partnership and accounts an 
application for appointment of receiver as 


also an application for interim injunction 
restraining the defendant from using the 
partnership goods or assets for continuing 


the business are filed. The Court passes ex 
parte interim order and issues notice calling 
upon the defendant to show cause why the 
same should not be made absolute. Ina 
running business appointment of a receiver 
would thoroughly dislocate the business and 
an injunction would bring to standstill the 
flourishing business. If the defendant ap- 
pears and contests the application for ap- 
pointment of receiver as also the application 
for injunction, could he be said to display 
an unequivocal intention to give up the 
benefit of the arbitration agreement and to 
acquiesce in the suit? The dispute between 
the parties is whether the partnership should. 
be dissolved as per the contract of partner- 


ship. Interim injunction application or ap- 
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plication for appointment of receiver kave 
nothing to do directly or substantially with 
the terms of the partnerskip. The mair or 
substantial dispute will be covered by the 
plaint filed in the suit. Incidental proceed- 
ings for appointment of receiver or for inte- 
rim injunction are for the protection either 
of the property or the interests of the þar- 
ties. Now, when ex parte orders are obtain- 
ed on ex parte avermenis the other party 
cannot be precluded from zoming and point- 
ing out that no case is made out for grant- 
ing interim relief. It woud be too cumber- 
some to expect the party first to apply for 
stay and then invite the Court under Sec- 
tion 41 (2) of the Act to vacate the inj.nc- 
tion or to discharge the receiver. Gring 
the expression ‘taking any other steps in the 
proceedings’ such wide cornotation as mak- 
ing an application for an, purpose in the 
suit such as vacating stay discharge of the 
receiver or even modifying the interim orders 
would work hardship and would be ine juit- 
ous to the party who is willing to abid2 by 
the arbitration agreement and yet be fcrced 
to suffer the inequity of ex parte orders. 
Therefore, the expression “taking any other 
steps in the proceedings’ must be given a 
narrow meaning in that the step must be 
taken in the main proceeding of the suit 
and it must be such step as would clzarly 
and unambiguously manifzst the intenticn to 
waive the benefit of the arbitration azree- 
ment and to acquiesce in the proceecings. 
Interlocutory proceedings are incidental to 
the main proceedings. They have a lif till 
the disposal of the main >roceeding. As the 
suit or the proceeding is .ikely to: take some 
time before the dispute ir the suit is finally 
adjudicated, more often <nterim orders have 
to be made for the protection of the rights 
of the parties. Such interlocutory prozeed- 
ings stand independent and aloof of the main 
dispute between the partizs involved im the 
suit. They are steps taken for facilifating 
the just and fair disposal ef the main dispute. 
When these interlocutory proceedings are 
contested it cannot be said that the sarty 
contesting such proceedings has displayed an 


unequivocal intention to waive the benefit 
of the arbitration agreement or that it had 
submitted to the jurisdiction of the Court. 


, When ex parte orders are made at the back 
‘of the party the other party is forced to 
‘come to the Court to’ vindicate its ight. 
‘Such compulsion cannot disclose an unembi- 
?guous intention to give up the benefit of the 
‘arbitration agreement. Therefore, taking 
-any Other steps in the proceedings must be 
|confined to taking steps in the proceedings 


F.C. L v. Yedav Engineer & Contractor 


S.C. 1309 - 


for resolution of ‘the substantial disputes in 
the suit. Appearing and contesting the in- 
terlocutory applications by seeking either 
vacation thereof or modification thereof can- 
not be said to be displaying an unambiguous 
intention to acquiesce in the suit and to 
waive the benefit of the arbitration agree- 
ment. Any other view would both be harsh 
and inequitous and contrary to the under- 


- lying intendment of the Act. The first party- 


which approaches the Court and seeks an 
ex parte interim order bas obviously come 
to the Court in breach of the arbitration 
agreement. By obtaining an ex parte order 
if it forces the other party to the agreement 
to suffer the order, or by merely contesting 
be imputed the intention of waiving the 
benefit of arbitration agreement, it would en- 
joy an undeserved advantage. Such could 
not be the underlying purpose of Section 34. 
Therefore, in our opinion, to effectuate tbe 
purpose underlying Sec. 34 the narrow con- 
struction of the expression ‘taking any other 
steps in the proceedings’ as hereinabove set 
out appears to advance the object and pur- 
pose underlying S. 34 and the purpose for 
which the Act was enacted. 


12. Having examined the contention on 
the language of the slatute, the setting in 
which it is placed, the underlying intendment 
and the purpose it seeks to serve, let us 
turn to precedents. There is a clear cut 
cleavage and divergence of opinion amongst 
various High Courts. Allahabad, Bombay 
and later decisions of Calcutta High 
Court, Gujarat, Madhya Pradesh and Rajas- 
than High Courts have taken the view that 
appearing and contesting interlocutory ap- 
plication is not a step taken in the proceed- 
ings -so as to disentitle the party from taking 
benefit of the arbitration agreement by seek- 
ing stay of the suit.: On ‘the other’ hand, 
earlier decisions of Calcutta High Court, 
Delhi and Madras High Courts have taken 
a contrary view. a 

In Bombay there has been a reference ‘to 
a practice commended to us by Mr. Sorabji, 
learned counsel for the respondent that to 
avoid the pitfall of S. 34 even while con- 
testing an interlocutory application the party 
seeking to enforce the arbitration agreement 
must enter appearance under protest. This 
practice not only does not commend to us, 
but way back in Nuruddin Abdulhussein v. 
Abu Ahmed Abdul Jalli, AIR 1950 Bom 
127, Tendolkar, J. has rejected it as one of 
the doubtful legal import and utility. One 
must construe the section on its own langu- 
age keeping in view the purpose and object 
of the enactment. One cannot add to. ‘the 
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requirement by introducing a practice brought 
into vogue by Solicitors in Bombay, when 
no such practice exists elsewhere in the 
country. Section 34 is even invoked in 
rural backward areas. The highly skilful 
solicitor’s drafismanship cannot provide as 
escape route to an unwary litigant. We are, 
therefore, not disposed to accept the sugges- 
tion that in order to avoid any pitfall of be- 
ing denied the benefit of arbitration agree- 
ment the parly seeking to enforce the agree- 
ment must enter an appearance under pro- 
test because we affirm what Tendolkar, J. has 
said. It reads as under (at p. 129): 


“Tt appears to me therefore that the addi- 
tion of the words ‘under protest to am ap- 
pearance filed in Court in cases not covered 
by O. 30, R. 8, Civil P. C, is meaningless 
when neither the jurisdiction of the Court 
nor the validity of the writ or service is 
challenged. It is not challenged where a 
defendant files an appearance under protest 
under the prevailing practice because he 
desires to apply for stay under the Arbitra- 
tion Act. Therefore, whatever may be the 
reason for the practice which has grown up, 
it seems to me clear that there is no obliga- 
tion on the defendant to follow this practice 
of doubtful import and utility and he is af 
liberty to file an unconditional appearance.” 


13. Before we turn to the only decision. 
of this Court in State of U. P. v. Janki Saran 
Kailash Chandra, (1974) 1 SCR 31:(AIR 
1973 SC 2071), which at one stage was ex- 
pected to resolve the controversy, we may 
briefly refer to the decisions of the various 
High Courts to which our attenfion was 
drawn. 


14. We would first refer to the decisions 
which take the view.that appearing to con- 
test interlocutory application either for vacat- 
ing the interim orders or modification of the 
same does not constitute 2 step in the pro- 
ceedings which would disentitl the party 
to an order of stay under Sec. 34. In 
Nuruddin Abdulhussein (AIR 1950 Bom 127} 
learned single Judge of the Bombay High 
Court held that the true test for determining 
whether an act is a step in the proceedings is 
not so much the question as to whether it is 
an application — although, of course, that 
would be a satisfactory test in many cases — 
but whether the act displays an unequivocal 
intention to proceed with the suit and to 
give up the right to have the matter disposed 
of by arbitration. In reaching this conclu- 
sion the Court relied upon Ford’s Hotel Co. 
v. Bartlett, 1896 AC 1, where Lord Shand 


observed as under: 
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‘..... this appears to me to have been in 
effect an abandonment of the proposal to 
have the subject of the cause disposed of by 
arbitration.” 
The contention that when the defendant filed 
an unconditional appearance, presumably 
having reference to the practice that had 
grown up in Bombay High Court of appear- 
ance under protest, if was a step in the pro- 
ceeding as contemplated by Sec. 34 was 
negatived and stay was granted. In Sansar 
Chand Deshraj (AIR 1961. Madh Pra 322). a 
Division Bench of the Madhya Pradesh High 
Court approved the decision in Nuruddin 
Abdulhussein, and held that mere filing of 
a reply to an application for interim relief 
by way of appointment of a receiver or for 
issue of an injunction does not constitute a 
step in the proceeding which would indicate 
that there is in effect abandonment of the 
proposal to have the subject of cause dis- 
posed of by arbitration. It may be pointed 
out here that the Division Bench decision 
of the Madhya Pradesh High Court which 
was in terms binding on the learned Judge 
of the High Court, and # was specifically 
submitted to us that even though the atten- 
tion of the learned Judge was invited, he 
either referred to it nor distinguished it. 
Times without number this Court has 
served that considerations of judicial pro- 
priety and decorum require that if a learned 
single Judge hearing a matter is inclined to 
take the view contrary to the earlier decision 
of a Division Bench of the same High Court, 
It would be judicial impropriety fo ignore 
that decision bat after referring to the bind- 
ing decision he may direct that the papers 
be placed before the Chief Justice of the 
High Court to enable him to constitute a 
larger Bench to examine the question. Judi- 
cial Comity demands that a biading decision, 
to which attention has been drawn should 
neither be ignored nor overlooked (see 
Mahadeolal Kanodia v. Administrator Gene- 
ral of West Bengal, (1960) 3 SCR 578: (AIR 
1960 SC 936); Bhagwan v. Ram Chand, 
£1965) 3 SCR 218 at p. 228:({AIR 1965 SC 
1767 at p. 1773) and State of Gujarat v. 
Ramprakash P. Puri, (1970-2 SCR 875). ` 
15. In Anandkumar Parmanand Kejri- 
wala v. Kamaladevi Hiralal Kejriwal AIR 
197I Bom 231, a Division Bench of the 
Bombay High Court approved the decision 
of the learned single Judge in Nuruddin 
Abdulhussein (AIR 1950 Bom 127) and ob- 
served that the test of makmg an application 
being styled as the step in the proceedings 
is neither a sole test nor a conclusive test 
and what is such a step in the proceedings 


ob- — 


~ 
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has been settled by the decision of Tendolkar, 
J. The defendant ‘Having: filed appar- 
ance under protest and reserved the right to 
move the Court for referring the dispute to 
arbitration, contested the rotice of motion 
taken out for appointment of receiver and 
injunction in both of which ex parte order 
was made would not constitute a step in the 
proceedings as would disentitle the defen- 
dant to an order under S. 34. 


16. In Queens College, Kanetra v. The 
Collector, Varanasi, AIR 1974 All 431. the 
defendant first applied for stay of proceed- 
ings under Sec. 34 and after the Court grant- 
ed stay of proceedings requested the Court 
that the ex parte ad interim injunction be 
vacated. Two objections were taken or be- 
half of the plaintiffs to this request of the 
defendant. One being thst when the suit is 
stayed the Court has no jurisdiction to deal 
with any part of the suit and secondly that 
if the application for ad interim injunction 
had been contested before obtaining stay of 
the suit it would have been a step in the 
suit and the defendant would not have been 
entitled to an order for stay of the suit and, 
therefore, his action conscituted a stes in 
the proceeding. The Coart negatived both 
the contentions and observed that ‘here 
could be no doubt that the act of the defen- 
dant to get an ex parte crder of injunction 
vacated does not indicate an unequivocal in- 
tention to proceed with tae suit and to give 
up the right- to have the matter disposed of 
by arbitration. Yn reaching this conclasion 
the Court approved fhe decision of the 
Madhya Pradesh High Court in Sansar 
Chand (AIR 1961 Madh Pra 32 2) and the 
decision of the Punjab Hich Court in Charan- 
das & Sons v. Harbhajan Singh Hardit Singh, 
ATR 1952 Pun} 109. 


17. In Ram Shah v. Mastan Singh, AIR 
1979 All 288, a Division Bench of Adlatabad 
High Court approved the decision in Queens 
College, Kanetra (AIR 1674 All 431). 


18. In Biswanath Ruesta v. Oriental In- 
dustrial Engineering Co. Pvt. Ltd, AIR 
1975 Cal 222, a learned single Judge cf the 
Calcutta High Court after referring tə the 
decision of this Court in lanki Saran Kalash- 
chandra (AIR 1973 SC 2071) held that when 
the defendant sought to circumvent tke ex 
parte injunction obtained by the plaintiff he 
could not be said to have taken such < step 
in the proceeding as would disentitle hm to 
a relief under S. 34. 


19. In State of Gujarat ‘v. Ghanshyam 
Salt Works, AIR 1979 Cuj 215, a tarned 
single Judge of the Gujarat High Court ace 
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cepted the Allahabad, Punjab and Madhya 
Pradesh decisions as laying down the correct 
law and dissented from the view taken in 
the earlier Calcutta and Madras cases. The 
learned Judge was of the view that appear- 
ing and contesting an interim injunction ap- 
plication would not constitute such a step as 
would disentitle the defendant to an order 
under Sec. 34. While reaching this conclu- 
sion he observed that the question as fo in- 
terim relief is decided only on the basis of 
the prima facie case and nothing is decided 
finally. In such a case, therefore, to prevent 
a defendant from contesting the interim ap- 
Plication on the pain of losing his right to 
get the dispute decided by arbitration may, 
in a given case, work injustice, and a func- 
tional approach in the matter of interpreta- 
tion of the relevant words is called for. 


20. In Arjun Agarwalla v. Baidya Nath 
Roy, AIR 1980 Cal 354, a learned single 
Judge of Calcuita High Court did not fol- 
low the earlier Calcutta decisions in view of 
the decision of this Court in Janki Saran’s 
case (AIR 1973 SC 2071) and agreed with 
the decision in Biswanath Rungia’s case (AIR 
i975 Cai 222). 


21. In Bhonrilal Hiralal v. Prabhu Dayal, 


“ATR 1980 Raj 9, a learned single Judge of 


fhe Rajasthan High Court after a review of 
farge number of decisions agreed with the 
Allahabad, Bombay and Madhya Pradesh 
and later Calcutta decisions and held that 
appearing to contest an interlocutory appli- 
cation is not a step in the proceedings as 
would disentitle the defendant to an order 
under S. 34. 


22. We would now refer to the set of 
decisions which take the contrary view. In 
Subal Chandra Bhur v. Md. Ibrahim, AIR 
1943 Cal 484, S. R. Das, J., after referring 
to Ives & Barker v. Williams, (1894) 2 Ch 
478 and two earlier decisions of the Calcutta 
High Court concluded that in order to con- 
stitute a step in the proceedings the act in 
question must be: (a) an application made 
to the Court eifher on summons; or (b) such 
an act as would indicate that the party is 
acquiescing in the method adopted by the 
other side of having the disputes decided 
by the Court. The second test is beyond 
question invariably followed because if the 
party entitled to the benefit of arbitration 
agreement by taking such step in the suit 
indicates that it is acquiescing into the 
method adopted by the other side for reso- 
lution of dispute, such party cannot ata 
jatcr stage seck to enforce the arbitration 
agreement by praying for stay of the suit. 
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But with respect, merely making some ap- 
plications in the suit without examining the 
purpose, object and implication of making 
the application would not always constitute 
such step as would disentitle the party mak- 
ing such application from seeking relief 
under S. 34 on the short ground that by 
merely making the application it has either 
abandoned its right to enforce the arbitra- 
tion agreement by praying for stay of suil 
or has acquiesced into the mode adopted by 
the opposite party for resolution of dispute. 
Every application by a party in the suit has 
to be examined keeping in view the purpose 
and the object in making the application 
and what does the conduct of the party 
making the application disclose. After for- 
mulating the aforementioned test the learned 
Judge proceeded to apply the test to the 
facts before him with which we are not 
concerned. This decision was followed by 
the same High Court in Amritlal Kothari v. 
Golecha Financiers, AIR 1966 Cal 315 and 
it was observed that it is difficult to make a 
distinction between filing a written statement 
in suit and filing an opposition to an inter- 
locutory application in that suit —- both of 
them are ‘taking step in the suit’, The deci- 
sion in Sansarchand Deshraj (AIR 1961 
Madh Pra 322) was dissented from. It may, 


however, be pointed out that in the later 
decisions in Biswanath Rungta’ (AIR 1975 
Cal 222) and Arjun Agarwalla (AIR 1980 


Cal 354), the same High Court after refer- 
ting to the aforementioned. two decisions 
took the contrary view for which reliance 
was placed on the decision of this Court in 
Janki Saran’s case (AIR 1973 SC 2071). The 
test formulated by the Calcutta High Court 
in the recent decisions is that the step which 
would disentitle the defendant from taking 
the benefit of S. 34 must be such step un- 
equivocally showing that the party had 
acquiesced in the mode of resolution of the 
dispute adopted by the other side or had 
abondoned its right to enforce the arbitra- 
tion agreement. Jt was further observed 
that if an injunction is obtained or a receiver 
is appointed or a prayer to that effect is 
made, any step taken to get the order vacat- 
ed or circumscribe the injunction without 
in any way touching upon the main dispute 
in the plaint would not be such a step as 
would disentitle the party from obtaining 
stay of the proceedings. To that extent the 
earlier Calcutta view is whittled down and 
the later decisions. have adopted the trend of 
decisions in other High Courts. . 


23. The earliest decision of the Madras 
High Court is P. Gannu Rao v. P. Thiaga- 


F. CE v. Yadav Engineer & Contractor 


A I.R. 
raja Rao, AIR 1949 Mad 582. Examining 
the ambit of the expression ‘taking step in 


the proceedings’, it was held that if .some- 
thing is done by the party concerned which 
is in the nature of an application to the 
Court it will necessarily come under the 
category of a step in the proceedings. After 
formulating this test the Court held that 
when ex parte interim injunction was served 
upon the defendant and the defendant ap- 
pears and prays for modification of the in- 
junction it constiżutes a step in the proceed- 
ings which would disentitl him from ob- 
taining stay of the suit. In reaching this 
conclusion the Court amongst others placed 
reliance on the decision of Das, J. in’ Subal 
Chandra Bhur’s case (AIR 1943 Cal 484). 
The Madras High Court has consistenly fol- 


lowed this view in Bortes S. A. v. Astrouic 
Compania Naviors S. A. AIR 1970 Mad 
323 and §. Ramalingam Chettiar v. S. Sar- 
veswaran, AIR 1977 Mad 189. 

24. The Delhi High Court in Dadri 
Cement Co. v. Bird & Co. Pvt. Ltd, AIR 
1974 Delhi 223, efter referring to a large 


number of decisions but particularly the 
Madras cases and early Calcutta cases ulti- 
mately based the decision on the facts of the 
case. The Court distinguished the decision 
of the Madhya Pradesh High Court in 
Sansarchand Deshraj’s case (AIR 1961 Madh 
Pra 322) observing that that is the decision 
based on the facts of that case. The Delhi 
High Court has not addressed itself to the 
controversy under discussion. 


25. In Kunta Malla Reddy v. Soma Sri- 
nivas Reddy, AIR 1978 Andh Pra 289, it 
was held that the expression ‘steps in the 
proceedings’ in S.:°34 also comprehends steps 
in interlocutory proceedings also. In reach- 
ing this conclusion reliance was placed on 
the decisions of the Madras High Court. ` 

26. A review of these precedents would 
unmistakably indicate that the trend of the 
authorifies points in the direction of not 
treating every application made in the suit 
as a step in the proceeding nor entering ap- 
pearance with a view to contesting the peti- 
tion for interim relief such as injunction or 
appointment of receiver as being steps in the 
proceedings. Therefore, with respect, the 


decisions taking the contrary view ‘do not 


commend to us. 


27. It is at this stage that we must refer . 


to the decision in Janki Saran’s case (AIR 
1973 SC 2071) in some detail. In that case 
Janki Saran Kailashchandra filed a suit 
against State of U. P. and Divisional Forest 
Officer, Bijnor for recovery of damages al- 


leging breach of contract. The summons in ` 
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the suit issued to the State of U. P. was 
served on the District Government Counsel. 
On Sept. 2, 1966, the Dis-rict Government 
Counsel filed an appearanc= slip in the Court 
and also put in a formal =pplication praying 
for one month’s time for the purpose of 
filing written statement. Cn October 1, 1966 
the District Government Counsel filed an ap- 
plication under Section 34 of the Act plead- 
ing that there was an arbitration clause in 
the contract between partes to the suit and 
the State of U. P. being willing to refer the 
matter to arbitration the sit should be stay- 
ed. The trial Court granted the motion for 
stay of suit. On appeal the High Court held 
that the action of the District Government 
Counsel in applying for time to file the 
written statement amounted to taking a step 
in the proceedings withir the meaning of 
Section 34 of the Act, and set aside the order 
of the trial Court and rzjected the request 
for stay of proceedings. State of U. P. ap- 
proached this Court against the order of the 
High Court. Rejecting th= appeal this Court 
observed as under (at pp 2075-76): 


“To enable a defendant to obtain an order 
staying the suit, apart from other conditions 
mentioned in Section 34 f the ~Arbitration 
Act, he is required to prezent his application 
praying for stay before filing his written 
statement or taking any other step in the suit 
proceedings. In the preseat case the written 
statement was indisputab'y not filed before 
the application for stay vas presented. The 
question is whether any o her step was taken 


in the proceeding as con&émplated by S. 34, - 


and it is this point w-th which we are 
directly concerned in <he present case. 
Taking other steps in ths suit proceedings 
connotes the idea of doing something in aid 
of the progress of the swt or submitting to 
the jurisdiction of the Cort for the purpose 
of adjudication of the merits of the contro- 
versy in the suit.” 


The view herein taken not only does not run 
counter to the view we have taken but in 
fact clearly supports the view because the 
pertinent observation is tzat taking -step ‘in 
the proceeding which would disentitle a party 
to obtain a stay of the sit must be doing 
something in aid of the progress of the-suit 
or submitting to the jurisd-ction of the Court 
for the purpose of adjudicction of the merits 
of: the controversy in the suit. In other 
words, ‘the step must necessarily manifest the 
intention of the party to abandon “or: waive 
its right to gò' to arbitration or- acquiesce in 
the dispute being decided zy Court.. In fact, 
1982 S.G./83 X G—2 
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the view taken in this case should have 
quelled the controversy but it continued .‘to 
figure in one form or the other and that is 
why we have dealt with the matter in detail, 


28. In this context it is advantageous to 
refer to the provision contained in Sec. 4: of 
Arbitration Act, 1950, of the United King- 
dom. It provides that in order to be eligible 
to obtain ‘stay of proceedings the defendant 
must have taken no steps in the proceedings 
after appearance. Analysing what constitutes 
step in the >roceedings, inter alia, it has been 
held that the filing of affidavits in answer to 
an application by the plaintiff for appoint- 
ment of receiver does not amount to taking 
a step in the proceedings (see Zalinoff v. 
Hammond, (1898) 2 Ch 92 referred to in 
Halsbury’s Laws of England, 4th Edn., Vol. 2, 
para 563, Note 12). Russell on Arbitration, 
19th Edn., page 183, under the heading “steps 
held not to be in the proceedings”, notes that 
filing affidavits in reply to plaintiff’s affidavits 
in support of a motion for a receiver in a 
partnership action is not a step in the pro- 
ceedings. There are 5-6 other situations 
noticed by the author which, when indivi- 
dually analysed, would show that the steps 
taken with reference to interlocutory pro- 
ceedings ar2 ordinarily not held as steps in 
the proceedings. 


' 29. Waving thus critically examined both 
on principlz and precedent the meaning to 
be given to the expression ‘taking steps in 
the proceecings’, we are clearly of the view 
that unless the step alleged to have been 
taken by the party seeking to enforce arbi-: 
tration agreement is such as would display! 
an unequivocal intention to proceed with the 
suit and acquiesce in the method of resolu- 
tion of dispute adopted by the other party, 
namely, filing of the suit and thereby indi- 
cate that it has abandoned its right under 
the arbitration agreement to get the dispute 
resolved by arbitration, any other step would 
not disentifle the party from seeking relief 
under Section 34. It may be clearly’ em- 
phasised that- contesting the application for 
interim injunction or for appointment of a 
receiver or for interim relief by itself with- 
out anything more. would. not constitute such 
step as would disentitle the party to an orderi. 
under Section 34 of the Act. 


30. Reverting to the facts of this case, it 
is crystal clzar that the defendants had taken 
no steps in the proceedings which would dis. 
entitle them to a relief under Section. 34. 
Suit was filed on June 1, 1981, impleading 
two Betead sts; Food ‘Corporation of India 


. 
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Ist defendant and Shyam Narain Nigam 2nd 
defendant, being the District Manager of the 
lst defendant Corporation. Along with the 
plaint a notice of motion was taken out for 
ex parte ad interim injunction. The Court 
issued notice on the notice of motion and 
made it returnable on the next day, i.e. 
June 2, 1981. When the matter was placed 
on Board of the Court on June 2, 1981, the 
proceedings show that the District Manager, 
2nd defendant was 
through Advocate Shri N. K. Modi. Defen- 
dant 1 was shown absent with an endorse- 
ment ‘the summons showing service not re- 
ceived back’. Then comes what transpired 
on that day as disclosed in the proceedings 
of the day. The same may be extracted: 


“Shri Modi filed Vakalatnama on behalf 
of defendant No. 2 and prayed for time for 
reply and arguments to the plaintiffs ap- 
plication for temporary injunction. Plain- 
tiff’s counsel has no objection. Therefore, 
request is accepted. 

For reply arguments and awaiting service 
on 3rd June, 1981”. 


On June 3, 1981, an application for stay of 
suit was made on behalf of the Ist defen- 
dant under Section 34. Ex facie, the pro- 
ceedings did not disclose any step having 
been taken by the ist defendant in the pro- 
ceedings as would disenfitle it to an order 
under Section 34. 2nd defendant was im- 
pleaded in his official capacity. Assuming 
the application of the 2nd defendant for 
filing- reply to the interim injunction applica- 
tion also binds the ist defendant though it 
was not served with the summons yet an ap- 
plication seeking time to file reply to an 
interim injunction application cannot be said 
to be a step in the proceedings as would dis- 
play an unequivocal intention to. proceed with 
the suit or would disclose thatthe defendants 
had acquiesced into the resolution of dispute 
by the Court or had abandoned the rights 
junder the arbitration agreement. 


31. The learned Judge also negatived the 
prayer for stay for the additional reason that 
the Ist defendant had not complied with an- 
other condition for relief under S. 34. The 
learned Judge found that in the application 
for stay the applicant had not stated that at 
the time when the proceedings were commenc- 
ed it was ready and willing to do all things 
necessary to the proper conduct of the arbi- 
fration and still remains ready and willing 
lto ‘do the same. The learned Judge held 
after referring to the averments in fhe ap- 
plication’ for stay that there is no averment 
[to that effect. Plaintiff contesting the ap- 
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served and appeared . 


A.L R. 


plication had not raised this contention before 
the trial Court and the first appellate Court 
and that becomes evident from what the 
learned Judge has stated in the judgment that 
both the Courts have not taken into account 
this aspect of the case at all. Obviously the 
learned Judge ought not to have permitted 
the contention while hearing a revision peti- 
tion under Section 115 of the Code of Civil 
Procedure. But apart from this, the finding 
of the learned Judge is contrary to record. 
The application for stay was read over to ug 
and a copy was submitted for our- perusal, 
In para 2 of the application it is clearly 
Staled ihat ‘the defendant is ready and will« 
ing Gchhuk) for this purpose.’ It appears 
that the original application was in Hindi. 
The important word used in the application 
is ‘ichhuk’ which, it was agreed, would mean 
teady and willing. It is followed by the ex- 
pression “for this purpose’ which would imply 
that the ist defendant was always ready and 
willing to proceed with the arbitration when 
commenced and is shown to be ready and 
willing at the time of applying “for stay. 
Therefore, the ist defendant had complied 
with the requirement of his readiness and 
Willingness to go to arbitration. Therefore, 
the learned Judge was clearly in error in 
interfering with the order of the trial Court 


confirmed by the 1st appellate Court on this 
ground also. l 


, 32. Accordingly we hold that the learned 
J udge of the High Court was clearly in errop 
in interfering with. the order made by the 
trial Court and confirmed in appeal granting 
stay of the suit. The judgment of the High 
Court is accordingly set aside and the one 
made by the trial Court and confirmed in 
appeal is restored with no order as to costs, 


Appeal allowed. 





AIR 1982 SUPREME COURT 1314 
(From: Delhi) 
R. S. PATHAK AND BAHARUL 
ISLAM, JJ. 
Petition for Special Leave to Appeal 
(Civil) No 9822 of 1980, D/- 3-8-1999. 
Smt, Ram Piari and others, Petitioners 
v. Rallia Ram and others, Respondents. 


_ Constitution of India, Arts. 226 and. 
227 — Concurrent findings of facts — 
Interference, l 

Auction of sale of evacuee property — 
Objectian — Sale set aside by statutory 
authorities —- Omission to consider mate- 
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rial evidence and reliarce on irreleran! 
considerations by authorities —- Interter- 
ence by High Court with the find:ngs 
held, was justified. (Para 6) 


PATHAK, J.:— We have heard learn- 
ed counsel for the parties ‘at Iengtk on 
this petition for special leave to appeal. 
The petitioners are aggrieved by the 
judgment dated August 7, 1980 of a Di- 
vision Bench of the Delhi High Cour! 
affirming the judgmen- of a learned 
single Judge of that Court allowinz a 
writ petition filed br the respondent 
Rallia Ram. 


2. The subject of dispute is a residen- 
tial evacuee property. Sarab Dayal 
through whom the petitioners claim oc- 
cupied the ground floor, and the re- 
spondent, Rallia Ram oecupied the first 
floor, The Rehabilitetion Authorities 
ordered the sale of the property, anc the 
auction for sale, with which we are con- 
-cerned, was held on August 11, 1962. 


Rallia Ram’s bid of Rs. 11,050 was ac- 
cepted. 
3. On September 8 1961  Sarab 


Dayal filed an objection to the sale in 
which he pleaded, inter alia, that he had 
been prevented from participating in 
the auction for want o notice. The pro- 
ceedings took a protrazted course, -here 
being appeals followed by orders of re- 
mand and ultimately the sale in fevour 
of Rallia Ram was set aside, the order 
being confirmed by tke Joint Chief 
Settlement Commissioner in appeal 
Rallia Ram applied in revision there- 
after and the revision petition was dis- 
missed on May 11, 1967 by the Joint 
Chief Settlement Commissioner. 

4. Rallia Ram then filed a writ peti- 
tion in. the Delhi High Court against the 
order of the Joint Zhief Settlement 
Commissioner and on August 6, 1976 a 
learned single Judge of that court alow- 
ed the writ petition and quashed the 
order of May 11, 1367 and dirzcted 
transfer of the property to Rallia Ram. 
The petitioners and the Union of India 
appealed, but the appeals were dismiss- 
ed by a Division Bench .of the High 
Court on August 7, 1930. 


5. The principal contention on behalf 
of the petitioners is that the. High Court 
erred in interfering with the concurrent 
findings of fact reached by the statutory 
authorities, A further contention is that 
the reserve bid in respect of the pro- 
perty was fixed af Rs. 16,000, and taere- 
fore, the property could not be sold for 
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Rs. 11,050, It seems to us that this peti- 
tion must fail. , 


6. The learned single Judge as well 
as the Division Bench have found that 
the statutory authorities omitted to con- 
sider material evidence on the point 
whether publication of the auction had 
been duly effected in law and whether 
Sarab Dayal had notice of the auction. 
The High Court also held that the statu- 
tory authorities had misdirected them- 
selves in relying on considerations which 
were of no relevance to whether the 
publication and the conduct of the sale 
had been vitiated by any material irre- 
gularity or fraud. We have considered 
the matter carefully and have also taken 
into regard the circumstance that the 
property was sold for less than the re- 
serve bid, but we are not satisfied that 
this Court should interfere. 


7. The petition is dismissed, but in 
the circumstances there is no order as 
to costs, 


Petition dismissed. 


AR 1982 SUPREME COURT 1315 
(From: Gauhati) 
V. D. TULZAPURKAR AND 
R. B. MISRA, JJ, 


Criminal Appeal No. 199 of 1982, -D/- 
16-8-1982, 


Dhananjoy Das, Appellant v. District 
Magistrate and another, Respondents. 


(A) Constitution of India, Art, 22 (5) 
— Defention under S, 3 of National Se- 
curity Act, 1980 —- Detention order — 
There can be an introductory para in 
the grounds of detcntion — Held on 
facts that íst para was introductory and 
as such could not be challenged as vague. 
(National Security Act (1980), S. 3). 


It cannot be said that there can be no 
preamble or introductory para in~ the 
grounds’ of detention,‘ There is no bar to 
have introductory paragraphs in the 
grounds. Whether a particular para- 
graph in the grounds amounts only to 
a preamble or introduction is to be de- 
termined on the facts and circumstances 
of each case and it is open to the Court 
fo come to its own conclusion whether 
that paragraph is only an introductory 
para or contains the grounds on the basis 
of which the detaining authority had 
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the subjective satisfaction for passing 
the order of detention. (Paras 7. 8) 

The grounds of detention read as a 
whole leave no room for doubt that 


paragraph 1 of the grounds of detention 
was only by way of introduction or as 
a preamble. In substance, it only indi- 
.cates the modus operandi adopted by the 
various organisations to the current agi- 
tation on foreigners issue in Assam. The 
2nd and 3rd paragraphs of the grounds 
of detention allege a specific part played 
by the appellant in that agitation. On 
a perusal of grounds of detention as a 
whole the view taken by the High 
Court that the Ist paragraph of the 
grounds of detention was only a pre- 
amble, prelude, or introductory para is 
correct, If this be the position then the 
vagueness in the Ist paragraph cannot 


be made a ground of attack on the im- 
pugned order. (Para 13) 

(B) Constitution of India, Art, 22 (5) 
— Rights of detenu under — Inclusion 


of vague ground amongst clear and de- 
finite grounds is an infringement of his 
rights. 


The law is by now well settled that a 
detenu has two rights under Art. 22 (5) 
of the Constitution: (1) to be informed’ 
as soon aS may be, of the grounds on 
which the order of detention is made, 
that is, the grounds which led to the 
subjective satisfaction of the detaining 
authority, and (2) to be afforded the ear- 
liest opportunity of making a represen- 
tation against the order of detention, 
that is, to be furnished with sufficient 
particulars to enable him to make a re- 
presentation which on being considered 
may obtain relief to him. The inclusion 
of an irrelevant or non-existent ground, 
among other relevant grounds is an in- 
fringement of the first of the rights and 
the inclusion of an obscure or vague 
ground among other clear and definite 
grounds is an infringement of the second 


of the rights. Therefore in this view of- 


the ‘legal position if the grounds are 
vague and indefinite that would amount 
to an infringement of the second right 
of the appellant, It is by virtue of the 
second right that the detaining auth- 
ority has to supply the material facts on 
the “basis of which subjective satisfac- 
tion’ was derived for passing the order 
of détention and this is how the facts 
from which the inference is drawn also 
become a part and parcel of the grounds. 

(Para 19) 
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The question whether a particular 
ground is vague will depend on the facts 
and circumstances of each case because 
vagueness is a relative term. What may 
be vague in one case may not be so in 
Similar circumstances of the other case. 
If the basic facis have been given in a 
particular case constituting the grounds 
of the detention which enable the detenu 
to make an effective representation, 
merely because meticulous details of 
facts are not given will not vitiate the 
order of detention, 

Held that on meticulous exam- 
ination of paras 2 and 3 of the grounds 
of detention the basic facts have been 
given to enable- the detenu to make an 
effective representation. (Para 35) 

(C) National Security Act (65 of 1980), 
S., 3 — Detention order — Grounds of 
detention whether relate to maintenance 
of law and order ox the publie 
order, (Constitution of India, Art, 22). 


The true distinction between the areas 
of “public order’ and “law and order” 
lies not in the nature or quality of the 
Act, but in the degree and extent of its 
reach upon society. The distinction be- 
tween the two concepts of “law and 
order” and ‘public order” is a fine one 
but this does not mean that there can be 
no overlapping. Acts similar in nature 
but committed in different contexts and 
circumstances might -cause different re- 
actions. In one case it might affect speci- 
fic individuals only and therefore touch 
the problem of law and order while in 
andther it might affect public order, The 
act by itself therefore is not determinant 
of its own gravity, It is the potentiality 
of the act to disturb the even tempo of 
the life of the zommunity which makes 
it prejudicial to the maintenance of pub- 
lic order. 


Held on facts that the situation in 
Assam is a grave one and the agitation 
on the issue of foreigners has been going 
on for years and it has taken an ugly 
and serious turn, and the statements of 
facts made in paragraphs 2 and 3 -of the 
grounds of detention in the prevalent 
circumstances in Assam relate to the 
maintenance of public order. (Para 37) 


Cases Referred: Chronological Paras 

AIR 1982 SC 1148: 1982 Cri LJ 1191 36 

AIR 1981 SC 814: (1981) 1 SCC 748: 
1981 Cri LJ 353 _ 29 

1981 Cri LJ 1745 (Gauhati) 26 

AIR 1979 SC 1925: eye £ SCC 370 p 
n . he 5, 


1982 Dhananjoy Das.v. 
AIR 1978. SC 597: (1978) 2 SCR 621 29 
AIR 1975 SC 781: (1975) 1 .SCC 522: 


1975 Cri LJ 643 
AIR 1974 SC 2337: 


26 


1975 Cri LJ 7 34 


_ AIR 1973 SC 897: (1973) 3 SCR 268: 
1973 Cri LJ 627 | 31 
AIR 1971 SC 263: (1970) 1 SCC 536: 
1971 Cri LJ 281 25 
AIR 1969 SC 323: (1969) 1 SCR 562: 
1969 Cri LJ 525 33 
AIR 1966 SC 740: (1966) 1 SCR 709: 
1966 Cri LJ 608 11, 20, 36 
AIR 1959 SC 1335: (1960) 1 SCR 411: 
1959 Cri LJ 1501 5, 6, 30 


AIR 1953 SC 318: 1953 

Cri LJ 1241 27 
AIR 1951 SC 157: 1951 SCR 167: 52 Cri 

LJ 373 23, 30, 32 

MISRA, J.:— The present appeal by 
certificate is directed against the judg- 
ment of the High Court of Gauhati dated 
23rd of February, 1982 Cismissing the 
petition under Art. 226 of the Constitu- 
tion challenging the order of detention 
of the appellant. 


The District Magistrate, Darrang 
passed an order of detencion on 3rd of 
January, 1982 against the appellant un- 
der S. 3 (3) of the National Security Act, 
1980. The order of detention along with 
the grounds was supplied to the appel- 
lant on the same day, thet is, on 3rd of 
January, 1982, The appellant was also 
arrested on the same day. He made a re- 
presentation on the 9th oi January, 1982 
through the Superintendeat of Special 
Jail who forwarded the same to the Gov- 
ernment on 10th of January, 1982. The 
- State Government received the same on 
lith of January, 1982 anc it was reject- 
ed on 13th of January, 1982. 


1953 ECR 708 : 


2. The order of detention was 
challenged by the appellant on 
two grounds: (1) tha: the grounds 
of detention were vague, and 


(2) that the facts narrated in the grounds 
related to law and order situation and 
not to public order. The High Court re- 
pelled both the grounds and dismissed 
writ petition by its order dated 23rd of 
February, 1982. The Higk Court, how- 
ever, granted a certificate for leave to 
appeal to this Court. . 

3. Before dealing with the conten- 
_ tions in this case on behalf of the parties 
it will be appropriate at this 
refer to the grounds of detention which 
were served on the appellant: 


“1, Sri Dhananjoy. Das, aged about 50 
is the President of Purbanchalia’ Lok 


stage to. 
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Parishad, Tezpur Unit. He is a contrac- 
tor by. profession, Sri Das has been play- 
ing a leading part in the current agita- 
tion on foreigners issue in collaboration. 
with other active agitators who are lea- 
ders of AASU, Karmachari Parishad and 
Gana Sangram Parishad, by organising ' 
bundhs, non-co-operation programme 
inciting people to violate Jaw from time 
to time. Such activities have disturbed 
peaceful, tolerant and harmonious life 
of society. 

2. In connection with the programme 
of Rasta Roko commencing from 0/50 
hrs. of 31-12-81 to 1700 hrs, of 1-1-82 
Sri Das in collaboration with others like 
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Nabab Shahjamal, Biren Baishya etc. 
mobilised thousands of people from | 
Parbatia, and other neighbouring areas 


of the town to give obstructions to motor 
vehicles on 31-12-81 and railway traffic 


on 1-1-82. At the instigation of Sri Das 
the people came in large numbers vio- 
lating prohibitory orders. On 1-1-82 the 


_ crowd was instigated by him and afore- 


said associates to pelt stones, brickbats 
etc. on police personnel on duty, This ` 
led to greater violence in which railway 
slippers were burnt, and driver of fire 
brigade was shot at. Ultimately firing 
was resorted to and three persons died 
of bullet injury. 


3, On 2-1-82, when the whole Tezpur 
Town was under curfew, Sri Das along 
with -his other associates mobilised peo- 
ple of Parbatia etc. arid led a procession . 
of thousands of people through curfew- 
bound areas raising slogans instigating 
people to violate curfew. This crowd 
had to be dispersed by use of force. 


4, Such activities of Sri  Dhananjoy 
Das are prejudicial to the interest of 
maintenance of public order. It is essen- 
tial therefore that in order to prevent 
him from indulging in such like prejudi- ` 
cial acts, Sri Das is detained under Na- 
tional -Security Act,” 


4. Shri Rangarajan, counsel for. the 
appellant, seriously contended that the | 
first paragraph of the grounds is so. 
vague that the order of detention must 
be quashed on this ground alone. Shri 
A. M. Majumdar, Advocate General of 
Assam, on the other hand has contended 
that the lst paragraph of the. 
was only a prelude or introductory and 
does not deal with the grounds on which. 
the District Magistrate had_ his subjec- ` 


- tive satisfaction for passing the order of 


detention. 


\ 
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5. There is no doubt that if the first 
paragraph of the grounds constitute the 
grounds of detention, it is vague and 
the order. of detention must be quashed 
on the ground of vagueness with regard 
to the ‘statement contained therein. 
Therefore, the main question for con- 
sideration in this case is whether the 
first paragraph of the grounds is merely 
introductory or a preamble or a prelude. 
Shri Rangarajan contends that there 
could be no prelude or preamble to the 
_ grounds. Article 22 (5) of the Constitu- 
tion provides for supplying the grounds 
of detention, In support of his conten- 
tion he placed reliance on Mohd, Yousuf 


Rather v. State of J. and K., (1979) 4 
SCC 270: (AIR 1979 SC 1925). In that 
case Dr, Singhvi for the State  strenu- 


ously submitted that the first paragraph 
of the grounds supplied to the petitioner 
was of an introductory: nature, that 
paragraphs 2, 3, 4 and 5 referred to the 
events which furnished the background 
and that the penultimate paragraph 
alone contained the grounds of detention 
as such. He submitted that-.it was per- 
missible to separate the introduction and 
the recital of events constituting the 
background from the grounds of deten- 
tion and if that was done it would be 
apparent that the order of detention 
_ suffered from no infirmity, He sought to 
draw support for his submission from 
the decision in Naresh Chandra Gan- 
guli v. State of West Bengal, (1960) I 
SCR 411: (AIR 1959 SC 1335). In thal 
case Ss. 3 and 7 of the Preventive Deten- 
tion Act 1950 were the subject-matter of 
consideration and this Court held that the 
two sections read ‘together contemplate 
that the copy of the order passed by the 
detaining authority under S. 3 (2) of the 
Act to be served on the detenu should 
contain, (1), a preamble reciting in terms 
one or more of the sub-clauses of cls. (a) 
and (b) of S. 3 (1) as its object or ob- 
‘jects, (2) the grounds: contemplated. by 
S, 7, namely, the conclusions of -fact, 
which led to the passing of the order of 
detention, informing the detenu as to 
why he was detained, and (3) particu- 
lars, if and where necessary, but not 
those. referred to in sub-ss. (3) and (4) 
of S, 3 of the Act, This case thus, con- 
templated of a preamble or introductory 
part in the grounds of detention. 


6. Shri Rangarajan for the appellant, 
however, contended that the view | taken 
in N. C. Ganguli’s case (AIR 1959 SC 
1335) (supra) does not hold the field and 
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he referred to the following observa- 
tions made by Chinnappa Reddy J. in 
Mohd. Yousuf Rather’s case (AIR 1979 
SC 1925 at pp. 1331 & 1332) (supra): 


“It is impossiblé to agree with the 
submission of Dr, Singhvi. The annexure 


to the order of detention detailing the 
grounds, of . detention has been fully 
extracted by my Iearned brother Sin- 


għal, J. We are unable to see how fac- 


tual allegations such as those contained 


in the paragraphs 1 to 5 of the .grounds 
of detention can be said to be merely 
introductory or as constituting the back- 
ground, In Naresh Chandra Ganguli v. 
State of W. B. what was read by the 
Supreme Court as the ‘preamble’ was 
the recifal in terms of S, 3 (1) clause (a' 
and (b) of the Preventive Detention Act, 
namely: that the detenu was being de- 
tained in pursuance of a detention order 
made in exercise of the powér confer- 
red by S. 3 of the Preventive Detention 
Act on the ground that the detenu was 
acting in a manner prejudicial to the 
maintainance of public order as evi- 
denceq by the particulars fiven there- 
after, The particulars given in the sub- 
sequent paragraphs, the Court said, con- 
stituted the grounds. We do not under- 
stand Naresh Chandra Ganguli v. State 
of W. B, as laying down that it is per- 
missible to dissect or trisect the grounds 
of detention into introduction, back- 
ground and ‘grounds’ as such. There is 
no warrant for any such division, 


. The distinction made in Naresh 
Chandra Ganguli case between the ‘pre- 
amble’, meaning thereby the recital in 
terms of the statutory provision and the 
‘grounds’ meaning thereby the conclu- 
sions of fact which led to the passing of 
the order of detention does not justify 
any distinction being made between in- 
troductory facts, background facts. and 
‘grounds’ as such. AIL allegations of fact 
which have led to the passing of the 
order of defention are ‘grounds’ of de- 
fention. If such allegations are irrelevant 
or vague the detenu is entitled to be, 
released.” 


Shinghal, J.. with whom Sarkaria, J. 
concurred, however, did not go to the 
extent of saying that there cannot be a 
preamble or introduction to the grounds. 
According to the counsel for the appel- 
lant the observations made by Chinn- 
appa Reddy, J. would be taken to be the 
observations made by the Full Court in- 
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asmuch as he agreed witk the view ex- 
pressed by Sarkaria and Shinghal. JJ. 


7. Be that as it may, tke observations 
. referred to above do not indicate that 
there can be no preamble or introduc- 
tory para in the grounds of' detention. 
There is no bar to have introductory 
paragraphs in the grounds: The observa- 
tions only mean all allegations of facts 
which have led to the pessing of the 
order of detention will form part of the 
grounds of detention, It is, therefore, 
difficult to accept the centention that 
there could be no introductory para in 
the grounds, 


8. Whether a particular paragraph in 
the grounds amounts only to a preamble 
or introduction is to be determined on 
the facts and circumstances of each case 
and it is open to the. Ccurt to come to 
its own conclusion whether that para- 
graph is only an introductory para or 


contains the grounds om the basis of 
which the detaining aufhority had the 
Subjective satisfaction fcr passing the 


order of detention. 


9, ‘Preamble’ has been- defined ın the 
Oxford English Dictionary to mean a 
preliminary statement in speech or 
writing; an introductory paragraph, sec- 
tion, or clause; a preface, prologue, in- 
troduction. It has further been defined 
there as “an introductory paragraph” or 
part in a statute, deed, or other docu- 
ment setting forth the ground and inten- 
tion of it.” The preamble. thus betokens 
that which follows. 


10. The first part of paragraph 1 of 
the order of detention in the instant case 
is admittedly introductory where it says: 

“Sri Dhananjoy Das, saged about 50 
years is the President ef Purbanchalia 
Lok Parishad, Tezpur Unt. He is a con- 
tractor by profession.” 


The dispute is about tke aatre of the 
Iatter part of paragraph 1. Jt says: 

“Sri Das' bas been plaving a leading 
part in the current agitation on 
foreigners issue in collaboration with 
other active agitators who are leaders 
of AASU Karmachari Parishad & Gana 
Sangram Parishad, by organising bundhs, 
non-co-operation programme, inciting 
people to violate law frorm time to time. 
Such activities have disturbed’ peaceful, 
tolerant and harmonious life of society.” 
Paragraphs 2 and 3 of tne grounds of 
detention deal with speciñe instances of 
the activities of the appelant. The pen- 
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ultimate -paragr apa 4 ot. the grounds 
says: 

“Such activities of Sri Dhananjoy Das 
are ‘prejudicial to the interest of main- 
tenance of public order.” 


Significance must be ‘attached to the 
language used in the last sentence of the 
ist paragraph and the ist sentence of 
the last paragraph, the former says : 


"Such activities have disturbed peace- 
ful, tolerant and harmonious life of - 
society.” 

While the latter ie, the Ist sentence of 
the last paragraph 4 states that: 


“Such activities of Sri Dhananjoy Das 

are prejudicial to the interest of main~ 
tenance of public order.” 
The tenor of the document indicate that 
the appellant has been playing a lead- 
ing part in the current agitation on 
foreigners issue in collaboration with 
other active agitators who are leaders 
of AASU, Karmachari Parishad and 
Gana Sangram Parishad by organising 
bundhs, non-co-operation programme, 
inciting people to violate law from time 
to time. It only indicates that the three 
organisations have been taking part in 
the current agitation on foreigners issue 
in the manner stipulated in the first 
paragraph, in which the appellant has 
also been playing a leading part. Para- 
graphs 2 and 3 of the grounds deal with 
specific part attributed to the appellant 
on specific days and at specific places. 
That is why the first sentence of the last 
paragraph 4 stipulates such activities of 
Sri Dhananjoy Das are prejudicial to 
the interests of maintenance of public 
order and the appellant was called upon 
to make a representation against the al- 
legations made against him in para- 
graphs 2 and 3 of the grounds. The first 
paragraph only contemplates - that the 
various organisations have been taking 
part in the current agitation against the 
foreigners issue in the various modes 
enumerated therein. 

11, Shri Rangarajan sought to derive 
support for his contention from aver- 
ments made in paragraph 5 of the 
counter affidavit filed by the District 
Magistrate on 24th of Jan. 1982 wherein 
it has been stated that ground No. 1 is 
clear, specific and eloquent which pro- 
vided all the opportunities to the detenu 
to submit his representation, This aver- 
ment was in reply to the allegation 
made in the writ petition that para- 
graph 1 of the grounds was vague and. 
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indefinite. Therefore, on the own show- 
‘ing of the District Magistrate, he treat- 
: ed paragraph 1 as constituting one of 
_ the grounds of detention. Later on he 
sought permission of the Court to file a 
. supplementary affidavit, which was al- 
lowed. In the supplementary affidavit he 
averred that paragraph 1 of the grounds 
constitute only a preamble or introduc- 
tory para and the grounds on which he 
had subjective satisfaction for passing 
the order of detention against the ap- 
pellant were contained in paragraphs 2 
and 3 of the grounds of detention. In 
support of the application for permis- 
Sion to file a supplementary affidavit by 
way of clarification he relied on the 
parawise comments made by him which 
he had sent to the Government under 
his memo. No. DCM.49/81/29 dated 15th 
of Jan. 1982 with a copy to the Senior 
Advocate, While dealing 
with paragraphs 9 and 10 of the peti- 
tion the District Magistrate had com- 
mented that para 1 of the grounds of 
detention is of the nature of introduc- 
tion and para 4 is of the nature of con- 
clusion. It was also submitted for the 
appellant that . the District Magistrate 
having once admitted in the counter- 
affidavit that para 1 of the grounds of 


detention constitute grounds of de- 
tention he could not subsequent- 
ly turn turtle and say that it 
was only by way of introduction 


or preamble.and he could not have been 
allowed to change his position by filing 
a supplementary. affidavit, The order of 
detention, said the counsel, is conclusive 
as to the state of mind of the person 
who made it and that no extraneous evi- 
dence can be taken into consideration to 
prove that state of mind and hence any 
additional evidence such as the note 
made by the District Magistrate was not 
admissible to prove that the rule has 
- been complied with. Such evidence could 
not have been given by the District 
Magistrate in view of the earlier affida- 
vit dated 24th of Jan. 1982 expresslv 
saying that paragraph 1 is the ground 
which is clear, specific and eloquent. In 
support of his contention he placed reli- 
ance on Dr. Ram Manohar Lohia `v. 
State of Bihar, (1966) 1 SCR 709: (AIR 
1966 SC 740). 


12, The Advocate General of Assam, 
‘on the other hand, has contended that 
‘the counter affidavit: filed earlier by the 
District Magistrate was‘ just in reply to 


the averments: made in- the writ petition _ 
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and therein it was stated that ground 
No. 1 of the grounds of detention was 
vague and indefinite and in reply there- 
to the District Magistrate denied the 
vagueness of that ground.” The District 
Magistrate, however, has clarified the 
position in his parawise comments which 
he had sent to the Government by 
Memo, No. DCM.49/81/29 dated 15th of 
Jan., 1982. He clarified the position that 
paragraph 1 of the grounds of detention 
was only a preamble or introduction. 
This was done by him long before the 
filing of the writ petition itself and, 
therefore, the supplementary affidavit 
filed by him clarifying the position can- 
not be said to be am afterthought and 
the High Court accepted the position 
that the District Magistrate did not take 
into consideration the statement of facts 
made in paragraph 1 of the grounds of 
detention. 

13. The grounds of detention read as 
a whole leave no room for doubt that 
paragraph 1 of the grounds of detention 
was only by way of introduction or as 
a preamble. In substance,” it only indi- 
cates the modus operandi adopted by 
the various organisations to the current 
agitation on foreigners issue in Assam. 
The 2nd and 3rd paragraphs of the 
grounds of detention allege a specific 
part placed by the appellant in that agi- 
tation, On a perusal of grounds of de- 
tention as a whole we are satisfied that 
the view taken by the High Court that 
the ist paragraph of the grounds of de- 
tention was only a preamble, prelude, 
or introductory para is correct. If this 
be the ‘position then the. vagueness in 
the lst paragraph cannot be made a 
ground of attack on the impugned order. 

14, The . Advocate General feebly 
sought to contend that assuming that 
ist paragraph of the grounds also con- 
stituted the grounds for detention there 
was no vagueness in’ as much as the 
material facts detailed in paragraphs 2 
and 3 were sufficient to enable the ap- 
pellant to make an effective representa- 
tion, For example, bundh referred to in 
paragraph 1 has been detailed in the 
2nd paragraph, non-co-operation referred 
to in paragraph 1 has also been clarified 
by necessary implication in para 2 inas- 
much as Rasta Roko programme or 
creating obstacles in the roads necessari- 
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Iy -helped the non-co-operation by. pre- 


venting people -from:: attending their 
offices or : performing their statutory 
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15. In the view that we have taken 
that the Ist paragraph of the grounds is 
only introductory it is not necessary to 
deal with this aspect of the matter at. 
length. 


16, This takes us to the vagueness in 
paragraphs 2 and 3 of the grounds of 
detention which specifically refer to the 
part played by the appellant in the agi- 
tation on specific dates, 


17. In ground No. 2 it has not been 
mentioned that Nabab Shahiamal and 
Biren Baishya ete, were leaders or even 
connected with any of the organisations 
mentioned in ground No, 1. It was not 
even stated that all the instances refer- 
red to took place- in Tezpur town. It has 
also not been stated what were exactly 
the acts of instigation by the detenu, 
The place and the manner of inciting 
people who came in large numbers to 
violate prohibitory orders or to pelt 
stones has not been mentioned. 


18. In ground No. 3 no particulars 
were given about when the order of 
curfew was promulgated and by whom. 
It is only baldly stated that the detenu 
“with his other associates mobilised peo- 
ple of parbatia etc.” The people assem- 
bled had come from other places, These 
places were not mentioned. None of the 
details of the slogans by way of insti- 
gating people to violate the curfew had 
been mentioned and thus grounds Nos. 2 
and 3 also suffer from vagueness and 
this was quite sufficient to vitiate the 
proceedings. 


19. The law is by now well settled 
that a detenu has two rights’ under 
Art. 22 (5) of the Constitution : (1) to 


be informed, as soon as may be, of the» 


grounds on which the order of detention 
is made, that is, the grounds which led 
to the subjective satisfaction of the de- 
taining authority, and (2) to be afforded 
the earliest opportunity of making a re- 
presentation against the order of -deten- 
tion, that is,. to be furnished with suff- 
cient particulars to enable him to make 
a representation which on being consid- 
ered may obtain relief to him. The in-, 
clusion of an irrelevant or non-existent 
ground, ‘among other relevant grounds 
is an infringement of the first of the 
rights .and the inclusion’ of an obscure 
or vague ground among other clear and 
definite . grounds is. an infringement of 
the second of the rights.. Therefore in 
this view of the .legal position if | the 
grounds are vague and indefinite that 
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would amount to an infringement of the: 
second right of the appellant, It is by} 
virtue of the second right that the de-| 
taining authority has to supply the; 
material facts on the basis of which sub-' 
jective satisfaction was derived for pass- 
ing the.order of detention and this is! 
how the facts from which the inference 
is drawn also become a part and parcel 
of the grounds. Therefore, the important 
question is whether grounds Nos. 2 and 
3 are so vague as to infringe the second 


right of the appellant conferred by 
Art. 22 (5) of the Constitution, 

20. Shri S. Rangarajan referred to 
Dr. Ram Manohar Lohit v. State of 
Bihar, (1966) 1 SCR 709: (AIR 1966 SC 
740) (supra) wherein the Constitution 
Bench held: 


“If on its face an order of detention 
is in terms of the rule, ordinarily, a 
court is bound to stay its hands and up- 
hold the order. When an order is on the 
face of it not in terms of the rule, a 
court cannot enter into an investigation 
whether the order of detention was in 
fact in terms of the rule. So the State 
cannot be heard to say or prove that 
an order was in fact made to prevent 
acts prejudicial to public order though 
the order does not say SO0......... The order 
is conclusive as to the state of the mind 
of the person who made it and no evi- 
dence is admissible to prove that state 
of mind. Extraneous evidence such as 
the note made by the District Magistrate 
was not admissible to prove that the 
rule has been complied with.” 


21. There is no denying the fact that 
the ground of detention must be in exis- 
tence on the date when the order was 
passed and the authority concerned has 
to be satisfied about the grounds of. de- 
tention on the date of the order and the 
Satisfaction of the detaining authority 
must be clear on the face of it from the 
grounds of detention and no extraneous 
evidence is admissible to prove what 
actually weighed with the detaining 
authority while passing the order of ‘de- 
tention. 

22. It must, however, be kept in mind 
that it is not what a party chose to put 
a gloss on the grounds of detention but 
it is the document itself which will be 
taken to be the proof of what weighed 
with the detaining authority while pass- 
ing the order of detention and it is -for 
the Court to. decide whether . certain 
paragraphs of the. grounds of detention 
were:; only by way of introduction or 
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preamble or constitute the grounds of 
detention itself, As observed earlier, we 
have meticulously perused the grounds 
of detention and the tenor of the docu- 
ment read as a whole indicates that the 
lst paragraph of the grounds of deten~ 
tion is only by way of introduction of 
preamble. , 
23. Before dealing with this question 
of vagueness about paragraphs Nos. 2 & 
3 of the grounds we would like to deal 
with certain authorities which have been 
cited on behalf of the appellant to indi~ 
cate what constitutes the grounds of de- 
tention. In the State of Bombay v. Atma 
Ram Sridhar Vaidya, 1951 SCR 167: 
(AIR 1951 SC 157) this Court held: 


“Clause (5) of Art. 22 confers two 
rights on the detenu, namely, first, a 
right to be informed of the grounds on 
which the order of detention has been 
made, and secondly, to be afforded the 
earliest opportunity to make a represen- 
tation against the order; and though 
these rights are linked together they are 
two distinct rights. If grounds which 
have a rational connection with the ob- 
jects mentioned in S, 3 are supplied, the 
first condition is complied with. But the 
right to make a representation implies 
that the detenu should have informa- 
tion so as to enable him to make a re- 
presentation, and if the grounds sup- 
plied are not sufficient to enable the de- 
tenu to make a representation, he can 
rely on the second right. He may if he 
likes ask for further particulars which 
will enable him to make a representa- 
tion, On an infringement of either of 
these two rights the detained person has 
a right to approach the court, and even 
if-an infringement of the second right 
under Art, 22 (5) is alone established he 
is entitled to be released.” 


24, As observed earlier it is on ac- 
count of the second right that it becomes 
necessary to give facts on which the 
conclusion is based. By now it is well 
settled that the grounds of detention 
constitute the facts also on which the 
conclusion has been drawn. 


25, The learned counsel for the appel- 
lant cited various cases by way of 
example in which in somewhat similar 
situation the grounds of detention were 
branded as vague. In Chaju Ram v., State 
of J, & K., (1970) 1 SCC 536: (AIR 1971 
SC 263) the grounds charged the detenu 
with having conspired with some 
leaders of Democratic Conference and 
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having incited landless people of R. S. 
Pura Tehsil to forcibly occupy the land 
comprised in MNandpur Mechanised Farm 
and to have persuaded them to resist 
violently any attempt to evict them. No 
details of the leaders of the conference 
or of the persans incited or the dates on 
which he conspired or incited the squat- 
ters or the tite when such conference 
took place wer2 mentioned: In the facts 
and circumstances of the case it was held 
by this Court {para 10); | 


“It would be impossible for anybody 
to make a representation against such 
grounds, These grounds, on the authori- 
ties of this Court, too numerous to be 
cited here, must be held to be vague.” 


26. The next case cited was that of 
Gopal Bauri v. District Magistrate, Burd- 
wan (1975) 1 SCC 522: (AIR 1975 SC 
781). The grounds which had been fur~ 
nished to the detenu in that case descri- 
bed the occurrences of two successive 
days, namely, March 20, and 21, 1973. 
Ground No, 1 charged the detenu with 
regard to the incidence of March 20, 
1973 that he with other associates com- 
mitted theft of ball bearings and wheels 
of the bucket carriages of the rope-way 
lines near Harishpur village’ and the 
supply of sand to the collieries was sus- 
pended, Likewise, about the incidence of 
March 21, 1973 the second ground 
charged the detenu that he with other 
associates committed theft of ball bear-= 
ings and wheels of the bucket carriages 
from the rope-way lines at Palashbon 
village causing suspension of supply of 
sand to the collieries, The detenu was 
not communicated the names of the 


. particular associates from whose posses« 


sion recovery of the stolen articles, the 
subject matter of thefts disclosed in the 
two grounds, was made and on the facts 
and circumstances of that case it was 
found that the grounds of detention 
were vague, 


27, In Dr, Rem Krishan Bhardwaj v, 
State of Delhi, 1953 SCR 708: (AIR 1953 
SC 318) one of the grounds of detention 
mentioned was that r | 


‘You have been organising the moves 
ment (Praja Parishad Movement) by ens 
rolling volunteers among the refugees in 


your capacity as President of the Refus 
‘gee Association of Bara Hindu Rao.” 


This ground was held to be vague and 
even though the other grounds were not 
vague, the detention was held to be not 
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in accordance with the procedure estab- 
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l lished by law and was therefore illegal. 


28, In Bhupen Deka v, State of Assam, 
1981 Cri LJ 1743 (Gauheti) only ground 
No. 1 was germane to the supplies and 
services essential to the community. The 
other grounds did not pertain to main- 
tenance of supplies and services essen- 
tial to the community. The Court on the 
facts held that (para 3): 


E there is nothing in the groand 
to show disclosure of any material Fact 
as to when, where, how and in what 
manner the bundhs, picketings, satya- 
graha had taken place and how anc in 
what manner they affected the supplies 
and services essential to the community. 
There is not a single specific date or 
time of the bundhs, picketings, sacya- 
graha nor is there any indication as to 
how the “supplies and services” essen- 
tial to the community were _ affected.” 
In the circumstances the order of deten- 
tion was declared invalid and void on 
the ground of vagueness. 


29, Shri Rangarajan also referred to 
Kamla Kanhaiyalal Khushalani v. State 
of Maharashtra, (1981) 1 SCC 748: (AIR 
1981 SC 814) to conterd that this case 
has added new dimension to various fea- 
tures of and concept of liberty ensLrin- 
ed in Art. 21. In the above case this 
Court observed (para 5): 


“This Court in’ Maneka Gandhi v. 
Union of India, (1978) 2 SCR 621: LAIR 
1978 SC 597) has widened the horizon 
of Articles 21 and addec new dimensions 
to various features of and concept af li- 
berty enshrined in Article 21. In view 
of the decision in the aforesaid zase, 
Art, 22 (5) of the Constitution assumes 
a new complexion and has to be con- 
strued liberally and meaningfully s3 as 
to permit the legislature to impose the 
minimum possible curbs on the precious 
rights of a citizen, by virtue of preven~ 
tive detention, If a procedure under 
Art. 21 has to be reasonable, fair and 
just, then the words ‘effective represen- 
tation’ appearing In Art 22 (5) must be 
construed so as to provide a real and 
meaningful opportunity to the detenu to 
explain his case to the detaining zuth- 
ority in his representation. If the words 
‘effective representation’: are interpreted 
in an artificial or fanciful manner, then 
it would defeat the very object not only 
of Art. 22 (5) but also of Art. 21 o? the 
Constitution.” 
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30, The Advocate General of Assam, 
however, an the other hand cited cases 
in which in similar situations the 
grounds were not branded as vague, He 
referred to Naresh Chandra Ganguli v. 
State of West Bengal, {AIR 1959 SC 
1335) (supra). In that case the argument 
was that the grounds contained in para- 
graph 4 were vague and indefinite and 
not enabling the person detained to 
make his representation. It appeared 
from the said paragraph that the detenu 
in that case intended to proceed to Delhi 
on Oct. 9, 1958 with a view to instigate 
plans against the personal security of 
the Prime Minister. The place, date and 
purpose of the planned nefarious activi- 
ties had all been stated as clearly as 
could be expected. The argument, how- 
ever, was that it was necessary to state 
the details of the plans hatched in Delhi 
This Court dealing with the point ob- 
served (Para 13): 


“There are several answers to this 
contention, Paragraph 4 has reference to 
Something which was apprehended but 
lay in the womb of the future, From the 
nature of the fact that it was not an 
event which had already happened bul 
what was apprehended to be in the con- 
templation of the detenu and his asso- 
clates, if any, no further details of the 
plan could possibly be disclosed.” 


Reliance was placed in that case on the 
State of Bombay v. Atma Ram Sridhar 
Vaidya (AIR 1951 SC 157) (supra) 
wherein it was held that vagueness is a 
relative term. It was observed further 
(para 13): 


‘Its meaning must vary with the facts 
and circumstances of each case. What 
may be said to be vague in one case 
may not be so in another, and it could 
not be asserted as a general rule that 
a ground is necessarily vague if the only 
answer of the detained person can be to 
deny it, If the statement of facts is cap- 
able of being clearly understood and is 
sufficiently definite to enable the detain- 
ed person to make his representation, it 
cannot be said that it is vague, Further. 
it cannot be denied that particulars of 


-what has taken place, can be more defi- 


nitely stated than those of events which 
are yet in the offing, In the very nature 
of things, the main object of the Act is 
to prevent persons from doing some- 
thing which comes within the purview 
of any one of the sub-clauses of cl. (a) 
of 5. 3 (D of the Act.” 
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31. Next . reliance was placed on 
Masood Alam v. Union of India, (1973) 
3 SCR 268: (AIR 1973 SC 897). In this 
case also the order of detention was 
challenged on ‘the ground of vagueness 
of some of the grounds, Reference was 
specially made to the last two lines of 
ground No, 1 relating to the collection 


of Rs. 700 for Youth Majlis and to 
grounds Nos. 2 and 3. In the facts and 
circumstances of the case this Court 


held (Para 12): 

“If the last two lines are read, as they 
should be, along with the remaining 
contents of ground No. 1 it cannot be 
said that the petitioner was unable to 
tender his explanation with respect to 
the allegation contained therein. Quite 
clearly, the exact point of time and the 
people from whom small amounts were 
collected could not possibly be stated 
with precision. Grounds Nos. 2 and 3, as 
is clear, contain precise details in the 
various clauses enumerated therein. Ac- 
‘cording to ground No, 2 the petitioner 
has extra-territorial loyalties and, there- 
fore, he is a threat to security of India 
and this conclusion is arrived at on the 
basis of the instances stated in cls. {a) to 
(d) which are precise and definite. Simi- 
larly, ground No. 3 says that the peti- 
tioner has been exciting communal feel- 
ings among the Muslims in India and 
contributing to communal disturbances 
in Aligarh city and this conclusion is 
based on instances stated in cls. (a) to 
(d) which are precise and definite, The 
instances under both these grounds are 
relevant and germane to the object 
which is sought to bè achieved by S. 3 
of the Act for the purpose of detaining 
persons who are likely to act in manner 
prejudicial to the security of the State 
or maintenance of public order.” 


32. State of Bombay v. Atma Ram 
Sridhar Vaidya (AIR 1951 SC 157) 
(supra) was sought to be distinguished 
by the Advocate General and referred to 
the following observations made by the 
Court: 

tThis however does not mean. that all 


facts leading to the conclusion mention-. 


ed in the grounds must be conveyed to 
the detained person at the same time the 


grounds are conveyed to him. The facts: 


on which the conclusion mentioned in 
the grounds are based must be available 
to the Government, but 
cases where there is delay or difficulty in 
collecting the exact date or it may not be 
convenient to set out all the facts, in the 


Dhananjoy Das v. Dist, Magistrate 


there may be’ 


_agent and courier...,.. 


A. TLR. 


first communication. If the second com- 
munication contains no further conclusion 
of fact from facts, but only furnishes all 
or some of the facts on which the first . 
mentioned conclusion was founded it is 
obvious that no fresh ground for which 
the order of detention was made is being 
furnished to the detained person by the 
second communication which follows 
sometime after the first communication.” 


33. Next reliance was placed on 
Bidya Deb Barma vy. District Magistrate, 
Tripura, Agartala, (1969) 1 SCR 562: 
(AIR 1969 SC 323}. In that case also the 
impugned order was challenged on the 
ground of vagueness inasmuch as the 
ground did not give any details since no 
particulars of time, place and circum- 
stances had been mentioned and relevant 
and irrelevant matters had also been 
included. In the circumstances of the 
case this Court negatived the contention 
and observed (Para 13): 


“The grounds begin by stating gene- 
rally what the activities were. They con- 
sisted of instigation of tribal people to- 
practise jhuming and preventing the 
authorities from delivering paddy to 
Government under the procurement 
schemes. This instigation it is said was 
through mass and secret meetings and 
resulted in violent resistance to Govern- 


_ ment. Having said this the grounds then 


specify the places where and the dates 
on which the meetings were held and 
the date on which and place at which 
the resistance took place. In our judg- 
ment more detailed information was not 
necessary to give the detenus an oppor- 
tunity to make their representations.” 


- 34. In Vakil Singh v. State of J. & K. 
AIR 1974 SC 23837 this Court observed 
(Para 29): 


“Grounds? within the contemplation 
of S. 8 (1) of the Act means ‘materials’ 
on which the order of detention is pri- 
marily based. Apart from conclusions of 
facts ‘grounds’ have a factual - ‘constitu- 
ent, also. They must contain the pith and > 
substance of primary facts but not sub- 
sidiary facts or-evidential details, This 
requirement as to the communication of 
all essential constituents of grounds was 
complied with in the present case. The 
basic facts, as distinguished from factual 
details, were incorporated In the mate- 
rial communicated to the detenu. He 
was told. the name of the notorious PAK 
through whom he 


i 
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was supplying the information about. the 
Indian Army. He was informed about 
the’ places in Pakistan which he was 
visiting. He was further told that in lev 
of the supply of this information he hac 
been receiving ‘money from Pakistan 
Nothing more was required to be inti- 


mated to enable him to make an effec- 
tive representation. The facts whic 
were not disclosed were not basic facts 
and their non-disclosure did not affec 


the petitioner’s right of making a re- 
presentation.” 
35. After analysing the various cases 


cited on either side we are of the view 
that the question whether a particular 
ground is vague will depend on the facts 
and circumstances of each case because 
vagueness is a relative term. What mar 
be vague in one case may not be so in 
similar circumstances of the other case 
If the basic facts have been given in a 
particular case’ constituting the ground: 
of detention which enable the detenu ta 
make an effective representation, merely 
because meticulous details of facts are 
not given will not vitiate the order ol 
detention. We have meticulously examin- 
ed paragraphs 2 and 3 of the grounds o? 
detention and we are satisfied that basie 
facts have been given to enable. the ap- 
pellant to make an effective representa- 
tion, Of course, it would have been bet- 
ter if other minute details had also been 
given. 


36. Lastly we take up the plea raised 
on behalf of the appellant that the facts 


alleged in the grounds of detention onlv 


Kai a 
make out a case for maintenance of lav’. 


FA 


and order and not of public order. The 
difference between the expressions ‘law 
and order’ and ‘public order’ has been 


the subject matter of consideration br 
this Court on various occasions. In Dr. 
Ram Manohar Lohia v. State of Bihar 
(AIR 1966 SC 740) (supra) this Court ob- 
served: 


“What was meant by the ‘maintenance 
of public order’ was the prevention ož 
disorder of a grave nature, a disorder 
which the authority thought was neces- 
sary to prevent in view of the emergen: 
situation created by external aggression. 
whereas the expression ‘maintenance ož 


“law and order’ may mean ovrevention ož 
disorder of comparatively lesser gravity. 


and of local significance only.” 
Again, the distinction was brought out ir: 


Ashoke Kumar'v, Delhi ` Administration, ' 


AIR 1982 SC 1143, to which one of us 


Bachan Singh v. 


S.C. 1325 


observ- 


State of Punjab 


was a party. This 
ed (para 13): 

“The true distinction between the areas 
of “public order” and “law and order” 
lies not in the nature or quality of the 
act, but in the degree and extent of its 
reach upon society. The distinction þe- 
tween the two concepts of “law and 
order” and “vublic order” is a fine one 
but this does not mean that there can be 
no overlapping. Acts similar in nature 
but committed in different contexts and 
circumstances might cause different re- 
actions. In one case it might affect spe- 


Court 


cific individuals only and therefore 
touch the prcblem of law and order 
while in another it might affect public 


order. The act by itself therefore is not 
determinant of its own gravity. It 1s the 
potentiality of the act to disturb the 
even tempo of the life of the community 
which makes it prejudicial to the main- 
tenance of public order.” 

37. The situation in Assam is a grave 
one and the agitation on the issue of| 


foreigners has been going on for years, 
and it has taken an ugly and serious 
turn, and the statements of facts made 


in paragraphs 2 and 3 of the grounds of 
detention in the prevalent circumstances 
in Assam relate to the maintenance ofj 
public order in view of the law laid 
down in the above case. 

38. For the foregoing discussion the 
appeal must fail, It is accordingly dis- 
missed. 

Appeal dismissed. 
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of India and others; Kartar Singh and 
another v, Delhi Administration; Sher 
Singh and another v, State of Punjab 
and another; Sunil Batra v, Delhi 
Administration; Mal Singh v. State of 
Haryana; Nirpal Singh v, State of Har- 
yana; Jagmohan Singh v, State of Har- 
yana; Ujagar Singh and another v. State 
of Punjab and others. 


(A) Penal Code (1860), S. 302 — Cri- 
minal P. C, (1974), S. 354 (3) — Death 
penalty — Unreasonable and arbitrary 
—- No guidelines provided by legislature 
for imposition of death penalty — S. 302, 
IPC and S. 354 (3), Cr. P. C. are viola- 
tive of Arts, 14, 21. (Constitution of 
India, Arts, 14, 21). 

Per Bhagwati, J. (Minority view):— 

The death penalty provided under 
S. 302 of the Penal Code read with Sec- 
tion 354 sub-sec. (3) of the Criminal P. C. 
(1974), is unconstitutional and void as 
being violative of Arts. 14 and 21. Death 
penalty does not serve any social pur- 
pose or advance any constitutional value 
and is totally arbitrary and unreason- 
able, AIR 1973 SC 947, Not followed. 

(Para 81) 


Death penalty as provided under Sec- 
tion 302 of the Penal Code read with 
S. 354 sub-sec. (3) of the Criminal P. C. 
(1974), does not subserve any legitimate 
end of punishment, since by killing the 
murderer it totally rejects the reforma- 
tive purpose and it has no additional de- 
terrent effect which life sentence does 
not possess and it is therefore not justi- 
fied by the deterrence theory of punish- 
ment. Though retribution or denuncia- 
tion is regarded by some as a proper 
end of punishment, it cannot have any 
legitimate place in an enlightened phi- 
losophy of punishment. ~ Death penalty 
has no rational nexus with any legiti- 
mate penological goal or any rational 
penological purpose and it is arbitrary 
and irrational and hence violative of 
Arts, 14 and 21 of the Constitution. 

(Para 65) 


The objective of the United Nations 
has been and that is the standard set by 
the world body that capital punishment 
should ultimately be abolished: in all 
countries, This normative stand- 
ard set by the world body must be taken 
into account in determining whether 
the death penalty can be regarded as 
arbitrary, excessive and unreasonable 
so as to be constitutionally invalid. 

(Para 8) 


Bachan Singh v. State of Punjab 


A. LR. 


The Constitution does not in so many 
terms prohibit capital punishment. In 
fact, it recognises death sentence as one 
of the penalties which may be imposed 
by law. From the legislative 
the relevant provisions of the Penal 
Code and the Criminal P. C. it is found 
that in our country there has~ been a 
gradual shift against the imposition of 
death penalty. Life sentence is now the 
rule and it is only in exceptional cases, 
for special reasons, that death sentence 
can be imposed. The legislature has 
however not indicated what are the spe- 
cial reasons: for which departure can he 
made from the normal rule and death 
penalty may be inflicted. The legislature 
has not given any guidance as to what 
are those exceptional cases in which. de- 
viating from the normal rule. death 


history of `w- 


a 


sentence may be imposed. This is left a 


entirely to the unguided discretion of 
the court, a feature, which has lethal 
consequences so far as the constitution- 
ality of death penalty is concerned. 
(Paras 18, 19) 


Death penalty is irrevocable; it can- 
not be recalled If a person is sentenced 
to imprisonment, even if it be for life, 
and subsequently it is found that he was 
innocent and was wrongly convicted, he 
can be set free. But that is not possible 
where a person has been wrongly con~ 
victed and sentenced to death. The 
execution of the sentence of death in 
such a case makes miscarriage of jus- 
tice irrevocable. (Para 22) 


Howsoever careful may be the proce- 
dural safeguards erected by the law be- 
fore death penalty can be imposed, it is 
impossible to eliminate the chance of 
judicial error. No possible judicial safe- 
guards can prevent conviction of the in- 
nocent, It is indeed a very live possi- 
bility and it is not at ali unlikely that 
so long as death penalty remains a con- 
stitutionally valid alternative, the couri 
or the State acting through the instru- 
mentality of the court may have on its 
conscience the blood of an innocent man, 

(Para 24) 


Judicial error in imposition of death 
penalty would indeed be a crime beyond. 
punishment. 
of death penalty, terrifying in its con- 
sequences, which has to be taken into 
account in determining its constitutional 
validity. Death penalty is barbaric and 
inhuman in its effect, mental and physi- 


a 


This is the drastic nature” 
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cal upon the condemned nan -and is 
positively cruel, Its psychclogical effect 


on the prisoner in the Deat Row is dis- 
_astrous, (Paras 25, 26) 


Penological goals also dc not justify 
the imposition of death penalty for the 
offence of murder. The prevailing stan- 
dards of human decency are also incom- 
patible with death penalty. It is dificul 
to see how death penalty cen be regard- 
ed as proportionate to the offence oi 
murder when legislatively it has been 
ordained that life sentence shall be the 
rule and it is only in exceptional cases 
for special reasons that death penalty 
may be imposed. Death penalty cannot 
also be regarded as proportionate to the 
offence of murder, merely because the 
murder is brutal, heinous zr shocking. 

‘(Paras 37, 38) 


The historical course through which 
death penalty has passed in the last 150 
years shows that-the thecry that death 
penalty acts as a greater ceterrent than 
life imprisonment is wholly unfounded. 

(Paras +7,,50, 60, .62) 


There being no legislative policy or 
principle to guide the court in exercis- 
ing’ its discretion in this delicate and 
sensitive area of life and seath, the ex- 
ercise of discretion of the Court is bound 
to vary from judge to jugge. What may 
appear as special reasons tp one judge 
may not so appear to ancther and ths 
decision in a given case whether to im- 
pose the death sentence or to let off the 
offender only with life imprisonment 
would, to a large extent, depend upon 
who is the judge called upon to maks 
the decision. The exercise of discretion 
whether to inflict death penalty or not 
depends to a considerable extent on the 
value system and social sthilosophy af 
the Judges constituting the Bench. The 
infliction of death penalty is influenced 
by the composition of the bench, even 
in cases governed by S, 354 (3) of tha 
Criminal P. C. This is clearly violative 
of Arts. 14 and 21. There is an enormous 
potential of arbitrary award of death 
penalty by the High Courts and the 
Supreme Court and in fact, death sen- 
tences have been awarded arbitrarily 
~ and, freakishly. (Paras 36, 67, 68, 79) 

The only yardstick which may-.be said 
to have been provided by the legislatura 
is that life sentence shall be the rula 
and it is only in exceptional cases 
special reasons that death penalty may 
be awarded, but it is nowhere indicated 
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by the legislature as to what should be 
regarded as ‘special reasons’ justifying 
imposition of death penalty. The awe- 
some and feerful discretion whether to 
kill a man or to let him live is vested 
in the court end the court is called upon 
to exercise this discretion guided only 
by its own perception of what may be 
regarded as ‘special reasons’ without any 
light shed by the legislature. It is diffi- 
cult to appreciate how a law which con- 
fers such unguided discretion on the 
court without any standards or guide- 
lines on so vital an issue as the choice 
between life and death can be regarded 
as constitutionally valid. (Para 73) 
Death penalty in its actual operation 
is discriminatory, for it strikes mostly 
against the poor and deprived sections 
of the community and the rich and the 
affluent usually escape from its clutches. 
This circumstance also adds to the arbi- 
trary and capricious nature of the death 
penalty and renders it unconstitutional 

as being violative of Arts, 14 and 2i, 
(Para 78) 


(B) Precedent —- Doctrine of stare de- 
cisis — Object of — Death penalty — 
Question of momentous importance — 
Earlier decision not followed. 


Per Bhagwati, J.: The rule of adher- 
ence to precedence is not a rigid and in- 
flexible rule of law but it is a rule of 
practice adopted by the courts for the 
purpose of ensuring uniformity and 
Stability in the law. The object of the 
rule of stare decisis is to avoid chaos 
and confusion and to protect the rule of 
law. If the rule of stare decisis were 
followed blindly and mechanically, it 
would dwarf and stultify the growth of 
the law and affect its capacity to adjust 


itself to the changing needs of the 
society, There are certain issues which 
transcend technical considerations of 


stare decisis and if such an issue is 
brought before the court, it would be 
nothing short of abdication of its consti- 
tutional duty for the court to refuse to 
consider such issue by taking refuge un- 
der the doctrine of stare decisis, The 
court may refuse to entertain such an 
issue like the constitutional validity of 
death penalty because it is satisfied that 
the previous decision is correct but it 
cannot decline to consider it on the 
ground that it is barred by the rule of 
adherence to precedents, 

Tha 
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penalty is upheld by the Supreme Court 
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in the case of Jagmohan v. State of U.P. 
(AIR 1973 SC 947). But his Lordship 
Bhagwati, J. felt it necessary‘ to depart 
from the rule of stare decisis firstly be- 
cause the question is one of momentous 
significance. The other two supervening 
circumstances were (i) the provisions of 
S. 354 (3) of the newly introduced Cri- 
minal P, C. (1974) and (ii) the new di- 
mension of Arts. 14 and 21 unfolded by 
the Supreme Court in Maneka Gandhi 
V, Union of India (AIR 1978 SC 597). 
(Para 2) 


` (Sarkaria, J. speaking for the majority 
allowed the question to be reagitated on 
basis of the concession made by the 
counsel of the respondents. The princi- 
ple of stare decisis was therefore not 
discussed in the majority judgment. — 
Ed.) 

(C) Constitution of India, Pre. and 
Arts, 14, 21 — Constitutional scheme — 
Object is the fullest development of 
individual and ensuring his dignity 
through rule of law. 


The Constitution of India is a unique 
document, It is not a mere pedantic legal 
text but it embodies certain human 
values, cherished principles and spiritual 
norms and recognises and upholds the 
dignity of man. It accepts the individual 
as the focal point of all development and 
regards his material, moral and spirituz] 
development as the chief concern of its 
various provisions, It does not treat the 
individual as a cog in the mighty 
powerful machine of the State but places 
him at the centre of the constitutional 
scheme and focuses on the fullest deve- 
lopment of his personality. The various 
provisions of the Constitution are enact~ 
ed for the purpose of ensuring the dig- 
nity of the individual and providing for 
his material, moral and spiritual deve- 
lopment and they would be meaningless 
and ineffectual unless there is rule of 
law to invest them with life and force. 

(Para 9) 


D) Constitution of India, Arts, 14, 21 

— “Law” and “Rule of Law” — Conno- 
tations of, (Words & Phrases — “Law”; ; 
"Rule of law”). 


The rule of law emae the entire 
fabric of the Constitution and indeed 
forms one of its basic features.. The rule 
of law excludes arbitrariness; its postu- 
late is ‘intelligence without passion’ . and 
treason freed from desire’. Wherever: w2 
find arbitrariness or unréasonableness 
there is denial of the rule of. law. ‘Law’ 
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all- 


-sonal liberty, 
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in the context of the rule of law, does 
not mean any law enacted by the legis- 
lative authority, howsoever arbitrary: or 
despotic it may be. Otherwise even: wn- 
der a dictatorship it would be possible 
to say that there is rule of law, because 
every law made by the dictator howso- 
ever arbitrary and unreasonable has to 
be obeyed and every action has to be 
taken in conformity with such law, In 
such a case too even where the political 
setup is dictatorial, it is law that gov- 
erns the relationship between men and 
men and between men and the State, 
But still it is not rule of law as under- 
Stood in modern jurisprudence, 
in jurisprudential terms, the law itself in 
such a case being an emanation from the 


absolute will of the dictator it is in ef-- 


fect and substance the rule of man and 
not of law which prevails in such a 
situation. What is a necessary element of 
the rule.of law is that the law must not 
be arbitrary or irrational and it must 
satisfy the test of reason and the demo- 
cratic form of polity seeks to ensure 
this element by making the framers of 
the law accountable to the people. 
(Paras 10, 17) 


(E) Constitution of India, Art, 19 — 
A law challenged as violative of one or 
other sub-clause of Art. 19 (1) — Bur- 
den lies on petitioner to show that jt 
imposes restrictions on freedom guaran- 
teed under Art. 19 (1) — Burden dis- 
charged — Onus shifts on State to prove 
that restrictions are reasonable — AIR 
1975 SC 1146 not followed in view of 


AIR 1954 SC 728 and AIR 1964 SC 925. 


(Para 32) 


(E) Constitution of India, Art, 21 — 
Law providing death penalty — Burden 
lies on State to prove its reasonableness, 
fairness and justness, 


‘ Wherever there is deprivation of life, 
and by life ie. not only physical exist- 
ence, but also use of any faculty or limb 
through which life is enjoyed and basic 
human dignity, or of any aspect of per- 
the burden must rest’ on 
the State to establish by producing ade- 
quate material or otherwise that -the 
procedure prescribed for such depriva- 
tion 
fair and just, Where a law authorises 
deprivation of the right to life, the rea- 


:sonableness, fairness. and justness of the 
-procedure prescribed by it for such de- 


privation must be established by the 
State. The State must place the: neces- 


‘is not arbitrary but is reasonable, ` 


because ` 
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sary material on record for the purpose 
of discharging the burden to prove thet 
death penalty is not arbitrary and ur- 
reasonable and does serv= a legitimate 
social purpose or otherwise the impos:- 
tion of death penalty under S. 302 of the 
Penal Code read with S. 24 sub-sec. (&) 
of the Criminal P. C. wotld have to ke 
struck down as violative of-the protec- 
tion of Art. 21. (Para 33) 


(G) Constitution of India, Art, 14 — 
A statute challenged as arbitrary and 
discriminatory — Normally burden lies 
on petitioner to prove — In exceptional 
cases initial burden can be placed œ 
State — Law providing death penalty — 
Burden lies on State to prove its rea- 
sonableness and justness. 


Per Bhagwati, J. (Minority view): 
There is a presumption in favour of cor- 
Stitutionality of a statute and the bur- 
den of showing that it is arbitrary or 
discriminatory lies upon the petitioner, 
because it must be presumed “that the 
legislature understands and correctly ap- 
preciates the needs of its own people, 
that its laws are directed to problems 
made manifest by experience and that 
its discriminations are based on adequaze 
grounds”. It would be a wise rule =o 
adopt to presume the constitutionality of 
a statute unless it is showa to be invalid. 
But this rule is not a rgid inexorab-_e 
rule applicable at all times and in al 
situations. There may conceivably be 
eases where having regarc to the nature 
and character of the legislation, the ina- 
portance of the right affected and the 
gravity of the injury caused by it ard 
the moral and social issues involved =n 
the determination, the court may refuse 
fo proceed on the basis of presumpticn 
of constitutionality and demand from 
the State justification of the legislaticn 
with a view to establishing that it is not 
arbitrary or discriminator”, 


The burden of death penalty is so 
vital that the burden mus- lie on the 
State to prove that the death penalty 
provided under S. 302 of the Penal Coce 
read with S. 354 sub-sec. (8). of the Cri- 
minal P. C. is not arbitrary and unrea- 


sonable and ‘serves a legifmate penolo-. 


gical purpose. 


. (Para 34) 
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BHAGWATI, J.:- These writ peti- 
tions challenge the constitutional validitv 
of S. 302 of the Penal Code read with 
S. 354, sub-see. (3) of the Criminal P.C. 
in so far as it provides death sentence as 
an alternative punishment for the of- 
fence of murder. 
grounds on which the constitutional 
validity of the death penalty provided in 
S. 302 of the Penal Code read with Sec- 
tion 354 sub-s. (3) of the Criminal P.C. 
is assailed before us, but it is not neces- 
Sary to set them out at this stage, for 
I propose to deal with them when I 
examine the arguments advanced-on þe- 
half of the parties. Suffice it to state for 
the present that I find considerable 
force in some of these grounds and in 
my view, the constitutional validity of 
the death penalty provided as an alter- 
native punishment in S. 302 of the 
Indian Penal Code read with S. 354 sub- 
sec. (3) of the Code of Criminal Proce- 
dure cannot be sustained. I am conscious 
that my learned brethren on the Bench 
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There are several 


A. LR. 


who constitute the majority have taken 
a different view and upheld the consti- 
tutional validity of the death penalty 
but, with the greatest respect to them 
and in all humility, I cannot persuade 
myself to concur with the view taken 
by them. Mine is unfortunately a soli- 
tary dissent and it is therefore with a 
certain amount of hesitation thas I 
ls over- 
come by my deep and abiding faith in 
the dignity of~man and worth of the 
human persan and passionate conviction 
about the true spiritual nature and di- 
mension of man. I agree with Bernaré 
Shaw that “Criminals do not die by the 
hands of the law. They die by the hands 
of other men. Assassination on the scaf- 
fold is the worst form of assassination 
because there it is invested with the ap- 
proval of the society......... Murder and 
capital punishment are not opposites 
that cancel one another but similars thaf 
breed their Kind.” It was the Father of 
the Nation who said years ago, reaffirm- 
ing what Prince Satyavan said on capi- 
tal punishment in Shanti Parva of 
Mahabharata that “Destruction of indi- 
viduals can never be a virtuous act” 
and thissentiment has been echoed by 
many eminent men such as Leonardo Da 
Vinci, John Bright, Victor Hugo and 
Berdyaev. To quote again from Bernard 
Shaw from Act IV of his play “Caesar 
and Cleopatra’: 


“And so to the end of history, murder 
shall breed murder, always in the name 
of right and honour and peace, until the 
Gods are tired of blood and create a race 
that can understand.” 


I share this sentiment because I regard 


men as an embodiment of divinity and 
I am therefore morally agains; death 
penalty, But my dissent is based not 


upon any ground of morality or ethics 
but is founded on constitutional issues, 
for as I shall presently show, death 
penalty does not serve any social pur- 
pose or advance any constitutional value 
and is totally arbitrary and unreasonable 
so as to be violative of Arts, 14, 19, 21 
of the Constitution. 


2, Before I proceed to consider the 
various constitutional issues arising ouf 
of the challenge to the validity of the 
death penalty, I must deal with a preli- 
minary objection raised on behalf of the 
respondents against our competence ta 
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entertain this challenge. The. learned 
counsel appearing on behalf of the re- 
spondents urged that the question af 
constitutional validity of tne death pe- 
nalty stood concluded against the peti- 
tioners by the decision of a constitution 
bench of five Judges of tkis Court in 
Jagmohan v. State of U. P, AIR 1973 
SC 947 and it could not therefore be a} 
lowed to be reagitated before this Benca 
consisting of the same number of Judges. 
This Bench, contended tke respondents, 
was bound by the decision in Jagmohan s 
case (supra) and the same issue, once 
decided in Jagmohan’s case (supra), 
could not be raised again and reconsic- 
ered by this Bench. Now it is true that 
the question of constituticnal validity ef 
death penalty was raised in Jagmohan’s 
case (supra) and this Court by a unani- 
mous judgment held it zo be constitu- 
tionally valid and, therefere, ordinarily, 
on the principle of star2 decisis, we 
would hold ourselves bound by the view 
taken in that case and resist any attemot 
at reconsideration of the same issue, But 
there are several. weight, considerations 
which compel us to depart from this 
precedential rule in th2 present case. 
It may be pointed out that the rule f 
adherence to precedence is not a rigcd 
and inflexible rule of law but it is a 
rule of. practice adopted by the courts 
for the purpose of ensuing uniformi-y 
and stability in the law. Otherwise, 
every Judge will decide an issue accord- 
ing to his own view and lay down a rule 
according to_ his own perception and 
there will be no certainty and predict- 
ability in the law, leadinz to chaos and 
confusion and in the prozess, destroying 
the rule of law. The labour of the 
Judges would also, as pointed out by 
Cardozo, J. in his lectures on ‘Nature 
of Judicial Process” increase “almost to 
the breaking point if erery past deci- 
sion could be reopened in every case 
and one could not lay ores own course 
of bricks on the secure foundation of 
the courses laid by others who had gone 
before him.” But this rule of adherenze 
to precedents, though a necessary tool in 
what Maitland called “the legal smithy”, 
is only a useful servant and cannot be 
allowed to turn into a tyzannous master. 
We would do well to recell what Bran- 
dies J. said in hbis dissenting judgment 
in State of Washington v, Dawson and 
Company (1923) 264 US 219: 68 L, 
ed 2d 646 namely; “Stare decisis is 


ordinarily a wise rule of action. But it 
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is not a universal and inexorable com- 
mand.” If the rule of stare decisis were 
followed blindly and mechanically, it! 
would dwarf and stultify the growth ofi 
the law and affect its capacity to adjust| 
itself to the changing needs of the socie-| 
ty. That is why Cardozo pointed out inj 
his New Yorx State Bar Address : 


“That was very well for a time, but 
now at last the precedents have turned 
upon us and are engulfing and annihi- 
lating us, engulfing and annihilating the 
very devotees that worshipped at their 
shrine, So the air is full of new cults; 
that disavow the ancient faiths, Some 
of them tell us that instead of seeking 
certainty in the word, the outward sign, 
we are to seek for something deeper, a 
certainty of ends and aims. Some of them 
tell us that certainty is merely relative 
and temporary, a writing on the sands 
to be effected by the advancing „tides. 
Some of them even go so far as to ad- 
jure us to give over the vain guest, to 
purge ourselves of these yearnings for 
an unattainable ideal. and to be content 
with an empiricism that is untroubled 
by strivings for the absolute. With all 
their diversities of form and doctrine, 
they are at one at least in their empha- 
sis upon these aspects of truth that are 
fundamental and ultimate. They ex- 
emplify the method approach, the afti- 
tude and outlook, the concern about the 
substance of things, which inal its 
phases and disguises is the essence of 
philosophy.” 


We must therefore rid stare decisis of 
its petrifying rigidity and 
warn ourselves with Cardozo that “in 
many instances the principles and rules 
and concepts of our own creation are 
merely apercus and glimpses of reality” 
and remind ourselves “of the need of 
reformulating them or at times aban- 
doning: them altogether when they stand 
condemned as mischievous in the social 
consciousness of the hour,....-.the social 
consciousness which it is our business as 
Judges to interpret as best as we can.” 


The question at issue in the present writ 
petitions is one of momentous signific- 
ance namely, whether the State can 
take the life of an individual under the 
cover of judicial process and whether 
such an act of killing by the State is in 
accord with the constitutional norms 
and values and if, on an issue like this. 
a Judge feels strongly that it is not com- 
petent to the State to extinguish the 
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flame of life in an individual by employ- 


ing the instrumentality of the judicial 
process, it is his bounden duty, in all 
conscience, to express his dissent, even 


if such killing by the State is legitimized 
by a previous decision of the court. 
There are certain issues which transcend 
technical considerations of stare decisis 
and if such an issue is brought before 
the court, it would be nothing short ož 
abdication of its constitutional duty for 
the court to refuse to consider such issue 
by taking refuge under the doctrine of 
stare decisis, The court may refuse tc 
entertain such an issue like the constitu- 
tional validity of death penalty because 
it is satisfied that the previous decision 
is correct but it cannot decline to con- 
sider it on the ground thet it is barred 
by the rule of adherence to precedents. 
Moreover, in the present case, there are 
two other supervening circumstances 
which justify, nay compel, reconsidera- 
tion of the decision in Jagmohan’s case 
{AIR 1973 SC 947} (supra). The first is 
the introduction of the new Code of 
Criminal Procedure in 1973 which by 
S. 354 sub-sec. (3) has made life sentence 
the rule in case of offences punishable 
with death or in the alternative impri- 
sonment for life and provided for im- 
position of sentence of death only in ex- 
ceptional cases for special reasons, I 
shall presently refer to this section en- 
acted in the new Code of Criminal Proce- 
dure and show how, in view of that pro- 
vision, the imposition of death penalty 
has become still more indefensible from 
the constitutional point of view. But the 
more important circumstance which has 
supervened since the decision in Jag- 
mohan’s case (supra) is the new dimen- 
sion of Arts. 14 and 21 unfolded by this 
Court in Maneka Gandhi v. Union of 
India (1978) 2 SCR 621 at. p. 663 

(AIR 1978 SC 597 at. p. 616-17). This 
new dimension of Articles 14 and 21 
renders the death penalty provided in 
Section 302 of the Indian Penal Code 
read with Sec. 354 (3) of the Code of 
Criminal Procedure vulnerable to attack 
on a ground not available at the time 
when Jagmohan’s case (supra) was de- 
cided. Furthermore, it may also be not- 
ed, and this too igs a circumstance not 
entirely without significance, that since 
Jagmohan’s case (supra) was decided. 
India has ratified two international in- 
struments on Human rights and parti- 
cularly the International Covenant on 


Civil and Political Rights. We cannot 
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therefore corsider ourselves bound by 
the view taken in Jagmohan’s case 
(supra) and I must proceed to consider 
the issue as regards the constitutional 
validity of death penalty afresh, without 
being in any manner inhibited by the 
decision in Jagmohan’s case (supra). 


. 3. It must be realised that the ques- 
tion of constitutional validity of death 
penalty is not just a simple question of 
application of constitutional standards by 
adopting a mechanistic approach. It is a 
difficult problem of constitutional inter- 
pretation to which it is not possible to 
give an objectively correct legal answer. 
It is not a mere legalistic problem which 
can be answered definitively by the ap- 
plication of logical reasoning but it is a 
problem which raises profound social 
and moral issues and the answer must 
therefore necessarily depend on the judi- 
cial philosophy of the Judge. This would 
be so in case of any problem of consti- 
tutional interpretation but much more 
so would it be in a case like the present 
where the canstitutional conundrum is 
enmeshed in complex social and moral 
issues defying a formalistic judicial atti- 
tude. That is the reason why in some 
countries’ like the United States and 
Canada where there is power of judicial 
review, there has been judicial disagree- 
ment on the constitutionality of death 
penalty. On an issue like this, as pointed 
out by David Pannick in his book on 
“Judicial Review of the Death Penalty” 
“judicial conclusions emanate from the 
judicial philosophy of those who sit in 
judgment and not from the language of 
the Constitution’. But even so, in their 
effort to resolve such an issue of great 
constitutional significance, the Judges 
must take care to see that they are guid- 
ed by “objective factors to the maxi- 
mum possible extent”. The culture and 
ethos of the nation as gathered from its 
history, its tradition and its literature 
would clearly be relevant factors in ad- 


judging the constitutionality of death 
penalty and so would the ideals and 
values embodied in the Constitution 


which lays down the basic frame-work 
of the social and political structure of the 
country, and which sets out the objec- 
tives and goals to be pursued by the 
people in a common endeavour to secure 
happiness and welfare of every member 
of the society. So also standards or 
norms set by International organisations 
and bodies’ have relevance in determin- 


1982 


ing the constitutional valictity of death 
penalty and equally impoziant in con- 
struing and applying the equivocal for- 
mulae of the Constitution would be the 
“wealth of non-legal learming and expe- 
rience that encircles and i uminates” the 


topic of death penalty. “Judicial disnen- - 


sers”, said Krishna Iyer. J, in Dalbir 
Singh v. State of Punjab (1979) 3 SCR 
1059: (AIR 1979 SC 1384) “do not be- 
have like cavemen but br2athe the fresh 
air of finer culture”. There is no reason 
why, in adjudicating upom the constitu- 
tional validity of death penalty, Judges 
should not obtain assistarce from the 
writings of men like Dicxens, Tolstoy, 
Dostoyevsky, Koestter ami Camus or 
from the investigations cz social scien- 
tists or moral philosophers in deciding 
the circumstances in which and the 
reasons why the death penalty could be 
Seen as arbitrary or a cenial of equal 
protection, It is necessary to bear in 
mind the wise and felicitous words of 
Judge Learned Hand in his “Spirit of 
Liberty” that while passing on a .ques- 
tion of constitutional interpretation, it 
is as important to a Judg=: 


At ee to have at least a bowing ac- 
quaintance with Acton and Maitland. 
With Thucydides. Gibbon and Carlyle, 
with Homer, Dante Shakespeare and 
Milton, with Machiavelli, Ilontaigne and 
Rabelais, with Plato, Bacon, Hume ‘and 
Kant, as with the books which have 
been specifically written cn the subject. 
For in such matters everything turns 
upon the spirit in which he approaches 
the question before him. The words he 
must construe are empty vessels info 
which he can pour nearly anything he 
will, Men do not gather ‘igs of thistles. 
nor supply institutions from Judges 
whose outlook is limited by parish or 
class, They must be aware that there are 
before them more than verbal problems; 
more than final solutions cast in gene- 
ralisations of universal applicability.” 
Constitutional law raises, =n a legal con- 
test, problems of economic, social, moral 
and political theory ani practice to 
which non-lawyers have much to contri- 
bute. Non-lawyers have not reached un- 
animity on the answers te the problems 
posed; nor will they ever do so. But 
when judges are confronted by issues to 
which there is no legal answer, there is 
no reason (other than a cesire to main- 
tain a fiction that the law provides _ the 
answer) for- judicial - disetetion. to- be 
exercised in a vacuum, immune from 
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non-legal learning and extra-legal dis- 
pute, Quotations from noble minds are 
not for decoration (in hard constitu- 
tional cases) but for adaptation within 


the framework of the law. “Vide: 
David Pannick on ‘Judicial Review of 
the Death Penalty.’ The Judges must 


also consider while deciding an issue of 
constitutional adjudication as to what 
would be the moral, social and economic 
consequences of a decision either wav. 
The consequences of course do not alter 
the meaning of a constitutional -or statu- 
tory provision but they certainly hel» 
to fix its meaning. With these prefatory 
observations I shall now proceed to con- 
sider the question of constitutional vali. 
dity of death penalty, 


4 I shall presently refer to the con: 
stitutional provisions which bear on the 
question of constitutionality of death 
penalty. but before I do so, it would be 
more logical if I first examine what is 
the international trend of opinion in re- 
gard to death penalty. There are quite 
a large number of countries which have 
abolished death penalty de jure or in 
any event, de facto. The Addendum to 
the Report of the Amnesty International 
on “The Death Penalty” points out that 
as of 30th May 1979, the following coun- 
tries have abolished death penalty ° for 
all offences. Australia, Brazil, Colombia, 
Costa Rica, Denmark, Dominican Re- 
public, Ecuador, Fiji, Finland, Federal 
Republic of Germany, Honduras Ice- 
land, Luxembourg. Norway, Portugal, 
Sweden, Uruguay and Venezuela, and 
according to this Report, Canada, Italy, 
Malta, Netherlands, Panama, Peru, Spain 
and Switzerland have abolished death 
penalty in time of peace, but retained it 
for specific offences committed in time 
of war. The Report also states that Al- 
geria, Belgium, Greece, Guyana, Ivory 
Coast, Seychelles and Upper Volta have 
retained he death penalty on their 
statute book but they did not conduct 
any executions for the period from 1973 


to 30th May, 1979. Even in the United 
States of America there are several 
States which have abolished death 


penalty and so also in the United King- 
dom, death penalty stands abolished 
from the year 1965 save and except for 
Offences of treason and certain forms 
of piracy and offences committed. by 
members of the armed forces during 


-war time, It may be pointed out that an 


attempt- was. made in the United King- 
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dom in December 1975 to reintroduce 
death penalty for terrorist offences jn- 
volving murder but it was defeated in 
the House of Commons and once again 
a similar motion moved by a conserva- 
tive member of Parliament that “the 
Sentence of capital punishment should 
again be available to the courts” was 
defeated in the House of Commons in a 
free vote on 19th July, 1979. So also 
death penalty has been abolished either 
formally or in practice in several other 
countries such as Argentina, Bolivia. 
most of the federal States of Mexico and 
Nicaragua Israel, Turkey and Australia 
do not use the death penalty in practice, 
It will thus be seen that there is a defi- 
nite trend in most of the countries of 
Europe and America towards aholition 
of death penalty. 


5. It is significant to note that the 
United Nations has also taken great in- 
terest in the abolition of capital punish- 
ment, In the Charter of tha United Na- 
tions signed in 1945, the founding States 
emphasized the value of individual’s 


life, stating their will to “achieve inter- 
national co-operation in promoting and 
encouraging respect for human rights 


and for fundamental freedoms for all 
without distinction as to race, sex, lan- 
guage or religion’. Though the San 
Francisco Conference did not address 
itself to the issue of death penalty speci- 
fically, the provisions of the charter 
paved the way for further action by 
United Nations bodies in the field of hu- 
man rights, by establishing a Commis- 
sion on Human Rights and. in effect. 
charged that body with formulating an 
International Bill of Human Rights. 
Meanwhile the Universal Declaration of 
Human Rights was adopted by the Gen- 
eral Assembly in its Resolution 217-A 
(III) of 10th December, 1948. Arts. 3 and 
5 of the Declaration provided: 


3. ‘Everyone has the sxzght to life. 
liberty and security of person.” 

*5. No one shall be subjected to tor- 
ture or to cruel, Inhuinan or degrading 
treatment or punishment’. 


The United Nations position on the 
question of death penalty was expected 
to be stated more specifically in the In- 
ternational Covenant on Civii and Politi- 
cal Rights, the drafting of which had 
been under way since the first session of 
the Commission on Human Rights in 
1947. But during the il-year period of 
drafting of the relevant provision of the 
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Covenant, two main approaches to the 
issue of capital punishment. became evi- 
dent: one stressed the need for barring 
the death penalty and the second placed 
emphasis on restricting its application to 
certain cases, The proponents of the first 
position suggested either the total aboli- 
tion of the death penalty or its abolition 
in time of peace or for political offences. 
This approach was however regarded as 
unfeasible, since many countries, includ- 
ing abolitionist ones, felt that the provi- 
Sion for an cutrignt ban on the death 
penalty would preyent some States from 
ratifying the Covenant, but at the same 
time, it was insisted by many countries 
that the Covenant should rot create the 
impression of suvporting or perpetuating 
death penalty and hence a provision to 
this effect should be included, The result 
was that the second approach stressing 
everyone’s right to life and emphasiz- 
ing the need for restricting the applica- 
tion of capital punishment with a view 
to eventual abolition of the death 
penalty, won greater support and Art, 6 
of the Covenant as finally adopted by 
the General Assembly in its Resolution 
2200 (XXI) of 16th December 1966 pro- 
vided as follows: 


“I. Every human being has the inhe- 
rent right to life. This right shall be 
protected by law. No one shall be arbi- . 
trarily deprived of his life. 


2. In countries which have not abolish- 
ed the death penalty, sentence of death 
may be imposed only for the most seri- 
ous crimes in accordance with the law 
in force at the time of the commission 
of the crime and not contrary to the pro- 
visions of the present Covenant and to 
the Convention on the Prevention and 
Punishment of the Crime of Genocide. 
This penalty can only be carried out 
pursuant to a final judgment rendered 
by a competent court. 


3. When deprivation of life constitutes 
the crime of genocide, it is understood 
that nothing in this article shall auth- 
orize any State Party to the presen, Co- 
venant to derogate in any way from any 
obligation assumed under the provisions 
of the Covention on the Prevention and 
Punishment of the Crime of Genocide. 


4. Anyone sentenced to death shall 
have the right to seek pardon or commu- 
tation of the sentence, Amnesty, pardon 
or commutation of the sentence of death 
may be granted in all cases, 


1982 


5. Sentence of death shall not be. ira- 
posed for crimes commitzed by persoms 
below eighteen -years of age’ and shall 
not be carried out on pregnant women. 


6. Nothing in this article shall be ia- 
voked to delay or prevent the aboliticn 
of capital punishment [Ey any Staze 
Party to the present Covenant.” 


Article 7 of the Covenant corresponding 
to Article 5 of the Universal Declaraticn 
of Human Rights reaffirm2d that no one 
shall be subjected +o tortwre or to cruel, 
inhuman or degrading treaiment oF 
punishment, 


6. So deep and profound was the 
United Nation’s concern with the issne 
of death penalty that the General As- 
sembly in its Resolution 1396 (XIV) of 
20th November, 1959 invited the Econo- 
Mic and Social Council to initiate study 
of the question of capital punishment 
of the laws and practices relating ther>- 
to, and of the effects of capitel punis 
ment and the abolition -hereof on the 
rate of criminality. Purstant to this re- 
solution, the Economic ard Social Coun- 
cil activised itself on thi issue and at 
its instance a substantive report was 
prepared by the noted French Jur-st 
Marc Ancel. The report entitled “Capital 
Punishment” was the first major surv2y 
of the problem from ar  internatioral 
standpoint on the deterrent aspect of tre 
death penalty and in its third chapter, it 
contained a cautious statement “that tne 
deterrent effect of the death penalty is, 
to say the least, not demonstrated”. This 
view had been expressed not only dy 
abolitionists countries in their replies to 
the questionaires but also by some re- 
tentionist countries, The Ancel repcrt 
along with the Report cf the ad boc 
Advisory Committee of Experts on tne 
Prevention of Crime and the Treatment 
of Offenders which examined it in Janu- 
ary, 1963 was presented to the Economic 
and Social Council at its 35th Session 
when its Resolution 934 “XXXV) of Sth 
April, 1963 was adopted, By this Resolu- 
tion the Economie and Social Council 
urged member governments inter aia 
to keep under review the efficacy of 
capital punishment as a deterrent to 
erime in their countries snd to conduct 
research into the subject and to remove 
this punishment from the criminal lew 
concerning any crime to which it is, in 


fact, not applied or to which there is no 
intention to apply it. This Resolution 


clearly shows that there was no eri- 
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dence supporting the supposed deter- 
rent effect of the death penalty and that 
is why the Economie and Social Council 
suggested further research on the topic. 
Moreover, the urging of the de facto 
abolitionist countries by this Resolution 
to translate the position into de jure 
terms constituted an implicit acceptance 
of the principle of abolition. The same 
year, by Resolution 1918 (XVIID of 5th 


December 1963, the General Assembly 
endorsed this action of the Economic 
and Social Council and requested the 
Economic and Social Council to invite 


the Commission on Human Rights to 
study and make recommendations on the 
Ancel Report and the comments of the 
ad hoc Advisory Committee of Experts. 
The General Assembly also requested 
the Secretary General to present a 


re- 
port on new developments through the 
Economic and Social Council. Norval 


Morris, an American Professor of Crimi- 
nal Law and Criminology, accordingly 
prepared a Report entitied “Capital 
Punishment Developments 1961-1965” 
and amongst other things, this Report 
pointed out that there was a steady 
movement towards legislative abolition 
of capital punishment and observed with 
regard to the deterrent effect of death 
penalty, that: 

“with respect to the influence of the 
abolition of capital punishment upon the 
incidence of murder, all of the availabid 
data suggest that where the murder rate 
is increasing, abolition does not appear 
to hasten the increase, where the rate is 
decreasing abolition does not appear to 


interrupt the decrease; where the rate 
is stable, the presence or absence of. 
capital punishment does not appear to 


affect it.” 


The Commission on Human Rights con- 
sidered this Report and adopted a draft 
General Assembly Resolution which was 
submitted by the Economic and Social 
Council to the General Assembly and 
on 26th November, 1968, the General 
Assembly adopted this draft with cer- 
tain modifications as its Resolution 2393 
(XXII) inviting member governments 
to take various measures and requesting 
the Secretary General to invite member 


governments “to inform him of their 
present attitude to possible further re- 


stricting the use of the death penalty 
or to its total abolition” and to submit a 
report to the Economic and Social Coun- 
cil. The Secretary General accordingly 
submitted his report to the Economic 
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and Social Council at its 50th session in 
1971. This Report contained a finding 
that “most countries are gradually -re- 
Stricting the number of offences for 
which the death penalty is to be applied 
and a few have totally abolished capital 
offences even in war times”, The discus- 
Sion in the Economic and Social Council 
led to the adoption of Resolution 1574 
(L) of 20th May, 1971 which was reaf- 
firmed by General Assembly Resolution 
2857 (XXVI) of 20th December, 19771. 
This latter resolution clearly affirmed 
that: 

“In order to guarantee fully the right 
to life, provided for in Article 3 of the 
Universal Declaration of Human Rights, 
the main objective to be pursued is that 
of progressively restricting the number 
of offences for which capital punishment 
may be imposed with a view to the desi- 


rability of abolishing this punishment in 
all countries”, (Emphasis supplied). 


7 Tn 1973 the Secretary-General sub- 
mitted to the Economic and Social Coun- 
cil at its 54th session his third report on 
capital punishment as requested by the 
Council and at this session, the Council 
adopted Resolution 1745 (LIV) in which, 
inter alia, it invited the Secretary Gene- 
ral to submit to it periodic updated re- 
ports on capital punishment at five-year 
intervals starting from 1975, A fourth 
report on capital punishment was ac- 
cordingly submitted in 1975 and a fifth 
one in 1980. Meanwhile the General 
Assembly at its 32nd Session adopted 
Resolution 32/61 on 8th December, 1977 
and this Resolution reaffirmed “the de- 
sirability of abolishing this” that is capi- 
tal “punishment” in all countries, 


8. It will thus be seen that the United 
Nations has gradually shifted from the 
position of a neutral observer concerned 
about but not committed on the question 
of death penalty; to a position favouring 
the eventual abolition of the death pe- 
nalty, The objective of the United Na- 
tions has been and that is the standard 
set by the world body that capital pun- 
ishment should ultimately be abolished 
in all countries. This normative standard 
set by the world body must be taken 
into account in determining whether the 
death penalty can be regarded as arbi- 
trary, excessive and unreasonable so as 
to be constitutionally invalid. 

9. I will now proceed to consider the 
relevant provisions of the Constitution 
bearing on the question of constitutional 
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validity of death penalty. It may be 
pointed out that our Constitution is a 


unique document, It is not a mere pe- 
dantic legal text but it embodies certain 
human values cherished principles and 
Spiritual norms and recognises and up- 
holds -the dignity of man. It accepts the 
mdividual as the focal point of all de- 
velopment and regards his material, 
moral and spiritual development as the 
chief concern of its various provisions. 
It does not treat the individual as a ‘cog 
in the mighty all-powerful machine of 
the State but places him at the centre of 
the constituticnal scheme and focuses on 
the fullest development of his persona- 
lity. The Preamble makes it clear that 
the Constitution is intended to secure to 
every citizen social, economic and poli- 


tical justice and equality of status and 
opportunity and to promote fraternity 
assuring the dignity of the individual. 


The Fundamental Rights lay down limi- 
tations on the power of the legislature 


and the executive with a view to pro- 
tecting the citizen and confer certain 
basic human rights which are enforce- 


able against the State in a court of law. 
The Directive Principles of State Policy 
also emphasise the dignity of the indivi- 
dual and the worth: of the human per- 
son by obligating the State to take vari- 
ous measures for the purpose of securing 
and protecting a social order in which 
justice, social, economic and political, 
shall inform all the institutions of na- 
tional life. What is the concept of social 
and economic justice which the founding 
fathers had in mind is also elaborated 
in the various Articles setting out the 
Directive Principles of State Policy. But 
all these provisions enacted for the pur- 
pose of ensuring the dignity of the indi- 
vidual and providing for his material 
moral and spiritual development would 
be meaningless and ineffectual unless 
there is rule of law to invest them with 
life and force. 


10. Now if we look at 
constitutional provisions including the 
Chapters on Fundamental Rights and 
Directive Principles of State Policy, it 
is clear that the rule of law permeates 
the entire fabric of the Constitution and 
indeed forms one of its basic features. 
The rule of law excludes arbitrariness; 
its postulate is ‘intelligence without pas- 
sion’ and ‘reason freed from desire’. 
Wherever we find arbitrariness or un- 
reasonableness there is denial of the rule 


the various 


of law, That is why Aristotle preferred 
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a government of laws rather. than of 
men, ‘Law’, in the context of the rule of 
law, does not, mean any law enacted by 
the legislative authori-y, howsoever 
arbitrary or despotic it may be. Other- 
wise even under a dictacorship it would 
be possible to say that there is rule of 
law, because every law made by the 
dictator howsoever arbitrary and unrea- 


sonable has to be obeyed and every ac-. 


tion has to be taken in conformity with 
such law, In such a case too even where 
the political set up is dictatorial, it is 
law that governs the relationship be- 
tween men and men anc between men 
and the State, But still it is not rule of 
law as understood in mcdern jurispru- 
dence, because in jurisprudential terms, 
the law itself in such a case being an 
emanation from the absclute will of the 
dictator it is in effect ard substance the 
rule of man and not of law which pre- 
vails in such a situation What is a ne- 
cessary element of the rule of law is that 
the law must not be arbitrary or irra- 
tional and it must satisfy the test of rea- 
Son and the democratic form of policy 
Seeks to ensure this element by making 
fhe framers of the law accountable to 
the people. Of course, ir. a country like 
the United Kingdom, wkere there is no 
written constitution imposing fetters on 
legislative power and providing for ju- 
dicial review of legislation, it may be 
difficult to hold a law tc be invalid on 
the ground that it is arbitrary and 
irrational and hence violative of an 
essential element of the rule of law and 
the only remedy if at al would be an 
appeal to the electorate at the time 
when a fresh mandate is sought at the 
election. But the situation is totally dif- 
ferent in a country like India which has 
a written Constitution enacting Funda- 
mental Rights and conferring power on 
the courts to enforce <hem not only 
against the executive but also against 
the legislature. The Fundamental Rights 
erect a protective armour for the indi- 
vidual against arbitrary >r unreasonable 
executive or legislative action. 


1i. There are three Fundamental 
Rights in the Constitution which are of 
prime importance and which breathe 
vitality in the concept of the rule of law, 
They are Articles 14, 19 and 21 which 
in the words of Chandracthud, C. J. in 
Minerva Mills case (1981) 1 SCR 206: 
(AIR 1980 SC 1789) constitute a golden 
triangle. It is now settled law as a re- 
sult of the decision of this Court in 
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Maneka Gandhi’s case (AIR 1978 SC 
597)`(supral that Article 14 enacts pri- 
marily a guarantee against arbitrariness 
and inhibits State action, whether legis- 
lative or executive, which suffers from 
the vice of arbitrariness, This interpreta- 
tion placed on Article 14 by the Court 
in Maneka Gandhi’s case has opened up 
a new dimension of that Article which 
transcends the classificatory principle. 
For a long time in the evolution of the 
constitutional law of our country, the 
courts had construed Article 14 to mean 
only this, namely, that you can classify 
persons anc things for the application of 
a law but such classification must be 
based on intelligible differentia having 
rational relationship to the object sought 
to be achieved by the law. But the 
court pointed out in Maneka Gandhi's 
case (AIR 1978 SC 597) that Article 14 
was not to be equated with the principle 
of classification, It was primarily a gua- 
rantee against arbitrariness in State ac- 
tion and the doctrine of classification 
was evolved only as a subsidiary rule 
for testing or determining whether a 
particular State action was arbitrary or 
not, The Court said “Equality is antithe- 
tical to arkitrariness. In fact, equality 
and arbitrariness. are sworn enemies. 
One belongs to the rule of law while the 
other to the whim and caprice of an 
absolute monarch. Where an act is arbi- 
trary, it is implicit in it that it is unequal 
both according to political logic and con- 
stifutional law and is therefore violative 
of Article 14.” The Court thus laid down 
that every State action must be non- 
arbitrary and reasonable, if it is not, the 
court would strike it down as invalid. 


12. This view was reaffirmed by the 
Court in another outstanding decision in 
Ramana Deyaram Shetty v. The Inter- 
national Airport Authority of India, 
(1979) 3 SCR 1014: (AIR 1979 SC 1628) 
There, tenders were invited by the Air- 
port Authority for giving a contract for 
running a canteen at the . Bombay Air- 
port, Tre invitation for tender included 
a condition that the applicant must have 
at- least 5 years’ experience as a register- 
ed 2nd class hotelier, Several persons 
tendered. One was a person who had 
considerable experience in the catering 
business but he was not a registered 
2nd class hotelier as required by the 
condition in’ the invitation to tender, Yet 
his tender was accepted because it was 
the highest. The contract given to him 
was challenged and the court held that 
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the action of the Airport Authority was 
illegal. The court pointed out that a new 
form of property consisting of govern~ 
ment largesse in the shape of jobs, con- 
tracts, licences, quotas, mineral rights 
and other benefits and services was 
emerging in the social welfare State that 
India was and it was necessary to deve- 
lon new forms of protection in regard to 
this new kind of property. 


13. The court held that in regard ta 
government largesse, the discretion of 
the government is not unlimited in that 
the government cannot give or withhold 
largesse in its arbitrary discretion or at 
its sweet will. The government action 
must be based on standards that are not 
arbitrary or irrational, This require- 
ment was spelt out from the application 
of Article 14 as a constitutional require- 
ment. and it was held that having regard 
to the constitutional mandate of Art. 14, 
the Airport Authority was not entitled 
to act arbitrarily in accepting the tender 
but was bound to conform to the stand- 
erds or norms laid down by it. The Court 
thus reiterated and reaffirmed its com- 
mitment against arbitrariness in the 
State action. 


14. It can therefore now be taken to 
be well-settled that if a law is arbitrary 
or irrational, it would fall foul of Arti- 
cle 14 and would be liable to be struck 
down as invalid. Now a law may con- 
travene Article 14 because it enacts pro- 
visions which are arbitrary; 
example, they make discriminatory 
classification which is not founded on 
intelligible differentia having rational 
relation to the object soughi to be achi- 
eved by the law or they arbitrarily select 
persons or things for discriminatory 
treatment. But there is also another cate- 
gory of cases where without enactment 
of specific provisions which are arbi- 
trary, a law may still offend Article 14 
because it confers discretion on an au- 
thority to select persons or things for 
application of the law without laying 
down any policy or principle to guide 
the exercise of such discretion, Where 
such unguided and unstructured discre- 
tion is conferred on an authority, the 
law would be violative of Article 14 þe- 
cause it would enable the authority to 
exercise such discretion arbitrarily and 
thus discriminate without reason, Unfet- 
tered and uncharted discretion conferred 
on any authority, even if it be the judi- 
ciary throws the door open for arbi- 


trariness, for after all a Judge does not 
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cease to be a human being subject to 
human limitations when he puts on the 
judicial robe and the nature of the judi- 
cial process being what it is, it cannot 
be entirely free from judicial subjec- 
tivism., Cardozo, J., has frankly pointed 
out in his lectures on “Nature of 
the Judicial Process”: 

“There has been a certain lack of can- 
dour in much of the discussion of the 
theme, or rather perhaps in the refusal 
to discuss it, as if Judges must lose res- 


pect and confidence by the re- 
minder that they are subject 
to human _ limitations............ if there 


is anything of reality in my analysis of 
the judicial process, they do not stand 
aloof on these chill and distant heights; 
and we shall not help the cause of truth 
by acting and speaking as if they do. 
The great tides and currents which en- 
gulf the rest of men do not turn aside 
in their course and pass the Judges by.” 
This facet of the judicial process has 
also been emphasized by Richard B. 
Brandt in his book on “Judicial Discre- 
tion” where he has said: 


“Much of law is designed to avoid the 
necessity for the Judge to reach what 
Holmes called his ‘can’t helps’, his ulti- 
mate convictions or values. The force of 
precedent, the close applicability of sta- 
tute law, the separation of powers, legal 
presumptions, statutes of limitations, 
rules of pleading and evidence, and 
above all the pragmatic assessments of 
fact that point to one result whichever 
ultimate values be assumed, all enable 
the Judge in most cases to stop short of 
a resort to his personal standards, When 
these prove unavailing, as is more like- 
ly in the case of courts of last resort at 
the frontiers of the law, and most likely 
in a supreme constitutional court, the 
Judge necessarily resorts to his own 
scheme of values. It may, therefore, be 
said that the most important thing about 
a Judge is his pnilosophy; and if it be 
dangerous for him to have one, it is at 
all events less dangerous than the self- 
deception of having none.” 


This is why Lord Camden described the 
discretion of a Judge to be “the law of 
tyrants; it is always unknown: it is dif- 
ferent in different men; it is casual and 
depends on Constitution, Temper, and 
Passion. In the best it is oftentimes Ca- 
price, in the worst it is every Vice, Folly 
and Passion to which human Nature is 
liable”. Doe d, Hindson v, Kersey, (1765) 
at p. 53 of the pamphlet published in 
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London by J. Wilkes in 1971 entitled 
“Lord Camden’s Genuine Argument in 
giving Judgment on the Ejectment be- 
tween Hindson, and others against Ker- 
sey”. Megarry, J. also pcints out in his 
delightful book “Miscellany at Law” 
that “discretion is indeed a poor subs-i- 
tute for principles, however, great the 
Judge”, Therefore, where discretion is 
conferred on an authority by a statue, 
the court always strains to find in the 
statute the policy or principle laid down 
by the legislature for fhe purpose of 
guiding the exercise of such discretion 
and, as pointed out by Subba Rao, J, as 
he then was, the court sometimes even 
tries to discover the policy or principle 
in the crevices of the statute in order to 
save the law from the challenge of Arti- 
cle 14 which would inevitably result in 
striking down of the law if the discre- 


tion conferred were unguided and unfet- . 


tered. But where after the utmost effort 
and intense search, no policy or printi- 
ple to guide the exercise of discretion 
can be found, the discretion conferred 
by the law would be urguided and un- 
structured, like a tumultuous river over- 
flowing its banks and that would render 
the law open to attack on ground of ar- 
bitrariness under Article 14. 


15. So also Article 19 strikes against 
arbitrary legislation ‘in so far as such 
legislation ig violative of one or -he 
other provision of clause (1) of that Arti- 
cle. Sub-clauses (a) to (2) of clause (1) 
of Article 19 enact varicus Fundamertal 
freedoms; sub-clause 1) guaranteed 
freedom of speech and expression, sub- 
clause (b), freedom to assemble peaze- 
fully and without arms; sub-clause fc), 
freedom to form association or wnicns; 
sub-clause (d), freedom lo move freely 
throughout the territory of India; sab- 
clause (e), to reside and settle to any 
part of the territory of India and sab- 
clause (g), freedom to practise an pro- 
fession or to carry on any occupation, 
trade or business. There was originelly 
sub-clause (f) in clause [1) of Article 19 
which guaranteed freecom to acquire, 
hold and dispose of property but that 
sub-clause was deleted 5y the Constitu- 
tion (Forty-fourth Amendment) Act, 
1978. Now the freedom guaranteed un- 
der these various sub-cleuses of clause 
(1) of Article 19 are not absolute free- 
doms but they can be restricted by: law, 
provided such law satisfies the require- 
ment of the applicable provision in sme 
or the other of clauses (2) to (6) of that 
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Article. The common basic requirement 
of the saving provision enacted in 
clauses (2) to (6) of Article 19 is that the 
restriction imposed by the law must be 
reasonable. If, therefore, any law is en- 
acted by the legislature which violates 
one or the other provision of clause (1) 
of Article 19, it would not be protected 
by the saving provision enacted in 
clauses (2) to (6) of that Article, if it is 
arbitrary or irrational, because in that 
event the restriction imposed by it meus 
a fortiori be unreasonable 


16. The third Fundamental Right 
which strikes against arbitrariness in 
State action is that embodied in Art. 21. 
This Article is worded in simple langu- 
age and it guarantees the right to life 
and personal liberty in. the following 
terms: 


“21. No person shall be deprived of 
his life or personal liberty except ac- 
cording to procedure established by 
law.” 


This Article also came up for interpre- 
tation in Maneka Gandhi’s case (AIR 
1978 SC 597) (supra). Two questions 
arose before the Court in that case: one 
was as to what is the zontent of the ex- 
pression “personal liberty” and the other 
was as to what is the meaning of the ex- 
pression “except according to procedure 
established by law”. We are not con- 
cerned here with the first question and 
hence I shall not dwell upon it. But so 
far as second question is concerned, it 
provoked a decision from the Court 
which was to mark the beginning of a 
most astonishing development of the law. 
It is with this decision that the Court 
burst forth into: unprecedented creative 
activity and gave to the law a new di- 
mension and a new vitality. Until this — 
decision was given, the view held by this 

Court was that Article 21 merely em- 
bodied a facet of the Diceyian concept 
of the rule of law that no-one can be 
deprived of his personal liberty by ex- 
ecutive action unsupported by law. It 
was intended to be no more than a pro- 
tection against executive action which 
had no authority of law. If there was a 
law which provided some sort of pro- 
cedure, it was enough to deprive a per- 
son of his life or personal liberty. Even 
if, to take an example cited by S. R. Das, 
J. in his judgment in A. K. Gopalan v. 
State of Madras, 1950 SCR 88: (AIR 
1950 SC 27) the law provided that the 
Bishop of Rochester be boiled in oil, it 
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would be valid under Article 21. But in 
Maneka Gandhi’s case (AIR 1978 SC 597) 
(supra) which marks a watershed in the 
history of development of constitutional 
Yaw in our country, this court for the 
first time took the view that Article 21 
affords protection not only against ex- 
ecutive action but also against legisla- 
tion and any law which déprives a per- 
son of his life or personal iiberty would 
be invalid unless it prescribes a proce- 
dure for such deprivation which is rea- 
sonable, fair and just. The concept of 
reasonableness, it was held, runs through 
the entire fabric of the Constitution and 
it is not enough for the law merely to 
provide some semblance of a procedure 
but the procedure for depriving a per- 
son of his life or personal liberty must 
be reasonable, fair and just. It is for 
the court to determine whether in a par- 
ticular case the procedure is reasonable 
fair and just and if it is not, the court 
Will strike down the law as invalid. If 
therefore a law is enacted by the legisla- 
ture which deprives a person of his life 
— and ‘life’ according to the decision of 
this court in Francis Coralie Mullen v. 
Administrator, Union Territory of Delhi 
(1981) 2 SCR 516: (AIR 1981 SC 1746) 
‘would include not merely physical ex- 
istence but also the use of any faculty 


or limb as also the right to 
live with human dignity — or any 
aspect of his personal liberty, it 


would offend against Article 21 if the 
procedure prescribed for such depriva- 
tion is arbitrary and unreasonable, The 
word ‘procedure’ in Article 21 is wide 
enough to cover the entire process by 
which deprivation is effected and that 
would include not only the adjectival but 
also the substantive part of the law. 
Take for example, a law of preventive 
detention which sets out the grounds on 
which a person may be preventively de- 
tained. If a person is preventively de- 
tained on a ground other than those set 
out in the law, the preventive deten- 
tion would obviously not be according 
to the procedure prescribed by the law, 
because the procedure set out in the law 
for preventively detaining a person pre- 
scribes certain specific grounds on which 
alone a person can be preventively de- 
tained, and if he .is detained on any 
other ground, it would be violative of 


Article 21. Every facet of the law which 
deprives a person of his life or personal 
liberty would therefore have to stand 


the test of reasonableness, fairness .and 
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justness in order to be outside the inhi- 
bition of Article 21. 


17. It will thus be seen that the rule 
of law has much greater vitality under} 
our Constituticn than it has in other 
courtries like the United Kingdom 
Which has no constitutionally enacted 
Fundamental Rights, The rule of law 
has really three basic and fundamental 
assumptions one is that law mak- 
ing must be essentially in the 
hancs of a democratically elected legisla- 
ture, subject cf course to any power in 
the executive in an emergent situation 
to promulgate ordinances effective for a 
short duration while the legislature is 
not in session as also to enact delegated 
legislation in accordance with the guide- 
lines laid down by the legislature: the 
other is that, even in the hands of a de- 


mocratically elected legislature, there 
should not be unfettered legislative 
power, for, as Jefferson said: “Let no 


man be trusted with power but tie him 
down from making mischief by the 
chairs of the Constitution’, and lastly 
there must be an independent judiciary 
to protect the citizen against excesses of 
executive and legislative power. Fortu- 
nately, whatever uncharitable and irres- 
ponsible critics might say when they 
find a decision of the court going against 
the view held by them, we can confident- 
ly assert that we have in our country all 
these three elements essential to the rule 
of law. It is plain and indisputable that 
under our Constitution law cannot be 
arbitrary or irrational and if it is, it 
would be clearly invalid, whether under 
Article 14 or Article 19 or Article 21, 
whichever be applicable. 


18. It is in the light of these consti- 
tutional provisions that I must consider 
whether death penalty provided under 
Section 302 of the Indian Penal Code 
read with Section 354 sub-section (3) of 
the Code of Criminal Procedure is con- 
stitutionally valid. Now one thing is cer- 
tain that the Constitution does not in so 
many terms prohibit capital punishment. 
In fect, it recagnises death sentence as 
one of the penalties which may be im- 
posed by law. Article 21 provides inter 
alia zhat no one shall be deprived of his 
life except according to procedure estab- 
lished by law and this clearly postu- 
lates that a person may be deprived of 
his life in accordance with the proce- 
dure prescribed by law or in other 
words, law may provide a procedure, 


+, 
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which, of course, accorcing to the deci- 
sion of this court in Maneka Gandhi’s 
case (AIR 1978 SC 597) (supra) must be 
reasonable, fair and jus; procedure, for 
inflicting death penalty on a person de- 
priving him of his life. Clause (c) of 
Article 72 also recognises the possibility 
of a sentence of death being imposed on 


a person convicted of an offence inas- 
much as it provides that the President 
shall have the power ta suspend, remit 


or commute the sentence of any person 
who is convicted of an offence and sen- 
tenced to death. It is therefore not pos- 
sible to contend that tke imposition of 
death sentence for conv-ction of an of- 
fence is in all cases forbidden by the 
Constitution. But that Joes not mean 
that the infliction of death penalty is 
blessed by the Constitution or that it 
has the imprimatur or seal of approval 


of the Constitution. The Consti- 
tution is not a  ransient docu- 
ment but it is meant tc edure for a 


long time to come and during its life, 
situations may arise where death penalty 
may-be found to serve a social purpose 
and its prescription may not be liable to 
be regarded as arbitrary or -unreason- 
able and therefore to meet such situa- 
tions, the Constitution had to make a 
provision and this it did in Article 21 
and clause (c) of Article 72 so that even 
where death penalty is prescribed by any 
law and it is otherwise not —unconstitu- 
tional, it must still comply with the 
requirement of Article 21 and it would 
be subject to the clemency power of 
the President under clause (c) of Arti- 
cle 72, The question would however : still 
' remain whether the preszription of death 
penalty by any particular law is viola- 
tive of any provision of the Constitution 
and is therefore rendered unconsiitu- 
tional, This question has to be answered 
` in the present case with reference to 
Section 302 of the Indian Penal Code 
read with Section 354, sub-section (3) of 
the Code of Criminal Procedure. 


19. Now in order to answer this ques- 
tion it is necessary first cf all to examine 
the legislative trend in sur country so 
far as the imposition of death penalty is 
concerned. A “brief survey of the trend 
of legislative endeavours’ will, as point- 
ed out by Krishna Iyer J. in Rajendra 
Prasad v. State of U., P.’ (1979) 3 SCR 
646: (AIR 1979 SC 916) ‘serve to indi- 

cate whether the people’s consciousness 
. has been projectéd towards ‘harrowing or 
Widening the scope for irfliction of death 
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penalty.” If we look at the legislative 
history of the relevant provisions of the 
Indian Penal Code and the Criminal} 
P. C., we find that in our country there 
has been a gradual shift against the im- 


position of death penalty. “The legis- 
lative development, through several 
successive amendments has shifted the 


punitive centre of gravity from life tak- 
ing to life sentence”. Sub-section (5) of 
section 367 of the Code of Criminal Pro- 
cedure 1898 as it stood prior to its 
amendment by Act 26 of 1955 provided: 

“If the accused is convicted of an of- 
fence punishable with death, and the 
court sentences him to any punishment 
other than death, the court shall in its 
judgment state the reasons why sentence 
of death was not passed.” 


This provision laid down that if an 
accused ‘was convicted of an offence 
punishable with death, the imposition of 
death sentence was the rule and the 
awarding of a lesser sentence was an ex- 
ception and the court had to state the 
reasons for not passing the sentence of 
death. In other words, the discretion 
was directed positively towards death 
penalty. But, by the Amending Act 26 
of 1955 which came into force with ef- 
fect from ist January 1956, this provi- 
sion was deleted with the result that 
from and after that date, it was left to 
the discretion of the court on the facts of 
each case to pass a sentence of death or 
to award a lesser sentence. Where the 
court found in a given case that, on the 
facts and circumstances of the case, the 
death sentence was not called for or 
there were extenuating circumstances 
to justify the passing of the lesser sen- 
tence, the court would award the lesser 
sentence and not impose the death 
penalty, Neither death penalty nor life 
sentence was the rule under the law as 
it stood after the abolition of sub-sec- 
tion (5) of Section 367 by the Amend- 
ing Act 26 of 1955 and the . court was 
left “equally free to award either sen- 
tence”. But then again, there was a fur- 
ther shift against death penalty by rea- 
son of the abolitionist pressure and when 
the new Code of Criminal Procedure 
1973 was enacted, Section 354, sub-sec- 
tion (3) provided: 


“When the conviction is for a sen- 


tence punishable with death or, in the 
alternative, with imprisonment for - life 
or imprisonment for a term of years, 


the judgment shall state the reasons for 
the sentence awarded and, in the case of — 


be 
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Sentence of death, special 
such sentence.” 


The court is now required under this 


reasons for 


provision to state the reasons for the 
sentence awarded and in case of sen- 
tence of death, special reasons are re- 


quired to be stated. It will thus be seen 
that life sentence is now the rule and 
it is only In exceptional cases, for special 
reasons, that death sentence can be im- 
posed. The legislature has however not 
indicated what are the special reasons 
for which departure can be made from 
the normal rule and death penalty may 
be inflicted, The legislature has not 
given any guidance as to what are those 
exceptional cases in which, deviating 
from the normal rule, death sentence 
may be imposed. This is left entirely to 
the unguided discretion of the court, a 
feature, which, in my opinion, has lethal 
consequences so far as the constitu- 
tionality of death penalty is concerned. 
But one thing is clear that through these 
legislative changes “the disturbed con- 
science of the State on the question of 
legal threat to life by way of death sen- 
tence has sought to express itself legisla- 
tively”, the stream of tendency being to- 
wards cautious abolition. 


20. It is also interesting to note that 
a further legislative attempt to- 
‘wards restricting and rationalising death 
penalty was made in the late seventies, 
A Bill called Indian Penal Code (Amend- 
ment) Bill 1972 for amending Section 302 
was passed by the Rajya Sabha in 1978 
and it was pending in the Lok Sabha 
at the time when Rajendra Prasad’s 
case (AIR 1979 SC 916). was decided and 
though it ultimately lapsed with the dis- 
solution of the Lok Sabha, it shows how 


strongly were the minds of the elected 
representatives of the people agitated 
against “homicidal exercise of discre- 


tion” which is often an “obsession with 
retributive justice in disguise”. This Bill 
sought to narrow drastically the judicial 
discretion to impose death penalty and 
tried to formulate the guidelines which 
should control the exercise of judicial 
exercise In this punitive area. But un- 
fortunately the Bill though passed by the 
Rajya Sabha could not see its way 
through the Lok Sabha and was not en- 
acted into law. Otherwise perhaps the 
charge against the present Section 302 
of the Indian Penal Code read with Sec- 
tion 354, sub-section (3) of the Code of 
Criminal Procedure that it does not indi- 
cate any policy or principle to guide the 
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exercise of judicial discretion in award- 
ing the death penalty, would have been 
considerably diluted, though even then, I 
doubt very much whether that section 
could have survived the attack against 
its constitutionality on the ground that 
it still leaves the door open for arbitrary 
exercise of discretion in imposing death 
penalty. 

21. Having traced the legislative his- 
tory of the relevant provisions in regard 
to death penalty, I will now turn my at- 
tention to what great and eminent men 
have said in regard to’ death penalty. 
for their words serve to bring out in 
bold relief the utter barbarity and futi- 
lity of the death penalty. Jaiprakash 
Narain, the great humanist, said, while 
Speaking on abolition of death penalty: 

“To my mind, it is ultimately a ques- 
tion of respect for life and human ap- 
proach to those who commit grievous 
hurts to others. Death sentence is no re- 


medy for such crimes. A more humane 
and constructive remedy is to remove 
the culprit concerned from the normal 


milieu and treat him as a mental case. 
I am sure a large proportion of the mur- 
derers could be weaned away from their 
path and their mental condition suff- 
ciently improved to become useful citi- 
zens. In a minority of cases, this may 
not be possible. They may be kept in 


prison houses till they die a natural 
death. This may casi a heavier economic 


burden on society than hanging. But I 
have no doubt that a humane treatment 
even of a murderer will enhance man’s 
dignity and make society more human. 

(emphasis added)* 
Andrei Sakharov in a message to the 
Stockholm Conference on Abolition of 
Death Penalty organised by Amnesty 
International in 1978 expressed himself 
firmly against death penalty: 

“I regard the death penalty as a 
Savage and immoral institution which 
undermines the moral and legal founda- 
tions of a society. A State, in the person 
of its functionaries, who like all people 
are inclined to making superficial con- 
clusions, who like all people are subject 
to influences, connections, prejudices and 
egocentric motivations for their behavi- 
our, takes upon itself the right to the 
most terrible and irreversible act — the 
deprivation of life. Such a State cannot 
expect an improvement of the moral 
atmosphere in its country. I reject the 


— 


*(Emphasis not given in copy—~Ed.) . 
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notion that the death penalty has any 
essential deterrent effect on potential of- 
fenders, I am convinced that the con- 
trary is true — that savagery . begets 
Only savagery......... I ams convinced that 
society as a whole and each of its mem- 
bers individually, not just the person 
who comes before the courts, bears a 
responsibility for the occurrence of a 

_I believe that the death 
penalty has no moral or practical justifi- 
cation and represents a survival of bar- 
baric customs of 


and calculated revenge with no tempo- 
rary insanity on the par: of the Judges. 
and therefore, shameful and. disgusting.” 

emphasis added) 


Tolstoy also protested against death sen- 
tence in an article “I Cannot be Silent”: 


“Twelve of those by whose labour we 
live, the very men whom we have de- 
praved and are still depraving by every 
means in our power ~~ from the poison 
of vodka to the terrible falsehood of a 
creed we impose on them with all our 
might, but do not ourselves believe in — 
12 of those men strangled with cords 
by those whom they feed and clothe 
and house, and who havea depraved and 
still continue to deprave them. Twelve 
husbands, fathers, and sens, from among 
those upon whose  kincness, industry, 
and simplicity alone ress the whole of 
Russian life, are seized, imprisoned, and 
shackled. Then their hands are tied be- 
hind their backs lest they should seize 
the ropes by which they are to be hung, 
and they are led to the gallows.” 


So also said Victor Hugc in the spirit 
of the Bishop created by him in his ‘Les 
Miserables’: 


“We shall look upon crime as a dis- 
ease. Evil will be treated in charity in- 
stead of anger, The charge will be sim- 
ple and sublime. The cress shall displace 
the scaffold, reason is or our side, feel- 
ing is on our side, and =xperience is on 
our side.” ; 


Mahatma Gandhi also wrote to the same 
effect in his simple but -nimitable style: 


“Destruction of individuals can never 
be a virtuous act, The evil doers cannot 
be done to death. Today here is a move- 
ment afoot for the abolition of capital 
punishment and attempts are being 
made to convert prisons into hospitals 
yas if they are persons saffering from a 

disease,” l 
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This Gandhian concept was translated 
into action with commendable success in 
the case of Chambal dacoits who laid 
down their arms in response to the call 
of Vinoba Bhave and Jaiprakash Nara- 
yan. See “Crime and Non-violence” by 
Vasant, Nargolkar, There is also the re- 
cent instance of surrender of Malkhan 
Singh, a notorious dacoit of Madhya 
Pradesh. Have these dacoits not been 
reformed? Have they not been redeemed 
and saved? What social purpose would 
have been served by killing them? 


22. I may also at this stage make a 
few observations in regard to the barba- 
rity and cruelty of death penalty, for 
the problem of constitutional validity of 
death penalty cannot be appreciated in 
its proper perspective without an ade- 
quate understanding of the true nature 
of death penalty and what it involves in 
terms of human anguish and suffering, 
In the first place, death penalty is irre- 
vocable; it cannot be recalled. It extin- 
guishes the flame of life for ever and is 
plainly destructive of the right to life 
the most trecious right of all; a right 
without which enjoyment of no other 
rights is possible, It silences for ever a 
living being and despatches him to that 
“undiscovered country from whose 
bourn no traveller returns” nor, once 
executed, “can storied urn or animated 
bust back to its mansion call the fleeting 
breath”. It is by reason of its cold and 
cruel finality that death penalty is quali- 
tatively different from all other forms of 
punishment. If a person is sentenced to 
imprisonment, even if it be for life, and 
subsequently it is found that he was in- 
nocent and was wrongly convicted, he 
can be set free. Of course the imprison- 
ment that he has suffered till then can- 
not be undone and the time he has spent 
in the prison cannot be given back to 
him in specie but he can come back and 
be restored to normal life with his 
honour vindicated, if he is found inno- 
cent, But that is not possible where a 
person has been wrongly convicted and 
sentenced to death and.put out of exist- 
ence in pursuance of the sentence of 
death. In kis case, even if any mistake 
is subsequently discovered it will be too 
late in every way and for every pur- 
pose it will be too late, for he cannot be 
brought back to life. The execution of 
the sentence of death in such a case 
makes miscarriage of justice irrevocable, 
On whose conscience will this death of 
an innoceni man lie? The State through 
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its judicial instrumentality would have 
killed an innocent man. How is it dif- 
ferent from a private murder? That is 
why Lafayatte said: “I shall ask for the 
abolition of the penalty of death until I 
have the infallibility of human judg- 
ment demonstrated me.” 


23. It is argued on behalf of the re- 
tentionists that having regard to the 
elaborate procedural safeguards enact- 
ed by the law in cases involving capital 
punishment, the possibility of mistake is 
more Imaginary than real and these pro- 
cedural safeguards virtually make con- 
viction of an innocent person impossible. 
But I do not think this argument is well 
founded, It is not supported by factual 


data. Hugo Bedau in his well known 
book, “The Death Penalty in America” 
has individually documented seventy 


four cases since 1893 in which it has been >- 


responsibly charged and in most of 
them proved beyond doubt, that persons 
were wrongly convicted of criminal 
homicide in America. Eight out of these 
seventy-four, though innocent, were 
executed. Redin, Gardener, Frank and 
others have specifically identified many 
more additional cases. These are cases in 
which it has been possible to show from 
discovery of subsequent facts that the 
convictions were erroneous and innocent 
persons were put to death, but there 
may be many more cases where by rea- 
son of the difficulty of uncovering the 
facts after conviction, let alone after 
€xecution, it may not be possible to 
establish that there was miscarriage of 
justice, The jurist Olivecrix, applying a 
calculus of probabilities to the chance 
of judicial error, concluded as far back 
as in 1860 that approximately one in- 
nocent man was condemned out of every 
257 cases, The proportion seams low but 
only in relation to moderate punishment, 
In relation to capital punishment, the 
proportion is infinitely high. When 
Huge wrote that he preferred to call the 
guillotine Lesurques (the name of an in- 
mocent man guillotined in the Carrier de 
Lyon case) he did not mean that every 
man who was decapitated was a Lesur- 


ques, but that one Lesurques was enough ~ 


to wipe out the value of capital punish- 
ment for ever. It is interesting to note 
that where cases of wrongful execution 
have come to public attention, they have 
been a major force responsible for bring- 
ing about abolition of death penalty, 
The Evans case in England in which an 
innocent man was hanged in 1949 play- 
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ed a large role in the abolition of capita] 
punishment in that country. Belgium 


also abjured capital punishment on ac- 
count of one such judicial error and 
so did Wisconsin, Rhode Island and 


Maine in the United States of America. 


24. Howsoever careful may be the 
procedural safeguards erected by the 
law before death penalty can be impos- 


ed, it is impossible to eliminate the 
chance of judicial error. No possible 
judicial safeguards can prevent  convic- 


tion of the innocent, Students of the cri- 
minal process have identified several 
reasons why innocent men may be con- 
victed of crime. In the first place, our 
methods of investigation are crude and 
archaic. We are, by and large, ignorant 


of modern methods of investigation 
_based on scientific and technologiccal 
advances, Our convictions are based 


largely on oral evidence of witnesses, 
Often, witnesses perjure themselves as 
they are motivated by caste, communal 
and factional considerations, Sometimes 
they are even got up by the police to 
prove what the police believes to be a 
true case. Sometimes there is also mis- 
taken eye witness identification and this 
evidence is almost always difficult to 
shake in cross-examination. Then there 
ig also the possibility of a frame-up of 
innocent men by their enemies. There are 
also cases where an overzealous prose- 
cutor may fail to disclose evidence of 
innocent known to him but not known 
fo the defence. The possibility of error 
in judgment cannot therefore be ruled 
out on any theoretical considerations. It 
is indeed a very live possibility and it is 
not at all unlikely that so long as death 
penalty remains a constitutionally valid 
alternative, the court or the State acting 
through the instrumentality of the court 
may have on its conscience the blood 
of an innocent man. 


25. Then again it is sometimes argu- 
ed that, on this reasoning, every crimi- 
nal trial must necessarily raise the pos- 
sibility of wrongful conviction and if 
that be so, are we going to invalidate 
every form of punishment? But this 
argument, I am afraid, is an argument 
of despair. There is a qualitative dif- 
ference between death penalty and other 
forms of punishment. I have already 
pointed out that the former extinguishes 
the flame of life altogether and is ir- 
revocable and beyond recall while the. 
latter ean, at least to some extent be set. 


wY 
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right, if found mistaken, ‘This ‘vital dif- 
ference between death peralty and im- 
prisonment was emphasizéc. by Mahatma 


. Gandhi when he said in reply to a Ger- 


man writer: 


i 


“I would draw distinction between 
killing and detention and even corporal 
punishment. I think there :s a difference 
not merely in quantity buf also in qua- 
lity, I can recall the punishment of de- 
tention, I can make repzeration to the 
man upon whom I inflict corporal pun- 
ishment, But once a man is killed, the 
punishment is beyond recall or repara- 
tion.” 


The same point was made by the dis- 
tinguished criminologist Leon Radzino- 
wicz when he said: “The likelihood of 
error in a capital sentence case stands 
on a different footing altogether.” Judi- 
cial error in imposition of death penalty 
would indeed be a crime beyond pun- 
ishment, This is the drastic nature of 
death penalty, terrifying in its conse- 
quences, which has to be zaken into ac- 


count in determining its constitutional 
validity. 
- 26. It is also necessary to point out 


that death penalty is barkaric and in- 
human in its effect, mental and physical 
upon the condemned mar and is posi- 
tively cruel. Its psychological effect on 
the prisoner in the Death Row is dis- 
astrous, One Psychiatrist has described 
Death Row as a “grisly laboratory” “the 
ultimate experimental stress in which 
the condemned prisoner’s ‘personality is 
incredibly brutalised.” He points out 
that “the strain of existence on Death 
Row is very likely to preduce...... acute 
psychotic breaks’: Vide the: article of 
West on Medicine and Capital Punish- 
ment”. Some inmates are driven to rav- 
ings or delusions but the majority sink 
into a sort of catatonic nurmbness under 
the overwhelming stress.” Vide “The 
Case against Capital Purishment” by 
In- 
tense mental suffering ‘is ~nevitably as- 
sociated with confinement under sentence 
of death. Anticipation cf approaching 
death can and does produc2 stark terror, 
Vide article on “Mental Suffering under 
Sentence of Death”. 57 Iowa Law Re- 
view 814. Justice Brennan in his opinion 
in Furman v. Georgia (1972) 408 US 238 
fave -it as a reason for holding the capi- 
tal punishment to. be wmeonstitutional 
that mental pain is an inseparable part 
1982 S. C./85 X G—4 '. ` l 
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of our: practice of punishing criminals by - 
death, for the prospect of pending execu- . 
tion exacts a frightful toll during the 
inevitable long wait between the imposi- 
tion of sentence and the actual infliction 
of death”. Krishna Iyer, J. also pointed 
out in Rajendra Prasad’s case (AIR 1979 
SC 916) (supra) that because the con- 
demned prisoner had “the hanging agony 
hanging over his head. since 1973 (i.e. for 
Six years)........ wees “he must by now 
be more a vegetable than a person.” He 
added that “the excruciation of long 
pendency of the death sentence with the 
prisoner languishing near solitary suffer- 
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ing all the time, may make the death 
sentence unconstitutionally cruel and 
agonising”. The California Supreme 


Court also, in finding the. death penalty 
per se unconstitutional remarked with a 
sense of poignancy: 


“The cruelty of capital punishment 
lies not only in the execution itself and 
the pain incident thereto, but also in the 
dehumanising effects of the lengthy im- 
prisonment prior to execution during 
which the judicial and administrative 
procedures essential to due process of 
law are carried out. Penologists and 
medical experts agree that the process of 
carrying out a verdict of death is often 
so degrading and brutalizing to the hu- 
man spirit as to constitute psychological 
torture.” 

In Re Kemmler (1889-90) 136 US 436 the 
Supreme Court of the United States ac- 
cepted that “punishments are cruel when 
they involve a lingering dedth, some- 
thing more than the mere extinguishment 
of life.” Now a death would be as lin- 
gering if a man spends several years in a 
death cell awaiting execution as it would 
be if the method of execution takes an 
unacceptably long time to kill the vic- 
tim. The pain of mental lingering can be 
as intense as the agony of physical lin- 


gering. See David Pannick on “Judicial ` 
Review of the Death Penalty”. Justice 
Miller also pointed out in Re Medley 


(1888-89) 134 US 160 that “when a pri- 
soner sentenced by a court to death is 
confined to the penitentiary awaiting the 
execution of the sentence, one of the 
most horrible feelings to which he can be 
Subjected during that time is the uncer- 
tainty during the whole of it......... as to 
the precise time when his execution shall 
take place.” He acknowledged | that such 
uncertainty-is inevitably ‘accompanied ‘by 
an immense mental anxiety amounting 
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to a great -increase of 
punishment,’ 


27, But quite apart from this excru- 
ciating mental anguish and severe psy- 
chological strain which: the condemned 
prisoner has to undergo on account of 


the offender’s 


the long wait from the date when ` the. 


sentence of death is initially passed by 
the sessions court until it is confirmed 
by the High Court and then the appeal 
against the death sentence is disposed of 
by the Supreme Court and if the appeal 
is dismissed, then until the clemency 
petition is considered by the President 
and if it is turned down; then until the 
time appointed for the actual execution 
of the sentence of ‘death arrives, the 
worst time for most of the condemned 
prisoners would be the last few hours 
when all certainty is gone and the mo- 
ment of death is known, Destoyevsky 
who actually faced a firing squad only 
to be reprived at the last instant, de- 
scribed this experience in the -following 
words : 


V naai the chief and the worst pain is 
perhaps not inflicted by wounds, but by 
your certain knowledge that in an hour, 
in ten minutes, in half a minute, now 
this moment your soul will fly out of 
your body, and that you will be a hu- 
man being no longer, and that thats cer- 
. tain — the main thing is that it is cer- 
taas Take a soldier and put him in 
front of a cannon in battle and fire at 
him and he will still hope, but read the 
same soldier his death sentence for cer- 
tain, and he will go mad or burst out 
crying. Who says that human nature is 
capable of bearing this without madness? 
Why this cruel, hideous, unnecessary 
and useless mockery? Possibly there are 
men who have sentences of death read 
out to. them and have been given time to 
fo through this torture, and have then 
been told, You can go now, you've been 
reprived. Such men could perhaps tell 
us. It-was of agony like this and of such 
horror that Christ spoke.. No you can’t 
treat a man like that.” 


We have also accounts of execution of. 


several prisoners in the United States 
which show how in these last moment 
condemned prisoners often simply .dis- 
integrate. Canns has in frank and brutal 
language bared the terrible psychologi- 
eal cruelty of capital punishment: 


“Execution is not simply death. It is 
just as different in essence, from the 
privation of life as a concentration camp 
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ig from prison...... It adds to death a rule, 
a -public premeditation known to the 
future victim, an organisation, in short, 
which is in itself a source of moral suf- 
ferings mare terrible than death............ 
For there to be equivalence, the death 
penalty would have to punish a criminal 


who had warned his’ victim of the date 


at which he would inflict a horrible 
death on him and who, from that mo- 
ment onward, had confined him at 
mercy for months. Such a monster is not 
encounteré] in private life.” 

There can be no stronger words to de- 
scribe the utter depravity and inhuman- 
ity of death sentence. 


28. The physical pain and suffering 
which the execution of the sentence of 


death involves is also no less cruel and 
inhuman. In India, the method of. execu- 
tion. followed: is hanging by the rope. 
Electrocution or application of lethal gas 
has not yet taken its place as in some 
of the western countries, It is theréfore 
with reference to execution by hanging 
that I must consider whether the sen- 
tence of death is barbaric and inhuman 
as entailing physical pain and agony. It 
is no doub- true that the Royal Commis- 
sion ‘on capital Punishment 1949-53 
found that hanging is the most humane 
method of execution and so also in Ichi- 
kawa v. Japan, (Vide: David Pannick 
on “Judicial Review of Death Penalty, 
page 73) the Japanese Supreme Court 
held that execution by hanging does not 
correspond to ‘cruel punishment’ in- 
hibited by Art. 36 of the Japanese Con- 


stitution, But whether amongst all the ` 
methods of execution, hanging ‘is the . 
most humane or in the view of the 


Japanese Supreme Court. hanging is not 
cruel punishment within the meaning of 
Art. 36, one thing is clear that hanging 
is undoubtedly accompanied by intense 
physical torture and pain. Warden Duffy 
of San Quentin, a high security prison in 
the United. States of America, describes 
the hanging process with brutal frank- 
ness in lurid details : 

“The day before an execution the pri- 
soner goes through a harrowing experi- 
ence of being .weighed, measured for 
length of drop to assure breaking of the 
neck, the size of the neck, body 
measurements et cetera. When the trap 
springs he dangles at the end of the rope. 
There are times when the neck has not 
been broken and the prisoner strangles 
to death. His eyes pop almost out of his 
head, his tongue swells and protrudes 
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from his mouth, his neck may be broken. 


and the rope many times takes large . 


portions of skin and flesh from the side 


_of the face that the noose :s on. He uri- 


“ mistakes have been made. 


nates, he defecates, and droppings fal. 
to the floor while witnesses look on, and 
at almost all executions œne or more 
faint_or have to be helped out of the 
witness room, The prisoner remains 
dangling from the end of the rope for 
from 8 to 14 minutes befare the doctor, 
who has climbed up a small ladder and 
listens to his heart beat with a stetho- 
scope, pronounces him dead, A prison 
guard stands at the feet of the hanged 
person and holds the bodr steady, be- 
cause during the first few minutes there 
is usually considerable struggling in am 
effort to breathe.” 


‘If the drop is too short, there will be a 


slow and agonising death by strangula- 
tion. On the other hand, if the drop is 
too long, the head will be torn off. In 
England centuries of practice have pro- 
duced a detailed chart re ating a man’s 
weight and physical condition to the 
proper length of drop, buz even there 
In 1927, a 
surgeon who witnessed a double exect- 
fion wrote: 

“The bodies were cut cown after fif- 
teen minutes and placed in an ante 
chamber, when I was horrified to hear 
one of the supposed corps2s give a gasd 
and find him making resriratory efforts, 
evidently a prelude to revival. The two 
bodies were quickly suspended again fer 
a quarter of an hour longer............ Dis 
location of the neck is the ideal aimed 


_ at, but, out of all my post-mortem find- 


ings, that has proved rather an excep- 
tion, which in the -majority of instances 
the cause of death was strangulation ani 
asphyxia.” 

These passages clearly establish beyond 
doubt that the execution >f sentence cf 
death by hanging does involve intense 
physical pain and sufferin2z, though -<t 
may be regarded by same as more 
humane than electrocution or application 
of lethal gas. 


29. If this be the træ mental ang 
Physical effect of death sentence on the 
condemned prisoner and if it causes suca 
mental anguish, psychological strain anj 
physical agony and suffering, it is diffe 
cult fo see how it can be regarded as 
anything but cruel and inhuman, The 
only answer which can be given far 
justifying this infliction o mental ang 
Physical pain and. suffering is that - the 
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condemned prisoner having killed a hu- 
man being does not merit any sympathy 
and must suffer this punishment because 
he ‘deserves’ it, No mercy can be shown 
to one who did not show any mercy to 
others, But, as I shall presently point 
out, this justificatory reason cannot com- 
mend itself to any civilised society be- 
cause it is based on the theory of retri- 
bution or retaliation and at the bottom 
of it lies then desire of the society to av- 
enge itself against the wrong doer. That 
is not a permissible penological goal. 
30. It is in the context of this back- 
ground that the question has to be con- 
sidered whether death penalty provided 
under S. 302 of the Indian Penal Code 
read with S. 354 sub-sec. (3) of the Code 
of Criminal Procedure is arbitrary and 
irrational, for if it is, it would be clear- 
ly violative of Articles 14 and 21. I am 
leaving aside for the moment challenge 
to death penalty under Art. 19 and con- 
fining myself only to the challenge un- 
der Arts. .14 and 21. So far as this chal- 
lenge is concerned, the learned counsel 
appearing’ on behalf of the petitioners 
contended that the imposition of death 
penalty under S, 302 of the Indian Penal 
Code read with S. 354 sub-sec. (3) of the 
Code of Criminal Procedure was arbi- 
trary and unreasonable, firstly because 
it was cruel and inhuman, disproportion- 
ate and excessive, secondly because if 
was totally unnecessary and did not 
serve any social purpose or advance any 
constitutional value and lastly because 
the discretion conferred on the court to 
award death penalty was not guided by 
any policy or principle laid down by the 
legislature but was wholly arbitrary. 
The Union of India as also the States 
supporting it sought to counter this 
argument of the petitioners by submit- 
ting first that death penalty is neither 
cruel nor inhuman, neither dispropor- 
that it 
does serve a social purpose inasmuch as 
it fulfils two penological goals namely, 
denunciation by the community and de- 
terrence and lastly, that the judicial dis- 
cretion in awarding death penalty is not 
arbitrary and the court can always 
evolve standards or norms for the pur- 
pose of guiding the exercise of its dis- 
cretion in this punitive area. These were 
broadly the rival contentions urgéd 
behalf of the parties - and I shall now 
proceed to examine them in the light of 
the observations made in the preceding 
paragraphs,. 


mow 
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31, The first question that arises for 
consideration on these contentions is — 
-and that is a vital question which may 
well determine the fate of this challenge 
to the constitutional validity of death 
penalty — on whom does the burden of 
proof lie in a case like this? Does it lie 
On the petitioners to show that death 
penalty is arbitrary and unreasonable on 
the various grounds urged by them or 
does- it rest’on the State to show that 
death penalty is not arbitrary or unree- 
sonable and serves a legitimate social 
purpose, This question was debated be- 
fore us at great length and various deci- 
sions were cited supporting one view cr 
the other. The earliest decision relied on 
was that of Saghir Ahmed v. State cf 
Uttar Pradesh (1955) 1 SCR 707: (AIR 
1954 SC 728) where it was held by this 
Court that if the petitioner succeeds in 
showing that the impugned law ex facie 
abridges or itransgresses the rights com- 
ing under any of the sub-clauses of 
clause (1) of Art, 19, the onus shifts on 
the respondent State to show that the 
legislation comes within the permissibl2 
limits authorised by any of clauses (2) 
to (6) as may be applicable to the case, 
and also to place material before the 
court in support of that contention. If 
the State fails to discharge this burden, 
there is no obligation on the petitioner 
to prove negatively that the impugned 
law is not covered by any of the permis- 
sive clauses. This view as to the onus of 
proof was reiterated by this Court in 
Khyerbari Tea Company v. State of As- 
sam (1964) 5 SCR 975: (AIR 1964 SC 
925) But, contended the respondents, a 
contrary trend was noticeable in some 
of the subsequent decisions of this Court 
and the respondents relied principally 
on the decision in B. Banerjee v. Anita 
Pan (1975) 2 SCR 774: (AIR 1975 SC 
1146) where Krishna Iyer, J. speaking 
on behalf of himself and Beg, J. as he 
then was, recalled the following state- 
ment of the law from the judgment of 
this Court in Ram Krishna Dalmia v, 
S. R. Tendolkar, 1959 SCR 279 at p, 297: 
(AIR 1958 SC 538 at pp. 547-48) : 

“there is always a presumption in 
favour of the constitutionality of an en- 
actment and the burden is upon him 
who attacks it to show that there has 
- been a clear transgression of the consti- 
tutional principles:” 
and 
-"that it must be’ presumed that the 
legislature understands: and correctly .ap- 
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preciates the need of its own people, that 
its laws are directed to problems made 
manifest by experience and that its dis- 
criminations are based on adequate 
grounds.” 

and added that “if nothing is placed on 
record by the challengers, the verdict 
ordinarily goes against them.” Relying 
inter alia on the decision of this Court 
in State of Bombay v. R. M. D. Chamar- 
baugwala, 1957 SCR 874 : (AIR 1957 SC 
699), the learned Judge again empha- 
sized : 

“Some courts have gone to the extent 
of holding that there is a presumption 
in favour of constitutionality, and a law 
will not be ceclared unconstitutional un- 
less the case is so clear as to be free 
from doubt.” 


These observations of Krishna Iyer, J, 
undoubtedly seem to support the conten- 
tion of the respondents, but it may be 
pointed out that what was said by this 
Court in the passage quoted above from 
the judgment in Ram Krishna Dalmia’s 
case (supra) on which reliance was 
placed by Krishna Iyer, J. was only with 
reference to the challenge under Art. 14 
and the Court was not considering there 
the challenge under Art. 19 or 21. This 
statement of the law contained in Ram 
Krishna Dalmia’s case (supra) could not 
therefore be applied straightway with- 
out anything more in a case where a 
law was challenged under Art 19 or 21. 
The fact, however, remains that Krishna 
Iyer, J. relied on this statement of the 
law even though the case before him in- 
volved a challenge under Art. 19 (1) (£) 
and not under Art, 14. Unfortunately, it 
seems that the attention of the learned 
Judge was not invited to the decisions 
of this Court in Sagir Ahmed’s. case 
(AIR 1954 SC 728) and Khyerbari Tea 
Company’s case (AIR 1964 SC 925) 
(supra) which were cases directly in- 
volving challenge under Art. 19. These 
decisions were binding on the learned 
Judge and if his attention had been 
drawn to them, I am sure that he would 
not have made the observations that he 
did casting cn the petitioners the onus 
of establishing “‘excessiveness or perver- 
sity in the restrictions imposed by the 
statute” in a case alleging violation of 
Art, 19. These observations are clearly 
contrary to the law laid down in Saghir 
Ahmed and Khyerbari Tea Company 
cases (supra). 

32. The respondents also relied on the 
observations of Fazal -Ali, J. in Pathum- 
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ma v. State of Kerala, (1978) 2 SCR 537: 
(AIR 1978 SC 771),. There the constitu- 
tional validity of the Kerala Agricultu- 


Tist? Debt Relief Act 197C was challeng- 


ed on the ground of violation of both 
Articles 14 and 19 (1) ( Before enter- 
ing upon a discussion. of the arguments 
bearing on the validity of “this challenge, 
Fazal Ali, J. speaking on behalf of him- 
self, Beg, C. J., Krishna Iyer and Jas- 
want Singh, JJ. observed that the court 
will interfere with a statute only “when 
the statute is clearly ~viclative of the 
right conferred on the citizen under 
Part III of the Constitutron” and pro- 
ceeded to add that it is on account of 
this reason “that courts Lave recognised 
that there is always a presumption in 
favour of the constitutionality of a sta- 
tute and the onus to prove its invalidity 
lies on the party which assails the 
same.” The learned Judge then quoted 
with approval the following passage 
from the Judgment of S. R. Das, C. J. in 
Mohd, Hanif v. State of Bihar 1959 SCR 
629 : (AIR 1958 SC 731) (para 15): 


“The pronouncements of this Court 
further establish, amongst other things, 
that there is always a resumption in 
favour of the constitutionality of an en- 
actment and that the DSurden is upon 
him, who attacks it, to snow that there 
has been a clear violation of the consti- 
tutional principles. The Courts, it is ac- 
cepted, must presume trat the legisla- 
ture understands and correctly appreci- 
ates the needs of its own people, that its 
laws are directed to >roblems made 
manifest by experience ard that its dis- 
criminations are based on adequate 
grounds.” 

It is difficult to see how these observa- 
tions can be pressed into service on be- 
half of the respondents. The passage 
from the judgment of S. R. Das, C. J. 
in Mohd. Hanif’s case (supra) relied 
upon by Fazal Ali, J. occurs in the dis- 
cussion relating to the crallenge under 


Art, 14 and obviously it was not intend-. 


ed to have any applicatior. in a case in- 
volving challenge under Art. 19 or 21. 
In fact, while discussing the challenge 
to the prevention of cow slaughter sta- 
tutes under Art. 19 (1) (cg), S. R. Das, 
C. J. proceeded to consider whether the 
restrictions imposed by the impugned 
statutes on the Fundamersttal Rights of 
the petitioners under Art. 19 (1) (g) 
were reasonable in the irterest of the 
general public ‘so as to ` 3e saved: by 


clause (6) of ‘Art.- 19: Moreover, the ob-. 
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servations made by Fazal Ali, J. were 
general in nature and they were not 
directed towards consideration. of the 
question as to the burden of proof in 
cases involving violation of Art, 19. 
that 
there is always a presumption in favour 
of the constitutionality of a statute and 
the court will not interfere unless the 
Statute is clearly violative of the Funda- 
mental Rights conferred by Part III of 
the Constitution. This is a perfectly 
valid statement of the law and no ex- 
ception can be taken to it. There must 
obviously be a presumption in favour of 
the constitutionality of a statute and ini- 
tially it would be for the petitioners to 
show that it violates a Fundamental 
Right conferred under one or the other 
sub-clauses of clause (1) of Art. 19 and 
is therefore unconstitutional, but when 
that is done, the question arises, on 
whom does the burden of showing whe- 
ther the restrictions are permissible or 
not, lie? That was not a question dealt 
with by Fazal Ali, J. and I cannot there- 
fore read the observations of the learn- 
ed Judge as, in any manner, casting doub’ 
on the validity of the statement of law 
contained in Sagir Ahmed (AIR 1954 SC 
728) and Khyerbari Tea Company’s cases 
(AIR 1964 SC 925) (supra). It is clear 
on first principle that sub-clauses (a) to | 
(g£) of clause (1) of Art. 19 enact certain 
fundamental freedom and if sub-els. (2) 
to (6) were not there, any law contra- 
vening one or more of these fundamen- 
tal freedoms would have been unconsti- 
tutional, But clauses (2) to (6) of Arti- 
cle 19 save laws restricting these funda- 
mental freedoms, provided the restric- 
tions imposed by them fall within cer- 
tain permissible categories. Obviously, 
therefore, when a law is challenged on 
the ground that it imposes restrictions 
on the freedom guaranteed by one or 
the other sub-clause of clause (1) of 
Art, 19 and the restrictions are shown to 
exist by the petitioner, the burden of 
establishing that the restrictions fall 
within any of the permissive clauses (2) 
to (6) which may be applicable, must 
rest upon the State. The State would 
have to produce material for satisfying 
the court that the restrictions imposed 
by the impugned law fall within the ap- 
propriate permissive clause from out of 
clauses (2) to (6) of Art. 19. Of course 
there may be cases where the nature of 
the legislation and the restrictions im- 


posed by it may be -such: that the court 
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may, without more, even in the absence 
of any positive material produced bv 
the State, conclude that the restrictions 
fall within the permissible category, as 
for example, where a law is enacted by 
the legislature for giving effect to one of 
the Directive Principles of State policy 
and prima facie, the restrictions Imposed 
by it do not appear to be arbitrary or 
excessive. Where such is the position, 
the burden would again shift and it 
would be for the petitioner to show that 
the restrictions are arbitrary or exces- 
sive and go beyond what is required in 
public interest. But, once it is shown by 
the petitioner that the impugned law im- 
poses restrictions which infringe one or 
the other sub-clause of clause (1) of 
Article 19, the burden of showing that 
such restrictions are reasonable and fall 
within the permissible category must 
be on the State and this burden the State 
may discharge either by producing socio- 
economic data before the Court or on 
consideration of the provisions in the im- 
pugned law read in the light of the con- 
stitutional goals set out in the Directive 
Principles of State policy. The test to be 


applied for the purpose of determining © 


whether the restrictions imposed by the 
impugned law are reasonable or not can- 
not be cast in a rigid formula of univer- 
sal application, for, as pointed out bv 
Patanjali Shastri, J. in State of Madras 
v. V. J. Row, 1952 SCR 597: (ATR 1952 
SC 196) “no abstract standard or gene- 
ral pattern of reasonableness can be laid 
down as applicable to all cases’. The 
nature of the right alleged to have been 
infringed, the underlying purpose of the 
restrictions imposed, the extent and ur- 
gency of the evil sought to be remedied, 
the value of human life, the dispropor- 
tion of the imposition, the social philo- 
sophy of the Constitution and the pre- 
vailing conditions at the time would all 
enter into the judicial verdict. And wea 
would do well to bear in mind that in 
evaluating such elusive factors and 
forming his own conception of what is 
reasonable in all the circumstances of a 
given case, it is inevitable that the social 
philosophy and the scale of values of 
the judge participating in the decision 
would play a very important part. 


33. Before I proceed to consider the 
question of burden of proof in case of 
challenge under Art. 14, it would be 
convenient first to deal with the ques- 
tion as to where does the burden af 
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proof lie when the challenge to a law 
enacted by the legislature is based on 
violation of Art. 21. The position in re- 
gard to onus of proof in a case where 
the challenge is under Art 21 is in my 
opinion much clearer and much more 
free from doubt or debate than in a case 
Where the complaint is of violation of 
clause (1) of Art. 19. Wherever there is 
deprivation of life, and by life I mean 
not only physical existence, but also use 
of any faculty or Hmb through which 
life is enjoyed and basic human dignity. 
or of any aspect of personal liberty, tha 
burden must rest on the State to estab- 
lish by producing adequate material or 
otherwise that the procedure prescribed 
for such deprivation is not arbitrary but 
is reasonable, fair and just. I have al- 
ready discussed various circumstances 
bearing upon the true nature and char- 
acter of death penalty and these circum- 
Stances clearly indicate that it is reason- 
able to place on the State the onus to 
prove that death penalty is not arbi- 
trary or unreasonable and seryes a com- 
pelling State interest. In the first 
place, death penalty destroys the most 
fundamental right of all, namely, the 
right to life which is the foundation oc? 
all other fundamental rights. The right 
to life stands on a higher footing than 
even personal liberty, because personal 
liberty too postulates a sentient human 
being who can enjoy it. Where therefore 
a law authorises deprivation of the right 
to life, the reasonableness, fairness and 
justness- of the procedure prescribed by 
it for such deprivation must be estab- 
lished by the State. Such a law would 
be ‘suspect’ in the eyes of the court just 
as certain kinds of 


classification are 
regarded as ‘suspect’ in the United 
States of America. Throwing the bur- 


den of proof cf reasonableness, fairness 
and justness on the State in such a case 
is a homage which the Constitution and 
the court must pay to the right to life. 
It is significant to point out that even in 
case of State action depriving a person 
of his personal liberty, this court has 
always cast the burden of proving the 
validity of such action on the State. 
when it hes been challenged on behalf 
of the person. deprived of his personal 
liberty. It has been consistently held by 
this court that when detention of a per- 
son_is challenged in a habeas corpus pe- 
tition, the burden of proving the legality 
of the detention always rests on the 
State and it is for the State to justify 
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the legality of the detentien. This Court 
has shown the most zealous regard for 
personai liberty and treated even letters 


_ addressed by prisoners am detenus =Œ 


writ petition and taken acton upon them 
and called upon the State to show hov 
the detention is justified. If this be th= 
anxiety and concern shown by the court 
for personal liberty, how much more 
should be the judicial anxtety and cor- 
cern for the right to life which indisput 


ably stands on a higher pedestal, More- 
over, as already. pointed aut above, the 
international standard or norm set by 


the United Nations is in tavour of abc 
lition of death penalty ami that is the 
ultimate objective towards which the 
world body is moving, The trend of our 


national legislation is alsa towards ‘abc 


tion and it is only in exceptional cases 
for special reasons that death sentence 
is permitted to be given. There can tæ 
no doubt that even under our national 
legislation death penalty is looked upon 
with great disfavour, The drastic nature 
of death penalty involving as it does the 
possibility of error resulting in judicial 
murder of an innocent man as also ics 


brutality in inflicting excruciating mer- ` 


tal anguish, severe psycnological strain 
and agonising physical pain and suffer- 
ing on the condemned prisoner are 
strong circumstances which must cow- 
pel the State to justify imposition of 
death penalty. The burder. must lie up- 
on the State to show that death penalty 
is not arbitrary and unreasonable and 
serves a legitimate social purpose, des- 
pite the possibility of judicial error m 
convicting and sentencing an innocent 
man and the brutality anc pain, mental 
as well as physical, which death sen- 
tence invariably inflicts upon the con- 
demned prisoner. The Stace must place 
the necessary material on record for tke 
purpose of discharging this burden 
which lies upon it and if # fails to show 
by presenting adequate evidence before 
the court or otherwise thac death penalty 
is not arbitrary and unreasonable and 
does serve a legitimate social purpose, 
the imposition of death penalty under 
Section 302 of the Penal Code read with 
Section 354, sub-section (3. of the Crimi- 
nal P. C. would have to be struck down 
ag violative of the protecion of Art- 
cle 21. 


34. So far as the quescion of burden 
of proof in a case involving challenge 
under Article 14 is concerned, I must 
concede that the decisions in Ram Kr- 
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Shan Dalmia’s case (AIR. 1958 SC 538) 
(supra) and Mohd. Hunnif Qureshi’s case 
(AIR 1958 SC 731) (supra) and several 
other subsequent decisions of this Court 
have clearly laid down that there is a 
presumption in favour of  constitutiona- 
lity of a statute and the burden of show- 
ing that it is arbitrary or discriminatory 
lies upon the petitioner, because it must 
be presumed “that the legislature under- 
stands and correctly appreciates the 
needs of its own people, that its laws 
are directed to problems made manifest 
by experience and that its  discrimina- 
flons are based on adequate grounds.” 
Sarkaria, J. has pointed out in the majo- 
rity judgment that underlying this pre- 
sumption of constitutionality “is the ra- 
tionale of judicial restraint, a recogni- 
tion of the limits of judicial review, a 
respect for the boundaries of legislative 
and judicial functions and the judicial 
responsibility to guard the trespass 
from one side or the other.” The learned 
Judge with a belief firmly rooted in the 
tenets of mechanical jurisprudence, has 
taken the view that “the primary func- 
tion of the Courts is to interpret and 
apply the laws according to the will of 
those who made them and not to trans- 
gress into the legislative domain of po- 
licy making.” Now there can be no 
doubt that in adjudication upon the con- 
stitutional validity of a statute, the 
Judge should show deference to the leg- 
islative judgment and should not be 
anxious to strike it down as invalid. He 
does owe to the legislature a margin of 
tolerance and he must constantly bear 
in mind that he is not the legislator nor 
is the court a representative body. But 
I do not agree with Sarkaria, J. when 
he seems to suggest that the judicial role 
is, as it was for Francis Bacon, “jus di- 
cere and not jus dare; to interpret law 
and not to make law or give law”. The 
function of the Court undoubtedly is to 
interpret the law but the interpretative 
process is a highly creative function and 
in this process, the Judge, as pointed out 
by Justice Holmes, does and must legis- 
late. Lord Reid ridiculed as ‘a fairytale’ 
the theory that in some Aladdin’s cave 
is hidden the key to correct judicial 
interpretation of the law’s demands and 
even Lord Diplock acknowledged that 
“The court may describe what it is do- 
ing in tax appeals as interpretation. So 
did the priestess of the Delphic Oracle. 
But whoever has final authority to ex- 


plain what Parliament meant by the 
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words that it used, makes law as if the 
. explanation it has given were contained 
in a new Act of Parliament. It will need 
a new Act of Parliament to reverse it’. 
Unfortunately we are so much obsessed 
with the simplicities of judicial forma- 
lism which presents the judicial role as 
jus dicere, that, as pointed out by David 
Pannick in his “Judicial Review of the 
Death Penalty”, “we have, to a substan- 
tial extent, ignored the Judge in admin- 
istering the judicial process. So heavy a 
pre-occupation we have made with the 
law. its discovery and its application by 
independent agents who play no creative 
role. that we have paid little, if any, re- 
gard to the appoinment, training, quali- 
ties, demeanour and performance of the 
individuals selected to act as the mouth 
of the legal oracle.” It is now acknow- 
ledgeą by leading jurists all over the 
world that Judges are not descusitized 
and passionless instruments which weigh 
on inanimate and impartial scales of 
legal judgment, the evidence and the 
arguments presented on each side of the 
case. They are not political and moral 
eunuchs able and willing to avoid im- 
pregnating the law with their own ideas 
and judgment. The judicial exercise in 
constitutional adjudication is bound to be 
influenced, consciously or subconsciously 
by the social philosophy and scale of 
values of those who sit in judgment, 
However, I agree with Sarkaria, J. that 
ordinarily the judicial function must be 
characterised by deference to legisla- 
tive judgment because the legislature 
represents the volce of the people and 
it might be dangerous for the court to 
trespass into the sphere demarcated by 
the Constitution for the legis- 
lature unless the legislative judg- 
ment suffers from a consti- 
tutional infirmity. It is a trite saying 
that the court has “neither force nor 
will but merely judgment’ and in the 
exercise of this judgment, it would be a 
wise rule to adopt to presume the con- 
stitutionality of a statute unless it is 
shown to be invalid, But even here it is 
necessary to point out that this rule is 
not a rigid inexorable rule applicable at 
all times and in all situations. There 
may conceivably’ be cases where having 
regard to the nature and character of 
the legislation, the importance of the 
right affected and the gravity the injury 
caused by it and the moral and social 


issues involved in the determination, the 
court may refuse to proceed on the basis 
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of presumpticn of constitutionality and 


demand from the State justification ofi- 


the legislatior with a view to establish- 
ing that it is not arbitrary or discrimina- 
tory. There are times when commitment 


to the values of the Constitution and 
performance of the constitutional role 
as guardian of fundamental rights de- 
mands dismissal of the usual judicial 
deference to legislative judgment, The 
death penalty. of which the constitu- 
tionality is assailed in the present writ 


petitions, is a fundamental issue to which 
Ordinary standards of judicial review 
are inappropriate. The question here is 
one of the most fundamental which has 
arisen under the Constitution, namely, 
whether the State is entitled to take the 
life of a citizen under cover of judicial 
authority. It is a question so vital to the 
identity and culture of the society and 
so appropriate for judicial statement of 
the standards of a civilised community— 
often because of legislative apathy— 
that “passivity and activism become pla- 
titudes through which judicial articula- 
tion of moral and social values provides 
a light to guide an uncertain commu- 
nity.” The same reasons which have 
weighed with me in holding that the 
burden must lie on the State to prove 
that the death penalty provided under 
S. 302 of the Penal Code read with Sec- 
tion 354, sub-sec. (3) of the Criminal 
P. C. is not arbitrary and unreasonable 
and serves a legitimate penological pur- 
pose where the challenge is under Arti- 
cle 21 must apply equally to cast the 
burden of the proof upon the State 
where the chellenge is under Article 14. 


35. Now it is an essential element of 
the rule of law that the sentence impos- 
ed must be proportionate to the offence. 
If a law provides for imposition of 
a sentence which is disproportion- 
ate to the offence, it would be arbi- 
trary and irrational, for it would not 
pass the test of reason and would be 
contrary to the rule of law and void 
under Articles 14, 19 and 21. The princi- 
ple of proportionality is implicit in 
these three Articles of the Constitution. 
If, for example, death penalty was pre- 
scribed for the simple offence of theft— 
as indeed it was at one time in the se- 
venteenth century England—it would be 
clearly excessive and wholly  dispropor- 
tionate to the offence and hence arbi- 
trary and irrational by any standards of 
human decency and it would be impos- 
sible to sustain it against the challenge 
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of these three’ Articles cf the Constitu- 
tion. It must therefore be: taken to-be 
clear beyond doubt that the propor- 
an impor- 
adjudg- 
imposed 


tant constitutional critericn for 
ing the validity of a sertence 
by law. 


36. The Courts in the United States 
have also recognised the validity of the 
proportionality principle. In Gregg v. 
Georgia, (1976) 428 US 153 Stewart, J. 
speaking for the plurality of the Ameri- 
can Supreme Court said that “to satisfy 
constitutional requiremen&, the punish- 
ment must not be exc2Ssive........- the 
punishment must not be out of propor- 
tion to the severity of tke crime.” This 
constitutional criterion was also applied 
in Coker v. Georgia, (1977) 433 US 584 
to invalidate the death renalty for rape 
of an adult woman. White, J. with whom 
Stewart and Blackmun, «J. agreed, said, 
with regard to the offence of rape com- 
mifted against an adult woman: “a sen- 
tence of death is grossly dispropor- 
tionate and excessive punishment for 
the crime of rape and is therefore for- 
bidden by the Eighth Amendment as 
cruel and unusual punishment”, Like- 
wise in Locketre v, Ohio, (1978) 438 US 
586 where the defendant sat outside the 
scene of robbery waiting to drive her 
accomplices away and contrary to plan, 
the robbers murdered three victims in 
the course of their robbery and she was 
convicted and sentenced -o death by re- 
sort to the doctrine of virarious liability, 


-the Supreme Court of the United States 


applying the same principle of propor- 
tionality held the death sentence uncon- 
stitutional. Marshall J. pointed out that 
because the appellant wes convicted un- 
der a theory of vicarious liability, the 
death penalty imposed or. her “violates 
the principle of proportionality embodi- 
ed in the Eighth Amendments prohibi- 
tion” and White, J. also subscribed to 
the same reasoning when he said, “the 
infliction of death upon “hose who had 
no intent to bring about the death of the 
Victim is......... grossly out of proportion 
to the severity of the crime”. Of course, 
the Supreme Court of the United Stateg 
relied upon the Eighta Amendment 
which prohibits cruel anë unusual treat- 
ment or punishment and we have no 
such express- prohibition in our Consti- 
tution, but this Court has held in Francig 
Mullen’s case (AIR 1981 5C 746) (supra) 
that protection against torture-or cruel 
apd inhuman treatment pr ‘punishment 
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is implicit in the. guarantee of Article 21 
and therefore even: on the basis of the 
reasoning in these. three American deci- 
sions, the principle of proportionality 
would have relevance under our Consti- 
tution. But, quite apart from this, it --is 
clear and we need not reiterate what we 
have already said earlier, that the prin- 
ciple of proportionality flows directly 
as a necessary element from Articles 14, 


19 and 21 of the Constitution... We find 
that in Canada too, in the case of Rex 
v. Miller. and Cockriell, 70 DLR (8d) 


324, the principle of proportionality has 
been recognised by Laskin C, J. speak- 
ing on behalf of Canadian Supreme Court 
as “one of the constitutional criteria of 
‘cruel and unusual treatment or punish- 
ment’ prohibited under the Canadian 
Bill of Rights, Laskin C. J. pointed out 
in that case “It would be patent to me, 
for example, that death as a mandatory 
penalty today for theft would be offen- 
sive to S, 2 (b). That is because there 
are social and moral considerations that 
enter into the scope and application. of 
Section 2 (b). Harshness of punishment 
and its severity in consequences are re- 
lative to the offence involved put, that 
being said, there may still be a question 
(to which history too may be called in 
aid of its resolution) whether the punish- 
ment prescribed is so excessive as to 
outrage standards of decency, That is 
not a precise formula for S. 2 (b) but I 
doubt whether a more precise One can 
be found.” Similarly, as pointed out by 
Mr. David Pannick in his book on “Judi- 
cial Review of the Death Penalty” inter- 
national charters of rights express or 
imply the principle of proportionality. 
Article 7 of the International Covenant 
on Civil and Political Rights forbids tor- 
ture and cruel inhuman or degrading 
treatment or punishment and so doeg 
Article 3 of the European Convention on 
Human Rights. It has been suggested by 
Francis Jacobs, a commentator on the 
European Convention that “among ` the 
factors to be considered in deciding whe- 
ther the death penalty, in particular cir- 
cumstances, was’ contrary to Article 3, 
would be whether it was . dispropor- 
tionate to the offence, 


37. It is necessary to point out at 
this stage that death penalty cannot be 
said to be proportionate to the offence 
merely because it may be or is believed 
to be an effective deterrent against the. 
commission of the offence, In Coker -v. 
Georgia (1977-433 US 584) (supra) the 
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Supreme Court of the United States held 
that capital punishment is dispropor- 
tionate to rape “even though it may 
measurably serve the legitimate ends of 
punishment and therefore is not invalid 
for its failure to do so.” The absence of 
any rational purpose to the punishment 
inflicted is a separate ground for attack- 
ing its constitutionality. The existence of 
a rational legislative purpose for impos- 
ing the sentence of death is a necessary 
condition of its constitutionality but not 
a sufficient one. The death penalty for 
theft would, for example, deter most 
potential thieves and may have a unique 
deterrent effect in preventing the ‘com- 
mission of the offence; still it would be 
wholly disproportionate and excessive, 
for the social effect of the penalty is noi 
decisive of the proportionality to the 
offence, The European Court of Human 
Rights also observed in Tyrer-v. United 
Kingdom, 2 EHRRI (1978) that “a pun- 
ishment does not lose its degrading cha- 
racter just because it is believed to be, 
or actually is, an effective deterrent or 
aid to crime control. Above all, as the 
court must emphasize, it is never per- 
missible to have recourse to punish- 
ments which are contrary to Article 3, 
whatever their deterrent effect may be”. 
The utilitarian value of the punishment 
has nothing to do with its proportiona- 
lity to the offence. It would therefore 
be no answer in the present case for the 
respondents to say that death penalty 
has a unique deterrent effect in prevent- 
ing the crime of murder and therefore 
it ig proportionate to the offence. The 
proportionality between the offence and 
death penalty has to be judged by re- 
ference to objective factors such as in- 
ternational standards or norms or the 
climate of international opinion, ‘modern 
penological theories and evolving stan- 
‘dards of human decency. I have already 
pointed out and I need not repeat that 
the international standard or norm 
which is being evolved by the United 
Nations is against death penalty and so 
is the climate of opinion in most of the 
civilized countries of the world. I will 
presently show that penological goals 
also do not justify the imposition of 
death penalty for the offence of murder. 
The prevailing standards of human de- 
cency are also incompatible with death 
penalty. The standards of human de- 
cency with reference to which the pro- 
portionality of the punishment to the 


offence is required to be judged vary 
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from society to society depending on the 
cultural and spiritual tradition of. the 
society, its history and philosophy and 
its sense of moral and ethical values. To 
take an example, if. a sentence of cut- 
ting off the arm for the offence of theft 
or a sentence of stoning to death for the 
offence of adultery were prescribed by 
law, there can be no doubt that such 
punishment would be condemned as 
barbaric and cruel in our country, eyen 
though it may be regarded as propor- 
tionate to the offence and hence reason- 
able and just in some other countries, So 
also the standards of human decency 
vary from time to time even within the 
Same society, In an evolutionary society, 
the standards of human decency are pro- 
gressively evolving to higher levels and 


what was regarded as legitimate and 
reasonable punishment proportionate to 
the offence at one time may now ac- 


cording to the evolving standards of 
human decency, be regarded as barbaric 
and inhuman punishment wholly dis~ 
proportionate to the offence. There was 
a time when in the United Kingdom a 
sentence of death for the offence of 
theft or shop lifting was regarded as 
proportionate to the offence and there- 
fore quite legitimate and reasonable ac- 
cording to the standards of human de- 
cencv then prevailing, but today such 
punishment would be regarded as total- 
ly disproportionate to the offence and 
hence arbitrary and unreasonable, The 
question, therefore, is whether having 
regard to the international standard or 
norm set by the United Nations in fa- 
vour of abolition of death penalty, the 
climate of opinion against death penalty 
in many civilized countries of the world 
and the prevailing standards of human 
decency, a sentence of death for the of- 
fence of murder can be regarded as 
satisfying the test of proportionality and 
hence reasonable and just. I may make 
it clear that the question to which I am 
addressing myself is only in regard to 
the proportionality of death sentence to 
the offence of murder and nothing that 
I say here may be taken as an expres- 
sion of opinion on the question whether 
a sentence of death can be said to be 
proportionate to the offence of treason 
or any other offence involving the secu- 
rity of the State. 


38. Now in order to determine what 
are the prevailing standards of human 
decency, one cannot ignore the cultural 
ethos and spiritual tradition of the coun- 
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try. To quote the words of Krishna Iyer, 
J. in Rajendra Prasad’s case (AIR 1979 
SC 916) “The values of a nation and 
ethos of a generation mould concepts of 
crime and punishment. So viewed, the 
lodestar of penal policy today, shining 
through the finer culture of former cen- 
turies, strengthens the plea against death 
penalty......... The Indian cultural cur- 
rent also counts and so does our spiri- 
tual chemistry, based on, divinity in 
everyone, catalysed by the Buddha- 
Gandhi compassion......... Many human 
movements and sublime souls have cul- 
tured the higher consciousness of man- 
kind,” and emphasized the reformatory 
potential in every man. In this land of 
Buddha and Gandhi, where from times 
immemorial, since over 5000 years ago, 
every human being is regarded as em- 
bodiment of Brahman and where it is 
a firm conviction based not only on faith 
but also on experience that “every saint 
has a past and every sinner a future”, 
the standards of human decency set by 
our ancient culture and nourished by 
our constitutional values and spiritual 
norms frown upon imposition of death 
penalty for the offence of murder, It is 
indisputable that the Constitution of a 
nation reflects its culture and ethos and 
gives expression. fo its sense of moral 
and ethical values. It affords the surest 
indication of the standards of human de- 
cency cherished by the people and sets 
out the socio-cultural objectives and 
goals towards which the nation aspires 
to move. There can be no better index 
of the ideals and aspirations of a nation 
than its Constitution. When we turn to 
our Constitution, we find that it is a 
humane document which respects the 
dignity of the individual and the worth 
of the human person and directs every 
organ of the State to strive for the ful- 
lest. development of the personality of 
every individual, Undoubtedly, as al- 
ready pointed out above, our Constitu- 
tion does contemplate death penalty, 
and at the time-when the Constitution 
came to be enacted, death penalty for 
the offence of murder was on the sta- 
fute book, but the entire thrust of the 
Constitution is in the direc- 
tion of development of. the 
full potential of every citizen and the 
right to life along with basic human dig- 
nity is highly prized and cherished and 
torture and cruel or inhuman treatment 
Or punishment which would be degrad- 
ing and destructive of human . dignity 
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are constitutionally forbidden. More- 
over, apart from the humanistic quintes- 
sence of the Constitution, the thoughts, 
deeds and words of the greatmen of 
this country provide the clearest indica- 
tion of the prevailing standards of hu- 
man decency. They represent the consci- 
ence of the nation and are: the most 
authentic spokesmen of its culture and 
ethos, Mahatma Gandhi, the Father of 
the Nation wrote long ago in the Hari- 


- jan; “God alone can take life because He 


alone gives if’. He also said and this I 
may be permitted to emphasize even al 
the cost of repetition: Destruction of 
individuals can. never be a virtuous act. 
The evil doers cannot be done to death... 
Therefore all crimes including 
murder will have to be treated as a dis- 
ease.” F have also quoted above whai 
Jai Prakash Narain said in his message 
to the Delhi Conference against Death 
Penalty, The same humanistic approach 
we find in the utterances of Vinoba 
Bhave, His approach to the problem of 
dacoits in Chambal Valley and the man- 
ner in which he brought about their sur- 
render through soul-force bear eloquent 
testimony to the futility of death 
penalty and shows how even dacoits who 


LAL E 


have committed countless murders can 
be reclaimed by the society. But, the 
more important point is that this action 


of Vinoba Bhave was applauded by the 
whole naticn and Dr. Rajendra Prasad 
who was then the President of India, 
sent the following telegram to Vinoba 
Bhave when he came to know that about 
20 dacoits from the Chambal region had 


responded to the Saint’s appeal to sur- 
render. 
"The whole nation looks with hope 


and admiration upon the manner in 
which you have been able to rouse the 
and 
thereby inspire faith in dacoits which 
has led to their voluntary surrender. 
Your efforts, to most of us, come as a 
refreshing proof of the efficacy of the 
moral approach for reforming the mis- 
guided and drawing the best out of 
them. I can only pray for the complete 
success of your mission and offer you 
my regards and best wishes.” 


These words coming from’ the -President 
of India who is the Head of the natior 
reflect not only his own admiration for 
the manner in which Vinoba Bhave re- 
deemed the dacoits but also the admira- 
tion of the entire nation and that shows 


+ 
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that what Vinoba Bhave did, had the 
approval of the people of the country 
and the standards of human decency 
prevailing amongst the people commend- 
ed an approach favouring reformation 
and rehabilitation of the dacoits rather 
than their conviction for the various of- 
fences of murder committed by them 
and the imposition of death penalty on 
them. Moreover, it is difficult to see how 
death penalty can be regarded as pro- 
portionate to the offence of murder when 
legislatively it has been ordained that 
life sentence shall be the rule and it 
is only in exceptional cases for special 
reasons that death penalty may be im- 
posed. It is obvious from the provision 
enacted in Section 354 (3) of the Code of 
Criminal Procedure that death sentence 
is legislatively regarded as  dispropor- 
tionate and excessive in most cases of 
murder and it is only in exceptional 
cases what Sarkaria, J. speaking on þe- 
half of the majority, describes as “the 
rarest of rare’ cases, that it can at all 
be contended that death sentence is pro- 
portionate to the offence of murder, But, 
then the legislature does not indicate as 
to what are those exceptional cases in 
which death sentence may be regarded 
as proportionate to the offence and 
therefore, reasonable and just. Merely 
because a murder is heinous or horrify- 
ing, it cannot be said that death penalty 
is proportionate to the offence when it is 
not so for a simple murder, How does il 
become proportionate to the offence 
merely because it is a ‘murder most 
foul’. I fail to appreciate how it should 
make any difference to the penalty whe- 
ther the murder is a simple murder or 
a brutal one. A murter is a murder all 
the same, whether it is carried out quick- 
ly and inoffensively or in a gory and 
gruesome manner. If death penalty is 
not proportionate to the offence in the 
former case, it is difficult to see how it 
can be so in the latter. I may usefully 
quote in this connection the words of 
Krishna Iyer, J. in Rajendra Prasad’s 


case (AIR 1979 SC 916 at p. 930) where 
the learned Judge said: 
“Speaking illustratively, is shocking 


crime, without more, good to justify the 
lethal verdict? Most murders are horri- 
fying, and an ‘adjective adds but senti- 
ment, not argument, The personal story 
of an actor in a shocking murder, if con- 
sidered, may bring tears and soften the 
sentence. He might have been a tortured 
child, an il-treated orphan, a jobless 
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starveling, a badgered brother, a wound- 
ed son, a tragic person hardened by so- 
cietal cruelty or vengeful justice, even 
a Hamlet or Parasurama. He might have 
been an angelic boy but thrown into 
mafia company or inducted into dopes 
and drugs by parental neglect or moral- 
ly-mentally retarded or disordered. 
Imagine a Harijan village hacked out of 
existence by the genocidal fury of a 
kulak group and one survivor, days 
later, cutting to pieces the villain of the 
earlier outrage. Is the court in error in 


reckoning the prior provocative barba- 
rity as a sentencing factor? 
Another facet. Maybe, the convict’s 


poverty had disabled his presentation of 
the social milieu or other circumstances 
of extenuation in defence......... When 
life is at stake, can such frolics of for- 
tune play with judicial verdicts? 


The nature of the crime — too terri- 
ble to contemplate — has often been re- 
garded a traditional peg on which to 
hang a death penalty, Even Ediga An- 


amma (AIR 1974 SC 799) (supra) has 
hardened here. But ‘murder most foul’ 
is not the test, speaking scientifically. 


The doer may be a patriot, a revolution- 
ary, a weak victim of an overpowering 
passion who, given better environment, 
may he a gocd citizen a good admin- 
istrator, a good husband, a great saint, 
What was Valmiki once? And that sub- - 
lime spiritual star, Shri Aurobindo, 
tried once for murder but by history’s 
fortune acquitted.” 


I agree with these observations of the 
learned Judge which clearly show that 
death penalty cannot be regarded as 
proportionate to the offence of murder, 
merely because the murder is brutal, 
heinous or shccking, The nature and 
magnitude of the offence or the motive 
and purposes underlying it or the man- 
ner and extent of its commission cannot 
have any relevance to the proportional- 
ity of death penalty to the offence. It 
may be argued that though these factors 
may not of themselves be relevant, they 
may go to show that the murderer is 
such a social monster, a psychopath, 
that he canrot be reformed and he 
should therefore be regarded as human 
refuse, dangerous to society, and deserv~ 
ing to be hanged and in such a case, 
death penalty may legitimately, be re- 
garded as proportionate to the offence. 


But I do not think this is a valid argu- 
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ment, It is for reasons which I shall 
presently state, wholly antenable and it 
has dangerous implicatims. I do not 
think it is possible to hold that death 
penalty is, in any circumstances, propor- 
tionate to the offence o= murder, More- 
over, when death penalty does not serve 
any legitimate social purpose, and this 
is a proposition which I shall proceed to 
establish in the succeeding paragraphs, 
infliction of mental and physical pain 
and suffering on the comdemned prisoner 
by sentencing him to death penalty can- 
not but be regarded as cruel and in- 
human and therefore arbitrary and un- 
reasonable, 


39. I will now examire whether death 
penalty for the offence of murder serves 
any legitimate social purpose, There are 
three justifications tradifionally advanced 
in support of punishment in general, 
namely, (1) reformation; (2) denuncia- 
tion by the community o- retribution and 
(3) deterrence. These ar2 ‘the three ends 
of punishment, its three penological 
goals, with reference to which any 
punishment prescribed ky law must be 
justified. If it cannot b2 justified with 
reference to one or the other of these 
three penological purposes, it would have 
to be condemned as arkitrary and irra- 
tional, for in a civilised society governed 
by the rule of law, no punishment can 
be inflicted on an indiv-dual unless it 
serves some social purpcse. It is a con- 
dition of legality of a wunishment that 


it should serve a retional legislative 
purpose or in other words, it should 
have a measurable social effect, Let us 


therefore examine whether death penal- 
ty for the offence of murder serves any 
legitimate end of punishment. 


40, It would be convenient first to 
examine the constitutiorality of death 
penalty with reference to the reforma- 
tory end of punishment. The civilised 
foal of criminal justice is the reforma- 
tion of the criminal ard death penalty 
means abandonment of this goal for 
those who suffer it. Obviously death 
penalty cannot serve the reformatory 
goal because it extinguishes life and puts 
an end to any possibility of reformation. 
In fact, it defeats the reformatory end 
of punishment, But the answer given by 
the protagonists of death penalty to this 
argument is that though there’ may be a 


. few murderers whom it may be possible 


what about 
who cannot be reformed 


to reform: and rehabilitate, - 
those killers 
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and rehabilitated? Why should the death 


penalty be not awarded to them? But 
even in their cases, I am afraid, the 
argument cannot be sustained. There is 


no way of accurately predicting or 


_knowing with any degree of moral cer- 


tainty that a murderer will not be re- 
formed or is incapable of reformation. 
All we know is that there have been 
many many successes even with the most 
vicious of cases, Was Jean Valjean of 
Les Miserbles not reformed by the kind- 
ness and magnanimity of the Bishop? 
Was Valmiki a sinner not reformed and 
did he not become the author of one of 
the world’s greatest epics? Were the 
dacoits of Chambal not transformed by 
the saintliness of Vinoba Bhave and Jai 
Prakash Narain? We have also the 
examples of Nathan Leopold, Paul 
Crump and Edger Smith who were 
guilty of the most terrible and gruesome 
murders but who, having escaped the 
gallows, became decent and productive 
human beings, These and many other 
examples clearly show that it is not pos- 
sible to know before hand with any 
degree of certainty that a murderer is 
beyond reformation. Then would it be 
right to extinguish the life of a human 
being merely on the basis of speculation 
— and it can only be speculation and 
not any definitive inference — that he 
cannot be reformed. There is divinity in 
every man and to my mind no one is be- 
yond redemption. It was Ramakrishna 
Paramhansa, one of the greatest saints 
of the last century, who said, “Each 
soul is potentially divine’. There is 
Brahman in every living being, 


a4 @% ga FT, as the Upanishad says 
and to the same effect we find a remark- 


able utterance in the Brahmasukta of 
Atharvaveda where a sage exclaims: 
“Indeed these killers are Brahman; 


these servants (or slaves) are Brahman; 
these cheats and rogues are also mani- 
festation of one and the same Brahman 
itself.” Therefore once the dross of 
Tamas igs removed and satva is brought 
forth by methods of rehabilitation such . 
as community service, yoga, meditation 
and sat sang or holy influence, a change 
definitely takes place and the man is re- 
formed, This is not just a fancy or 
idealised view taken by Indian philoso- 
phical thought, but it also finds support 
from the report of the Royal Commis- 
sion on Capital Punishment set up in 
the United Kingdom where it has been 
said: “Not that murderers in general 
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are incapable of reformation, the. 
dence plainly shows the contrary. 


evi- 
Iri- 


deed, as we shall see later’ (in para- 
graphs 651-652) “the experience of coun- 
tries without capital punishment indi- 
cates that the prospects of reformation . 


are at least as favourable with murder- 
ers as with those who have committed 
other kinds of serious crimes.” The hope 
of reforming even the worst killer is 
based on experience as well as faith and 
to legitimise the death penalty even in 
the so called exceptional cases where a 
killer is said to be beyond reformation, 
would be to destroy this hope by sacri- 
ficing it at the altar of superstition 
and irrationality, I would not therefore, 
speaking for myself, be inclined to re- 
copnise any exception, though Justice 
Krishna Iyer has done so in Rajendra 
Prasad’s case (AIR 1979 SC 916), that 
death penalty may be legally permissi- 
ble where it is found that a killer is such 
a monster or beast that he can never be 
reformed. Moreover, it may be noted, as 
pointed out by Albert Camus, that in 
resorting to this philosophy of elimina- 
tion of social monsters, we would be ap- 
proaching some of the worst ideas of 
totalitarianism oor the selective racism 
which the Hitler regime propounded. 
Sir Ernest Gowers, Chairman of the 
Royal Commission on Capital Punish- 
ment also emphasized the disturbing im- 
plications of this argument favouring 
elimination of a killer who is a social 
monster and uttered: the following 
warning “If it is right to eliminate use- 
less and dangerous members of the com- 
munity why should the accident of hav- 
ing committed a capital offence deter- 
mine who should be selected. These are 
only a tiny proportion and not neces- 
sarily the most dangerous... It can 
lead to Nazism.” This theory that a 
killer who is believed to be a social 
monster or beast should be eliminated in 
defence of the society cannot therefore 
be accepted and it ‘cannot provide a 
justification for imposition of death 
penalty even in this narrow class of 
cases, 


41. I will now turn to examine the 
constitutional validity of death penalty 
with reference to the second goal of 
punishment, namely, denunciation by the 
community or retribution. The argument 
which is sometimes advanced in support 
of the death penalty is that every 
punishment is to some extent intended 
to express the revulsion felt by the 
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society against the wrong doer and the 
punishment must, therefore, be commen- 
surate with the crime and since murder 
is one of the gravest crimes against 
society, death penalty is the only punish- 
ment which fits such crime and hence 
it must be held to be reasonable, This 
argument is founded on the denunciatory 
theory of punishment which apparently 
claiming to justify punishment, as the 
expression of the moral indignation of 
the society ageinst the wrong doer, re- 
presents in truth and reality an attempt 
to legitimise the feeling of revenge en- 
tertained by the society against him. The 
denunciatory theory was put forward as 
an argument in favour of death penalty 
by Lord Denning before the Royal Com- 
mission on Capital Punishment : 


“The punishment inflicted for grave 
crimes should adequately reflect the re- 
vulsion felt by the great majority of 
citizens for them. It is a mistake to con- 
sider the obj ects of punishment as being 
deterrent or reformative or preventive 
and nothing else. The ultimate justifica- 
tion of any punishment is not that it is 
a deterrent but that it is the emphatic 
denunciation by the community of a 
crime, and from this point of view there 
are some murders which in the present 
state of opinion demand the most em- 
phatic denunciation of all, namely, the 
death ‘penalty............00. The truth is that 
some crimes are so outrageous that it ir- 


respective of whether it is a deterrent 
or not.” 
The Royal Commission on Capital 


Punishment seemed to agree with Lord 
Denning’s view about this justification 
for the death . penalty and observed, 
stevens the law cannot ignore the public 
demand for retribution which heinous 
crimes undoubtedly provoke; it would 
be generally agreed that, though reform 
of the criminal law ought, some times, 


to give a lead to public opinion, it is 


dangerous to move too far in advance of 
it.” Though garbed in highly euphemis- 
tie language by labelling the sentiment 
underlying this observation as reproba- 
tion and not revenge, its implication can 
hardly be disguised that the death pen- 
alty is considered necessary not because 
the preservation of the society demands 
it, but because the society wishes to av- 
enge itself for the wrong done to it. De- 
spite its high moral tone and phrase, the 
denunciatory theory is nothing but an 
echo of what Stephen said in rather 
Strong ‘language: “The criminal law 
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‘minals affords the suresi index 
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stands to the passion of r=venge in much 
the same relation as marriage to the 
sexual appetite.’ The denunciatcry 
theory is a ‘remnant of a primitrve 
society which has no respect for the 
dignity of man and the worth of the ku- 
man person and seeks to assuage its in- 
jured conscience by taking revenge on 
the wrong doer. Revenge is an elemen- 
tary passion of a brute gnd betrays leck 
of culture and refinemeni. The manner 
in which a society treats crime and cri- 
of its 
cultural growth and development. Lang 
ago in the year 1910 Sir Winston Chur- 
chill gave expression to this social truth 
when he said in his inimitable language : 


“The mood and temper of the putlic 
with regard to the treatment of crime 
and the criminals is one of the most tn- 
failing tests of civilization of any coun- 
try. A calm dispassionate recognition of 
the right of the accusec, and even of 
the convicted, criminal azainst the Stete, 
a constant heart-searchine by all chacg- 
ed with the duty of purishment........-... 
tireless efforts towards the discovery of 
curative and regenerative processes, un- 
failing faith that there is a treasure if 
you can only find it in tke heart of every 
man — these are the symbols, which, in 
treatment of crime amd the criminals, 
mark and measure the stored up strensth 
of a nation and are sign and proof of 
the living virtue in it,” 

A society which is truly cultured — a 
society which is rear€éj on a spiritual 
foundation like the Indian society — can 
never harbour a feeling of revenge 
against a wrong doer. On the contrary, 
it would try to reclaim the wrong doer 
and find the treasure thaz is in his heart. 
The wrong doer is as much as part of 
the society as anyone else and by exter- 
Minating him, would the society not in- 
jure itself? If a limb of the human bcdy 
becomes diseased, should we not try to 
cure it instead of amputating it? Woald 
the human body not be partially čis- 
abled : would it not be rendered impər- 
fect by the amputation? Would the am- 
putation not leave a scar on the human 
body? Would the human body not cease 
to be what it was intended by its maker? 
But if the diseased limb can be cured, 
would it not be so much better that the 
human body remains intact in all its 
perfection. Similarly the society aso 
would benefit if one of its members who 
has gone astray and dome some wrong 
can be reformed and regenerated. It will 


. logically over-power 
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strengthen the fabric of the society and 
increase its inner strength and vitality. 
Let it not be forgotten that no human 
being is beyond redemption. There is 
divinity in every human being, if only 
we can create conditions in which it can 
blossom forth in its full glory and ef- 
fulgence. It can dissolve the dross of 
criminality and make God out of man. 
“Each soul’, said Shri Ramakrishna 
' Paramhansa, “is potentially divine” and 
it should be the endeavour of the society 
to reclaim the wrongdoer and bring out 
the divinity in him and not to destroy 
him in a fit of anger or revenge, Retalia- 
tion can have no place in a civilised 
society and particularly in the land of 
Budha and Gandhi. The law of Jesus 
must prevail over the lex tallionis of 
Moses, “Thou shalt not kill” must peno- 
“eye for an eye | 
and tooth for a tooth’. The society has 
made tremendous advance in the last 
few decades and today the concept of 
human rights has taken firm root in our 
soil and there is a tremendous wave of 
consciousness in regard to the dignity 
and divinity of man. To take human life 
even with the sanction of the law and 
under the cover of judicial authority, is 
retributive barbarity and violent futility: 
travesty of dignity and violation of the 
divinity of man. So long as the offende: 
can be reformed through the rehabilita- 
tory therapy which may be administered 
to him in the prison or other correc- 
. tional institute and he can be reclaimed 
as a useful citizen and made conscious of 


the divinity within him by techniques 
such as meditation, how can there he 
any moral justification for liquidating 


him out of existence? In such a case, it 
would be most unreasonable and arbi- 
trary to extinguish the flame of life 
within him, for no social purpose would 
be served and no constitutional value 
advanced by doing so. I have already 
pointed out that death penalty runs 
counter to the reformatory theory of 
punishment and I shall presently discuss 
the deterrent aspect of death penalty 
and show that death penalty has no 
greater deterrent effect than life impri- 
sonment, The only ground on which the 
death penalty may therefore be sought 
to be justified is reprobation which as 
already pointed out, is nothing but a 
different name for revenge and retalia- 
tion. But in a civilised society which 
believes in the dignity and worth of the 
human person, which acknowledges and 
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prolects the right to life as the most 
precious possession of mankind, which 
recognises the divinity in man and de- 


scribes his kind as “44 JAT that 
is, “children of immortality”, it is difi- 


cult to appreciate how retaliatory moti- 
ever be countenanced as a 


vation can 
justificatory reason. This reason is 
wholly inadequate since it does not 


justify punishment by its results, but it 
merely satisfies the passion for revenge 
masquerading as righteousness. 

42. I may point that in holding this 
view I am not alone, for I find that most 
philosophers have rejected retribution as 
a proper goal of punishment, Plato 


wrote : 

tHe who desires to intlict rational 

punishment does not retaliate for a past 
wrong which cannot be undone; he has 
regard to the future, and is desirous that 
the man who is punished, and he who 
sees him punished, may be deterred 
from doing wrong again. He punishes 
for the sake of prevention......... 2? 
Even in contemporary America, it is firm- 
ly settled that retribution has no pro- 
per place in our criminal system. The 
New York Court of Appeals pointed out 
in a leading judgment in People v. 
Oliver: 1 N., Y. 2dd 152. 

‘The punishment or treatment of of- 
fenders is directed toward one or more 
of three ends: (1) to discourage and act 
as a deterrent upon future criminal 
activity, (2) to confine the offender so 
that he may not harm society; and (3) to 
correct and rehabilitate the offender. 
There is -no place in the scheme for 
punishment for its own sake, the pro- 
duct simply of vengeance or retribu- 
tion.” 


Similarly, the California Supreme Court 
has held that “to conclude that the Leg- 
islature was motivated by a desire for 
vengeance” would be “a conclusion not 
permitted in view of modern theories of 
penology.”’ 


43, The same view has been adopted 
in official studies of capital punishment. 
The British Royal Commission on Capi- 
tal Punishment concluded that “modern 
penological thought discounts retribution 
in the sense of vengeance.” The Florida 
Special Commission on capital punish- 
ment, which recommended retention of 
the death penalty on other grounds, re- 
jected “vengeance or retaliation” as 
justification for the official taking of 
life.” : 
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‘inflict pain upon others, 
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l 44. The reason for the general rejec- 
tion of retribution as a purpose of the - 
criminal: system has been stated concise- 


- ly by Professors Mechael and Wechsler: 


“Since punishment consists in the in- 
fliction of pain it is, apart from its con- 
sequence, an. evil: consequently it is 
good and therefore just only if and to 
the degree thet it serves the common 
good by advancing the welfare of the 
person punished or of the rest of the 
population...... retribution is itself unjust 
Since it requir2s some human beings to 
regardless of 
lts effect upon them or upon the social 
welfare.” 

The Prime Mirister of Canada Mr Pierre 


Trudeaux, addressing the Canadian Par- 
liament, pleading for abolition of death 
penalty, posed a question in the same 
strain : 


“Are we as a society so lacking in re- 

spect for ourselves, so lacking in hope 
for human betterment, so socially bank- 
rupt that we are ready to accept state 
vengeance as our penal philosophy?” 
It is difficult to appreciate how a feeling 
of vengeance whether on the part of the 
individual wronged or the society can 
ever be regard2d as a healthy sentiment 
which the State should foster. It is true 
that when a heinous offence is commit- 
ted not only the individual who suffers 
as a result of the crime but the entire 
society is oppressed with a feeling of re- 
vulsion, but as Arthur Koestler has put 
it in his inimitable style in his “Reflec- 
tions on Hanging.” 


“Though easy to dismiss in reasoned 
argument on both moral and logical 
grounds, the desire for vengeance has 
deep, unconscious roots and is roused 
when we feel strong indignation or re- 
vulsion — whether the reasoning mind 
approves or not. This psychological fact 
is largely ignored in abolitionist propa- 
ganda — yet ii has to be accepted as a 
fact. The admission that even confirmed 
abolitionists are not proof against occa- 
sional vindictive impulses does not mean 
that such impulses should be legally 
sanctioned by society, any more than we 
sanction some other unpalatable instincts 
of our biological inheritance, Deep inside 
every civilized being their lurks a tiny 
Stone Age man, dangling a club to rob 
and rape; and screaming an eye for an 
eye, But we would rather not have that 
little fur-clad figure dictate the law of 
the land.” a , i 
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I have no doubt in my mind that if: the 
only justification for the death penalty 
is to be found in revenge and retalia- 
tion, it would be clearly arbitrary and 
unreasonable punishment falling foul of 
Articles 14 and 21. 


- 45. I must then turn to consider the 
deterrent effect of death penalty, for 
deterrence is undoubtedly an important 
goal of punishment. 


46. The common justification which 
has been put forward on behalf of the 
protagonists in support of capital punish- 
ment is that it acts as a deterrent against 
potential murderers. This is, to my mind, 


a myth, which has been carefully nur- 


tured by a society which is actuated not 
So much by logic or reason as by a sense 
of retribution. It is really the belief in 
retributive justice that makes the death 
penalty attractive but those supporting 
it are not inclined to confess to their in- 
stinct for retribution but they try to 
bolster with reasons their unwillingness 
to abandon this retributive instinct and 
seek to justify the death penalty by at- 
tributing to it a deterrent effect, The 
question whether the death penalty has 
really and truly a deterrent effect is an 
important issue which has rec@ived care~ 
ful attention over the last 40 years in 
several countries including the United 
States of America, Probably no single 
subject in criminology has been studied 
more, Obviously, no penalty will deter 
all murders and probably any severe 
penalty will deter many. The key ques- 
tion therefore is not whether death 
penalty has a deterrent effect but whe- 
ther death penalty has a greater deter- 
rent effect than life sentence, Does death 
penalty deter potential murderers better 
than life imprisonment? I shall present- 
ly consider this question but before I do 
so let me repeat that the burden of 
showing that death penalty is not arbi- 
trary and unreasonable and serves a 
legitimate penological goal is on the 
State. I have already given my reasons 
for taking this view on principle but I 
find that the same view has also been 
taken by the Supreme Judicial Court of 
Massachusettes in Commonwealth v. 


O'Neal (No. 2), 339 NE 2d 676 where it. 


has been held that because death penal- 

ty, impinges on the right to life itself, 

the onus lies, on the State ‘to show 

a compelling | State interest to justify 

capital punishment and since in . that 
1982 S. C. 86 X G—5 
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ease the State was unable to satisfy this 
onus, the Court ruled that death penalty 
for murder committed in the course of 
rape or attempted rape was unconstitu- 
tional. The Supreme Judicial Court of 
Massachusettes also reiterated the same 
view in opinion of the Justices 364 NE 
2d 184 while giving its opinion whether 
a Bill before the House of Representa- 
tives was compatible with Article 26 of 
the Constitution which prohibits cruel 
or unusual punishment. The majority 
Judges stated that Article 26 “forbids 
the imposition of a death penalty in this 
Commonwealth in the absence of a show- 
ing on the part of the Commonwealth 
that the availability of that penalty con- 
tributes more to the achievement of a 
legitimate State purpose—for example, 
the purpose of deterring criminal con- 
duct—than the availability in like cases 
of the penalty of life imprisonment.” It 
is therefore clear that the burden rests 
On the State to establish by producing 
material before the Court or otherwise, 
that death penalty has greater deterrent 
effect than life sentence in order to 
justify its imposition under the law, If 
the State fails to discharge this burden 
which rests upon it, the Court would 
have to hold that death penalty has not 
been shown to have greater deterrent 


effect and it does not therefore serve a 
rational legislative purpose. 
47. The historical course through 


which death penalty has passed in the 
last 150 years shows that the theory that 
death penalty acts as a greater deterrent 
than life imprisonment is wholly un- 
founded. Not more than a century and 
a half ago, in a civilised country like 
England, death penalty was awardable 
even for offences like shop-lifting, cattle 
stealing and cutting down of trees. It is 
interesting to note that when Sir 
Samuel Romully brought proposals for 
abolition of death penalty for such of- 
fences, there was a hue and cry from 
lawyers, Judges, Parliamentarians and 
other so-called protectors of social order 
and they opposed the proposals on the 
ground that death penalty acted as a 
deterrent against commission of such 
offences and if this deterrent was re- 
moved the consequences would be dis- 
astrous, The Chief Justice said while 
opposing abolition of capital: at 
for ‘shop~lifting : 

“Where terror of death which now, as 
the law stood, threatened the a 
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to be removed, it was his opinion the 
consequence would be that shops would 
be liable to” unavoidable losses from de- 
predations and, in many instances, bank- 
ruptcy and ruin must become the lot of 
honest and laborious tradesmen. After 
all that had been said in favour of this 
speculative humanity, they must all 
agree that the prevention of crime 
Should be the chief object of the law; 
and terror alone would prevent the com- 
mission of that crime under their con- 
sideration.” 


and on a similar Bill, the Lord Chancel- 
lor remarked: 


“So long as human nature remained 
what it was, the apprehension of death 
would have the most powerful co-opera- 
tion in deterring from the commission of 
crimes; and he thought it unwise to 
withdraw the salutary influence of that 
terror.” 


The Bill for abolition of death penalty 
for cutting down a tree was opposed by 
the Lord Chancellor in these terms: 

“It did undoubtedly seem a hardship 
that so heavy a punishment as that of 
death should be affixed to the cutting 
down of a single tree, or the killing or 
wounding of a cow. But if the Bill pass- 
ed in its present state a person mighi 
root up or cut down whole acres of plan- 
tations or destroy the whole of the stock 
of caltle of a farmer without being sub- 
ject to capital punishment.” 


Six times the House of Commons passed 
the Bill to abolish capital punishment 
for shop lifting and six times the House 
of Lords threw out the Bill, the majority 
on one occasion including all the judi- 
cial members, one Arch Bishop and six 
Bishops, It was firmly believed by these 
opponents of abolition that death penalty 
acted as a deterrent and if it was abo- 
lished, offences of shop-lifting ete. would 
increase. But it is a matter of common 
knowledge that this belief was wholly 
unjustified and the abolition of death 
penalty did not have any adverse effect 
on the incidence of such offences, So 
also it is with death penalty for the of- 
fence of murder. It is an irrational þe- 
lief unsubstantiated by any factual data 
‘or empirical research that death penalty 
acts as a greater deterrent than life sen- 
tence and equally unfounded. is the im- 
pression that the removal of death 
penalty will result in increase of homi- 
cide. The argument that the rate of 
homicide will increase if death penalty 
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is removed from the statute book has 
always been advanced by the establish- 
ed order out of fear psychosis, because 
the established order has always been 
apprehensive that if there is any change 
and death penalty is abolished, its exist- 
ence would be imperilled. This 
ment has in my opinion no validity þe- 
cause, beyond a superstitious belief for 
which there is no foundation in fact and 
which is based solely on unreason and 
fear, there is nothing at all to show that 
death penalty has any additionally de- 
terrent effect not possessed by life sen- 
tence. Arther Koestler tells us an inte- 
resting story that in the period when 
pick-pockets were punished by hanging 
in England, other thieves exercised 
their talents in the crowds surrounding 
the scaffold where the convicted pick- 
pocket was being hanged, Statistics com- 
piled during the last 50 years in England 
Show that out of 250 men hanged, 170 
had previously attended one or even twe¢ 
public executions and yet they were nof 


deterred from committing the offence of. 


murder which ultimately led to their 
conviction and hanging, It is a myth nur- 
tured by superstition and fear that death 
penalty has some special terror for the 


criminal which acts as a deterrent 
against the commission of the crime, 
Even an eminent Judge like Justice 


Frank Furter of the Supreme Court of 
the United States expressed the same 
opinion when he said in the course of 
his examination before the Royal Com- 
mission on Capital Punishment: 


“I think scientifically the claim of 
deterrence is not worth much.” 


The Royal Commission on Capital Pun- 
ishment, after four years of investiga- 
tion which took it throughout the 
continent and even to the United States, 
also came to the same conclusion: 


“Whether the death penalty is used or 
not and whether executions are frequent 
or not, both death penalty states and 
abolition states show rates which sug- 
gests that these rates are conditioned by 
other factors than the dealth penalty.” 
and then again, it observed in support 
of this conclusion: 


“The general conclusion which we 
have reached is that there is no clear 
evidence in any of the figures we have 
examined that the abolition of capital 
punishment has led to an increasing 
homicide rate or that its 
has led to a fall,” 


argu- 


reintroduction 
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Several studies have beea carried out in 
the United States of America for the 
purpose of exploring the deterrent effect 
of death penalty and two different me- 
thods have been adopted. The first and 
by far the more importent method seeks 
to prove the case of the abolitionists by 
showing that the abolifion of capital 
punishment in other ccuntries has not 
led to an increase in th= incidence of 
homicide. This is attemried to be shown 
either by comparing the homicide statis- 
tics of countries where capital punish- 
ment has been abolished with the statis- 
tics for the same pericil of countries 
where it hag been retaixed or by com- 
paring statistics of a sile country in 
which capital punishmen= has been abo- 
lished, for periods befors and after abo- 
lition or where capital >unishment has 
been reintroduced, then for the period 
before and after its reictroduction. The 
second method relates <o comparison of 
the number of exécutiors in a country 
in particular years with the homicide 
rate in the years succeeding. Now, so 
far as the comparison ci homicide sta- 
tistics of countries whica have abolished 
capital punishment with. the statistics of 
countries which have re-ained it, is con- 
cerned, it may not yield any definitive 
inference, because in most cases aboli- 
tion or retention of death penalty may 
not be the only diffementiating factor 
but there may be other divergent social, 
cultural or economic -fa-tors which may 
affect the homicide rates It is only if all 
other factors are equal and the only 
variable is the existence or non-exist- 
ence of death penalty that'a proper com- 
parison can be made fo~ the purpose of 
determining whether dezth penalty has 
an additional deterrent =ffect which life 
sentence does not possess, but that would 
be an almost impossible controlled ex- 
periment, It may howev=r be possible to 
find for comparison a small group of 
countries or States, pr-ferably contigu- 
ous and closely similar in composition 
of population and socia. and economic 
conditions generally, in some of which 
capital punishment hac been abolished 
and in others not, Comzarison of homi- 


' cide rates in these courtries or States 


may afford a fairly reñable indication 
whether death penalty has a unique 
deterrent effect greater than that of 


life sentence. Such g-oups of States 
have been identified by Professor Sellin 
in the United States a= America and 
Similar conditions perhaws exist also in 
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Newzealand and the Australian States. 
The figures of homicide rate in these 
States do not: show any higher incidence 
of homicide in States which have abo- 
lished death penalty than in those which 
have not. Professor Sellin points out 
that the only conclusion which can be 
drawn from these figures is that there 
is no clear evidence of any influence of 
death penalty on the homicide rates of 
these States. In one of the best known 
studies conducted by him, Professor 
Sellin compared homicide rates between 


1920 and 1963 in abolition States with 
the rates in neighbouring and similar 
retention States. He found that on the 


basis of the rates alone, it was impossi- 
ble to identify the abolition States with- 
in each group. A similar study compar- 
ing homicide rates in States recently 
abolishing the death penalty and neigh- 


bouring retention States during the 
1960’s reacned the same results. Michi- 
gan was the first State in the United 


States to abolish capital punishment and 
comparisons between Michigan and the 
bordering retention States of Ohio and 
Indiana — States with comparable demo- 
graphic characteristics—did not show 
any significant difference in homicide 
rates. Professor Sellin therefore con- 
cluded: “You cannot tell from......... the 
homicide rates alone, in contiguous 
States, which are abolition and which 
are retenticn States; this indicates that 
capital crimes are dependent upon fac- 
tors other than the mode of punishment.” 

48. Students of capital punishment 
have also studied the effect of abolition 
and reintroduction of death penalty up- 
on the homicide rate in a single State, If 
death penalty has a significant deterrent 
effect, abolition should produce a rise in 
homicides apart from the general trend 
and reintrcduction should produce a de- 
cline: After examining statistics from 11 
States, Professor Sellin concluded that 
“there is no evidence that the abolition 
of capital punishment generally causes 
an increase in criminal homicides, or 
that its reintroduction is followed by a 
decline. The explanation of changes in 
homicide rates must be sought else- 
where.” 


- 49. Some criminologists have also 
examined the short term deterrent effects 
of capital »unishment, One study com- 
pared the number of homicides during 
short periods before and after several 
well-publicized executions during the 
twenties and thirties in Philadelphia, It 
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was found that there were significantly 
more homicides in the period after the 
executions than before — the opposite of 
what the deterrence theory would sug- 
gest, Other studies have also shown that 
in those localities where capital punish- 
ment is carried out, the incidence of 
homicide does not show any decline in 
the period immediately following well 
publicized executions when, if death 
penalty had any special deterrent effect, 
- such effect would be greatest. Some- 
times, as Bowers points out in his book 
on “Executions in America’, the inci- 
dence of homicide is higher. In short, 
there is no correlation between the ups 
and downs of the homicide rate on the 
one hand and the presence or absence of 
the death penalty on the other. 


50. I may also refer fo numerous 
other studies made by jurists and socio- 
logists in regard to the deterrent effect 
of death penalty. Barring only one study 
made by Ehrlich to which I shall pre- 
sently refer, all the other studies are 
almost unanimous that death penalty 
has no greater deterrent effect than life 
imprisonment, Dogan D. Akman, a 
Canadian Criminologist, in a study made 
by him on the basis of data obtained 
from the records of all Canadian peni- 
tentiaries for the years 1964 and 1965 
observed that the threat of capital 
punishment has little influence on poten- 
tial assaulters. So also on the basis of 


comparison of homicide and execution 
rates between Queensland and other 
Australian States for the period 1860- 


1920, Barber and Wilson concluded that 
the suspension of capital punishment 
from 1915 and its abolition from 1922 in 
Queensland did not have any significant 
effect on the murder rate, Chambliss, 
another Criminologist, also reached the 
same conclusion in his Article on “Types 
of Deviance and the Effectiveness ‘‘of 
Legal Sanctions” (1967) Wildconcin Law 
Review 703 namely, that “given the pre- 
ponderanre of evidence, it seems safe’ to 
conclude that capital punishment does 
not act as an effective deterrent ‘to mur- 
der.” Then we have the opinion of Fred 
J. Cook who says in his Article on “Ca- 
pital Punishment: Does it Prevent 
Crime?” that “abolition of the death 
penalty may actually reduce rather than 
encourage murder”. The European 
Committee on Crime ` Problems of the 
Council of Europe gave its opinion on 
the basis of data obtained from various 
countries who are Members of the Coun- 
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cil of Europe that these data did not 
give any “positive indication regarding 


the value of capital punishment as a de- 
terrent”, I do not wish to burden this 
judgment with reference to all the stu- 
dies which have been conducted at dif- 
ferent times in different parts of the 
world but I may refer to a few of them, 
namely “Capital Punishment as a Deter- 
rent to Crime in Georgia” by Frank 
Gibson, “The Death Penalty in Washing- 
ton State” by Hayner and Crannor, Re- 
port of the Massachusetts Special Com- 
mission Relative to the Abolition of the 
Death Penalty in Capital Cases, “The 
uSe of the Death Penalty—Factual State- 
ment” by Walter C Reckless, “Why was 
Capital Punishment resorted in Dela- 


ware” by Glenn W Samuelson, “A Study ` 


in Capital Punishment” by Leonard O. 
Savitz, “The Deterrent Influence of the 
Death Penalty” by Karl F. Schuessler, 
“Murder and the Death Penalty” by 
E, H. Sutherland, “Capital Punishment : 
A case for Abolition” by Tidmarsh, Hal- 
loran and Connolly, “Can the Death 
Penalty Prevent Crime” by George B, 
Vold and “Findings on Deterrence with 
Regard to Homicide” by Wilkens and 
Feyerherm, Those studies, one and all, 
have taken the view that “statistical find- 
ings and case studies converge to dis- 
prove the claim that the death penalty 
has any. special deterrent value’ and 
that death penalty “fails as a deterrent 
measure”, Arthur Koestler also observes 
in his book on ‘Reflections on Hanging” 
that the figures obtained by him from 
various jurisdictions which have abolish- 
ed capital punishment showed a decline 
in the homicide rate following abolition. 
The Report made by the Department of 
Economic and Social Affairs of the Unit- 
ed Nations also reaches the conclusion 
that “the information assembled con- 
firms the now generally held opinion 
that the abolition or......... suspension of 
the death penalty does not have the im- 
mediate effect of appreciably increasing 
the incidence of crime.” These various 
studies to which I have..referred clearly 
establish beyond doubt that death 
penalty does not have any special deter- 
rent effect which life sentence does not 
possess and that in any event there: is 
no evidence at.-all to suggest that death 
penalty has any such special deterrent 
effect, re! 
51. There is unfortunately no empi- 


rical study made in India to-assess, how- 
soever imperfectly, the deterrent effect 


» 
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of death penalty. But we have the sta- 
tistics of the crime of murder in the for- 
mer States of Travancore and Cochin 
during the period when tne capital pun- 
ishment was on the stacute book as 
also during the period wken it was kept 
in abeyance, These figures have been 
taken by me from the Introduction of 
Shri Mohan Kumar Marnealam to the 
book entitled “Can the State Kill its 
Citizen” brought out by Shri Subra- 
maniam : 
(See Table of figures below) 


These figures show that the incidence of 
the crime of murder did not increase at 
all during the period of six years when 
the capital punishment was in abeyance. 
This is in line with the experience of 
other countries where death penalty has 
been abolished. - 


52. I must at this stage refer to the 
study carried out by Ehrlich on which 
the strongest reliance has been placed 
by Sarkaria, J. in the majority judg- 
ment. Ehrlich was the fitst to introduce 
regression analysis in an 2ffort to isolate 
the death penalty effect if it should 
exist, uncontaminated by other influen- 
ces on the capital crime rate. His paper 
was catapulted into the centre of legal 
attention even before it was published, 
when the Solicitor Generel of the United 
States cited it in laudatory terms in his 
brief in Fowler v. North Carolina, (1976) 

(Contd. on Co. 2) 
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96 S Ct 3212 and delivered copies of it 
to the court. The Solicitor General call- 
ed it an “important empirical support 
for the a priori logica belief that use of 
the death penalty decreases the number 


of murders.” In view of the evidence 
available up to that time, Ehrlich’s 
claim was indeed formidable toth in 


substance and precision. The conclusion 
he reached was: “an additional execu- 
tion per year... may have resulted 
I seven or elght fewer murders.” 
The basic data from which he derived 
this conclusion were the executions and 
the homicide rates as recorded in the 
United States during the years 1933 to 
1969, the former generally decreasing, 
the latter, especially during the sixties, 
sharply increasing, Ehrlich considered 
simultaneous with the executicn and 
homicide rates, other variables that 
could affect the capital crime rate and 
sought to isolate the effect of these vari- 
ables through the process of regression 
analysis. It is not necessary for the pur- 
pose of the present judgment to explain 
this process of mathematical purification 
or the various technical refinements of 
this process, but it is sufficient to point 
out that the conclusion reached by Ehr- 
lish was that death penalty had a 
greater deterrent effect than the fear of 
life imprisonment. Ehrlich’s study, be- 
cause it went against all the 


available evidence, received extraordi- 


Statistics of murder cases during the period when Capital punishment 


was kept in abeyance. 


Yoar Travancore 
1945 111 zaseg 
1946 135 3a8es 
1947 148 29868 
1948 160 3a8e9 
1949 114 3ases 
1950 125 ages 
- Botal 793 
1961 141 sason 
1952 133 eases 
1953 146 eases - 
1964 114 eases 
1965 99 3aseg ` 
1956 97 saseg 
730 


Statistics of murder cases during. the period when capital 
punishment was in vogue. 


Cochin Total for Travancore 
and Oochin. 
29 133 
13 148 
26 174 
43 903 
26 140 
39 164 
169 962 


Mee 


47 188 
32 165 
54 200 
57 171 
30 129 
W 114 

237 967 


* - 
. 
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nary attention from the scholarly 
munity. 


53. First, Peter Passel and John 

Taylor attempted to replicate Ehrlich’s 
findings and found that they stood scru- 
tiny only under an unusually restrictive 
set of circumstances, They found, for 
example, that the appearance of deter- 
rence is produced only when the regres- 
sion equation is in logarithmic form and 
in the more conventional linear regres- 
sion framework, the deterrent effect dis- 
appeared. They also found that no such 
effect emerged when data for the years 
after 1962 were omitted from the ana- 
lysis and only the years 1953-61 were 
considered, Kenneth Avio of the. Univer- 
sity of Victoria made an effort to repli- 
cate Ehrlich’s findings from Canadian 
experience but that effort also failed and 
the conclusion reached by the learned 
jurist was that “the evidence would ap- 
pear to indicate that Canadian offenders 
over the period 1926-60 did not behave 
in a manner consistent with an effective 
deterrent effect of capital punishment.” 
William Bowers arid Glenn Pierce also 
made an attempt to replicate Ehrlich’s 
results and in replicating Ehrlich’s work 
they confirmed the Passell-Taylor find- 
ings that Ehrlich’s results were 
mely sensitive as to whether the logarith~ 
mic specification was used and whether 
the data for the latter part of 1960’s were 
included. During 1975 the Yale Law 
Journal published a series of Articles 
reviewing the evidence on the deterrent 
effect of death penalty and in the course 
of an Article in this series, Ehrlich de- 
fended his work by addressing himself 
to some of the criticisms raised against 
hig study, Hans Zeisel, Professor Emeri- 
tus of Law and Sociology in the Univer- 
sity of Chicago points out in his article 
on “The deterrent effect of death penalty: 
Facts v, Faith” that in this article con- 
tributed by him to the Yale Law Jour- 
nal, Ehrlich did refute some criticisms 
but the crucial ones were not met. Ehr- 


.com~ 


lich in this Article referred to a second’ 


study made by him, basing it this time 
on a comparison by States for the years 
1940 and 1950. He claimed that this 
study bolstered his original thesis but 
conceded that his findings were ‘“tenta- 
tive and inconclusive’, In the mean time 
Passell made a State-by-State compari- 
son for the years 1950 and 1960 and as 
a result of his findings, concluded that 
twe know of no reasonable way.of inter- 
preting the cross sections (ie, State-by- 
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State) data that would lend support to 
the deterrence hypothesis,” 


14. <A particularly extensive review 
of Ehrlich’s time series analysis was 
mate by a team led by Lawrence. Klein, 
President of American Economic Asso- 
ciation, The authors found serious me- 
problems with Ehrlich’s 
analysis, They raised ‘questions about 
his failure to consider the feedback 
effect of crime on the economic varia- 
bles in his model, although he did con~ 
sider other feedback effects in his ana- 
lysis, They found some of  Ehrlich’s 
technical manipulations to be superflu- 
ous ‘and tending to obscure the accuracy 
of nis estimates. They, too, raised ques- 


tiors about variables omitted from the 
analysis, and the effects of these omis- 
Siors on the ndings. 

53. Like Passell-Taylor and Bow- 
ers-Pierce, Klein and his collaborators 


rep.icated Ehrlich’s results, using Ehr- 
lics own data, which by that time he 
had made available. As in previous re- 
plications, Ehrlich’s results were found 
to De quite sensitive to the mathematical 
specification cf the model and the in- 
clusion of data at the recent end of the 
tims series, 


55. By this time,  Ehrlich’s model had 
been demonstrated to be peculiar 
enoügh. Klein went on to reveal further 
difficulties, One was that Ehrlich’s de- 
terrence finding disappeared after the 


introduction cf a variable reflecting the 


factors that caused other crimes to in- 
crease during the latter part of the pe- 
riod of analysis. The inclusion of such 
a variable would seem obligatory not 
only to substitute for the factors that 
hac¢ obviously been omitted but also to 
account for interactions between the 
crime rate and the demographic charac- 
teristics of the population. 


Elein also found Ehriich’s results to 
be affected by an unusual construction 
of the execution rate variable, the cen- 
tra. determinant of the analysis. Ehr- 
lisk. constructed this variable by using 
three other variables that appeared else- 
whare in his regression models the esti- 
mazed homicide arrest rate, the estimat- 
ed homicide conviction rate, and the 
estimated number of homicides, Klein 
shcwed that with this construction of the 
execution rate, a very small error in the 
estimates of any of these-three variables 
prceduced unusually strong spurious ap- 
peerances of a deterrent effect, He went 


he 


on 
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on to show that the comkined -effect of 
such slight errors in all teree variables 
was likely to be considerable, and that 
in view of all these cons:derations, Ehr- 
lich’s estimates of the ceterrent effect 
were so weak that they “could be r2- 
garded as evidence...... OÒ a 
deterrent effect of capital punishment”. 
In view of these serious oroblems wich 
Ehrlich’s analysis, Klen concluded: 
"We see too many plausible explana- 
tions for his finding a deterrent effect 
other than the theory thet capital pun- 
ishment deters murder“ and further 
observed: “Ehrlich’s resus cannot oe 
used at this time to pass judgment 20 
the use of the death penalty.” 


57. This is the analysis of the subse- 
quent studies of Passell end Taylor, Eo- 
wers and Pierce and Klein and his cal- 
leagues made by Hans Zeisel in his 
Article on “The deterren: effect of the 
Death Penalty: Facts v. Faith’. These 
studies which were defiritely more sei- 
entific and refined than Ehrlich’s demo- 
lish to a large extent the validity of the 
conclusion reached by Ehrlich and estzb- 
lish that death penalty Coes not possess 
an additional deterrent effect which Ife 
sentence does not, But, according to 
Hens Zeisel, the final blow to the werk 
of Ehrlich came from a study of Brian 
Forst, one of Klein’s cellaborators >n 
the earlier study. Since it had be2n 
firmly established that tha Ehrlich prte- 
nomenon, if it existed, @merged from 
developments during the sixties, Forst 
concentrated on that decade. He found 
a rigorous way of investizating whether 
the ending of executions and the sharp 
increase in homicides during this period 
was casual or coincidental. The power 
of Forst’s study derives trom his having 
analysed changes both over time and 
across jurisdictions. The aggregate Unit- 
ed States time series data Ehrlich used 
were unable to capture important reg-o- 
nal differences, Moreover, they did not 
vary as much as cross-state observa- 
tions; hence they did not provide as rich 
an opportunity to infer the effect of 
changes in executions on homicidss. 
Forst’s analysis, according to Hans Zai- 
sel, was superior to Ehrlich’s and it led 
to a conclusion that went beyond that of 
Klein. “The findings” observed Forst 
“give no support to the kypothesis that 
capital punishment deters homicide” and 
added: “Our finding that capital punish- 
ment does not deter hom-:cide is remark- 
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ably robust with respect to a wide range 


of alternative constructions.” It will 
thus be seen that the validity of Ehr- 


lich’s study which has been relied upon 
very strongly by Sarkaria, J. in the 
majority judgment is considerably erod- 
ed by the studies carried out by leading 
criminologists such as Pasell and Taylor, 
Bowers and Pierce, Klein and his col- 
leagues and Forst and with the greatest 
respect, I do not think that Sarkaria, J. 
speaking on behalf of the majority was 
right in placing reliance on that study. 
The validity, design and findings of that 
study have been thoroughly discredited 
by the subsequent studies made by these 
other econometricians and particularly 
by the very scientific and careful study 
carried out by Forst. I may point out 
that apart from Ehrlich’s study there is 
not one published econometric analysis 
which supports Ehrlich’s results, 


58. I may also at this stage refer once 
again to the opinion expressed by Pro- 
fessor Sellin. The learned Professor 
after a serious and thorough study of 
the entire subject in the United States 
on behalf of the American Law Institute 
stated his conclusion in these terms: 


“Any one who carefully examines the 
above data is bound to arrive at the 
conclusion that the death penalty as we 
use it exercises no influence on the ex- 
tent or fluctuating rate of capital crime. 
It has failed as a deterrent.” (Emphasis 


supplied). 


So also in another part of the world 
very close to our country, a Commis- 
sion of Enquiry on. capital punishment 
was ` appointed by late Prime Minister 
Bhandarnaike of Sri Lanka and it re- 
ported : 


‘Tf the experience of the many coun- 
tries which have suspended or abolish- 
ed capital punishment is taken into ac- 
count, there is in our view cogent evi- 
dence of the unlikelihood of this ‘hid- 
den protection’......... It is, therefore, our 
view that the statistics of homicide in 
Ceylon when related to the social 
changes since the suspension of ths 
death penalty in Ceylon and when re- 
lated to the experience of other coun- 
tries tend to disprove the assumption of 
the uniquely deterrent effect of the 
death penalty, and that in deciding on 
the question of reintroduction or aboli- 
tion of the capital punishment reintro- 
duction cannot be justified on the argu- 
ment that: it is a more effective deter- 
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rent to potential killers than the alter- 
native of protracted imprisonment.” 


It ig a strange irony of faith that Prime 
Minister Bhandarnaike who suspended 
the death penalty in Sri Lanka was him- 
self murdered by a fanatic and in the 
panic that ensued death penalty was re- 
introduced in Sri Lanka. 


-59. The evidence on. whether the 
threat of death penalty has a deterrent 
effect beyond the threat of life sentence 
is therefore overwhelmingly on one side. 
Whatever be the measurement yardstick 
adopted and howsoever sharpened may 
be the analytical instruments, they have 
not been able to discover any special 
deterren; effect, Even regression an- 
alysis, the most sophisticated of .these 
instruments, after careful application by 
the scholarly community, has failed to 
detect special deterrent effect in death 
penalty which is not to be found in life 
imprisonment. One answer which the 
protagonists of capital punishment try 
to offer to combat the inference arising 
from these studies is that one cannot 
prove that capital punishment does not 
deter murder because people who are 
deterred by it do not report good 
news to their police departments, They 
argue that there are potential murder- 
ers in our midst who would be deterred 
from killing by the death penalty, but 
would not be deterred by life imprison- 
ment and there is no possible way of 
knowing about them since these persons 
do not commit murder and hence are 
not identified. Or to use the words of 
Sarkaria, J. “Statistics of deterred po- 
tential murderers are difficult to unravel 
as they remain hidden in the innermost 
recesses of their mind.” But this argu- 
ment is plainly unsound and cannot be 
sustained. It is like saying, for example, 
that we have no way of knowing about 
traffic safety because motorists do not 
report when they are saved from acci~ 
dents by traffic safety programmes or 
devices. That however cannot stop us 
from evaluating the effectiveness of 
those programmes and devices by study- 
ing their effect on the accident rates 
where they are used for a reasonable 
time, Why use a different standard for 
evaluating the death penalty, especially 
when we can measure its effectiveness 
by comparing homicide. rates between 
countries with similar social and econo- 
mic conditions in some of which .capital 
punishment has been abolished and in 
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others not or homicide rates in the same 
country where death penalty has been 
abolished or subsequently reintroduced. 
There is no doubt that if death penalty 
has a special deterrent effect not pos- 
sessed by life imprisonment, the number 
of those deterred by capital punishment 
would appear statistically in the homi- 
cide rates of abolitionist jurisdictions but 
according to ell the evidence gathered 
by different studies made by jurists and 
criminologists, this is just not to be 
found. 


60. The majority 
Sarkaria, J. has observed that “in most 
of the countriss of the world including 
India, a very large segment of the popu- 
lation including notable  penologists, 
Judges, jurists. legislators and other en- 
lightened people believe that death pen- 
alty for murder and certain other capi- 
tal offences dees serve as a deterrent 
and a greater deterrent than life impri- 
sonment.”’ I do not think this statement 
represents the correct factual position. 
It is of course true that there are some 
penclogists, judges, jurists, legislators 
and other people who believe that death 
penélty acts as a greater deterrent buf 
it would not be correct to say that they 
form a large segment of the population. 
The enlightened opinion in the world, as 
pointed out by me, is definitely veering 
round in favour of abolition of death 
penalty. Moreover, it is not a rational 
conviction bu: merely an wunreasoned 
belief which is entertained by some peo- 
ple including a few penologists, judges, 
jurists and legislators that death penalty 
has a uniquely deterrent effect, When 
you ask these persons as to what is the 
reason why 
they will not be able to give any con- 
vincing answer beyond stating that 
basically every human being dreads 
death and therefore death would natu- 
rally act as a greater deterrent than life 
imprisonment, That is the same argument 
advanced by Sir James Fitz James Ste- 
phen, the draftsman of the Indian Penal 
Code, in support of the deterrent effect 
of capital punishment, That great Judge 
and: author said in his Essay. on Capital 
Punishment : 


"No other punishment deters men so 
effectually from committing crimes as 
the punishment of death. This is one of 
thos2 propositions which it is difficult to 
prove. simply because they are in them- 
selves more obvious than any proof. can 
make them. It is possible to display in- 


speaking through . 


they entertain this belief, ` 


ay 
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genuity in arguing agaimst it, but that is 
all. The whole experience of mankind is 
in the other direction The threat of 
instant death is the one to which 
resort has always been made when 
there was an absolute necessity of pro- 
ducing some results s.es... No one goes 
to certain inevitable Jeath except by 
compulsion. Put the matter the other 
way, was there ever yet a criminal who 
when sentenced to deatk and brought out 
to die would refuse the offer of a com- 
mutation of a sentence for a severest 
Secondary punishment? Surely not. 
Why is this? It can onl be because ‘all 
that a man has will be ziven for his life’. 
In any secondary punishment, however 
terrible, there is hop2; but death is 
death: its terrors cannot be described 
more forcibly.” 


The Law' Commission in its thirty-fifth 
report also relied largely on this argu- 
ment for taking the view that “capital 
punishment does act as a deterrent’. It 
set out the main points that weighed 
with it in arriving at this conclusion and 
the first and foremost emongst them was 
that: “Basically every human being 
dreads death’, suggesting that death 
penalty has therefore a greater deterrent 
effect than any other punishment. But 
this argument is not "alid and a little 
scrutiny will reveal thet it is wholly un- 
founded. In the first place, even Sir 
James Fitz James Stephen concedes that 
the proposition that death penalty has a 
uniquely deterrent effect not possessed 
by any other punishm=nt, is one which 
is difficult to prove, -hough according 
to him it is self-evident. Secondly, there 


is a great fallacy underlying the argu- 
ment of Sir James Fitz James Stephen 
and the Law Commission, This argu- 


ment makes no distirection between a 
threat of certain- and imminent punish- 
ment which faces the convicted murderer 
and the threat of a different problematic 
punishment which may or may not in- 
fluence a potential murderer. Murder 
may be unpremeditatec under the stress 
of some sudden outburst of emotion or it 
may be premeditated efter planning and 
deliberation, Where tke murder is un- 
premeditated, as for example, where it 
is the outcome of a sudden argument or 


quarrel or provocation leading to un- 
controllable anger or temporary im- 
balance of the mind — and most mur- 


ders -fall within this category — any 
thought of possibility >f punishment’ is 


obliterated by deep emotional disturb- 
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ance and the penalty of death can no 
more deter than any other penalty. 
Where murder is premeditated it may 
either be the result of lust, passion, jea- 
lousy, hatred’ frenzy or frustration or it 
may be a cold calculated murder for 
monetary or other consideration, The 
former category of murder would ex- 
clude any possibility of deliberation or 
a weighing of consequences; the thought 
of the likelihood of execution after: cap- 
ture, trial. and sentence would hardly 
enter the mind of the killer. So far as 
the latter category of murder is con- 
cerned, several considerations make . it 
unlikely that the death penalty would 
play any significant part in his thought. 
Since both the penalties for murder, 
death as well as life sentence, are so 
severe as to destroy the future of any 
one subjected to them, the crime would 
not be committed by a rational man un- 
less he thinks that there is little chance 
of detection. What would weigh with 
him in such a case is the uncertainty of 
detection and consequent punishment ra- 
ther than the nature of punishment.. It 
is not the harshness or severity of death 
penalty which acts as a deterrent, A life 
sentence of twenty years would act as 
an equally -strong deterrent against 
crime as death penalty, provided the 
killer feels that the crime would not go 
unpunished. More than the severity of 
the sentence, it is the certainty of detec- 
tion and punishment that acts as a de- 
terrent. The Advisory Council on the 
Treatment of Offenders appointed by the 
Government of Great Britain stated in 
its report in 1960 “We were impressed 
by the argument that the greatest deter- 
rent to crime is not the fear of punish- 
ment but the certainty of detection.” 


Professor Hart emphasized the same 
point, refuting the argument of Sir James 
Fitz James Stephen in these words: 


“This (Stephen’s) estimate of the para- 
mount place in human motivation of the 
fear of death reads impressively but 
surely contains a suggestio falsi and once 
this is detected its cogency aS an argu- 
ment in favour of the death penalty for 
murder vanishes for there is really no 
parallel between the situation of a con- 
victed murderer over the alternative of 
life imprisonment in the shadow of the 
gallows and the situation of the mur- 
derer contemplating his crime. The cer- 
tainty of death is one thing, perhaps for 
normal people nothing can be compared 


with it, — But the existence of the death 
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penalty does not mean for the mur- 
derer certainty of death now. It means 
not very high probability of death in the 
future. And, futurity and uncertainty, 
‘the hope of an escape, rational or ir- 
tational, vastly diminishes the difference 
between death and imprisonment as de~ 
terrent, and may diminish to vanishing 
The way in which the con- 
victed murderer may view the immedi- 
ate prospect of the gallows after he has 
‘been caught must be a poor guide to 
the effect of this prospect upon him 
when he is contemplating committing 
his crime.” 


It is also a circumstance of no less sig- 
nificance bearing on the question of de- 
terrent effect of death penalty, that, 
even after ‘detection and arrest, the 
likelihood of. execution for the mur- 
derer is almost nil. In the first place, 
the machinery of investigation of of- 
fences being what it is and the criminal 
law of our country having a tilt in 
favour of the accused, the killer can 
look forward to a chance of acquittal at 
the trial. Secondly, even if the trial re- 
sults in a conviction, it would not, in 
all probability, be followed by a sen- 
tence of death. Whatever may have been 
the position prior to the enactment of 
the Code of Criminal Procedure, 1973, 
it is now clear that under 5. 354 sub-sec~ 
tion (3), life sentence is the rule and it 
is only in exceptional cases for special 
reasons that death sentence may be 
awarded. The entire drift of the legisla- 
tion is against infliction of death pen- 
alty and the courts are most reluctant 
to impose it save in the rarest of rare 
cases. It is interesting to note that in 
the lats 2 years, almost every case where 
death penalty is confirmed by the High 
Court has come up before this Court by 
way of petition for special leave, and, 
barring the case of Ranga and Billa, I 
do not think there is a single case in 
which . death penalty has been affirmed 
by this Court, There have been nume- 
rous cases where even after special 
leave petitions against sentence of death 
were dismissed, review petitions have 
been entertained and death sentence 
commuted by this Court, Then there is 
also the clemency power of the Presi- 
dent under Art, 72 and of the Governor 
under Art. 161 of the Constitution and 
in exercise of this power, death sentence 
has been commuted by the President or 
the Governor, as the case may be, in a 
number of cases, The chances of im- 
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position of death sentence following 
upon a conviction for the offence of 
murder are therefore extremely slender. 
This is also evident from the figures 
supplied to us by the. Government of 
India for the years 1974 to-1978 pur- 
suant to the inquiry made by us. Dur- 
ing the course of the hearing, we called 
upon the Government of India to fur- 
nish us. statistical information in regard 
to following three matters, namely, (i) 
the number of cases in which and the 
number of persons on whom death sen- 
tence was imposed and whose death 
Sentence was confirmed by various High 
Courts in India; (ii) the number of cases 
in which death sentence was executed in 
the various States and the various Union 
Territories; and (iii) the number of cases 
In which death sentence was commuted 
by the President of. India under Art. 72 
or by the Governors under Art. 161 of 
the Constitution, The statistical informa- 
tion sought by us was supplied by the 
Government of India and our attention 
was also drawn to the figures showing 
the total number of offences of murder 
committed inter alia during the years - 
1974-77. These figures showed that on an 
average about 17,000 offences of murder 
were committed in India every year dur- 
ing the period 1974 to 1977, and if we 
calculate on the basis of this average, 
the total number of offences of murder 
during the period of five years from 
1974 to 1978 would come to about 85,000. 
Now, according to the statistical infor- 
mation supplied by the Government of 
India, out of these approximately 85,000 
eases of murder, there were only 288 in 
which death sentence was imposed by 
the sessions court and confirmed by the 
High Courts and out of them, in 12 cases 
death sentence was commuted by the 
President and in 40 cases, by the Gov- 
ernors and death sentence was executed 
in only 29 cases. It will thus be seen 
that during the period of five years from 
1974 to 1978, there was an infinitesimally 
small number of cases, only 29 out of 
an aggregate number of approximately 
85,000 cases of murder, in which death 
sentence was executed, Of course, the 
figures supplied by the Government of 
India did not include the figures from 
the States of Bihar, Jammu and Kash- 
mir, West Bengal and Delhi Administra- 
tion but the figures from these three 
States and from the Union: Territory of 
Delhi would not make any appreciable 


difference, It is obvious therefore that 


Li 
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eyen after conviction in a trial, there is 
high degree of probability. that death 
sentence may not be imzosed by the Ses- 
sions Court and even if death sentence is 
imposed by the sessions Court, it may 
not be confirmed by the High Court and 
even after confirmation by the Eigh 
Court, it may not be effirmed by this 
Court and lastly, even if affirmed by 
this Court, it may be commuted by the 
President of India under Art. 72 or by 
the Governor under Art, 161 of the Con- 
stitution in exercise of the power of zle- 
mency. The possibility cf execution pur- 
suant to a sentence of ceath is there7ore 
almost negligible, particularly after the 
enactment of S. 354 sth-sec. (3) of the 
Code of Criminal Procedure 1973 and it 
is difficult to see how in these circim- 
stances death penalty can ever act es a 
deterrent. The knowledge that death 
penalty is rarely impesed and almost 
certainly, it will not 5e imposed takes 
away whatever deterrent value death 
penalty might otherwise have. The ex- 
pectation, bordering almost on certainty, 
that death sentence is extremely unlixely 
to be imposed is a factor that would 
condition the behaviour of the offender 
and death penalty cannet in such a situ- 
ation have any deterrert effect, The risk 
of death penalty being remote and im- 
probable, it cannot operate as a greater 
deterrent than the threat of life in-pri- 
sonment, Justice Brennan and Justice 
White have also expressed the sme 
view in Furman v. Geergia ((1972) 408 
US 238) (supra), namel-7, that, when in- 
frequently and = arbitrarily imposed, 
death penalty is not a greater deterrent 
to murder than is life imprisonment. 


61, The majority speaking threugh 


Sarkaria, J. has referre] to a few deci- 


sions of this Court in which, according to 
majority Judges, the Geterrent valu>. of 
death penalty hag been judicially recog- 
nised. But I do not tnink any reliance 
can be placed on tke observatiors in 
these decisions in suport of the view 
that death penalty has a uniquely dater- 
rent effect. The learned Judges who 
made these observaticns did not have 
any socio-legal data before them orn the 
basis of which they could logically come 
to the conclusion tha: death penalty 
serves as a deterrent. They merely pro- 
ceeded upon an impressionistic view 
which is entertained by quite a few law- 
yers, judges and legislators without any 
Scientific investigation or empirica? re- 
search to support it, I- appears to have 
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been assumed by these learned judges 
that death penalty has an additional de- 
terrent effect which life sentence does 
not possess. In fact, the learned judges 
were not concerned in these decisions to 
€nquire and determine whether death 
penalty has any special deterrent effect 
and therefore if they proceeded on any 
such assumption, it cannot be said that 
by doing so they judicially recognised 
the deterrent value of death penalty, It 
is true that in Jagmohan’s case (AIR 
1973 SC 947) (supra) Palekar, J, speak- 
ing on behalf of the court did take the 
view that death penalty has a uniquely 
deterrent effect but I do not think that 
beyond a mere traditional belief the 
validity of which cannot be demonstrat- 
ed either by logic or by reason, there is 
any cogen: and valid argument put for- 
ward by the learned Judge in support 
of the view that death sentence has 
greater deterrent effect than life sen- 
tence, Tae majority Judges have relied 
on some of the observations of Krishna 
Iyer, J. but it must not be forgotten that 
Krishna Iver, J, has been one of the 
Strongest opponents of death penalty and 
he has plsaded with passionate convic- 
tion for ‘death sentence on death sen- 
tence’. In Dalbir Singh v. State of Pun- 
jab (AIR 1979 SC 1384) (supra) he em- 
phatically rejected the claim of deter- 
rence in most unequivocal terms: “ 

the humanity of our Constitution histo- 
rically viewed (does not) subscribe to 
the hysterical assumption or facile illu- 
sion that a crime free society will dawn 
if hangmen and firing squads were kept 
feverishly busy.” It would not be right 
to rely cn stray or casual observations 
of Krishna Iyer, J. in support of the 
thesis thas death penalty has a uniquely 
detérrent effect, It would be doing grave 
injustice to him and to the ideology for 
which he stands, In fact, the entire basis 
of the judgment of Krishna Iyer, J, in 
Rajendra Prasad’s case (AIR 1979 SC 
916) is that death penalty has no deter- 
rent value and that it is only where the 
killer is found to be a social monster or 
a beast incapable of reformation that he 
can be liquidated out of existence, Chin- 
nappa Reddy, J. has also in Bishnu Deo 
Shaw’s case (supra). taken the view that 
“there is no positive indication that the 
death penalty has been deterrent” or in 
other words, “the efficacy of the death 
penalty as a deterrent is unproven.” 


weeneon 


62, Then reliance has been placed by 
Sarkaria, J. speaking on behalf of the 
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majority on the observations of Ste- 
wart, J. in Furman v. Georgia ((1972) 408 
US 238) (supra) where the learned 
Judge took the view that death penalty 
serves a deterrent as well as retributive 
purpose, In his view, certain criminal 
conduct is so atrocious that society’s in- 
terest in deterrence and retribution 
wholly outweighs any considerations of 
reform or rehabilitation of the perpe- 
trator and that, despite the inconclu- 
sive empirical evidence, only penalty of 
death will provide maximum deter- 
rence. It has also been pointed out by 
Sarkaria, J. that in Gregg v. Georgia 
((1976) 428 US 153) (supra) Stewart, J., 
reiterated the same view in regard to 
the deterrent and retributive effect of 
death penalty. But the view taken by 
Stewart, J. cannot be regarded as deci- 
sive of the present question as to the 
deterrent effect of death penalty, It is 
just.one view like any other and its vali- 
dity has to be tested on the touchstone 
of logic and reason. It cannot be accept- 
ed merely because it is the view of an 
eminent Judge, I find that as against the 
view taken by him, there is a contrary 
view taken by at least two Judges of 
the United States Supreme Court, name- 
ly,. Brennan J, and Marshall, J. who 
were convinced in Gregg v. Georgia 
(supra) that “capital punishment is not 
necessary as a deterrent to crime in our 
society.” It is natural differing judicial 
observations supporting one view or the 
other that these should be particularly 
on a sensitive issue like this, but what 
is necessary is to examine objectively 
and critically the logic and rationale be- 
hind these observations and to deter- 
mine for ourselves which observations 
represent the correct view that should 
find. acceptance with us, The majority 
Judges speaking through Sarkaria, J. 
have relied upon the observations of 
Stewart, J. as also on the observations 
made by various other Judges and 
authors for the purpose of concluding 
that when so many eminent persons 
have expressed the view that capital 
punishment is necessary for the protec- 
tion of society, how can it be said that 
it is arbitrary and unreasonable and 
does not serve any rational penological 
purpose, It has been observed by Sar- 
karia, J.: “It is sufficient to say that the 
very fact that persons of reason, learn- 
ing and light are rationally and deeply 


divided in their opinion on this issue, is 


a ground among others, for rejecting the _ 
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petitioners’ argument that retention of 
death penalty in the impugned provision, 
is totally devoid of reason and purpose. 
If, notwithstanding the view of the Abo- 
litionists to the contrary, a very large 
Segment of people, the world over, in- 
Cluding sociologists legislators, jurists, 
Judges and administrators still firmly 
believe in the worth and necessity of 
Capital punishment for the protection of 
society......... if is not possible to hold 
that the provision of death penalty as an 
alternative punishment for murder...... 
ls unreasonable and not in the public in- 
terest, I find it difficult to accept this 
argument which proceeds upon the hy- 
pothesis that merely because some law- 
yers, Judges and jurists are of the opin- 
ion that death penalty subserves a peno- 
logical goal and is therefore in public 
interest, the court must shut its eyes in 
respectful deference to the views ex- 
pressed by these scholars and refuse to 
examine whether their views are correct 
or not. It is difficult to understand how 
the court, when called upon to deter- 
mine a vital issue of fact, can surrender 
its judgment to the views of a few law- 
yers, Judges and jurists and hold that 
because such eminent persons have ex- 
pressed these vi2ws, there must be some 
substance in what they say and the 
provision of death penalty as an alter- 
native punishment for murder cannot 
therefore be regarded as arbitrary and 
unreasonable. It is to my mind incon- 
ceivable that a properly informed judi- 
clary concerned to uphold Fundamental 


Rights should d2cline to come to its 
own determination of a factual dispute 
relevant to the issue whether death 


penalty serves a legitimate penologicail 
purpose and resi its decision only on 
the circumstance that there are sociolo- 
gists, legislators, Judges and jurists who 
firmly believe in the worth and, neces- 
sity of capital punishment. The court 
must on the material before it. find whe- 
ther the views expressed by lawyers, 
Judges, jurists and criminologists on one 
side or the other are well founded in 
logic and reason and accept those which 
appear to it to be correct and sound. The 
Court must always remember that it is 
charged by the Constitution to act as 
a sentinal on the qui vive guarding the 
fundamental rights guaranteed by the 
Constitution and it cannot shirk its re- 
sponsibility by observing that since 
there are strong divergent views on the 


subject, the court need not express’ any 
Feimin A ii 
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categorical opinion one waz or the other , 


as to which of these two views is cor- 
rect, Hence it is that, in tre discharge of 
my constitutional duty of protecting and 
upholding the right to life which is per- 
haps the most basic of all human rights. 
I have examined the rival views and 
come to the conclusion, for reasons 
which I have already discussed, that 
death penalty has no unianely deterrent 
effect and does not serve a penological 


purpose, But even if we proceed on the. 


hypothesis that the opinior. in regard to 
the deterrent effect of death penalty , is 
divided and it is not pcssible to say 
which opinion is right and which opinion 
is wrong, it is obvious thet, in this state 
of affairs, it cannot be said to be proved 
that death penalty has an additional de- 
terrent effect not possessed by life sen- 
tence and if that be so, she legislative 
provision for imposition of death penalty 
as alternative punishment for murder 
fails, since, as already pointed out above, 
the burden of showing that death 
penalty has a uniquely d=terrent effect 
and therefore serves a penological goal 
is on the State and if the State fails to 
discharge this burden wnoich lies upon 
it, death penalty as alternative punish- 
ment for murder must be held to be 
arbitrary and unreasonable, 


63. The majority Judg2=s have, in the 
judgment of Sarkaria, J. placed consi- 
derable reliance on the 35th Report of 
the Law Commission and I must there- 
fore briefly refer to tha- Report before 
I part with this point. The Law Com- 
mission set out in their Report the fol- 
lowing main points that weighed with 
them in arriving at the conclusion that 
capital punishment does act as a deter- 
rent: 

(a) Basically, 
dreads death. 


(b) Death, as a penalty, stands on a 
totally different level trom imprison- 
ment for life or any oth2r punishment. 
The difference is one of quality, and not 
merely of degree. 


every human being 


(c) Those who are specifically qualifi- 
ed to express an opinion -on the subject 
including particularly the majority of 
the replies received from State Govern- 
ments, Judges, Members of. Parliament 
and legislatures and Mentbers of the Bar 
and police officers—are definitely ofthe 
view that the deterrent cbject of capital 


punishment is achieved in a fair. méa-. 


sure in India. 
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(d) As to conduct of prisoners released 
from jail (after undergoing imprison- 
ment for life), it would be difficult to 
come to a conclusion, without studies 
extending over a long period of years, 

(e) Whether any other punishment 
can possess all the advantages of capital 
punishment is a matter of doubt, 


(© Statistizs of other countries are in- 
conclusive on the subject. If they are 
not regarded as proving the deterrent 
effect, neither can they be regarded a3 
conclusively disproving it. 


So far as the first argument set out in 
clause (a) is concerned, I have already 
shown that the circumstance that every 
human being dreads death cannot lead 
to the inference that death penalty acts 
as a deterrent. The statement made in 
clause (b) is perfectly correct and I agree 
with the Law Commission that death as 
a penalty stands on a totally different 
level from life imprisonment and the 
difference between them is one of aua- 
lity and not merely of degree, but I fail 
to see how from this circumstance an 
inference can necessarily follow that 
death penalty has a uniquely deterrent 
effect. Clause (c) sets out that those who 
are specially qualified to express an 
opinion on the subject have in their 
replies to the questionnaire stated their 
definite view that the deterrent effect 
of capital punishment is achieved in a 
fair measure in India. It may be that a 
large numb2r of persons who send re- 
plies to the questionnaire issued by the 
Law Commission might have expressed 
the view that death penalty does act as 
a deterrent in our country, but ` mere 
expression of opinion in reply to the 
questionnaire, unsupported by reasons, 
cannot have any evidentiary value. 
There are quite a number of people in 
this country who still nurture the super- 
stitions and irrational belief, ingrained 
in their minds by a century old practice 
of imposition of capital punishment and 
fostered, though not consciously, by the 
instinct for retribution, that death 
penalty alone can act as an effective de- 
terrent against the crime of murder. I 
have already demonstrated how this be- 
lief entertained _by lawyers, Judges, 
legislators and police officers. is a myth 
and it has no basis in logic or reason, In 
fact, the statistical research to which I 
have referred completely falsifies this 
belief, ‚Ther, there are the arguments in 
clauses (d) and (e) but these arguments 
even accorcing to the Law Commission 
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itself are inconclusive and it is difficult 
to see how they can be relied upon to 
Support the thesis that capital punish- 
ment acts as a deterrent. The Law Com- 
mission states m clause (f) that statistics 
of other countries are inconclusive on 
the subject. I do not agree. I have al- 
ready dealt with this argument and 
shown that the statistical studies carried 
out by various jurists and criminologists 
clearly disclose that there is no evidence 
at all to suggest that death penalty acts 
as a deterrent and it must therefore be 
held on the basis of the available mate- 
rial that death penalty does not act as a 
deterrent. But even if we accept the pro- 
position that the statistical studies ` are 
inconclusive and they cannot be regard- 
ed as proving that death penalty has no 
deterrent effect, it is clear that at the 
_ same time they also do not establish that 
death penalty has a uniquely deterrent 
effect and in this situation, the burden 
of establishing that death penalty has 
an additional deterrent effect which life 
sentence does not have and_ therefore 
serves a penological purpose being on the 
State, it must be held that the State has 
failed to discharge fhe burden which 
rests upon it and death penalty must 


therefore be held to be arbitrary and 
unreasonable. 
64. There was also one other argu- 


ment put forward by the Law Commis- 
sion in its 35th Report and that argu- 
ment was that having regard to the con- 
ditions in India to the variety of social 
upbringing of its inhabitants, to the dis- 
parity in the level of morality and edu~ 
cation in the country, to the vastness of 
its area, to the diversity of its popula- 
tion and to the paramount need to main- 
tain law and order in the country at the 
present juncture, India cannot risk the 
experiment of abolition of capital pun- 
ishment. This argument does not 
commend itself to me as it is based more 
on fear psychosis than on reanon. is 
difficult to see how any of the factors 
referred fo by the Law Commission, 
barring the factor relating to the need 
to maintain Iaw and order, can have any 
relevance to the question of deterrent 
effect of capital punishment, I cannot 
subscribe to the opinion that, because 
the social upbringing of the people 
varies from place to place or from class 
fo class or there are demographic diver- 


sities and variations, they tend to im- 


crease the incidence of homicide and 


t 
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even if they do, I fail to see how death 
Penalty can counteract the effect of 
these factors. It is true that the level of 
education in our country is low, be- 
cause our developmental process started 
only after we became politically free, 
but it would be grossly unjust to say 
that uneducated people are more prone 
to crime than the educated one. I also 
cannot agree that the level of morality 
which prevails amongst our people is 
low. I firmly hold ‘the view that the 
large bulk of the people in our country, 
barring only a few who occupy positions 
of political, administrative or economic. 
power, are actuated by a high sense of 
moral and ethical values. In fact, if we. 
compare the rate of homicide in India 
with that in the United States, where 
there is greater homogeniety in popula- 
tion and the level of education is fairly 
high, we find that India compares very 
favourably with the United States. The 
rate of homicide for the year 1952 was 
4.7 in the United States as against the 
rate of only 2.9 in India per 1,00,000 po- 
pulation and the figures for the year 
1960 show that the rate of homicide in 
the United States was 5.1 as against the 
rate of only 2.5 in India per 1,00,000 po- 
pulation. The comparative figures for 
the year 1967 also confirm that the rate 
of homicide per 1,00,000 population in 
the United States was definitely higher 
than that in India because in the United 
States it was 6.1 while in India it was 
only 2.6. It is therefore obvious that, 
despite the existence of the factors re- 
ferred to by the Law Commission, the 
conditions in India, in so far as the rate 
of homicide is concerned, are definitely 
better than in the United States and 4 
do not see how these factors can possi« 
bly justify an apprehension that it may 
be risky to abolish capital punishment. 
There is in fact statistical evidence to 
show that the attenuation of the area in 
which death penalty may be imposed 
and the remoteness and infrequency of 
abolition of death penalty have not re- 
sulted in increase in the rate of homi- 
cide. The figures which were placed be- 
fore us on behalf of the Union clearly 
show that there was no increase in the 
rate of homicide even though death sen- 
tence was made awardable. only in 
exceptional cases under Section 354 sub- 
section (3) of the new Code of Criminal 
Procedure 1973. I must therefore ex- 
press my respectful dissent from the 


view taken by the Law Commission that 


x |I have already 
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the experiment of abolition of capital 
punishment would involve a certain ele- 
ment of risk to the law and order situa- 


Pr tion. 


65. It will thus be seen that death 
penalty as provided under Section 302 o= 
the Penal Code read with 5. 354 sub- 
sec, (3) of the Criminal P. Z. (1974), 1973 
does not subsérve any legitimate end oł 
punishment, since by killirg the mwr- 
derer it totally rejects the reformative 
purpose and it has no additional deter- 
rent effect which life sentence does nat 
possess and it is therefore not justified 
by the deterrence theory ef punishmen:. 
Though retribution or denunciation B 
regarded by some as a proper end ai 
punishment, I do not think, for reasons 
discussed, that it can 
have any legitimate place in an enligh- 
tened philosophy of ptnishment. It 
must therefore be held that deatn 
penalty has no rational nexus with any 


legitimate p@nological goa: or any rē 
tional penological purpose and it is 
arbitrary and irrational and hence vic- 


lative of Arts, 14 and 21 of the Const~ 
tution. _ 


66. I must now turn tc consider tke 
attack against the constitutional validity 
of death penalty provided under Sec- 
tion 302 of the Indian Penal Code reed 
with Section 354 sub-section (3) of the 
Code of Criminal Procedure, 1973 en 
the ground that these sect.ons confer =n 
unguided and standardless discretion cm 
the court whether to liquidate an accus- 
ed out of existence or to let him conti- 


“ nue to live and the vesting of such dis- 


cretion in the court renders the death 
penalty arbitrary and ‘freakish. This 
ground of challenge is in my opinion 
well founded and it furnishes one addG- 
tional reason why the death penaky 
must be struck down as violative f 
Articles 14 and 21. It is obvious on a 
plain reading of Section 302 of the 
Indian Penal Code which provides death 
penalty as alternative punishment fr 
murder that it leaves it entirely to the 
discretion of the Court whether to im- 
pose death sentence or tc award oniy 
life imprisonment to an eccused convict- 
ed of the offence of murder, This section 
does not lay down any standards or 
principles to guide the d:scretion of the 
court in the matter of imposition of 
death penalty. The critizal choice þe- 
tween physical liquidation and life-long 
incarceration is left to the discretion of 
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the court and no legislative light is shed 


‘as to how this deadly discretion is to be 


exercised. The court is left free to navi- 
gate in an uncharted sea without any 
Compass or directional guidance. The 
respondents sought to find some guid- 
ance in Section 354 sub-section (3) of 
the Code of Criminal Procedure, 1973 
but I fail to see how that section can be 
of any help at all in providing guidance 
in the exercise of discretion. On the 
contrary it makes the exercise of dis- 
cretion more difficult and uncertain. 
Section 354 sub-section (3} provides that 
in case of offence of murder, life sen- 
tence shall be the rule and if is only in 
exceptional cases for special reasons that 
death penalty may be awarded. But 
what are the special reasons for which 
the court may award death penalty is a 
matter on which Section 354 sub-sec- 
tion (3) is silent nor is any guidance 
in that behalf provided by any other 
provision of law. It is left to the Judge 
to grope in the dark for himself and m 
the exercise of his unguided and unfet- 
tered discretion decide what reasons 
may be considered as ‘special reasons’ 
justifying award of death penalty and 
whether in a given case any such special 
reasons exist which should persuade the 
court to depart from the normal rule 
and inflict death penalty on the accused. 
There being no legislative policy or 
principle te guide the court in exercis- 
ing its discretion in this delicate and 
sensitive area of life and death, the ex- 
ercise of discretion of the Court is bound 
to vary from Judge to Judge. What may 
appear as special reasons to ene Judge 
may not so appear to another and the 
decision in a given case whether to im- 
pose the death sentence or to let off the 
offender only with life imprisonment 
would, to a large extent, depend upon 
who is the Judge called upon to make 
the decision, The reason for this uncer- 
tainty in the sentencing process is two- 
fold, Firstly, the nature of the sentenc- 
ing process is such that it imvolves a 


highly delicate task calling for skills 
and talents very much different from 
those ordinarily expected of lawyers 


This was pointed out clearly and empha- 
tically by Mr, Justice Frankfurter in the 
course of the evidence he gave before 
the Royal Commission on Capital Pun- 
ishment: _ 

"I myself think that the bench — wa 
lawyers who become Judges — are not 
very competent, are not qualified by ex- 
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perience, to impose sentence where -any 
discretion is to be exercised, I do -not 
think it is in the domain of the training 
of lawyers to know what to do with a 
fellow after you find out he is a thief. 
I do not think legal training has given 
you any special competence. I, myself, 
hope that one of these days, and before 
long, we will divide the functions of cri- 
minal justice. I think the lawyers are 
people who are competent to ascertain 
whether or not a crime has been com- 
mitted. The whole scheme of common 
law judicial machinery — the rule of 
‘evidence, the ascertainment of what is 
relevant and what is irrelevant and 
what is fair, the whole question of whe- 
ther you can introduce prior crimes in 
order to prove intent —— I think lawyers 
are peculiarly fitted for that task. But 
all the questions that follow upon as- 
certainment of guilt, I think require 
very different and much more diversi- 
fied talents than the lawyers and Judges 
are normally likely to possess.” 


Even if considerations relevant to capital 
sentencing were provided by the legisla- 
ture, it would be a difficult exercise for 
the Judges to decide whether to impose 
the death penalty or to award the life 
sentence. But without any such guide- 
lines given by the legislature, the task 
of the Judges becomes much more arbi- 
trary and the sentencing decision is 
bound to vary with each Judge. Second- 
ly, when unguided discretion is confer- 
red upon the Court to choose between 
life and death, by providing a totally 
vague and indefinite criterion of ‘special 
reasons’ without laying down any princi- 
ples or guidelines for determining what 
should be considered to be ‘special rea- 
sons’, the choice is bound to be © influ- 
enced by the subjective philosophy of 
the Judge called upon to pass the sen- 
tence and on his value system .and social 
philosophy will depend whether the ac- 
cused shall live or die, No doubt the 
Judge will have to give ‘special reasons’ 
if he opts in favour of inflicting the 
death penalty, but that does not elimi- 
nate arbitrariness and caprice, firstly 
because there being no guidelines pro- 
vided by the legislature, the reasons 
which may appeal to one Judge as ’spe- 
cial reasons’ may not appeal to another, 
and secondly, because reasons can al- 
ways be found for a conclusion that ‘the 
Judge instinctively wishes to reach and 
the Judge can bona fide and conscienti- 
ously find such reasons to be ‘special 
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nicely balanced, must determine 
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reasons’. It is now recognised on all 
hands that judicial conscience is not a 
fixed conscience; it varies from Judge to 
Judge depending upon his attitudes and 
approaches, his predilections and pre- 
judices, his habits of mind and thought 
and in short all that goes with the ex- 
pression ‘social philosophy”. We law- 
yers and Judges like to cling to the myth 
that every decision which we make in 
the exercise of our judicial discretion is 
guided exclusively by legal principles 
and we refuse to admit the subjective 
element in judicial decision making. But 
that myth now stands exploded and it is 
acknowledged by jurists that the social 
Philosophy of the Judge plays a not in- 
considerable part in moulding his judi- 
cial decision and particularly the exer- 
cise of judicial discretion. There is no- 
thing like complete objectivity in the 
decision making process and especially 
so, when this process involves making of 
decision in the exercise of judicial dis- 
cretion, Every judgment necessarily 
bears the impact of the attitude and ap- 
proach of the Judge and his social value 
system. It would be pertinent here to 
quote Justice Cardozo’s analysis of the 
mind of a Judge in his famous lectures 
on “Nature of Judicial Process”: 


"We are reminded by William James 
in a telling page of his lectures on Prag- 
matism that every one of us has in truth 
an underlying philosophy of life, even 
those of us to whom the names and the 
notions of philosophy are unknown or 
anathema, There is in each of us a 
stream of tendency, whether you choose 
fo call it philosophy or not, which gives 
coherence and direction to thought and 
action, Judges cannot escape that current 
any more than other mortals. All their 
lives, forces which they do not recog- 
nize and cannot name, have been tug- 
ging at them—inherited instincts, tradi- 
tional beliefs, acquired convictions; and 
the resultant is an outlook on life, a con- 
ception of social needs, a sense in Jame’s 
phrase of ‘the total push and pressure of 
the cosmos,’ which when reasons. are 
where 
choice shall fall. In this mental back- 
ground every problem finds its setting. 
We may try to see things as objectively 
as we please. Nonetheless, we can never 
see them with any eyes except our own,” 
It may be noted that the human mind, 
éven at infancy, is no blank sheet of 
paper. ‘We are born with predispositions 
and the process of education, formal and 
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_ ness -signifies utter indiffezence......... 
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informal, and, our’own subjective ex- 
periehces create attitudes ` which affect 


. ustin judging situations and coming © 


decisions. Jerome Frank says in his book: 
‘Eaw and the Modern Mind”, in an 
observation with which I find myse_f 
in entire agreement: — 


“Without acquired ‘slants’ preconcerp- 
tions, life could not go on Every habit 
constitutes a pre-judgmen’; were those 
pre-judgments which we zall habits ab- 


‘sent in. any person, were he obliged -o 


treat every event as an unprecedented 
crisis presenting a wholly new probler, 
he would go mad, -Interests, points of 
view, preferences, are the. essence af 
living. Only. death yields complete dis- 
passionateness, for such dispassionat>- 
1es én 
‘open mind’ in the sense of a mind con- 
taining no pre-conceptions whatever, 
would. be a mind incapatge of learning 
anything, would .be that- of an utterly 
emotionless human being.’ 


It must be remembered chat “a Judze 
does not shed ‘the attributes of common 
humanity when he- assum2s the ermine”. 


- The ordinary human mind is a mass of 


pre-conceptions ‘inherited and acquired, 
often unrecognised. by tūaeir possessor. 
“few minds are as neutral as a sheet of 
plain glass and indeed a mind of tkat 
quality may actually fail in judicial efi- 


ciency, for the warmer tints of imagina- 


tion and sympathy are n2eded_ to tem- 


per .the cold light of reason, if human - 


justice is ‘to be done.” It is, therefore, ab- 
vious that when a Judge is called upon 
to .exercise’ his discretion as to whetker 
the accused shall be killed or shall be 
permitted to live, his corclusion wotld 
depend to a large extent n his approach 
and attitude, his predileccions and pre- 
conceptions, his value system and soc.al 
philosophy and his response to the evolW- 
ing norms of decency and newly deye- 
loping concepts and’ ideas’ in penological 
jurisprudence. One Judge’ may have 
faith ‘in the Upanishad doctrine that 
every human being .is an embodiment 
of the: Divine and he may believe wth 
Mahatma Gandhi that avery offencer 
can be reclaimed and transformed y 
love and it. is immoral, and unethical to 
kill him, while another Judge may kte- 
lieve that it is necessary for social çe- 
fence that the offender should be put cut 
of way and that.-no”: mercy “should be 
Shown to him who’ did-nat show. merzy 
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to another. Cne Judge may feel that the- 
Naxalites, though guilty of murders, 


are dedicated souls totally different 
from ordinary criminals. as they are 
motivated not by any self-interest but 
-by a burninz desire to bring about a 


revolution by eliminating vested inte- 
rests and should not therefore be put 
out of corporeal existence while another 
Judge may take the view that the Naxa- 
lites being guilty of cold premeditated 
murders are a menace to the society and | 
to innocent men and women and there- 
fore deserve to be liquidated. The views 
of Judges as to what may be regarded as 
‘special reasons’ are bound to differ from 
Judge to Judge depending upon his value 
system and social philosophy with the 
result that -whether a person shall live 


_or die depends very much- upon the 


composition of the bench which tries his 
case and this renders the imposition of 
death penalty arbitrary and capricious. 


67. Now this conclusion reached by 
me is not based merely on theoretical or 
a priori corsiderations. On an analysis 
of decisions given over a period of years 
we find that in fact there is-no uniform 
pattern of judicial behaviour in the im- 
position of Jeath penalty and the judi- 
cial practice does not disclose any co- 
herent guidelines for the award of capi- 
tal punishment.’ The -Judges have been 
refusing to 
award it according to their own scale of 
values and social philosophy and it is not 
possible to discern any consistent ap- 
proach to the problem in the judicial 
decisions. It is apparent from a study of 
the judicial decisions that some . Judges 
are readily and regularly inclined to 
sustain death sentences, other are simi- 
larly disinclined and the remaining 
waver from case to case. Even in the 
Supreme Court there are divergent atti- 
tudes and opinions in regard to the im- 
position of capital-punishment. If a case 
comes before one Bench consisting of 
Judges who believe in the social efficacy 
of capital punishment, the death sen- 
tence -would in all probability be con- 
firmed but if the same case comes before 
another Bench consisting of Judges who 
are morally and ethically against the 
death penalty, the death sentence would 
most likely be commuted to life. impri- 
sonment, Tke former would find and I 
say this- not in any derogatory or dispa- 


. raging sense, but as a consequence of. 


psychological and attitudinal factors op- 


we “4 


- possible to assert objectively and’ 
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l erating on the minds: of the Judge- consti- 


tuting the Bench:—special reasons: in: 
the: case to justify award . of death 
. penalty: while the latter would: reject 


any. such reasons as: special reasons: I 
is also quite possible: that one Bench 
may; having regard.to: its preceptions; 
think that there are special reasons in the 
case- for which death: penalty: should! he 
awarded while another Bench may bona: 
fide and’ conscientiously take a. different 
view and hold’ that there are- no special: 
reasons and: that? only life- sentence 
should be- imposed: and’ it may not be 
logi- 


cally as to. who is right and who is 


wrong, because the exercise of discretion . 


in-a case- of this: kind, where no broad 
standards: or guidelines: are- supplied by 
the legislature: is- bound: to. be: influenced 
by: the subjective attitude and’ apppoach 
of the Judges constituting the Bench; 
their value system: the individual tone 
of their: mind, the- colour of their €x- 
- perience and the character and: variety, 
of their interests and their predisposi- 
tions. This arbitrariness in. the imposi- 
tion of death penalty is: considerably 
accentuated: by the fragmented bench 
structure: of our Courts where benches: 
are: formed: with different. permutations. 
and. combinations: front time to time and 
cases relating to the offence of murder 
come- up. for hearing- sometimes 
-One Bench;. sometimes: before. another 
‘sometimes: before a: third and. so on.. Prof: 


Blackshield. has in his Article- on ‘Capital: . 


Punishment: in: India’? published in Volu» 
me 21 of the: Journal. of. the Indian: Law: 
Institute pointed. out how the practice of! 
bench. formation. contributes to arbitra- 
riness in the- imposition. of death penalty:. 
It. is. well-known that so far: as the Sup» 
reme Court. is: concerned, while. the nur- 
ber of. Judges. has. increased: over. the’ 
years, the. number of Judges: on Benches: 
which. hear: capital punishment cases has: 
actually decreased. Most. cases are now: 
heard: by- two. Judge Benches, Prof. 
Blackshield. has- abstracted 70 cases in 
which the Supreme Court had to choose: 
between. life- and. death. while sentencing: 
an: accused for the: offence of murder: 
and analysing these: 70. cases he has: 
pointed aut that during. the period 28th- 
April. 1972: to 8th: March. 1976, only: elevem 
Judges, of the Supreme: Court participat- 
ed im: 10 per cent or more of the cases; 
He has: listed. these: eleven Judges‘in. an- 


ascending: order of Jeniency: based’ om the: 
proportion for each Judge of plus voteg-. 
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before: | 


A. ER.. 
Ge: votes. for’ .the: death sentence): to: 
total: votes: and pointed. out: that. theses 


statistics show: that. ‘the preponderance: 
from: November:.1972: to: January 1973- of: 
the Benches. consisting: of. Justice. Vaidia- 
lingam; Dua. and: Alagiriswamy may: 
have been unfortunate: for the: appellants: 
involved.” It is. significant to note that 
out of 70 cases analysed by Prof. Black- 
shield, 37 related to the period subse- 
quent to the. coming into force of S.. 354: 
sub-section (3), of the Code of Criminal! 
Procedure 1973. If a similar exercise is 
performed with reference to cases decidè 
ed by the Supreme Court after 8th Mar.. 
1976, that being the date up to which’ the 
Survey carried out by Prof. Blackshield. 
was limited, the analysis will reveal: the 
Same’ pattern of-incoherence and arbitra- 
riness, the decision to kill or not to kill” 
being guided to a large extent by the. 
composition of the Bench, Take for ex- 
ample Rajendra Prasad’s case (AIR 1979 


‘SC 916) supra): décided on 9th February, 


1979. In this case, the death sentence im- 
posed on Rajendra Prasad was commu= 
fed. to. life: imprisonment by a majority, 
consisting of: Krishna Iyer, J. and’ Desai, 
J., A..P. Sen, J. dissented’ and. was of! 
the. view that the- death sentence: should: 
be confirmed.. Similarly; in one of the: 
cases before us, namely, Bachan: Singh 
v. State. of. Punjab, (1979), 3 SCC. 727 
when.it was first heard. by a Bench con-- 
sisting of Kailasam. and Sarkaria, JJ), 


‘Kailasam, J. was definitely of: the: view: 


that the majority. decision in. Rajéndra: 
Prasad's: case was wrong and. that.is why. 
he. referred, that. case. to the: Constitution 
Bench, So also in. Dalbir Singh. v. State: 
of. Punjab (AIR. 1979. SC 1384): (supra) 
the majority consisting of. Krishna Iver, 
J;. and, Desai; J: took. the- view that the. 
death sentence imposed: on: Dalbir Singh- 
should be: commuted to life imprison=- 
ment. while A. P: Sen, J. stuck to the: 
Original view taken by him in Rajendra: 
Prasad’s- case- and. was- inclined to con- 
firm the- death. sentence., It will. thus be. 
seen that. the: exercise: of- discretion: whe- 
ther to. inflict death: penalty- or. not: de-| 


pends to. a- considerable extent: on. the} 
value system and social philosophy of 
the Judges constituting the Bench: Tf 


for example Justice A. P. Sen and’ Jus- . 
tice. Kailasam had. constituted: the. Bench: 
hearing. Rajendra: Prasad’s  case;_ then;, 
without. meaning” the slightest: disrespect: 
to’ these two:-eminent Judges; one carr 
hazard a guess: that perhaps: thes death 


`, 


~i 
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_-tencing them sall-to death penalty. 
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-sentence -of Rajendra Prasad would -have 
‘been .confirmed., . 


68. The most shocking .example of 
‘freakishness .in imposition of .death pe- 
nalty is provided by :a rezent:case which 
‘Involved ‘three -accused, namely, Jeeta 
‘Singh, Kashmira .Singh .and Harbans 
Singh, These three -persons ‘were sen- 
‘tenced to death .by the Allahabad High 
Court ‘by a judgment and corder -dated 
“20th October 1975 for pleying an equal 
‘part in jointly :murderinge -a family ‘of 
four persons, Each ‘of thse three ‘per- 
ssons ‘preferred -a separate petition in the 
‘Supreme Court for.special leave to ap- 
-peal -against the.common judgment ae 
: e 
-Special leave <pélition cf Jeeta Singh 
‘came up for hearing ‘before a Bench con- 
-sisting .of -Chandrachud, J, (as he «then 
was) Krishna:lyer, J.-and N.L. :‘Untwalia, 
.J. ¿and it was dismissed on [5th -April, 
1976. Then came the special leave peti- 
‘tion preferred by Kashm-ra Singh ‘from 
jail and this petition was placed for 
‘hearing before another Bench consisting 
of Fazal Ali, J. -and-myself, We ‘granted 
eave to Kashmira Singh ‘limited to ‘the 
‘question -of ‘sentence ‘and by an- order 
‘dated 10th April 1977 wə allowed his 
‘appeal and commuted his sentence of 
-death ‘into ‘one of ‘imprisonment: for life. 
The ‘result was ithat while ‘Kashmira 
:Singh’s death ‘sentence :was commuted 
to life imprisonment :by-ane Bench, ‘the 
death sentence imposed on Jeeta Singh 
“was ‘confirmed ‘by andther Bench and he 
“was executed on‘6th October ‘1981, 
‘though both had ‘played equal ‘part in ‘the 
‘murder of the: family and there was no- 
‘thing to distinguish the case of one from 
that ofthe other, The sp2cial leave peti- 
‘tion of Harbans Singh then came 'up for 
-hearing and -this time, ‘it was still an- 
‘other Bench which ‘heard this special 
leave petition. 'The Bench consisted of 
Sarkatia and Shinghal, JJ. and they re- 
jected ‘the -special leave xétition of Har- 
‘bans Singh on 16th .Octcher, ‘1978, Har- 
‘bans ‘Singh applied ‘for review of ‘this 
decision, ‘but ‘the. review petition’ was 
‘dismissed by Sarkaria, J.-and A. P., ‘Sen, 
J. on 9th ‘May 1980. It appears that 
‘though the registry of this. court had 
‘mentioned in ‘its office report ‘that Kash- 
‘mira Singh's- death sentence was already 
commuted, that fact was not brought to 
the notice of the court speċificálly -when 
the special leave petitior -of. Harbans 
Singh -and his review petition.were vdis- 
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missed. Now since this ‘special ‘leave peti- 
tion ‘as also his :review ‘petition were dis- 
missed ‘by this court, Harbans Singh- 
-would ‘have been executed on 6th Octo- 
cber .1981 .along with.Jeeta ‘Singh, ‘buit 
fortunately for him he filed :a ‘writ peti- 
tion in ‘this court «and on that writ peti- 
tion, the ccurt passed .an order ‘Staying 
the execution of this <dedth sentence. 
‘When this ‘writ petition came up ‘for 
hearing before a :still ‘another ‘bench 
Consisting of :Chandrachud, \C. .J., "D. A. 
Desai -and:-A. :N. ‘Sen, JJ., it was pointed 
out fo the court that the death sentence 
imposed on Kashmira Singh ‘had been 
commuted 'ty ʻa ‘bench consisting of Fazal 
‘Ali, J. and ‘myself and when this fact 
Was pointed out, the Bench did not itself 
commute the death sentence of Harbans 
Singh ‘to life ‘imprisonment ‘but ‘directed 
that ‘the case be ‘sent ‘back to the Presi- 
dent for -reconsideration -of the clemen- 
Cy petition filed ‘by ‘Harbans Singh, This 
is a classic case which illustrates the 
judicial vagaries in ‘the ‘imposition of 
death penalty ‘and demonstrates vividly 
In all its cruel and ‘stark reality, ‘how 
‘the infliction -of death penalty is influ- 
enced ‘by the composition of ‘the bench, 
‘even in casas governed ‘by ‘B. 354 sub- 
sec. (3) of ‘the Criminal P. ‘C. ‘The ques~- 
tion may ‘well be asked ‘by the accused: 
Am I to live or die depending upon ths 
‘way in ‘whith the Benches are constitwt- 
ed from ‘time to time? Is that -not clear- 
ly violative of the fundamental guaran- 
fees enshrined in Arts, 14 and 21? 


69, If we study the judicial decisions 
given by the courts over -a number of 
years, we find Judges resorting to.a wide 
‘variety .of factors in justification of con- 
firmation or commutation of -death sen- 
tence and these factors when -analysed 
fail to reveal -any .coherent pattern. This 
is the inevitable -consequence of the fail- 


-ure .of the legislature to -supply broad 


Standards or guidelines which would 
Structure and channelize the discretion 
of the court in the matter of imposition 
of death penalty. ‘Of -course, I may make 
it clear that when I say -this I do not 
Wish to suggest that if broad standards 
or guidelines are supplied by ‘the legis- 
Jature, they would necessarily -cure 


. death „penalty .of the wice <of arbitrari- 


ness or ifreakishness, Mr. -Justice Harlan 
‘pointed out in .McGactha w. -California 
(1971) 402 US 188 the -difficulty «of :for- 
mulating standards «or guidelines for 
channelising -or regulating :the discretion 


-of ‘the court in these :words:: . 
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“Those who have come to grips with 
the hard task of actually attempting to 
draft means of channeling capital sen- 
tencing discretion have confirmed the 
lesson taught by......... history........- To 
identify before the fact those character- 
istics of criminal homicides and their 
perpetrators which: call for the death 
penalty, and to express these character- 
istics in language which can be fairly 
. understood and applied by the sentenc- 
ing authority, appear to be tasks which 
are beyond present human ability.” 


But whether adequate standards or 
guidelines can be formulated or not 
which would cure the aspects of arbi- 
trariness and capriciousness, the fact re- 
mains that no such standards or guide- 
lines are provided by the legislature in 
the present case, with the result that the 
court has unguided and untrammelled 
discretion in choosing between death and 
life imprisonment as penalty for the 
crime of murder and this has led to con- 
siderable arbitrariness and uncertainty. 
This is evident from a study of the de- 
cided cases which clearly shows that the 
reasons for confirmation or commutation 
of death sentence relied upon by the 
court in different cases defy coherent 
analysis. Dr, Raizada has, in his monu- 
mental doctoral study entitled “Trends 
in sentencing: a study of the important 
penal statutes and judicial pronounce- 
“ments “of the High Courts and the 
Supreme Court” identified a large num- 
ber of decisions of this court where in- 


consistent awards of punishment have 
been made and the judges have fre- 
quently articulated their inability to 
prescribe or follow consistently any 


standards or guidelines. He has classified 
cases up to 1976 in terms of the reasons 
given by the court for awarding or re- 
fusing to award death sentence. -The ana- 
lysis made by him is quite rewarding 
and illuminating, 


(i) One of the reasons given by the 
courts in a number of cases for impos- 
ing death penalty is that the murder 1s 


“brutal”, “cold blooded”, ‘deliberate’, 
“unprovoked”, “fatal”, “gruesome”, 
“wicked”, “callous”, “heinous” or “vio- 


lent”, But the use of these labels for de- 


scribing the nature of the murder is in-. 


dicative only of the degree of the court’s 
aversion for the nature or the manner 
of commission of the crime and it is pos- 
sible that different judges may react dif- 
ferently to. these. situations and. more- 
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. murder being one falling within 
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over, some judges may not regard this 
factor as having any relevance to the 
imposition of death penalty and may 
therefore decline to accord to it the sta- 
tus of “special reasons”. In fact, there 
are numerous cases, where despite the 
these 
court has refused to 
award death sentence. For _example, 
Janardharan whose appeal was decided 
along with the appeal of Rajendra Pra- 
sad had killed his innocent wife and 
children in the secrecy of night and the 
murder was deliberate and cold blooded, 
attended as it was with considerable 
brutality, and yet the majoriy consisting 
of Krishna Iyer, J, and D. A. Desai, J. 
commuted his death sentence to life im- 
prisonment. So also Dube had commit- 
ted triple murder and still his death 
Sentence was commuted to life imprison- 
ment by the same two learned Judges, 
namely, Krishna Iyer, J. and D. A. De- 
Sai, J. It is therefore clear that the epi- 
thets mentioned above do not indicate 
any clearcut well defined categories but 
are merely expressive of the intensity 
of judicial reaction to the murder, which 
may not be uniform in all Judges and 
even if the murder falls within one of 
these categories, that factor has been re- 
garded by some judges as relevant and 
by others, as irrelevant and it has not 
been uniformly applied as a salient 
factor in determining whether or not 
death penalty should be imposed. 


categories, the 


(ii) There have been cases where 


death sentence has been awarded on the 


basis of constructive or joint liability 
arising under Ss. 34 and 149, Vide: Babu 
v. State of U. P., 1965 (2) Cri LJ 539: 
(AIR 1965 SC 1467); Mukhtiar Singh v. 
Stale of Punjab, 1971 Cri LJ 1298: (AIR 
1971 SC 1864); Masalti v. State of U.P., 
1965 (1) Cri LJ 226: {AIR 1965 SC 202); 
Gureharan Singh v. State of Punjab, 
1963 (1) Cri LJ 323: (AIR 1963 SC 340). 


But, there are equally a large number 
. of cases where death sentence has not 
been awarded because the criminal 


liability of the accused was only under 
S. 34 or S5. 149. There are no established 
criteria for awarding or refusing to 
award death sentence to an accused who 
himself -did not give the fatal blow 
but was involved in the com- 
mission of murder along with other as- 
sailants under 5. 34 or S. 149. 


(ii) The position as regards mitigating 
factors. also shews the same incoherence. 
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One mitigating. factor which has: often 
been relied upon for tie purpose of 
commuting the death sentence to life 
imprisonment is the youth of. the -of- 


~ fender. But this too has been ‘quite arbi- 


trarily applied by the Sapreme Court. 
There are cases such as State. of U. P. 
v. Samman Das, 1972.Cri LJ 487 (489) : 

(AIR 1972 SC 677); Raghubir Singh v. 
State of Haryana, AIR 1974 SC 677 and 
Gurdas Singh v, State of Rajastan, AIR 
1975 SC 1411, where the Supreme Court 
took into account the yourg age of the 
appellant . and refused to award death 
sentence to him. Equally there are cases 


such as Bhagwan Swarup v. State of 
U. P., 1971 .Cri LJ 413: (AIR 1971 SC 
429). and. Raghomani v. State of U. P., 


AIR 1977 SC 703, where the Supreme 
= Court took the view that youth is no 
ground for extenuation of sentence. 
Moreover there is also divergence of 
opinion as to what should be the age at 
which an offender may be regarded 
a young man deserving o- commutation. 
The result is that as pointed out by Dr. 


Raizada, in some situations young of- 
. fenders who have committed multiple 
murders get reduction ir life sentence 


whereas in others, ‘where neither the 
loss. of as many “human lives nor of 
higher valued property” is involved, the 
accused are awarded deatk sentence. 


(iv) One other mitigating factor which 
is'often taken into accourt is delay in 
final. sentencing. This factor of delay 
after sentence received great emphasis 
in Ediga Anamma v. State of Andh. Pra., 
AIR 1974 SC 799; Chawla v. State of 
_Haryana, AIR 1974 SC 1089; Raghubir 
“ Singh v. State of Haryana, (AIR 1974 
SC 677) (supra); Bhoor Sirgh v. State of 
Punjab, AIR 1974 SC 1256: State of Pun- 
jab v. Hari Singh, AIR 1974 SC 1168 and 
Gurdas Singh v. State of Rajasthan (AIR 
1975 SC 1411), and in these cases delay 
was taken into account for the purpose 
of awarding the -lesser >unishment of 
life imprisonment, In facs, in Raghubir 
Singh v. State of Haryana (supra) the 
fact that for 20 months tke spectre of 
death penalty must have been torment- 
ing his soul was held suffizient to entitle 
the accused to reduction in sentence. 
7 But equally there are a large number of 
cases where death sentences have 
confirmed, even ` when two or more. 
years were taken in. finally disposing of 
the appeal; Vide: Rishid2o v. State of 
U. -P.,- 1955 Cri LJ 373: (AIR 1955'SC 
331); Bharwad:Mepa Dana v. ‘State: of 


* Eachan Singh v. 


as . 


‘doned 


“(supra) 


been - 
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Bombay, 1960 Cri LJ 424: (AIR 1960 
SC 289) and other cases given by Dr. 
Raizada in foot-note 186 to Chapter III. 
These decided cases show that there ‘is 
no way of predicting the exact: period of 
prolonged proceeding which may favour 
an accused, Whether any importance 
should be given to the factor of delay 
and if so to what extent are matters en- 
tirely within the discretion of the court 
and it is not possible to assert. with any. 
definitiveness that a particular period of 
delay after sentencing will earn for the 
accused immunity from death penalty. 
It follows as a necessary corollary from 
these vagaries in sentencing arising from 
the factor of delay, that the imposition 


of capital punishment becomes more or 


less a kind of cruel judicial lottery. If 
the case of the accused is handled ex- 
peditiously by the prosecution, defence 
lawyer, sessions court, High Court and 
the Supreme Court, then this. mitigating 
factor of delay is not available to him 
for reduction to life sentence. If, on the 
other hand, there has been lack of -des- 
patch, engineered or natural, then the 
accused may escape the gallows, subject 
of course to the judicial vagaries arising 
from other causes. In other words, the 
more efficient the proceeding, the more 
certain the death sentence and vice- 
versa. 


(v) The embroilment of the accused. in 
an immoral relationship has been -con- 
and in effect, treated as an ex- 
tenuating factor in  Raghubir Singh v. — 
State of Haryana (AIR 1974 SC 677). 
and Vasant Laxman More v. 
State of Maharashtra, AIR 1974 SC 1697 
while in Lajar Masih v. State of U. P., 
AIR 1976 SC 653, it hag been condemned 
and -in effect treated as' an aggravating 
factor. There is thus no uniformity of 
approach even so far as this factor is 
concerned. 


7 0. All these factors singly and cumu-, 
latively indicate not merely that there 
is an enormous potential of arbitrary 
award of death penalty by the High 
Courts and the Supreme Court but that,| 
in. fact; death sentences have been 
awarded arbitrarily and freakishly. Vide: 
Dr, Upendra Baxi’s’ note on “Arbitrari- 
ness of Judicial Imposition of Capital 
Punishment”. 


Ti. Professor Blackshield has also in 
his article on "Capital Punishment ‘in 
India” -commented: on. the - arbitrary md 


capricious ‘nature of imposition of death 
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‘penalty ‘and :demonstrated forcibly and 
-almost conclusively, ‘that arbitrariness 
and uneven incidence are inherent ‘and 
‘inevitable in a ‘system -of capital punish- 
ment. He has taken ‘the decision of this 
Court in Ediga Anamma v. State of 
Andhra Pradesh, . (1974) 4 SCC -443°: 
(ATR 1974 SC 799) (supra) as ‘the divid- 
‘ine line and. examined «the judicial deci- 
‘sions given by this ‘Court subsequent to 
‘the decision in ‘Ediga Anamma’s case, 
-where ‘this Court ‘had to choose between 
‘life and ‘death under 'S. 302 of the 
‘Indian Penal Code. The cases subsequent 
‘to the decision in Ediga Anamma’s case 
“have -been :chosen ‘for study ‘and analysis 
“presumably ‘because ‘that was the deci- 
‘sion in which ‘the court ‘for the ‘first ‘time 
.set down some ‘working formula where- 
-by a synthesis could ‘be ‘reached between 
death sentence .and life imprisonment 
and Krishna ‘Iyer, J. speaking ‘on "behatf 
-of the court, formulated various grounds 
‘which, in ‘his opinion, might warrant 
-death sentence as an exceptional ‘meas- 
‘ure. But, despite ‘this -attempt ‘made 
in Ediga Anamma’s ‘case ‘to evolve ‘some 
‘broad standards ‘or guidelines for impo- 
‘sition of death penalty, :the subsequent 
decisions, as pointed out ‘by Professcr 
‘Blackshield, ‘display ‘the same pattern ‘of 
‘confusion, -contradictions -and -Aberrations 
as the decisions before that case, “The 
learned author .has taken -45 -reported 
decisions given after Ediga -Anamma’s 
ease and shown that it .is not possible to 
discern -any .coherent ,pattern in these 
decisions .and they reveal contradictions 
and inconsistencies in the matter of im- 
-position of death penalty. This is how 
the learned -author has summed up his 
conclusion after gn examination -of these 
judicial decisions {para 6 of AIR 1979 
5C 916).: 


“But where life and death are at 
„Stake, inconsistencies «which ‘are under- 
standable -may not be acceptable. The 
-hard «evidence of the accompanying “kit 
of cases” compels the conclusion that, zat 
`~ least in contemporary India, Mr. Justice 
‘Douglas’ argument in Furman v. Geot- 
gia (((1972) -408 US .238) tis :correct.: that 
-arbitrariness and .wneven incidence are 
‘inherent and inevitable jin a system «of 
capital punishment; and that :therefore 
— in Indian constitutional terms, and in 
‘spite -of Jagmohan ‘Singh — ‘the retention 
of sudh a -system. necessarily -vidlates 
Art. ‘1'4’s guarantee of “equality before 


r 


ithe Mlaw’’.” 
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It is clear from :a study of the decisions, 
‘of the higher courts on the life-or-death 
Choice that “udicial -adhocism or judicial 
‘impressionism -dominates the sentencing 
-exercise -and ‘the infliction . of death] 
penalty suffers from the vice of arbi- 
trariness and caprice. 


72, I may point out that Krishna 
Tyer, J. has also come to the same con- 
clusion on the basis of his long .experi- 
ence of the sentencing process. He has 
analysed ths different factors which 
have prevailed with the Judges from 
time to time .in awarding or refusing to 
award death penalty and shown how 
some factors have weighed with one 
Judge, some with another, some with a 
third and sa on, resulting in - chaotic 
arbitrariness in the imposition of death 
penalty. I can do no better than quote * 


-his own words in Rajendra Prasad’s case 


(AIR 1979 S52 916) (supra) (para 19): 


“Law must be ‘honest to itself, Is it 
not true that some judges count the 
number of fatal wounds, some the na- 
ture of the weapon used, others count 
‘the corpses cr ‘the degree of horror and 
‘yet others look into the -age or sex of 
the offender and even ‘the lapse of time 
‘between the trial ‘Court’s award of death 
‘sentence and the ‘final disposal of the 
appeal. With some judges, ‘motives, pro- 
vocations, primary or constructive guilt, 
mental disturbance and old feuds the 
savagery of the murderous moment -or 
the plan which has preceded the killing, 
‘the social milieu, the sublimated class 
¿complex and other odd factors enter the 
sentencing calculus, Stranger still, a 
good sentence of death by the ‘trial Court™ 
is sometimes upset by the Supreme 
Court because .of law’s delays. .Courts 
have even directed execution of mur- 
derers who .are mental cases, who do 
not fall within the McNaghten rules, 
because of the insane fury of the 
Slaughter. A big margin of subjectivism, 
a preference for old English precedents, 
theories of modern penology, behavioral 
emphasis or social antecedents, judicial 
‘hubris or human rights perspectives, 
criminological literacy or fanatical rev- 
erence for outworn social philosophers 
‘buried in the debris of time except as. 
part of history — this plurality of forces © 
plays a part in swinging: the pendulum 
.of sentencing justice erratically.” 


"This ‘passage from ‘the judgment of the 


“earned Judge exposes, in language re~ 


smarkable ‘for ‘its: succinctness as ‘well ‘as 


m 
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oe 
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eloquence; the vagarious rature of : the 
imposition- of death penalty and. high- 
lights a few of the cases: responsible 
for its erratic: operation. I find: myself 
totally. in agreement with these observa- 
tions of the learned Judge. 


73. But when it was contended’ that 
sentencing discretion is imherent in‘ our 
legal system, and, in fact, it is desirable, 
because no two cases or criminals are 
identical and if no discretion is left- to 


the: court and: sentencing: is ta: be done 


according to a frigid: pre-determined 
formula leaving no: 
discretion, the: sentencing process would 
cease: to: be- judicial and: would: degenerate 
into a bed of. procrustear cruelty, 
argument. was. that having regard. to: the 
nature of the sentencing process, it. is 
impossible to: lay down. ary standards or 
guidelines: which will provide: for: the 
endless and often unforeseeable varia 
tions in fact. situations. and sentencing 
discretion has necessarily: to: be left. to 
the. court and the vesting of: such dis= 
cretion in the court, even if: no- standards 
or guidelines are: prowided by the 
legislature: for structuring or channeling 
such discretion, cannot >e- regarded: as 
arbitrary or unreasonable This argu 
ment, plausible: though: it may: seem,. is 
in. my opinion nob we! founded: and 
must’ be: rejected. It: is true that criminal 
eases. do not fall into: se=: behaviouristic 
patterns and. it. is ‘almost. impossible- to 
find: two. cases: which are_exactly. identi= 
cal, There are, as pointec: out by Sar- 
karia, J. in the majority. judgment; 
. ‘countless permutations and combina- 


“ tions which are beyond tne anticipatory 


Capacity of the human calculus”. Each 
case- presents its own iistinctive fea- 
tures; its: peculiar combinetions of events 
and its unique configurafion of facts; 
That. is why;'in the interest of individu- 
alised justice, it is necessazy to vest sen- 
tencing discretion im the court so that 
appropriate sentence. may: be imposed by 
the court in the exercise of’ its judicial 
discretion, having regard. *o the peculiar 
facts and. circumstances: of: a: given case: 
or else the sentencing: process would 
cease to be just and. ratiomal and justice 


, would be sacrificed at the altar of- blind’ 


uniformity, But: at the seme time, the 
sentencing discretion conferred upon the 
court cannot be. altogether uncontrolled: 
or unfettered: The stratagem which is: 
therefore followed’ by the: legislatures: 
while creating? andi.defining’ offences is 
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to prescribe the: maximum punishment 
and:inisome:cases, even: the minimum: and’ 
leave it. to the discretion: of the court. to: 
decide: upon the:actual: term: of imprison 
ment, This cannot be: regarded: as: arbi-- 
or: unreasonable. since: the: discre-- 
tion that is left to.the court: is to:choose: 
an: appropriate: term of" punishment: þe- 
tween the: limits laid down: by: the leg=- 
islature, having. regard to the- distinctive: 
features and: the peculiar facts: and: cir-- 
cumstances: of the: case, The: conferment: 
of such sentencing discretion’ is plainly: 
and: indubitably essential: for rendering: 
individualised. justice. But. where: the 
discretion granted to. the court: is- to 
choose between life- and: death without: 
any. standards or: guidelines. provided by: 
the legislature, the: death penalty. does: 
become arbitrary’ and unreasonable. The 
death penalty: is qualitatively. different 
fromr a sentence: of imprisonment: Whe- 
ther a sentence: of imprisonment is. for 
two: years: or five: years or for life; it is 
qualitatively: the: same, namely, a sen- 
tence of imprisonment, but- the death 
penalty: is totally. different: It is: irrever-- 
sible: it igs beyond:.recall. or’ reparation; 
it extinguishes- life; It: is the choice be- 
tween: life and: death: which the: court is 
required: to» make and: this is left: to- its 
sole. discretion. unaided’ and unguided. by: 
any legislative: yardstick: to: determine 
the: choice; The only: yardstick: which 
may: be said to: have: been provided: by 
the: legislature: is: that’ life sentence shall 
be: the rule: and: it is only. in exceptional 
cases for special reasons: that death 
penalty- may- be- awarded, but it is 
nowhere. indicated by the legislature as 
to what should: be regarded as special 
reasons’ justifying imposition: of: death 
penalty; The awesome- and’ fearful: dis- 
cretion whether: to kill a mam or to: let 
him live: is vested in: the: court: and: ‘the 
court is: called upon to exercise: this. dis- 
cretion. guided’ only. by its awn percep: 
tion of what may be regarded’ as: ‘special 
reasons without any light: shed. by: the 
legislature: It is difficult to’ appreciate 
how a law’ which confers such. unguided 
discretion’ on the court: without - any. 
standards or guidelines om so: vital an 
issue: ` as the-choice: between life: and 
death can be regarded as: constitutional: 
ly? valid! If I may quote: the: words: of 
Harlam Ji: l 

“Our scheme of' ordered’ liberty is 
based: like the commom law, om enlighit-- 
ened and‘ uniformly’ applied: fegal princi 
ples, not om ad: hoe: notions. of what; is; 
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right or wrong in a particular case.” 

There must be standards or principles to 
guide the court in making the choice be- 
tween life and death and it cannot be 
left to the court to decide upon the 
choice on an ad hoc notion of what il 
conceives to be ‘special reasons’ in a 
particular case. That is exactly what we 
mean when we say that the government 
should be of laws and not of men and 
it makes no difference in the application 
of this principle, whether ‘men’ belong 
to the administration or to the judiciary. 
It is a basic requirement of the equality 
clause contained in Art, 14 that the ex- 
ercise of discretion: must always be 
guided by standards or norms so that it 
does not degenerate into arbitrariness 
and operate unequélly on persons simi- 
larly situate, Where unguided and un- 
fettered discretion is conferred on any 
authority, whether it be the executive 
or the judiciary, it can be exercised 
arbitrarily or capriciously by such auth- 
ority, because there would be no stand- 
ards or principles provided by the leg- 


islature with reference to which the ex- ` 


ercise of the discretion can be tested. 
Every form of arbitrariness, whether it 
be executive waywardness or judicial 
adhocism is anathema in our constitu- 
tional scheme. There can be no equal 
protection without equal principles in ex- 
ercise of discretion, Therefore the equa- 
lity clause of the Constitution obligate 
that whenever death sentence is imposed. 
it must be a principled sentence, a sen- 
tence based on some standard or princi- 
ple and not arbitrary or indignant capi- 
tal punishment. It Aas been said that ‘a 
Judge: untethered by a text is a danger- 
‘ous instrument’ and I may well add that 
Judge power, uncanalised by clear prin- 
ciples, may be equally dangerous when 
the consequence of the exercise of dis- 
eretion may result in the hanging of a 
human being, It is obvious that if judi- 
cial discretion is not guided by any 
standard or norms, it would degenerate 
into judicial caprice, which, as is evi- 
dent from the foregoing discussion, has 
in fact happened © and in such a situa- 
tion, unregulated and unprincipled sen- 
tencing discretion in a highly sensitive 
area involving a question of life -and 
death would clearly: be arbitrary , and 
hence violative of the equal protection 
clause contained in Art. 14. It would also 


militate against Art, 21 as interpreted in 
Maneka Gandhi’s case (AIR 1978 SC 597) 
(supra) because “no procedure ‘for: - de- 
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- where the principles or 


priving a person of his life. can be. re- 
garded as reasonable, fair and. just, ..if 
it vests uncontrolled and unregulated 
discretion in the court whether to award 


death sentence or to inflict only the 
Punishment of life imprisonment, The 
need for well recognised principles to 


govern the ‘deadly’ discretion is so inter- 
laced_ with fair procedure that unregu- 
lated power not structured or guided by 
any standards or principles would fall 
foul of Art. 31. 


74, The respondents however con- 
tended that the absence of any standards 
or guidelines in the legislation did not 
affect the constitutional validity of the 
death penalty, since the sentencing dis- 
cretion being vested in the court, stand- 
ards or principles for regulating the ex- 
ercise 
be evolved by the court and the court 
could by a judicial fiat lay down stand- 
ards or norms which would guide the 
Judge in exercising his discretion to 
award the death penalty. Now it is true 


- that there are cases where the court lays 


down principles and standards for guid- 
ance in the exercise of the discretion 
conferred upon it by a statute, but that 
is done by the court only in those cases 
standards. ‘are 
gatherable from the provisions of the 
statute. Where a statute confers discre- 
tion upon a court, the statute may lay 
down the broad standards or principles 
which should guide the court in the ex- 
ercise of such discretion or such stand- 
ards or principles may be discovered 
from the object and purpose of the sta- 
tute, its- underlying policy and the 


A. LR. 


of such discretion. could always ` 


* * * * ` 
scheme of its provisions and some times, 


from 


even the surrounding circum- 
stances. When the court lays down 
standards or principles which should 


guide it in the exercise of its discretion, 
the court does not evolve any new stand- 
ards or principles of its own but merely 
discovers them from the statute.: The 
standards or principles laid down by the 
court in such a case are not standards 
or principles created or evolved by the 
court -but they are-standards or princi- 
ples enunciated by the legislature in the 
statute and are merely discovered. by 
the court as a matter of statutory inter- 
pretation, It is not legitimate for the 
court to create or evolve any standards 
or principles which are not found in the 
statute, because . enunciation of . such 
standards or principles is a legislative 
function which belongs to, the legislative 


wp 
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_ court 


` ‘decision of the Supreme Court 


‘ther the imposition- ang 
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and ‘not to the judicial department. 
Moreover, it is difficult to see how any 
standards or principles which would ad- 
equately guide the exercise. of discretion 
in the matter of imposit.on of death pe- 
nalty can be evolved by the court. Sar- 
karia, J. himself has lemented the im- 


‘possibility of formulatirg standards or 


guidelines in this highly sensitive area 
and pointed out in the majority -judg- 
ment : 


A ERE there is little egreement among 
penologists and jurists as to what infor- 
mation about the crime and criminal is 
relevant and what is rot relevant for 
fixing the dose of punishment for a per- 
son convicted of a particular offence, Ac- 
cording to Cessare Beccaria, who is sup- 
posed to be the intellectual progenitor of 
fixed sentencing movement, 
‘crime are only to be measured by the 
injury done to society’. But the 20th 
Century sociologists do not wholly agree 
with this view. In the opinion of Von 
Hirsch, the “seriousness of a crime de- 
pends both on the harm done (or risk- 
ed) by the act and degree of actor’s cul- 


pability”. But how is the degree of that 
- culpability to be meas-red. 


Can any 
thermometer be deviset to measure its 


degree?” 


This passage from the majority judg- 


= ment provides a most complete and con- 


clusive answer to the contention: of the 
respondents. that the court may evolve 
its own standards or prmciples for guid- 
‘ing -the exercise of its discretion. This 


is not a function which can be satisfac- 


torily and adequately performed by the 
more particularly when the judi- 
cial perception of what may be regard- 


.ed as proper and relevent standards. or 
_ guidelines ig bound to vary from judge 
..to judge -having regard to his 


attitude 
and approach, his predilections and pre- 
judices and his scale of value and social 
philosophy. 


75. I am fortified in this view by the 
of the 
United States in Furman -` v. Georgia 
((1972) 408 US 238) (sispra). 


for consideration in thai case was whe- 
- “cruel 


death penalty constitused and 


> unusual punishment” wi-hin the meaning 
ef the Eighth Amendment as applied to 


the States by the Fourteenth. The court, 


‘by a majority of five azainst four. held 


that the death penalty as then ` admin- 
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istered in the- United States was uncon- 
stitutional, because it was being used in 
an arbitrary manner and such arbitrari- 
ness in capital punishment was a viola- 
tion of the Eighth Amendment prohibi- 
tion against “cruel and unusual punish- 
ment” which was made applicable to 
the States by the Fourteenth Amend- 
ment. Brennan, J. and Marshall, J. took 
the view that the death penalty was per 
Se unconstitutional as violative of the 
prohibition of the Eighth Amendment. 
Brennan, J. held that the death penalty 
constituted cruel and unusual punish- 
ment as it did not comport with human 
dignity and it was a denial of humar 
dignity for a State arbitrarily to subject 
a person to an unusually. severe punish- 
ment which society indicated that it. did 
not regard as acceptable and which 
could not be: shown to serve any penal . 
purpose more effectively than a signifi- 
cantly less drastic punishment. Mar- 
Shall, J. stated that the death penalty 
violated the Eighth Amendment because 
it was an excessive and unnecessary 
punishment and also because it was mo- 
rally unacceptable to the people of the 
United States, The other three learned 
Judges namely, Douglas, J., Stewart, J. 
and White, J. did not subscribe to the 
view that the death penalty was per se 
unconstitutional in all circumstances but 
rested their judgment on the limited 
ground that the death penalty as ap- 
plied in the United States was unconsti- 
tutional, Douglas, J. argued that “we 
deal with a system of law and of justice 
that leaves to the uncontrolled discre- 
tion of judges or juries the determina- 
tion whether defendants committing 
these crimes should die or be imprison- 
ed, Under these laws no standards gov- 
ern the selection of the: penalty. People 
live or die dependent on the whim of 
one man or of twelve.”- Stewart, J. also 
voiced his concern ‘about the unguided 
and unregulated discretion in the sen- 
tencing process and observed: “...... the 
Eighth and -Fourteenth Amendments 


-cannot tolerate the infliction of a sen- 


tence of death under legal systems that 
permit this’ unique penalty to be so 
wantonly and so freakishly imposed.” 
The remaining four Judges, namely, 
Burger, C. J. Blackmun, J. Powell, J. and 
Rehnquist, J, took the opposite view and 
upheld the constitutional validity of the 
death penalty in its entirety. It will 
thus be. seen that-the view taken by the 


‘majority decision in this case was that 
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a law which gives uncontrolled and un- 
guided discretion to the Judge (or the 
jury) to choose arbitrarily between death 
-sentence and life imprisonment for a 
capital offence violates the Eighth 
Amendment which inhibits cruel and 
unusual punishment. Now Sarkaria, J. 
speaking on behalf of the majority, has 
brushed aside this decision as inapplica- 
ble in India on the ground that we “do 
not have in our Constitution any provi- 
Sion like the Eighth Amendment nor are 
we at liberty to apply the test of rea- 
sonableness with the freedom with 
which the Judges of the Supreme. Court 
of America are accustomed to apply the 
‘due process’ clause.” I am unable to 
apree 
in the majority judgment. I have already 
Pointed out that though there is no ex- 
plicit provision in our Constitution pro- 
hibiting cruel and unusual punishment, 
this Court has in Francis Mullan’s case 
(AIR 1981 SC 746) (supra) held that 
immunity against torture or cruel and 
unusual punishment or treatment is im- 
plicit in Article 21 and, therefore, if any 
punishment is cruel and unusual, it 
would be violative of basic human dig- 
nity which is guaranteed under Art. 21. 
Moreover, in Maneka Gandhi's case (AIR 
1978 SC 597) (supra) this court has by 
a process. of judicial interpretation 
brought in the procedural due process 


clause of the American Constitution by - 


reading in Article 21 . the requirement 
that the procedure by which a person 
may be deprived of his life or personal 
liberty must be reasosable, fair and just. 
Douglas, J. has also pointed out in Fur- 
man’s case (supra) that “there is increas- 
ing recognition of the fact that the basic 
theme of equal protection is implicit in 
‘cruel and unusual’ punishment. A pe- 
should be considered ’unusu- 
ally” imposed, if it is administered arbi- 
trarily or  discriminatorily” and thus 
brought in the equal protection clause 
for invalidating the death penalty. It is 
also significant to note that despite the 
absence of provisions like the American 
Due Process Clause and the Eighth 
Amendment, this court speaking through 
Desai, J. said in Sunil Batra wv, Delhi 
Administration, AIR 1978 SC 1675 
(Para 241): 


“Treatment of a human being which 
offends human dignity, imposes avoid- 
able torture and reduces the man to the 


level of a beast would certainly be arbi- l 
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with this reasoning put forward | 
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trary and can be questioned under Arti- 
Cle 14......... 


Krishna Iyer, J. was more emphatic and 
he observed in the same case (in Para 
53): 


“True, our Constitution has no ‘due 
process’ clause or the VIII Amendment: 
but, in this branch of law, after Cooper 
and Maneka Gandhi......... the 
consequence is the same, For what is 
punitively outrageous, scandalizing un- 
usual or’ cruel or rehabilitatively coun- 
ter-productive is unarguably unreason- 
able and arbitrary and is shot down by 
Articles 14 and 19...... 


Beaeteeaenve 


It should be clear from these observa- 
lions in Sunil Batra’s case to which 
Chandrachud, C. J. was also a party, 


that Sarkaria, J. speaking on be- 
half of the majority Judges, was in error 
in relying on the absence of the Ameri- 
Can due process clause and the Eighth 
Amendment for distinguishing the deci- 
Sion in Furman’s case (supra) and up- 
holding death penalty. The decision in 
Furman case cannot therefore be re- 
Jected as inapplicable in India.’ This de- 


‘Cision clearly supports the view that 
where uncontrolled and unregulated 
discretion is conferred on the court 


without any standards or guidelines pro- 
vided by the legislature, so as to permit 
arbitrary and uneven imposition of 
death penalty, it would be violative of 
both Articles 14 and 21. 


76. It may be pointed out that sub- 
sequent to the decision in Furman’s 
case (1972-408 US 238) (supra) and as a 
reaction to it the legislatures of several 
States in the United States passed sta- 
tutes’ limiting or controlling the exercise 


- of discretion by means of explicit stan- 


dards to be followed in the sentencing 
process, These ‘guided discretion? sta- 
tutes provided standards typically in the 
form of specific aggravating and miti- 
gating circumstances that must be taken 
into account before death sentence can 
be handed down. They also provided for 
separate phases of the trial to determine - 


. guilt and punishment and for automatic 


appellate review of death senterices. The 
constitutional validity of some of these 
‘suided discretion’ statutes was challeng- 
ed in Gregg v..Georgia (1976-428 US 153) 
(supra) and companion cases , and the 
Supreme Court of the United States up-- 
held these statutes on the ground that 
providing specific sentencing guidelines 
to be followed in a separate post convic- 
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tion phase of the trial would -free the 
sentencing decision of arbitrariness and 
discrimination. There is considerable 
doubt expressed by leading jurists in 
the United States in regard to the zor- 
rectness of this decision. because in their 
view the guidelines provided by tnese 
statutes in the form of -specific agara- 
vating and/or mitigatirg circumstances 
are too broad and too vague to serv= as 
an effective guide to discretion, In fact, 
while dealing with the challenge .to the 
constitutional validity of.a ‘guided dis- 
cretion’ statute enacted by the Legisla- 
ture of Massachusettes, the Suprme 
Court of Massachusettes by a majority 
held in District Attorney for the Sufolk 
District v. Watson, Mass. Adv. Sh. (7980) 
that the statute providing for imbosi- 
tion of death penalty was unconstitu- 
tional on the ground that it was viola- 
‘tive of. Article 26 of the Declaratior of 
"Rights of the Massackusettes - Constitu- 
tion which prohibits infliction of zruel 
or unusual punishment. Henneseey, 2. J. 
pointed out that in enacting ‘the impugn- 
ed statute, the Legislature of Massechu- 
settes had clearly attempted to fellow 
the mandate of the Furman opinion and 
its progeny by promulzating a lav of 
guided and channelled jury discretion, 
but even so if transgressed the prchibi- 
tion of .Article 26 of tne Declaration of 
Rights of the State Constitution. The 
learned Chief Justice observed: "™...... it 


follows that we accept the wisdom .of - 


Furman that arbitrary and capricious in- 
fliction of death penalty is unconstitu- 


tional, However, we acd that such arbi- 


‘trariness and discrimination, which in- 
evitably persists even under a statute 
which meets the demands of Furman, 
offends Article 26 of zhe Massachusettes 
Declaration of Rights’. But we ara not 


concerned here with the question as to ` 


. Whether the decision in Gregg’s case re- 


‘other considerations 


presents the correct law or the decision 
of the Massachusettes Supreme Court In 
Watson’s case. That controversy does not 
arise here because admittedly neither 
the Indian Penal Code nor any other 


provision of law sets cut any aggravat- 


ing or mitigating circumstance or any 
which must be 
tdken into account ‘in Jetermining: whe- 


ther: death sentence skould be awarded 


-or not, Here the sentencing discretion 


conferred upon the court is totally un- 
controlled and unregulated or if I may 
borrow an expression from Furnar’s 
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‘decision, ‘it is 
principled’. 


- passed by the High Court, 


‘ses an order of acquittal and 


-bafeguards provided by 
-but in the absence of any standards or 
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“*standardiess’ and ‘un- 

77. It'is true that there are certain 
safeguards provided in the Code of Cri- 
minal Procedure, 1973 which are design- 
ed to obviate errors in the exercise of 
judicial discretion in the matter of impo- 
sition of death penalty. Section 235 sub- 
section (2) bifurcates the trial by provid- 
‘ing -two hearings—one at the pre-convic- 
tion stage and another at the pre-sen- 
tence stage so that at the -second stage 
following upon conviction, ‘the court can 
gather relevant information bearing on 


‘the question of punishment and decide, 


on the basis of such information, what 
would be the appropriate punishment to 


‘be imposed on the offender. Section 366 


sub-sec. (1) requires the court passing 
a sentence of death to submit the pro- 


ceedings to the High Court and when 
such reference is made to the High 
Court for confirmation of the 
death sentence, the High Court 
may under Section -367 direct fur- 


ther inquiry to be made or additional 
evidence to be taken and under Sec- 
‘tion: 368, confirm the sentence of death 
or pass any other sentence warranted by 
law or annul or alter the conviction or 
order a new trial or acquit the accused. 
Section 369 enjoins that in every refer- 
ence so made, the confirmation of. the 
sentence or any new sentence or order 
shall, when 
such court consists of two or more 
Judges, be made, passed and signed -by 


.at least two of them. Then there is also 


that 
rever- 
convicts 
the accused and sentences him to .death, 
the accused shall have a right tò appeal 
to the Supreme Court, Lastly there is an 


a provision in S, 379 which says 
when the High Court on appeal 


overriding -power conferred -on -the Sup- 


reme Court under Article 136 to grant, 


Ìn its discretion, special leave to appeal 


‘to an accused who has been sentenced 
to death. These are undoubtedly some 
the legislature, 


principles provided by the legislature to 


.fuide the exercise of the sentencing dis- 
«cretion and in view of 
-bench structure of the High Courts .and 
-the Supreme 
cannot be of any help in eliminating 


the fragmented 


Court, these safeguards 
arbitrariness and freakishness in impo- 


sition of death ‚penalty. Judicial ad hoc- 


ism or waywardliness would continue to 


characterise the exercise -of sentencing 
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discretion whether the Bench be of two 
Judges of the High Court or of two or 
three Judges of the Supreme Court and 
arbitrary and uneven incidence of death 
penalty would continue to afflict the 
- Sentencing process despite these proce- 
dural safeguards. The reason is that 
these safeguards are merely peripheral 
and do not attack the main problem 
which stems from lack of standards or 
principles to guide the exercise of the 
sentencing discretion. Stewart, J: pointed 
out in Gregg’s case (1976-428 US 153) 
(supra), a... the concerns expressed in 
Furman that the penalty of death not be 
imposed m an arbitrary or capricious 
manner can be met by a carefully drafted 
statute that ensures that the sentencing 
authority is given adequate information 
and guidance. As a general proposition 
these concerns are best met by a system 
that provides for a bifurcated proceed- 
ing at which the sentencing authority is 
apprised of the information relevant to 
the imposition of sentence and provided 
with standards to guide its use of the 
information.” The’ first requirement that 
there should be a bifurcated. proceeding 
at which the sentencing authority is ap- 
prised of the information relevant to the 
imposition of sentence is met by the 
enactment of Section 235 sub-sec. (2), 
but the second requirement that the sen- 
tencing authority should be provided 
with standards to guide its use of the 
information is not satisfied and the im- 
position of death penalty under Sec. 302 
of the Indian Penal Code read with Sec- 
tion 354 sub-section (3) of the Code of 
Criminal Procedure, 1973 must there- 
fore be held to be arbitrary and caprici- 
ous and hence violative of Articles 14 
and 21. 


~ 


78. There is also one other charac- 
teristic of death penalty that is revealed 
by a study of the decided cases and it is 
that death sentence has a certain class 
complexion or class bias inasmuch as it 
is largely the poor and the down-trod- 
den who are the victims of this extreme 
penalty. We would hardly find a rich or 
affluent person going” to the gallows. 
Capital punishment, as pointed out by 
Warden Duffy is “a privilege of the 
poor.” Justice Douglas also observed in 
a famous death penalty case “Former 
Attorney Pamsey Clark has said: ‘it is 
the poor, the sick, the ignorant, the 
powerless and the hated who are ex- 


€cyuted’. “So also Governor 


Bachan Singh v. State of Punjab 


wanted list and their 


Disalle of. 


Ohio State speaking from his personal 
experience with the death penalty said: 


“During my experience as Governor 
of Ohio, I found the men in death row 
had one thing in common; they were 
penniless. There were other common 
denominators, low mental capacity, liftle 
Or no education, few friends, broken 
homes — but the fact that they had no 
money was a principal factor in their 
being condemned to death...... mi 
The same point was stressed. by Krishna 
Iyer, J. in Rajendra Prasad’s case (AIR 
1979 SC 916) (supra) with his usual 
punch and vigour and in hard hitting 


language distinctive of his inimitable 
style (Paras 72 and 73): 

“Who, by and large, are the men 
whom the gallows swallow? The white- 


collar criminals and the corporate crimi- 
nals whose wilful economic 


who hire assassins and murder by re- 
mote control? Rarely. With a few ex- 
ceptions, they hardly fear the halter. 
The feuding villager, heady with coun- 
try liquor, the striking workers despe- 
rate with defeat, the political dissenter 
and sacrificing liberator intent on chang- 
ing the social order from satanic mis- 
rule, the waifs and strays whom society 


has hardened by neglect into street 
toughs, or the poor householder — hus- 
band or wife — driven by dire necessity 
or burst of tantrums — it is this person 
who is the morning meal of the maca- 
bre executioner.” 

“Historically speaking, capital sen- 


tence perhaps has a class bias and colour 
bar, even as crimirial law barks at both 
but bites the proletariat to defend the 
propriectariat a reason which, incidental- 
ly, explains why corporate criminals in- 
cluding top executives whom by subtle 
processes, account for slow or sudden 
killing of large members by adulterat‘on, 
smuggling, cornering, pollution and 
other invisible operations, are not on the 
offending opera- 
tions which directly derive profit from 
mafia and white-collar crimes 
visited with death penalty, while rela- 
tively lesser delinquencies have, in sta- 
tutory and forensic rhetoric, deserved 
the extreme penalty.” 

There can be no doubt that ‘death pe- 
nalty in its actual operation is discrimi- 
natory, for it strikes mostly- against the 


poor and deprived sections of the com- 


munity.and the rich and the affluent 


A: I. R. 


and envi-. 
ronmental crimes inflict mass deaths or- 


are not- 


s Q) 
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. bane and the only exceptonal cases 


1982: Bachan Singh v. 


usually escape from its clutches. This 
circumstance: also adds to zhe arbitrary 
and. capricious nature of tne death pe- 


nalty and renders it uncorstitutional as 
being violative of Articles 14 and 21. 
79. Before -I part with this topic I 


that the only way in 
which the vice of arbitrariness in the 
imposition: of death penalty can be re- 
moved is by the law prov*ding that in 
every case where the death sentence is 
confirmed by the High Court there shall 
be an automatic review of the death 
sentence by the Supreme Court sitting 
as a whole and the death sentence shall 
not be affirmed or imposed by the Sup- 
reme Court unless it is approved unani- 
mously by the entire coart sitting en 
in 
which death sentence ma be affirmed 
or imposed should be leg slatively limit- 
ed to those where the offender is found 
to be so depraved that it is not possible 
to reform him by any curative or reha- 
bilitative: therapy and even after his re- 
lease he would be a serious menace to 
the society and therefore in the interest 
of the society he is required to be elimi- 
nated, Of course, for reasons I have al- 
ready discussed such exceptional cases 
would be practically nil tecause it is al- 
most impossible to predicate of any per- 
son that he is beyond reformation or re- 
demption' and therefore, trom a practi- 
cal point of view death penalty would be 
almost non-existent, But theore- 
tically it may be >- possible to 
say that if the State is ir a position to 
establish positively that the offender is 
such a social monster that ‘even after 
suffering life imprisonment and under- 
going reformative and rehabilitative 
therapy, he cdn never be reclaimed for 
the society, then he may be awarded 
death penalty, If this tes" is legislatively 
adopted and applied by following the 
procedure mentioned abore, the imposi- 


tion | of death penalty may be rescued 


from the vice of arbitrarness and cap- 
rice: But that is not so under the law as 
it stands today. i 


may point out 


80. This view taken by 
to the constitutional validity of the 
death penalty under Ar-icles 14 and 21 
renders it unnecessary fcr me to consi- 
der the challenge under Article 19 and 
I do not therefore propdse to ‘express 
any ‘opinion on that question, But since 
certain observations have been made in 


me in regard 
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the majority judgment of Sarkaria, J. 
which seem to run counter to the deci- 
sions of this Court in R. C. Cooper v. 
Union of India, (1970) 3 SCR 530: (AIR 
1970 SC 564) and Maneka Gandhi’s case 
(AIR 1978 SC 597) (supra) I am con- 
strained to add a few words voicing my’ 
respectful dissent from those observa- 
tions, I do so with a certain -amount of 
diffidence as I find that Chandrachud, 
C. J. who is a party to the majority 
judgment in the present case was also a 
party to the decision in Maneka Gandhi’s 
case. Sarkaria, J, speaking on behalf of 
the majority Judges has observed in the 
present case that the ‘form and object 
test’ or ‘pith and substance rule’ adopted 
by Kania, C. J. and Fazal‘ Ali, J. in A. K. 
Gopalan v. State of Madras (AIR 1950 
SC 27) (supra) is the same as the ‘test of 
direct and inevitable effect’ enunciated 
in R. C., Coopers case and Maneka 
Gandhi’s case and it has not been dis- 
carded or jettisoned by these two deci- 
sions, I cannot look with equanimity on 
this attempt to resuscitate the obsolete 
‘form and object test’ or ‘pith and sub- 
stance rule’ which was evolved in A. K. 
Gopalan’s case and which for a consi- 
derable number of ‘years dwarfed the 
growth and development of fundamental 
rights and cut down their operational 
amplitude. This view proceeded on the 
assumption that certain articles in -the 
Constitution exclusively deal with speci~ 
fic matters and where the réquirement 
of an Article dealing with a particular 
matter in question is satisfied and there 
is no infringement of the fundamental 
right guaranteed by that Article, no re- 
course can be had to a fundamental 
right conferred by another Article and 
furthermore, in order to determine 
which is the fundamental right violated, 
the court must consider the pith and 
substance of the legislation and ask the 
question: what is the object of the legis- 
lature in enacting the legislation; what . 
is the subject matter of the legislation 
and to which fundamental right does it 
relate. But this doctrine of exclusivity 
of fundamental rights was clearly and 
unequivocally overruled in R, C. Coo- 
per’s case by a majority of the Full 
Court, Ray, J. alone dissenting and ‘so 
was the ‘object and form test’ or ‘pith 
and substance rule’ laid down in A. K. 
Gopalan’s case. Shah, J. speaking on be- 
half of the majority Judges said in R. C. 


Cooper’s case (supra) (Paras .56, 57 and 
64): 
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it is not the object of ‘the auth- 
ority making the law impairing the right 
of a citizen, nor the form of action that 
determines the protection ‘he can claim 
it is the effect of the law and of the ac- 
tion upon the right which attract the 
jurisdiction of the court to grant relief. 
If this be the true view, and we ‘think 
it is, in determining the impact. of State 
action upon constitutional guarantees 
which are fundamental, it follows ‘that 
the extent of protection against impair- 
ment of a fundamental right is deter- 
mined not by the object of the Legisla- 
ture nor by the form of the action, but 
by its direct operation upon the indivi- 
dual’s rights.” 


“We are of the view that the theory 
that the object and form of the State 
action determine the extent of protection 
which the aggrieved party may claim is 
not consistent with the constitutional 


“In our judgment, the assumption ‘in 
‘A. K. Gopalan’s case that certain articles 
in the Constitution exclusively deal 
with specific matters and in determining 
whether there is infringement of the in- 
dividual’s guaranteed rights, the object 
and the form of the State action alone 
need be considered and effect of the laws 
on fundamental rights of the individuals 
in general will be ignored cannot be ac- 
cepted as correct.” 


This view taken in R. C. Cooper's .case 
has since then been consistently follow- 
ed in several decisions of which I may 
mention only a few, namely, Shambhu 
Nath Sarkar v. State of West Bengal, 
(1974) 1 SCR 1: (AIR 19738 SC 1425) 
Haradhan Saha v., State of West Bengal, 
(1975) 1 SCR 778: (AIR 1974 SC 2154); 
Khudiram Das v. State of West Bengal, 
(1975) 2 SCR 832: (AIR 1975 S5C 550) 
and Maneka Gandhi’s case (supra). I 
cannot therefore assent to the proposi- 
tion in the majority judgment that R. Cr 
Cooper’s case and Maneka Gandhi’s case 


have not given a complete go-by to the 
test of direct and indirect effect, some 
times described as ‘form and object 


test’? or ‘pith and substance rule’ evolved 
by Kania, C. J. and Fazal Ali, J, in A. K. 
Gopalan’s case and that the ‘pith and 
‘substance rule’ still remains a valid rule 
for resolving the question of the consti- 
tutionality of a law assailed on the 
ground of its being violative of a funda- 


mental right. Nor can I agree with ‘the 
majority judgment when it says that ‘it 
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is Article 21 which deals with the right 
to life and not Article 19 and Sec 302 
of the Indian Penal Code is therefore 
not required to be tested on the touch- 
stone of any one- or more of the clauses 
of Article 19, This approach of the majo- 
rity judgment not ‘only runs -counter to 
the decision in R. C.'Cooper’s case and 
other subsequent decisions of this Court 
including Manéka ‘Gandhi's case but is 
also fraught with grave danger inasmuch 
as it seeks to put the clock back and re- 
verse the direction in which the law is 
moving towards realisation ‘of ‘the full 
potential of fundamental rights as laid 
down in 'R.-C, Cooper’s case and Maneka 
Gandhi's case. It is significant to note 
that the doctrine of exclusivity enunciat- 
ed in A. K. Gopalan’s case led to the 
property rights under Articles 19 :(1) (f£) 
and 31 being treated as distinct and dif- 


ferent rights traversing ‘separate 
grounds, but this view was  over-turned 
in Kochuni’s case, (1960) 3 SCR 887: 


(AIR 1960 SC 1080) where this Court by 
a majority held :‘that.a law -seeking to 
deprive a person .of ‘his property under 
Article 31 must ‘be ʻa valid law and it 
must therefore meet the challenge of 
other fundamental rights including Arti- 
cle 19 (1) (£. This Court ‘overruled the 
proposition laid down ‘in State of Bom- 
bay v, Bhanji Munji, (1955) 1 SCR 777: 
(AIR 1955 SC -41) that Article 19 (1) (f) 
read with clause (5) postulates the exist- 
ence of ‘property which -can be enjoyed 
and ‘therefore ‘if the owner is deprived of 
his property by a valid law under Arti- 
cle .31, there can be no question of exer- 
Cising any rights’ under Article 19 (1) 
(f) in respect of such ‘property. The 
court ruled that even if.a law seeks ‘to 
deprive a person of his property under 
Article 31, it must still, in order to be 
valid, ‘satisfy the requirement of ‘Arti- 
cle 19 (1) ($) read with clause (5). If this 
be the ‘true position in regard :to the ‘in- 
ter-relation betweén Article 19 (1) (Ê) 
and Article 31, it is difficult to see why 
a law authorising deprivation of the 
right to life under Article 21 should not 
have to meet the test of other fundamen- 
tal rights including those set out in the 
different clauses :of Article 19. But even 
if Section .302 in so far as it provides for 
imposition of death penalty as alterna- 
tive punishment has to meet the chal- 
lenge of Article 19, the question would 
still remain whether the ‘direct and in- 
evitable consequence’ of that provision :is 
to affect any of the rights ‘guaranteed 


* 81. These are-the reasons. for. 
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under: that Article: That' is a» question on 
which I do- not wish to: express: any- defi- 
nite- opinion. It is -sufficient for me. to 
state: that the ‘object’ and: form: test’ or the 


"pith: and substance rule! kas: been com- . 


pletely discarded: by. the decisions in 
R. C. Cooper’s case- and' Maneka Gan- 
dhi’s-` case and it is now. settled law the 
in order to locate the funcamental right 
violated by a statute, the court must 
consider what is the direct and inevit- 
able consequence’ of the statute. ` The 
impugned statute may in -ts- direct and 
inevitable effect invade mcre than one 
fundamental right: and: merely because 
it. satisfies the- requirement of one funda- 
mental' right, it is not freed from the 
Obligation to meet- the challenge of an- 
other applicable. fundamental right, 

which 
I made my order dated Mèy 9, 1980 de- 
claring the death penalty. >rovided. un- 
der Section 302° o0f the Penal Code read 
with Section 354, sub-section (83) of the 
Criminal P. C., 1973 as- unconstitutional 
and void as being violative of Articles 
14 and 21. I'must express my profound 
regret at. the long delay in delivering 
this judgment but the reason is that 
there was a considerable. mass of. mate- 
rial which had to be collected from. vari- 
ous sources and then exam.ned: and ana- 


lysed and this took a. large amount. of. 


time. 
Order accordingly. 


AIR 1982 SUPREME COURT 1391 
Vi D TULZAPURKAR AND 
R. B. MISRA, JJ. 
Writ Petns. Nos, 914+938 of 1982, D/- 
8-9-1982, 


Shri: Niwas. and: others Petitioners, 
v. Delhi. Administration. anet- others, Re- 
spondents, . 


(A) Constitution of Indiz. Art. 32 — 
Mandamus. against, Government: — 
sioners below 20: years of. age at the 
time of. commission. of offence — Re- 
commendation for release- ty. Jail. Super- 
intendent on their. completion of 10 
years imprisonment, — Only. ground for 
non-consideration of? theii cases. was 
non-ascertainment of their ages. —. Mate- 
rial in this respect available with jail 
authorities and. in “judgment of. trial. court 
— No sufficient. reason. for non-disposal 


1Z/IZ/#111/82/SSG: 


Shri Niwas. v: Delhi Administration 


- Pri~ 


PEORIEN 


S. C. 1391 


of. their: eases. — ‘Prisoners directed: fo 
be: released: forthwith: by issue of man- 
damus; (Criminal P: €. (1974), S. 432). 
(Para 1) 
(B) Constitution: of India, Art. 32 — 
Mandamus against Government — Pri- 
sioner above 20: years of age at the time 
of commission of offence —— Total im- 
prisonment of 19 years 3? months and 16 
days undergone — Unexpired’ period, 
hardly 8 months. 14 days — Only ground 
for deferring their cases of premature 
release is non-receipt of report of Pro- 
bation Officer — Held, this was a fit 
case where prisoner should be released 
forthwith on: bail. ee P, C, (1974), 
Ss; 432;. 439). (Para 2) 
(C) Constitution of India, Art. 32 — 
Mandamus against Government — Cases 
for premature release of certain pri- 
sonerg deferred because of non-receipt 
of report of Police Department and that 
of Probation Officer — Total imprison- 
ment of over 14 years undergone — It 
is- high time for consideration of cases of 
their premature release — Directions: - 
for consideration and’ disposal of their 
cases within fixed period of certain 
months issued. (Criminal P, C. (1974), 
S. 432). (Paras 3, 5, 6, 8) 
(D) Constitution of India, Art, 32. — 
Mandamus against Government — Cases 
of premature release of certain prisoner 
deferred for want of requisite informa- 
tion. without indicating as to what in- 
formation. was required —' Report of 
police, Probation Officer and Jail Super- 
intendent favourable to. prisoner — All 
these authorities recommending his. pre- 
mature release -— His conduct in jail 
certified to be good — Prisoner directed 
to. be released forthwith, (Criminal P.. C. 
(1974), S. 432). (Para 4) 
ORDER.:— In the. following writ peti- 
tions : 
. 915/82 (Buta Singh) 
. 917/82. (Durga s/o Tikamj 
. 921/82 (Adit Singh) 
; 922/82 (Darshan: Lal), 
. 923/82 (Vijay Kumar) 
. 924/82: (Jagdish) 
. 925/82. (Bhagwan Jha) i 
. 926/82. (Inder Singh) 
. 927/82 (Surinder Singh) 
. 928/82 (Joginder Singh) 
: 929/82' (Roshan Lal) 
: 934/82. (Ramm Tahl) 
; 935/82. (Mohd: Sulaiman), 
. 936/82. (Gurmit: Singh). 
. 937/82 (Sant Lal alias Pappu)» 
; 938/82° (Bhola’ Nath) 
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the cases of these petitioners were re- 
commended for release by the Superin- 
tendent of JaiJ on their completion of 
10 years imprisonment inclusive of re- 
missions since each one of them was 
aged below 20 years at the date of the 
commission of the offence. From the 
affidavit in reply which has been filed in 
‘these matters it appears clearly that the 
only ground on which their release 
orders have not been passed and consi- 
deration of their cases has been deferred 
is that the Sentence Revising Board 1s 
yet to ascertain the date of birth and the 
‘proof of each one’s age at the date of 
the commission of the offence. We are 
informed that the material in this re- 
spect would obviously be lying with the 
jail authorities, first the judgment of the 
trial court where the age must have 
been mentioned and secondly when these 
convicts were admitted to jail the doc- 
tor under Rule 101 must have noted the 
age of each one of them. We. therefore. 
feel that there is no sufficient reason 
why their cases for release should not 
have been disposed of by now. We 
herefore, issue a mandamus directing 
that all the above petitioners should be 
forthwith released. In case, on ascertain- 
ment of the proof of age it is discovered 
in the case of any one of them that he 
was not below 20 years of age at the 
date of the commission of the offence, 
it will be open to the Delhi Administra- 
tion to move the Court in that behalf 
when appropriate orders may be passed. 


2, In writ Petn. No, 932/82 (Pritam 
Singh), the vetitioner who was above 
the age of 20 at the date of the com- 
mission of the offence has undergone a 
total imprisonment of 19 years 3 months 


and 16 days inclusive of remissions and 
unexpired period of his imprisonment 
is hardly 8 months and 14 days. The 


only ground on which his case for pre- 
-~ mature release has been deferred by the 
Sentence Revising Board as stated ‘in 
the counter-affidavit is that the report 
of the Probation Officer is awaited and 
had not been received by the Board till 
its meeting held on 25-3-1982. We find 


from the affidavit in rejoinder an aver- 
ment made to the effect that the Pro- 
bation Officer’s report was forwarded to 
the _Superintendent of ‘jail for being kept 
before the Board ` meeting that was to 
be -held on 21-9-1981, However, there. is 
no clinching material before us to show 


Administration 
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that the report was actually received by 
the Sentence 
however, this petitioner 
a total imprisonment 


has undergone 


Revising Board. Since, - 


of 19 years 3. 


months and “16 days inclusive of remiss-~< 


ions, we feel that this is a fit case -where 
the petitioner should be released on bail 
forthwith. -H is accordingly directed 
that this petitioner be released forthwith 
on bail to the satisfaction of Chief Me- 
trcpolitan Magistrate, Delhi. In case 
there: is real hardship in furnishing sure- 
ties the Chief Metropolitan Magistrate 
mey release him on execution 
of personal bond. In case any ad- 
verse order is ultimately passed by the 
sentence Revising Board, it will be open 


to the petitioner to challenge that order 


in appropriate proceedings and it will be 


op2n to the authorities concerned to ap- a 


plw for carcellation of bail. 

3. In Writ Petition Nos. 930/82 (Jas- 
went Singh) and 919/82 (Raghu Nath) 
consideration of their cases for pre- 
méture release has been deferred by the 
Sentence Revising Board as certain 
ports from the Police Department as 
well as from the Probation Officer had 
no- been received by the Board. Since 
both these vetitioners have undergone 
total imprisonment of over 17 years and 
16 years inclusive of remissions respec- 
tively, it is high time that their release 
should have been considered by the 
Board without any delay. The respon- 
dents are, therefore, directed to consider 
ani dispose of their cases for premature 
release within a ‘period of one month 
frem today. If, for some reason, they 
are not disposed of at the expiry of one 
month from today, both these peti- 
tioners shall then stand released on bail 
to the satisfaction of Chief Metropolitan 
Magistrate, Delhi. In case, ultimately, 
the Sentence Revising Board takes a 
destsion adverse to these two pétitioners, 
it will be open to the petitioners to chal- 
lenge that decision in appropriate pro- 
ceedings and it will also be open to the 
authorities concerned, if they are so ad- 
vised, to apply for cancellation of bail. 


4. In Writ Petition No. 914/82 (Shri 
Niwas) the petitioner has ` undergone a 


total imprisonment of 14 years 3 months - 


and 28 days inclusive of remissions and 
as such his case for premature release 
has become ripe for. consideration. From 
the . counter-atfidavit:: filed -on behalf 
of- Delhi Administration the only 


th:ng that has been stated is that his 


re- 
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case for premature release was deferred 
for being considered to the next meet- 
ing of the Board for want of requisite 
information without indicating what 
information was required by the Board. 
It ig not disputed that tke police re- 
por, Probation Officer’s report as well 
ag the Jail Superintenden~’s report are 
favourable to the petitioner and that all 
these authorities have reccommended his 
premature release and his conduct in 
jail has also been certified to be good, In 
these circumstances, we dd not see any 
reason why consideration >f his case for 
premature release shoul be deferred 
any longer, We, therefore, direct that 
the petitioner be released forthwith from 
the prison. If, at a subsequent stage, the 
Sentence Revising Board comes to a con- 
trary conclusion, it may Le open to the 
authorities concerned to move this Court 
for appropriate orders, 


5. In Writ Petition No. 920/82 (Irshad 
Ali} the petitioner has undergone a total 
imprisonment of 14 years 4 months and 
14 days inclusive of remissions and his 
casa for premature release has become 
ripe for consideration, In the counter- 
affidavit filed on behalf of Delhi Admin- 
istration what has been stated is that 
his case for premature re.ease was de- 
ferred for consideration to the negt 
meeting of the Board as judgment in his 
case was not made _  avéilable so as to 
ascertain the circumstarces and the 
background of the offence committed by 
him, This would show that the Board 
has to ascertain and consider certain 
facts bearing on the quest.on of his pre- 
mature release, It is, th2=refore, neces- 
sary that some reasonable time will 
have to be given to the Sentence Revis- 
ing Board to consider his case, How- 
ever, we find that his case for premature 
release has been recommended by the 
Probation Officer as well as by the Jail 
Superintendent and his ecnduct in Jail 
has also been certified to be good and 
tha police report is non-committal in 
the sense that the police have no com- 
ments to make. We, therefore, issue a 
mandamus directing the euthorities con- 
cerned to consider and dispose of his 
case within three months from today. 
To enable the Sentence Revising Board 
to expedite the consideration of his case 
within three months we lace on record 
the fact that the counsel for the peti- 
tioner has handed over ło the counsel 
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for the respondent true copies of «the 
judgments of the trial court as well as 
the High Court which the counsel for 
the respondent states will be forwarded 
to the authorities concerned forthwith. If, 
for any reason, his case is not disposed 
of at the expiry of three months, then 
the petitioner shall be released on bail 
to the satisfaction of Chief Metropolitan 
Magistrate, Delhi. In case of real hard- 
ship: in furnishing sureties the Chief 
Metropolitan Magistrate may release him 
on execution of personal bond. If, how- 
ever, ultimately the decision of the 
authorities is adverse to the petitioner, 
it will be open to the petitioner to 
challenge that order in appropriate pro- 
ceedings and it will also be open to the 
authorities concerned to apply for can- 
cellation of bail, 


6. In Writ Petition No. 931/82 (Kash- 
mira Singh), the petitioner has under- 
gone a total imprisonment of 14 years 
4 months and 11 days inclusive of remis- 
sions and his case for premature release 
has become ripe for consideration. It has 
been stated in the counter-affidavit that 
as the report from the Police Depart- 
ment and also from the Probation Offi- 
cer with respect to the convict were not 
available the Board deferred considera- 
tion of his case to its next meeting, It 
appears that in the case of this petitioner 
the Jail Superintendent has recommend- 
ed his case to be favourably considered 
and his conduct in jail has also been 
certified to be good, According to in- 
structions of the petitioners the reports 
of the police as well as the Probation 
Officer have since been received by the . 
Sentence Revising Board. However, since 
there is no clinching material to show 
whether these reports have actually 
been received by the Board, it would be 
desirable that some reasonable time 
should be given to the Board to dispose 
of his case. It is accordingly directed 
that the Board shall consider and dis- 
pose of his case within two months from 
today. If, for any reason, the considera- 
tion is postponed and orders are not 
made at the expiry of two months, the 
petitioner shall stand released on bail 
to the satisfaction of Chief Metropolitan 
Magistrate, Delhi. In case of real hard- 
ship in furnishing sureties the Chie? 
Metropolitan Magistrate may release him 
on execution of personal bond. If, ulti- 
mately, any adverse order is passed by 
the Board, it will be open to the peti- 
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tioner to challenge that order in appro- 
priate proceedings and it will be open 
to the authorities concerned to apply for 
cancellation of bail, if so advised. 


7. In Writ Petition No, 933/82 (Sukh- 
dev Singh) the petitioner has undergone 
a total imprisonment of 14 years 
11 months and 6 days inclusive of remis- 


sions and his case has become ripe for 
consideration for premature release. So 
far as the Probation Officer and Jail 


Superintendent are concerned they have 
recommended his release and his con- 
duct in jail has also been certified to be 
satisfactory. The police report, however, 
is non-committal in the sense that the 
police have no comments to make. In the 
counter-affidavit filed on behalf of Delhi 
Administration all that has been stated 
is that the Board did not recommend the 
case of premature release of this con- 
vict because it was found that he had 
absconded when he was released from 
jail on parole. There is an averment in 
the rejoinder filed on behalf of the peti- 
tioner to the effect that the petitioner 
had been acquitted of the said charge 
and this order of acquittal is on his 
original file, If that be so, the ground 
suggested by the Board would no 
longer be valid. However, this fact will 
have to be ascertained before the peti- 
tioner is finally released. It is, therefore, 
directed that the authorities will consi- 
der and dispose of his case for prema- 
ture release within a period of one 
month from today. If, for some reason 
or the other, his case is not disposed of 
at the expiry of one month, the peti- 
tioner shall stand released on bail to 
the satisfaction of Chief Metropolitan 
Magistrate, Delhi. In case there is real 
hardship in furnishing sureties the Chief 
Metropolitan Magistrate may release him 
on execution of personal bond, If, ulti- 
mately, the decision. of the authorities 
goes against the petitioner, he will have 
to take steps to challenge the same in 
appropriate proceedings and it will be 
open to the authorities to apply fer can- 
cellation of bail, if so advised, 

8. In Writ Petitions. Nos, 916/82 (Hari- 
pad Nath) and 918/82 (Chandresh Shar- 
ma) the cases for premature release 
of these two petitioners were considered 
and rejected by the Board and it is not 
possible to take the view that-the rea- 
sons are not valid or are irrelevant, The 
petitions are, therefore, dismissed. How- 
ever, in the case of Chandresh Sharma 
the Board may consider her case for 
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premature rélease after lapse of reason- 
able time by keeping in view the fact 
that she has a young minor son who 
would need mother’s care but who at 
present is being looked after by her 
brother-in-law. 

i Order accordingly. 
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(From: AIR 1968 Patna 258) 
"D. A, DESAI, A. P. SEN 
AND BAHARUL ISLAM, JJ. 


Civil Appeal No, 1311 of 1970, D/- 
15~3-1982, 
Ramanand Singh, Appellant v. State 


of Bihar and another, Respondents, 


Bihar Home Guards Rules (1948), R. 5 
(as amended on 27-12-1949) Appli- 
cability — Petitioner appointed as Com- 
pany Commandant, Home Guards on 
1-3-1949 —— His removal from service by 
Commandant General — Writ petition, 
against Sufficient record not placed 
before court by either parties — No con- 
clusive proof whether R, 5 as amended 
on 27-12-1949 giving powers to Comman- 
dant General of appointing Company 
Commandant was given retrospective ef- 
fect or not — Composite order of ap- 
pointment and posting passed by Com- 
mandant General available on record — 
Held in the circumstances that order of 
removal passed by Commandant General 
was not void on ground of having been 
passed of authority lower in rank than 
appointing authority. (Constitution of 
India, Art. 311; Bihar Home Guards Act 


Cs el 


(20 of 1947), S. 13). AIR 1968 Pat 258, 
Affirmed, l (Para 4) 
DESAI, J.:— . Appellant Ramanand 


Singh who claimed that he was Company 
Commander in the Bihar Home Guards 
Organisation, has questioned the order of 
termination of his service on May 1, 1952 
by Commandant General. Appellant was 
enrolled according to him, as voluntary 
Home Guard by the District Magistrate 
on Feb. 2, 1948, He was promoted and 
posted as Hony. Company Commander 
in Bihar Home Guards Organisation on 
Feb. 16, 1949. He was recruited as Com- 
pany Commander on regular pay roll ac- 


cording to him on a permanent post on, 


March 1, 1949. He proceeded on leave 
for 2 months on March 18, 1950. It ap- 
pears he was arrested on the allegation 
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that he was involved in an offence of 
dacoity on April 12, 1950, and he re- 
mained in jail till 1964 during which 
period he was once acquitted by the 
Sessions Judge but the acquittal was set 
aside by the High Court of Bihar at 
Patna but on a further appeal to this 
Court he was acquitted. After being re- 


leased from jail he filed M.J.C. 781/64 


in the Patna High Court impleading the 
State of Bihar and Inspector General of 
Home Guards as respondents. In the 
petition the appellant contended that his 
induction into the Home Guards Organi- 
sation as volunteer Home Guard on Feb- 
ruary 2, 1948, was by the District Mag- 
istrate and that his subsequent promo- 
tion and posting as Hony. Company 
Commander and regular Company Com- 
mander was by the Provincial Govern- 
ment and, therefore, his dismissal from 
service by the Commandant General, 
Home Guards is violative of Art, 311 of 
the Constitution and was void ab initio, 
This was the only contention which the 
High Court was invited to examine, A 
Division Bench of the High Court held 
that no order of the Government of 
Bihar appointing the appellant as Com- 
pany Commander, Home Guards, has 
been produced, The High Court further 
observed that the appellant relied upon 
what are known as Bihar Home Guards 
Rules, 1948 (‘1948 Rules’ for short) un- 
der which the appointing authority for 
the Company Commander was the Pro- 
vincial Government but it was conceded 
before the High Court that rule 5 on 
which the appellant relied, was subse- 
quently amended on Dec. 27, 1949, con- 
ferring power on the Commandant Gen- 
eral to appoint. Comany Commanders 
and when the Rules were overhauled in 
1953 this amendedment was continued 
and, therefore, the High Court found no 
merit in the contention of the appellant, 
Accordingly the High Court dismissed 
the petition with no order as to costs. 
Hence this appeal under the unamended 
Art. 133 (1) (a). 


2. The appellant appeared in person 
and canvassed the same contention be- 
fore us. We must frankly confess that 
this case suffers from a total lack of in- 
formation, The respondents also have 
not placed on record various documents 
which they could and ought to have 
€asily produced before the Court and 
the only explanation Mr. Bhagat, learn- 
ed counsel who appeared for the respon- 


dents, offered to us was that. the appel- 
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lant was prosecuted in a number of 
courts and the record pertaining to him 
was called for by various courts and, 
therefore, it has become impossible for 
the respondents to trace the relevant re- 
cords and to place the same before this 
Court. Maybe, the respondents may be 
handicapped in this behalf but thereby 
the situation does not improve and the 
case is being disposed of on utterly in- 
sufficient data. Even the appellant who 
argued with vehemence, has not pro- 
duced the relevant records but wanted 
us to draw adverse inference against the 
respondents because his grievance was 
that on number of occasions his house 
was searched and his papers were taken 
away by the search parties, and there- 
fore, he was unable to produce the pri- 
mary documentary evidence which would 
have helped this Court in judging the 
issues in their proper perspective, but 
the respondents had the original docu- 
ments and they are being withheld with 
an ulterior motive, 


3. Appellant says that his dismissal 
as Company Commander on May 1, 1952, 
by the order of the Commandant Gene- 
ral is void ab initio because it is order-’ 
€d by an authority lower than the ap- 
pointing authority and, therefore, Arti- 
cle 311 is violated. In support of this 
contention appellant drew our attention 
to R. 5 of the 1948 Rules enacted in ex- 
ercise of the power conferred by S. 13 
of the Bihar Home Guards Act, 1947, 
(‘Act’ for short). The Act is a bare skel- 
eton statute and no provision of it would 
be helpful in deciding the contention 
raised before us, Appellant relied upon 
R. 5 which reads as under ə 


“5, Procedure for appointment of offi- 
cers and men of the Home Guards 
(1). The Commandant General, 
Battalion Commandants and Company 
Commanders shall be appointed by the 
Provincial Government on the recom- 
mendations of a Committee, the constitu- 
tion of which shall be announced in the 
Official Gazette by general or special 
orders of the Provincial Government, 


(2) The Commissioner of the Division 
shall appoint Platoon Commanders on 
the recommendation of the Comman- / 
dant-General, 


(3) The Battalion Commandants shall 
appoint Section Leaders, ordinarily from 
amongst the Home Guards, on the re- 
commendations of Paes and Company 
Commanders, i 
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(45 (i) Application for enrolment as a 
Home Guard shall be made in Form A 
(in Hindi) to the District Magistrate of 
the district in which the appellant ordi- 
narily resides, 


Gi Home Guards shall be enrolled by 
the District Magistrate on the recom- 
mendation of a Committee in each dis- 
trict consisting of the Commandant Gen- 
eral or in his absence Battalion Com- 
mandant, the District Magistrate and the 
Superintendent of Police of the District, 
and a non-official member nominated by 
the Provincial Government, The Chair- 
man of the Committee shall be nominat- 
ed from among its members by the Pro- 
vincial Government. 

GD After holding tests of the general 
knowledge, alertness, intelligence and 
physical fitness of the candidates under 
its supervision, the committee shall 
interview all or such of the candidates 
as it thinks fit and recommend, in order 
of preference, to the District Magistrate, 
a humber of candidates 50 per cent more 
than the number of vacancies, 


(iv) After such verification of char- 
acter and antecedents of the candidates 
recommended by the Committee as may 
be necessary, the District Magistrate 
shall enrol the required number of 
Home Guards, 


(5) Seniority shall be determined by 
rank, and as between persons of the 
same rank by the date of promotion or 
appointment to the rank.” 


4, Relying on this rule the appellant 
contended that the power to appoint 
company commander was conferred by 
the rules on the Provincial Government 
and, therefore, Commandant General 
would not be the appointing authority 
and was in fact not the appointing auth- 
ority and, therefore, the order dismiss- 
ing the appellant from service made by 
the Commandant General is by an’ auth« 
ority lower than the appointing auth- 
ority and therefore Art. 311 is violated. 
Now, this simple question could have 
been answered one way or the other if 
the appointment order of the appellant 
was placed on record before this Court, 
It is agonising for the judicial process 
that this order is not available, Appel- 
lant . contends that appointment order 
given to him was taken out from his 
house during the search of his house. 
That the house of the appellant was 
searched is not in dispute, We fail to 
see why the appointment order of the 
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appellant should be taken away during 
the search, It is equally true that the 
counterfoil or a copy of the order must 
be available in the records of the re- 
They pleaded their inability, 
hot very convincing, to produce the same ** 
for the reasons hereinbefore set out. The 
unfortunate fact remains that the order © 


‘Is not before us, But appellant contends 


that if the rule is manifestly clear that 
the power to appoint company comman- 
der was conferred on the Provincial 
Government unless otherwise shown, the 
Court must proceed on the assumption 
that the rule has been complied with and 
the authorities acted according to law. 
There is considerable force in this sub- 
mission but there are two aspects which 
preclude us from taking it to its logical 
conclusion; one being that the High 
Court noticed in its judgment that it , 
was 
that R. 5 was subsequently amended on 
Dec, 27, 1949, whereby the Commandant 
General was designated as the appoint- 
ing authority for company commanders 
and this amended rule was continued 
when Bihar Home Guards Rules 1953 
replaced the 1948 Rules. The appellant 
countered by saying that even if the 
submission about the amendment is cor- 
rect, the amendment came into force on 
Dec, 27, 1949, while he was appointed as 
Company Commander on March 1, 1949 
and, therefore, unamended R. 5 would 
be in force and the conclusion is in- 
evitable that the Provincial Government 
was the appointing authority. Again 
there is considerable force in the sub- 
mission but our attention was drawn to 
an order dated May 21, 1949, issued in 
the name of the Commandant General] 
making appointment of 16 persons as 
whole time company commanders in the 
Bihar Home Guards organisation. The 
opening part of the order has some signi- 
ficance and it may be extracted : 


“The following Hony. Coy. Comman- 
ders are appointed as whole time Coy. 
Commanders in the Bihar Home Guards 
on probation on the scale of pay of Ru- 
pees 100-5-160-EB-6-190 plus C. L. A. 
@ Rs. 30 p.m. with effect from 1-3-1949 
and are posted to Districts noted against 
each.” 

At serial No, 4 appears the name of the . 
appellant and he is posted at Gaya, Now, 
according to the appellant this is not the 
appointment order but it is the posting 
order, The language of the order does 
not admit of this construction, If the ap- 


conceded before the High Court ` 


s 
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pointing authority was someone other 
than the Commandant General who was 
only the posting authority, the order 
would have read : 


“The following Coy. Commanders who 
were appointed by the Provincial Gov- 
ernment vide its order (Nc. ) as whole 
time company commanders în the 
Bihar Home Guards on probation on the 
Scale of pay of Rs, 100-&-160-EB-6-190 
plus C. L. A. @ Rs 30 pm. with effect 
from 1-3-1949 are posted to Districts, 
etc. 


The order rather reads that it is not only 
an appointment order but on being ap- 
pointed by the Commandant General 
posting orders are also simultaneously 
issued, Shorn of the non-rejuired details, 
the order reads ‘the following Hony, Coy. 
Commanders are appointed and = are 
posted.’ Therefore, the ord2r is both an 
order of appointment and of ‘posting, It 
is issued in the name of the Comman- 
dant General. The appoinzment become 
effective from March 1, 1943, from which 
date even according to the appellant, he 
was appointed as Company Commander 
and this very order recites his name and 
his posting. Therefore, it would appear 
that the appointment was made by the 
Commandant General even though R. 5 
conferred power on the Provincial Gov- 
ernment to make such appointments, It 
is quite likely that the amendment ref- 


erred to in the judgment of the High 


Court may have been mace with retro- 
spective effect. We are left to guess work 
but this positive order would show that 
the appellant was appointed as Com- 
pany Commander by the Commandant 
the Commandant 
General had the power tc dismiss him. 
The dismissal order would not be void 
on the ground that it is made by an 
authority lower than tke appointing 
authority, Therefore, the contention of 
the appellant must be negatived, 


5. As the only contention advanced in 
this appeal is found to be vithout merits, 
the appeal is dismissed with no order as 
to costs, 

Appeal dismissed. 


Ran: Choudhury v, Suraj Jit Choudhury 
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(From: AIR 1982 Delhi 71) 
R. S. PATHAK AND È 
AMARENDRA NATH SEN, JJ.* 


Civil Appeal No, 5 (N) of 1982, 
24-8-1982. 

Rani Choudhury, Appellant v. Lt.. Col 
Suraj Jit Choudhury, Respondent, 

Civil P. C. (5 of 1908), O. 9, R. 13, 
Explanation (as added by Act 104 of 
1976) — Ex parte decree — Remedies of 
defendant — Impact of explanation — 
Appeal against decree, disposed of, on 
ground other than withdrawal thereof 
— Application for setting aside decree, 
under R. 13 — Not competent, AIR 1982 
Delhi 71, Reversed. 


A plain reading of the Explanation 
clearly indicates that if any appeal 
against an ex parte decree has been dis- 
posed of on any ground other than the 
ground that the appellant has withdrawn 
the appeal, no application for setting 
aside the ex parte decree under ©. 9, 
R. 13 will be entertained. The words 
used in the Explanation are clear and 
unambiguous. The language used im the 
explanation clearly suggests that where 
there has been an appeal against 
a decree passed ex parte and the appeal 
has been disposed of on any ground 
other than the ground that the appellant 
has withdrawn the appeal, no applica- 
tion shall lie under O, 9, R. 13 for set- 
ting aside the ex parte decree. An ap- 
peal may be disposed of on various 
grounds. It may be disposed of after 
proper hearing on merits and this is 
usually the normal way of disposal of 
an appeal. An appeal may be disposed 
of also for non-prosecution thereof. 
Though the dismissal of an appeal on 
the ground of non-prosecution of the 
Same is not disposal of the appeal on 
merits, yet the dismissal of the appeal 


D/- 


‘for non-prosecution results in the dis- 


posal thereof. An appeal may also be 
dismissed on the ground of limitation, if 
Condonation of delay in filing the ap- 
peal is not allowed by the Court. An 
appeal may also be liable to be dismiss- 
ed for non-compliance with any condi- 
tion relating to the filing of the appeal 
and also for other reasons, An appellant 
is also entitled to withdraw the appeal 
Paca SC ca a cn aA Ina en kerk 
*(Note:— The judgments are printed 
in the order in which they are given in 
the certified copy.) 
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and the withdrawal of the appeal also 
results in the disposal of the appéal, 
though in such a case no merits of the ap- 
peal are adjudicated upon, The language 
used in the application makes it clear 
that the withdrawal of an appeal is con- 
sidered to ‘be disposal of the appeal, as 
contemplated in the Explanation, It is 
significant to. note that though an appeal 
may be disposed of on very many 
grounds the Legislature has thought it 
fit to provide in the Explanation that 
only when an appeal against an ex parte 
decree is disposed of on the ground that 
the appellant has withdrawn the appeal, 
the bar created to the maintainability of 
an application under O, 9, R. 13 for set- 
ting aside the ex parte decree will not 
`” apply. The Legislature must be presum- 
ed to know that there are various ways 
of disposal of an appeal. The Legisla- 
ture has, however, thought it fit to pro- 
vide that when an appeal has been pre- 
ferred against an ex parte decree, the 
disposal of the appeal on any ground 
excepting the solitary ground of dispo- 
sal of the appeal by withdrawal of the 
same by the appellant, will create a bar 
to the maintainability of an application 
under O. 9, R. 13. 
viding in the Explanation that the dis- 
posal of any appeal from the ex parte 
decree on any ground other than the 
solitary ground of withdrawal ‘of the 
appeal by the appellant, the legislative 
intent is made manifestly clear that in 
all other cases of the disposal of the ap- 
peal on any other ground than the 
ground of withdrawal of the appeal, 
there will be a bar to the maintainability 
of the application under O, 9, R, 13 and 
no application will lie under O. 9, R. 13 
for the setting aside of an ex parte 


decree. Withdrawal of an appeal by. an ~ 


appellant does not result in any adjudi- 
cation on merits. Even then, the with- 
. drawal of an appeal is still considered 
to be a disposal of the appeal; and the 
disposal of an appeal only on this 
ground of withdrawal of the appeal by 
the appellant, it is made clear in the 
Explanation, will not create any bar to 
the maintainability of the application 
under O. 9, R. 13. In this view the Ex- 
planation is not intended to mean or im- 
ply disposal on merits resulting in the 
merger of the decree of the Trial Court 
with the decree, if any, of the Appellate 
Court on the disposal of the appeal. On 
a proper interpretation of the Explana- 
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tion it is manifest that where there has 
been an appeal against an ex parte 
decree and the appeal has not been 
withdrawn by the appellant and has 
been disposed of on any ground, the ap- 
plication under O. 9, R. 13 will not lie 
and cannot be entertained. Thus, when ~ 
an appeal from the ex parte decree is 
dismissed on the ground of limitation, 
the appeal is disposed of on any ground 
other than the ground that the appellant 
has withdrawn the appeal. As the dis- 
missal of the appeal on the ground of 
limitation results in the disposal of the 
appeal on any: ground other than the 
ground of the withdrawal of the appeal 
by the appellant, the Explanation is at- 
tracted, and the application for setting 
aside the ex parte decree becomes in- 
competent after the disposal of the ap- 
peal and cannot be entertained. AIR 
1982 Delhi 71, Reversed; AIR 1914 PC 66% 
and AIR 1924 Cal 830, Disting. 
(Paras 3, 14, 18 and 19) 
Cases Referred : Chronological Paras 
AIR 1974 SC 517: (1974) 3 SCR 287: 
1974 Cri LJ 472 2 
AIR 1956 SC 367: 1956 SCR 166 4 
AIR 1954 SC 73: 1954 SCR 384: 1954 
Cri LJ 351 4 
AIR 1932 PC 165: 59 Ind App 283: 4 


AIR 1924 Cal 830 9, 11, 17 
AIR 1921 Cal 415 | 4 
AIR 1914 PC 66 Y, 11, 16, 17 
(1584) 76 ER 637, Heydon’s case 2 


PATHAK, J.:— I agree that the ap- 


‘peal must succeed. 


2. The real question is whether the 
Explanation* to R. 13 of O. 9 of the 
Civil P. C, bars the appeal filed by the 
respondent against the ex parte decree, 
The Explanation was enacted by thé 


‘Civil P. C. (Amendment) Act; 1976 with 


effect from Feb. 1, 1977. Prior to its en- 
actment, a defendant burdened by an ex 
parte decree could apply. to the trial 
court under R, 13 of O. 9 for setting 
aside the decree. He could also appeal 
under S. 96 against the decree, The 
mere filing of the appeal did not take 
away the jurisdiction of the trial court 
to entertain and dispose of the applica- 


*"Where there has been an appeal 
against a decree passed ex parte under 
this rule, and the appeal has been 
disposed of on any ground other than* 
the ground that the appellant has 
withdrawn the appeal, no application 
shall lie under this rule for setting 
aside that ex parte decree,” 


A” 


A 


ajoperation, 
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tion for setting aside the ex parte 
decree, It was where the appéal was 
disposed of, and the appellate decree 


superseded the trial court decree by re- 
versing, confirming or varying it that 
the trial court could not proceed to set 
aside its ex parte decree. For the trial 
court decree was said to have merged 
with the appellate decree. There are of 
course cases where tha trial court 
decree does not merge with the appel- 
late decree. Such instanzes arise when 
the appeal is dismissed in default, or 
where it is dismissed as having abated 
by reason of the omission of the appel- 
lant to implead the legal representatives 
of a deceased respondent or where it is 
dismissed as barred by limitation, So 
there is a limited area where the trial 
court decree merges in the appellate 
decree, and when that takes place an 
application before the trial court for 
setting aside the decree Inses all mé€an- 
ing, It was a limited area defined by the 
operation of the doctrin2 of merger. 
From Feb. 1, 1977 the area was extend- 
ed enormously. With the Explanation in 
no application for setting 
aside an ex parte decree can lie where 
the defendant has filed an appeal and 
the appeal has been disposed of on any 


ground other than the ground that the 


appeal has been withdrawn by the ap- 
pellant, No doubt the provision is de- 
scribed as an “Explanaticn”, but as is 
well known it is not the rubric which 
decisively defines the trus nature of a 
statutory provision. Its trae nature must 
be determined from the content of the 
provision, its import gatkered from the 
language employed, and the language 
construed in the context n which the 


c provision has been enacted. In the pre- 


sent case, the rule in Heydon’s case 
(1584) 76 ER 637, approved of and ap- 
plied by this Court in Swantraj v. State 
of Maharashtra (1974) 3 SCR 287: (AIR 
1974 SC 517) and many other cases, is 
attracted, What was the law before the 
amendment, what was the mischief and 
defect for which the law did not pro- 
vide, what remedy has Parliament re- 
solved and appointed to cure the mis- 
chief, and the true reason of the remedy. 

3. It has been observed earlier that 
a defendant intending to avoid an ex 
parte decree could apply to the trial 


* court for setting it aside and could also 
appeal to a superior court against it. The. 


courts were open to a duplication of 


, Proceedings, and although the immediate 


€ 


e, 
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relief claimed in the two proceedings 

was not identical both ultimately aimed 
at a re-decision on the merits, Moreover, 
on the two proceedings initiated by the 
defendant, the application under R. 13 
of O. 9 would subsequently become in- 
fructuous if the appeal resulted in a 
decree superseding the trial court 
decree. It was also possible to envisage 
the appeal becoming infructuous if the 
trial court decree was set aside on the 
application under R. 13 of O, 9 before 
the appeal was disposed of. The plaintiff 
was in the unfortunate position of being 
dragged through two courts in simulta- 
neous proceedings, Public time and pri- 
‘vate convenience and money was sought 
to be saved by enacting the Explanation. 
The Code of Civil Procedure (Amend- 
ment) Act, 1976 was enacted with the 
avowed purpose of abridging and simpli- 
fying the procedural law. By enacting 
the Explanation, Parliament left it open 
to the defendant to apply under R. 13 
of O. 9 for setting aside an ex parte 
decree only if the defendant had opted 
not to appeal against the ex parte decree 
or, in the case where he had preferred 


an appeal, the appeal had been 
withdrawn by him. The withdrawal 
of the appeal was tantamount to 


effacing it. It obliged the defendant to 
decide whether he would prefer an ad- 
judication by the appellate court on the 
merits of the decree or have the decree 
set aside by the trial court under R. 13 
of O. 9. The legislative attempt incor- 
porated in the Explanation was to dis- 
courage a two-pronged attack on the 
decree and to confine the defendant to 
a single course of action. If he did not 
withdraw the appeal filed by him, but 
allowed the appeal to be disposed of on 
any other ground, he was denied the 
right to apply under R. 13 of O. 9. The 
disposal of the appeal on any ground 
whatever, apart from its withdrawal, 
constituted sufficient reason for bringing 


' the ban into operation. 


4. In the present case, the appeal was 
dismissed as barred by limitation, That 
it was an appeal even though barred by 
time is clear from Mela Ram & Sons v. 
Commr. of Income-tax, 1956 SCR 166: 
(ATR 1956 SC 367), where Venkatarama 
Ayyar J., speaking for the court, after 
referring to Nagendranath Dey v. Su- 
resh Chandra Dey, (1932) 59 Ind App 
283 at p. 287: (ATR 1932 PC 165 at p. 
167); Raja Kulkarni v. State of Bombay, 
1954 SCR 384 at.p. 388: (AIR 1954 SC 
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73 at p. 74) and Promotho Nath Roy v. 
W. A, Lee, AIR 1921 Cal 415 held that 
“an appeal presented out of time is an 
appeal, and an order dismissing it as 
time-barred is one passed in appeal.” 
There can be no dispute then that in 
law what the respondent did was to file 
an appeal and that the order dismissing 
it as time-barred was one disposing of 
the appeal. 


5. Accordingly, the appeal is allowed, 
the judgment and order passed by the 
High . Court are set aside and the ex 
‘parte decree passed in favour of the ap- 
pellant ig restored. There is no order as 
to costs, 


AMARENDRA NATH SEN, 3J. 
6. Whether the dismissal of an appeal 
against an ex parte decree on the 
ground that the appeal is barred by limi- 
tation attracts the provisions contained 
in the Explanation in O. 9, R. 13 of the 
Code of Civil Procedure and create a 
bar to the maintainability of an applica- 
tion under O. 9, R. 13 of the Civil P. C. 
for setting aside the ex parte decree, is 
the question which falls for determina- 
tion in this appeal by special leave 
granted by this Court. 


7. The question arises in the follow- 
ing circumstances i=- 


D ot 
e 


The appellant filed a petition against 
the respondent under S. 13 of the Hindu 
Marriage Act for the dissolution of her 
marriage with respondent and for a 
decree of divorce, The said petition was 
filed. by the appellant on 1-9-1979 and 
the appellant obtained an ex parte 
decree on 6-12-1979. It appears that .on 
10-11-1979 the respondent husband had 
addressed a letter to the Court request- 
ing the Court for an adjournment of the 
case fixed on 6-12-1979 on the ground 
that because of special assignment it 
would not be possible for him to be 
present in Court on that day. The Court 
refused to grant an adjournment and on 
that date an ex parte decree for divorce 
was -passed in favour of the appellant. 
The respondent husband preferred an 
appeal against the ex parte decree in the 
High Court. As the appeal had been filed 
in the High Court beyond time, the re- 
spondent husband also made an appli- 
cation under S, 5 of the Limitation Act 
for condonation of delay in filing the 
appeal. By its judgment and order dated 
17-3-1981, the High Court dismissed the 
` application for condonation of delay 
_ holding that no sufficient cause for con- 
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donation had been made out, The High 
Court by the same order and judgment 
also dismissed the appeal holding — 
“the appeal being barred by time is dis- 
missed”. The respondent moved an ap- 
plication before the Trial Court under 
O. 9, R. 13 of the Civil P, C. for setting 
aside the ex parte decree. The respon- 
dent had also moved an application un- 
der S, 5 of the Limitation Act for eon- 
donation of delay in making the appli- 
cation under O. 9, R. 13 of the C. P. 
Code, The learned Trial Judge held that 
no sufficient cause had been made out 
for condonation of delay and in that 
view of the matter the learned Trial 
Judge dismissed both the applications. 
Against the order of the Trial Judge, 
the respondent filed an appeal in the 
High Court, The main contention of the 
husband, the appellant in the High 
Court, was that the Trial Court was in 
error in coming to the conclusion that 
no sufficient cause for condonation of 
delay had been made out and the Trial 
Court had also erred in not setting aside 
the ex parte decree as there was suffi- 
cient cause for non-app@éarance of the 
husband on the date fixed for the hear- 
ing of the petition for divorce. On be- 
half of the wife, the respondent in the 
appeal before the High Court if was 
urged that the Trial Court was clearly 
right on merits in coming to the conclu- 
sion that no sufficient cause had been 
made out for condonation of delay and 
for setting aside the decree and it was 
further urged that in view of the pro- 
visions contained in the Explanation in 
O. 9, R. 13 of the Civil P. C.. the ap- 
plication for setting aside the ex parte 
decree was not maintainable, as the ap- 
peal preferred by the husband against 
the ex parte decree had already been 
dismissed by the High Court. The High 


-Court for reasons recorded in its judg- 


ment dated 14-9-1981 (reported in AIR 
1982 Delhi 71) came to the conclusion 
that sufficient cause had been made out 
by the husband for. condonation of de- 
lay in presenting the application under 
O. 9, R. 13 beyond the prescribed time, 
that sufficient cause had been made out 
by the husband for his non~appearance 
at the hearing of the petition on 6-12- 
1979 when the ex parte decree for di- 
vorce was passed and that the Explana- 
tion in O. 9, R. 13 did not create any 
bar to the maintainability of the appli- 


cation under O. 9, R. 13, as the appeal 
against the ex parte decree had been 
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dismissed not on merits but on the 
ground of limitation. Tte High Court 
held: “Thus I am of the view that the 
disposal of an appeal against the ex 
parte decree means disposal on mers 
for débarring the defendant applicant 


from filing or continuing an application - 


for setting aside the ex parte decree u1- 
der O. 9, R. 13 of the Code. If an appii- 
cation for condonation of delay in filing 
appeal has not been accepted it means 
no appeal was preferred -n law and dis- 
missal of appeal as barred by time 
would not be disposal of the appeal as 
contemplated under Explenation to O. 9, 
R. 13 of the Code, I, therefore, held 
that the appeallant’s application under 
O, 9, R. 13 of the Civil P. C. is maii- 
tainable”, 


8 Against the judgment and order of 
the High Court this appeal has be2n 
preferred by the wife with special leave 
granted by this Court, 


9. The main contenfion raised n 
behalf of the appellant is that on a true 
interpretation of the Explanation in O. 9, 
R. 13 of the Civil P. C. zhe application 
for setting aside the ex parte decree 
must be held to be incompetent and rot 
maintainable, It has been urged that the 
High Court erred in holding that the 
Explanation did not impcse any bar to 
the maintainability of an application in 
a case where the appeal .s not dismissed 
on merits. The argument is that the 
said interpretation by the High Cotrt 
is wrong and is clearly unwarranted >y 
the plain language uséd n the said sec- 
tion, It is urged that it -s not right to 
hold that when an appeal is filed beyond 
time and is dismissed on the ground of 
limitation, there is no apseal in the eye 
of law and therefore, no disposal of an 
appeal as contemplated ir the Explama- 
tion, The learned counsel has submitted 
that the decisions of the Privy Counzil 
in the case of Chandri abdul Majid v. 
Jawahir Lal, AIR 1914 PC 66 and of the 
Calcutta High Court in the case of Kali- 
muddin Ahmed v. Esa>vakuddin, AIR 
1924 Cal 830 are of no assistance in in- 
terpreting the provisiors contained in 
the Explanation in O. 9, R., 13 of the 
Civil P. C, 


10. The learned counsel has furtker 
submitted that the High Court went 
wrong in interfering with the  findirgs 
of the trial Court that no sufficient 
cause had been made out for condora- 
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tion of delay in filing an application un- 
der O. 9 R. 13 of the Code and in any 
event there is no justifiable reason for 
Non-appearance of the respondent on 


the due date for the hearing of the 
matter, 
11, On behalf of the respondent-hus- 


band, it has been urged that on a true 
interpretation of the Explanation, the 
High Court has correctly held that the 
Explanation will not: apply to a case 
where the appeal preferred against an 
ex parte decree is dismissed nob on 
merits but on the ground of limitation. 
Tt is the argument of the learned eoun- 
sel that the’ Explanation will only apply 
when the appeal is dismissed on merits, 
as in such a case the decree of the trial 
Court gets merged with the decree of the 
appellate Court and naturally the trial 
Court.loses its competence to set aside 
the ex parte decree which was originally 
passed by the trial Court, but has subse- 
quently mergéd in the decree passed by 
the appellate Court. The learned eoun- 
se] argues that the Explanation seeks to 
embody the principle that when- a decree 
of the trial Court gets merged in the 
decree of the appellate Court, the trial 
Court loses seisin over the matter and 
becomes incompetent to deal with a de- 
cree of the appellate Court, It is his 
argument that as in the instant case the 
appeal was dismissed on the ground of 
limitation and not on merits, there is no 
question of any merger of the decree 
of the trial Court with any decree of 
the appellate Court, He argues that an 
appeal preferred beyond time. unless 
delay in filing the appeal is condoned, 
becomes incompetent and is indeed no 
appeal in the eye of law, He has placed 
reliance on the two. decisions of the 
Privy Council in Chandri Abdul Majid 
(AIR 1914 PC 66) (supra) and Kalimud- 
din Ahmed (AIR 1924 Cal 830) (supra), 
considered by the High Court in its 
judgment, 

12. The learned counsel further 
argues that in the facts and circumstan- 
ces of this case, the High Court was per- 


fectly justified in holding that sufficient 


cause was made out for not making the 
application under O. 9, R. 13 within the 
time prescribed and for condoning the 
delay in making the application and the 
High Court was also clearly justified in 
coming to the conclusion that the respon- 
dent husband was prevented bv suff- 
cient cause for not being able to appear 
on the date fixed for hearing. He sub- 
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mits that in any event this Court in this 
appeal should not interfere with these 
findings of the High Court in the larger 
interest of the administration of justice 
and this Court should not deprive the 
husband of the opportunity of contest- 
ing the claim of the wife. 


13. The principal question as to whe- 
ther the application made by the hus- 
band for setting aside the ex parte de- 
cree is competent or not in view of the 
provisions contained in the Explanation 
in O. 9, R. 18 of the Civil P. C. turns on 
a proper interpretation of the Explana- 
tion. O. 9, R. 13 of the Civil P. C. reads 
as follows:— 


“In any case in which a decree is 
passed ex parte against a defendant, he 
may apply to the Court by which the 
decree was passed for an order to set 
it aside; and if he satisfies the Court that 
the summons was not duly served, or 
that he was prevented by any sufficient 
cause from appearing when the suit was 
called on for hearing, the Court shall 
make an order setting aside the ‘decree 
as against him upon such terms as to 
costs, payment into Court or otherwise 
as it thinks fit and shall appoint a day 
for proceeding with the suit; 

Provided that where the decree is of 
such a nature that it cannot be set aside 
as against such defendant only it may 
be set aside as against all or any of the 
other defendants also: 

Provided further that no court 
set aside a decree passed ex parte mere- 
ly on the ground that there has been an 
irregularity in the service of summons, 
if it is satisfied that the defendant had 
notice of the date of hearing and had 
sufficient time to appear and answer the 
plaintiff's claim. 

Explanation— Where there has been 
an appeal against a decree passed ex 
parte under this rule, and the appeal 
has been disposed of on any ground 
other than the ground that the appellant 
has withdrawn the appeal, no applica- 
tion shall lie under this rule for setting 
aside that ex parte decree.” 


Order 9, R. 
the setting aside of an ex parte decree 
against the defendant. It leys down the 
conditions and also the procedure 
the setting aside-of an ex parte decree, 
The Explanation was introduced into 
this provision by the Code of Civil Pro- 
cedure (Amendment) Act, 1976 (Act 104 
of 1976) and it has come into force from 
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13 makes provision for | 


for. 
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1-2-1977. The proceeding by the wife 
was initiated on 1-9-1979 and the ex 
parte decree of divorce in her favour 
was passed on 6-12-1979. The applica- 
tion by the husband bas been made for 
setting aside this ex parte decree, The 
Explanation, therefore, operates; the real 
question being whether in the facts and 


-circumstances of this case the bar creat- 


ed by the Explanation to the setting 
aside: of an ex parte decree is attracted 
to the present application. = 


14. A plain reading of the Explana- 
tion clearly indicates that if any appeal 
against an ex parte decree has been 
disposed of on any ground other than the 
ground that the appellant has withdrawn 
the appeal, no application for setting 
aside the ex parte decree under O. 9, R. 
13. of the Code will be entertained. The 
words used in the Explanation are clear 
and unambiguous, The language used 
in the explanation clearly suggests that 
where there has been an appeal against 
a decree passed ex parte and the ap- 
peal has been disposed of on any ground 
other than the ground that the appel- 
lant has withdrawn the appeal, no ap- 
plication shall lie under O. 9, Rule 13 
of the Code for setting aside the ex 
parte decree. An appeal may be dispos- 
ed of on various grounds. It may be 
disposed of after proper hearing on me- 
rits and this is usually the normal way 
of disposal of an appeal. An appeal 
may be disposed of also for non-prosecu- 
tion thereof. Though’ the dismissal of an 
appeal on the ground of non-prosecution 
of the same is not disposal of the appeal 
on merits, yet the dismissal of the ap- 
peal for non-prosecution results in the 
disposal thereof, An appeal may also be 
dismissed on the ground of limitation, if 
condonation of delay in filing the appeal 
is not allowed by the Court. An appeal 
may also be liable to be dismissed for 
non-compliance with any condition relat- 


ing to the filing of the appeal and also 


for other reasons, An appellant is also 
entitled to withdraw the appeal and the 
withdrawal of the appeal also results in 
the disposal of the appeal, though in 
such a case no merits of the appeal are 
adjudicated upon. The language used in 
the explanation makes it clear that the 
withdrawal of an appeal is considered to 
be disposal of the appeal, as contem- 
plated in the Explanation. It is signif- 
cant to note that though an appeal may 
be disposed of on very many grounds the 
Legislature has thought it fit to provide 


y 
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in the Explanation that only when an 
appeal against an ex parte decree is dis- 
posed of on the grounj that the appel- 
lant has withdrawn th2 appeal, the bar 
created to the maintairability of an ap- 
plication under O, 9, R 13 of the Code 
for setting aside the ex‘parte decree will 
not apply. The Legisla‘ure must be pre- 
sumed to know that fhere are various 
ways of disposal of ar appeal. The Le- 
gislature has, however, thought it fit to 
provide that when an appeal has been 
preferred against an ex, parte decree, 
the disposal of the appeal on any ground 
excepting the solitary sround of disposal 
of the appeal by withdrawal of the same 
by the appellant will create a bar to the 
maintainability of an epplication under 
Order 9, Rule 13 of tke Civil P, C. By 
specifically providing in the Explanation 
that the disposal of any appeal from the 
ex parte decree on ary ground other 
than the solitary grourd of withdrawal 
of the appeal by the appellant, the legis- 
lative intent’ is made manifestly clear 
that in all other cases of the disposal of 
the appeal on any other ground than the 
ground of withdrawal : of the appeal, 
there will be a bar to the maintainabi- 
lity of the application under ©. 9, R. 13 
and no application will lie 
R. 13 for the setting aside of an ex parte 
decree. Withdrawal of an appeal by an 
appellant does not result in any adjudi- 
cation on merits, Ever then, the with- 
drawal of an appeal 5 still considered 
to be a disposal of the appeal; and the 
disposal of an appeal cnly on this ground 
of withdrawal of the appeal by the ap- 
pellant, it is made clear in the Explana~ 
tion, will not create ary bar to the main- 
tainability of the applcation under O. 9, 
R. 13 of the Civil P. C. On a proper in- 
terpretation of the Explanation we are 
of the opinion that where there has been 
an appeal against an ex parte decree and 
the appeal has not been withdrawn by 
the appellant and has been disposed of 


on any ground, the application under- 


O. 9, R. 18.of the Civil P. C, will not lie 
and cannot be entertained, 


15. In the instant case, an appeal 
had admittedly been Hled against the 
ex parte decree. The appeal was beyond 
time, The appellant kad not withdrawn 
the appeal. The appellant had filed an 
application for condormtion of delay in 
preferring the appeal, The application 
for condonation of delay. had been re- 
jected by the Court amd the appeal had 
been dismissed on the ground of limita- 
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tion. The dismissal of the appeal on the 
ground of limitation resulted in disposal 
of the appeal though not on merits, The 
appeal filed against the ex parte decree 
was, therefore disposed of on ` grounds 
other than the ground that the appellant 
had withdrawn the appeal. The applica- 
tion under O, 9, R. 13 after the disposal 
of the appeal, therefore, became incom- 
petent in view of the provisions con- 
tained in the Explanation and could not 
therefore be entertained by the Court. 
The view expressed by the High Court 
must, therefore, be held to be erroneous. 


16. In support of the view taken by 
the High Court, the High Court refer- 
red to and relied on the decision of the 
Privy Council in the case of Chandri 
Abdul Majid (AIR 1914 PC 66) (supra). 
The decision of the Privy Council, in our 
opinion, has no material bearing on the 
question involved in the present appeal. 
In the case before the Privy Council, 
the Judicial Committee was concerned 
with the question as to the commence- 
ment of the period of limitation in re- 
spect of a decree passed by the trial 
Court, affirmed by the High Court on 
appeal and a further appeal therefrom 
to the Privy Council was dismissed bv 
the Privy Council ' for non-prosecution 
of the appeal. The appellant before the 
Privy Council was in the position of a 
mortgagor and the respondents of mort- 
gagees under a mortgage dated 3rd Sep- 
tember, 1868. In 1889 a suit was com- 
menced before the Subordinate J udge 
of Allahabad to enforce that mortgage 
and on the 12th May, 1890 a decree was 
passed by him for the sale of the pro- 
perty unless payment was made on or 
before the 12th August, 1890. An appeal 
was brought from that decree to the 
High Court and on the 8th April, 1893 
that appeal was dismissed and the de- 
cree of the Subordinate Judge was con- 
firmed, The mortgagor obtained leave to 
appeal to the Judicial Committee but did 
on the 
13th May, 1901, the appeal was dismiss- 
ed for want of prosecution. The mort- 
Zagor (mortgagee?) decree-holder made 
an application to the Subordinate Judge 
On the lith June, 1909 for an order ab- 
Solute to sell the mortgaged properties: 
it appears that an order had been made 
on the said application for execution in 
favour of the decree-holder and ulti- 
mately the validity of the execution 
proceedings went to the Privy Council 
for consideration, The main argument 
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before the Privy Council was that the 
decree which was sought to be enforced 
had been constructively turned into a 
decree of the Privy Council by virtue of 
the dismissal of the appeal by the Privy 
Council on 13-5-1901 for non-prosecu- 
tion of the appeal and the period of limi- 
tation therefore, was 12 years from 
13-5-1901. The Judicial Committee re- 
jected this contention holding that the 
order dismissing the appeal for want of 
prosecution did not deal judicially with 
the matter of the suit and could in no 
sense be regarded as an order adopting 
or confirming the decision appealed 
from. The Judicial Committee held that 
as there was no decree by the Judicial 
Committee adopting or confirming the 
decision appealed from, and as there was 
never any stay of the decree passed by 
the High Court affirming the decree of 
the Subordinate Judge, the period of 
limitation will run from the date of the 
passing of the decree by the High Court 
and the period will be three years from 
the date of the decree passed by the 
High Court, The Privy Council allowed 
the appeal holding that the application 
dated 11-6-1909 for sale of the mortgag- 
ed properties was barred by limitation. 
While considering the question whether 
the period of limitation should be effec- 
tive from the date of the dismissal of 
the appeal by the Judicial Committee 
for non prosecution thereof, the Judi- 
cial Committee had made the following 
observations: — 


for 
judi- 
suit and 


“The order dismissing the appeal 
want of prosecution did not deal 
cially with the matter of the 
could in no sense be regarded as an 
order adopting or confirming the decis 
sion appealed from. It merely recognis-~ 
ed authoritatively that the appellant had 
not complied with the conditions under 
which the appeal was open to him, and 
that therefore he was in the same posi- 
tion as if he had not appealed at all.” 


This position was made abundantly 
clear by the Judicial Committee by the 
observations immediately following:— 


“To put it shortly, the only decree for 
sale that exists is the decree, dated 8th 
April 1893, and that is a decree of the 
High Court of Allahabad.” 

17. In the case of Kalimuddin Aha- 
med v. Esabakuddin (AIR 1924 Cal 830), 
the material facts were:— 

A partition suit was instituted on 
29-12-1918 against several defendants, 
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among whom the appellant before the 
High Court was No. 4. Two of the defen- 
dants contested the suit and on 22-9-1919 
a preliminary decree for partition was 
made on contest against two of the de- 
fendants and ex parte against the others. 
The appellant did not appear at all in 
the first Court and he was one of the de-s 
fendants against whom the decrea was 
made ex parte, On 17-12-1919 the firs? 
defendant alone preferred an appeal 
against the decree to the High Court and 
on 20-12-1919 the appellant presented 
an application to the trial Court under - 
O. 9, R. 13 of the Civil P, C. This appli- 
cation was kept pending until after the 
disposal of the appeal preferred by the 
first defendant, One of the respondents 
in the appeal filed by the first defendant 
died and as the appellant did not ‘take 


proper steps to bring the heirs on fhe 
record, the appeal owas dismissed as 
against them; and then as against the 


others it was held that in the absence of 
the heirs of the deceased respondent the 
appeal could not proceed and the appeal 
was accordingly Jismissed on 5th Janu- 
ary, 1922, Thereafter the application of 
the appellant under O. 9, R. 13 of Civil 
P. C, came up for hearing and on 8th 
compromise 
between the plaintiff and the appellant 
Was presented and in accordance there- 
with the Court ordered that the suit 
should be restored to its original num- 
ber as against the applicant who was 
defendant No, 4 in the suit in regard to 
three only of the plots mentioned in the 
plaint, In making this order, the Court 
proceeded on the compromise alone 
without any enquiry as to the causes 
which prevented defendant No. 4 from 
appearing at the trial, In July, 1922, a 
different Judge was presiding over the 
Court and on 5th July, 1922, he express- 
ed doubt as to the legality of the order 
passed by his predecessor on 8th April, 
1922 and after hearing the arguments 
he delivered his judgment on 7th July, 
1922 holding that the order passed by 
his predecessor on 8th April, 1922 was 
made without jurisdiction because there 
was no longer any ex parte decree over 
which the Court had control and the 
said order was a nullity and utterly void 
so that no proceeding to set it aside were 
necessary and the fact of the order be- 
ing made on consent as against the plain- 


tiff could not convert it into a valid 
order, Against this judgment, an appeal 
was filed in the High Court. A Division 
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Bench of the Calcutta High Court treat- 
ed the appeal as a revision petition un- 
der S. 115 and set aside the order, hold- 
ing that when an ex parte decree was 
appealed against and also an application 
to set it aside was made but the appeal 
was dismissed for not bringing the repre- 
sentatives of the deceased respondent on 
record, the ex parte decree did not 
merge in the appellate decree and an 
order passed on consen- on the applica- 
tion to set aside the decree was not with- 
out jurisdiction. The decision of the Ju- 
dieial Committee in Abiul Majid’s case 
wag also considered in this case, Walm- 
sley, J, held at p. 832 as follows:— 

"The order of this Court may be a de- 
crea, without being such a decree as to 
supersede the decree of the lower court. 
All that this Court decided was that hav- 
ing regard to the nature of the appeal, 
a certain defendant was a necessary 
party, and that in the absence of that 
defendant, or on her death, her repre- 
sentatives, the appeal could not proceed. 
On the merits of the a>vpeal in other re- 
spects there was no adjudication, but on 
the contrary an express refusal to adju- 
dicate, Consequently it is of no import- 
ance whether the order did or did not 
amount to a decree. What is of import- 
ance is that it was not a decree in which 
that of the lower Court was merged.” 
Mukherjee, J., the other learned Judge 
on the Bench observed at p. 834:— 


“Now the consideration of the ques- 
tiok as‘ to whether the learned Subordi- 
nate Judge had jurisdiction to pass the 
order of the 8th April 1922 involves a 
consideration of the folowing questions 
(a) whether the order af this Court pass- 
ed on the 5th January, 1922, amounted 
to a decree or not, (b) if it was a de- 
cree, whether the ex parte decree can 
be held to have mergec into it, (c) whe- 
ther the learned Subordinate Judge had 
jurisdiction to set aside the ex parte de- 
cree and restore the suit, and (d) whe- 
ther his successor coulc declare or was 
right in declaring the aforesaid order a 
nullity, 


As to (a): The definicion of the word 
‘decree’ in the Code oi Civil Procedure, 
in so far as it purports to be a definition 
at all, lays down the tollowing essential 
and distinguishing elerrents viz., that 
the decision must have been expressed 
in a suit, that the decision must have 
been passed on the rigats of the parties 
with regard to all or any of the matters 
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, a decree and the other is not, It 
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in controversy in the suit, that the deci- 
sion must be one which conclusively de- 
termines those rights. Then certain 
orders which may or may not Satisfy the 
above requirements are either expressly 
included in or excluded from the defini- 
tion, The whole object of defining a ‘de- 
cree’ in the said Code appears to be to 
classify orders in order to determine 
whether an appeal or in certain cases a 
second appeal lies therefrom. Apart 
from that object this definition is of no 
value, I am not prepared to accep: the 
contention of the respondent that þe- 
cause an order rejecting a plaint is a 
decree, an order dismissing an appeal 
on the ground that it was improperly 
constituted is by mere analogy to he 
freated as a decree. J am unable to re- 
concile either in principle or in theory 
should 
stand on a different footing from orders 
of dismissal for default, and yet one is 
is true 
that an order of rejection of a plaint 
has been expressly included in the defi- 
nition of a ‘decree’ but the legislature 
has included it and no analogy can be 
drawn therefrom, The question whether 
an adjudication is an order or decree is 
to be tested not by general principles, 
but by the expressions of the Code, and 
those words are to be construed in their 
plain and obvious sense.” 


The learned Judge further held at 


p. 835 :— 


“Here the position was that the plain- 
tiff had got a decree as against the de- 


fendants in respect of a certain share; 
one of the defendants viz., the defen- 
dant No, 1, had preferred the appeal: 
excepting the question as to whether 


the appeal was maintainable in the ab- 
sence of the minors, the heirs of the de- 
fendant No. 6, no other question was 
gone into and in fact none could be liti- 


gated, and what is more important 
is what the rights of the defendant 
No, 4 were as against the plaintiff or 


whether the ex parte decree passed 
against him was a good or valid one, or 
whether it should stand at all, could 
scarcely be determined in that appeal. 


There is no authority for the proposi- 
tion that under circumstances such as 
these, the ex parte decree can possibly 
be said to have merged in the decree 
passed by the appellate Court.” 

It may be noticed that in neither of 
these two decisions there was or could 
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be any occasion for interpreting the Ex- 
planation which came to be incorporat- 
. ed years later and these two decisions 
have mainly proceeded on the basis of 
merger of the decree passed by the trial 
Court with the decree of the Appellate 
Court. 


18. The words used in the Explana- 
tion make it abundantly clear that dis- 
posal of the appeal as contemplated in 
the Explanation is not intended to mean 
or imply disposal on merits resulting in 


the merger of the decree of the trial 
Court with the decree, if any, of the 
Appellate Court on the disposal of the 


appeal. The Explanation speaks of “the 
appeal has been disposed of on any 
ground other than the ground that the 
appellant has withdrawn the appeal” 
and these words make it, 
clear that disposal of the appeal may 
“be on any ground and the withdrawal of 
an appeal by the appellant is also con- 
sidered to be the disposal of the appeal 
on the ground of withdrawal; and, the 


disposal of the appeal from the ex parte- 


decree on the ground of withdrawal of 
the appeal by the appellant has only 
been exempted from the operation of the 
Explanation. If the intention was that 
the Explanation would not be attracted 


and there would be no disposal of an- 


appeal within the meaning of the Ex- 
planation unless the appeal was disposed 
of on merits resulting in the merger of 
the decree of the trial Court with the 
decree of the Appellate Court, it would 
not have’ been necessary to provide spe- 
cifically that the disposal of an appeal 
on the ground of withdrawal would be 
exempt, because the disposal of an ap- 
peal on the ground of withdrawal would 
not be disposal of the appeal within the 
meaning of the Explanation, as on the 
withdrawal of an appeal there is no deci- 
sion on merits and there is no merger of 
the decree with any decree of the Ap- 
pellate Court, The legislature could 
also have simply provided in the Expla- 
nation for the disposal of an appeal on 
merits and it would not have been ne- 
cessary to use the other words, “on the 
disposal of an appeal on ` any ground 
other than the ground that the appel- 
lant hag withdrawn the appeal”, 
words used, “disposal of the appeal on 
any ground other than the ground that 
the appellant has withdrawn the appeal’ 
will undoubtedly attract within ifs am- 
bit the disposal of an ‘appeal on the 
ground of the same being dismissed for 


Rani Choudhury v. Suraj Jit Choudhury 


abundantly 
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non-prosecution, though in the case of 
such disposal of the appeal there will be 
no effective adjudication of the appeal 
on merits and the disposal of the appeal 
may not have the effect of the decree of 
the trial Court appealed against being 
merged ‘with any decree of the Appel- 
late Court on the disposal of the appeal. 


19. The disposal of an appeal on the 
ground of limitation may or may not be 


adjudication on the merits of the appeal, 


depending on the particular facts and 


circumstances of the case and may or ° 


may not result in the merger of the de- 
cree of the trial Court with the decree, 
if any, of the appellate Court; but there 
cannot be any manner of doubt that 
when the appeal from the ex parte de- 
cree is dismissed on the ground of limi- 
tation, the appeal is disposed of on any 
ground other than the ground that the 
appellant has withdrawn the appeal, As 
the dismissal of the appeal on the ground 
of limitation results in the disposal of 
the appeal on any ground other than the 
ground of the withdrawal of the appeal 
by the appellant, the Explanation is at- 
tracted and the application for setting 
aside the ex parte decree becomes in- 
competent after the disposal of the ap- 
peal and cannot be entertained, 


20, As in our view, the application for 
setting aside the ex parte decree does not 
lie and cannot be entertained, in view of 
the provisions contained in the Explana- 
tion, it does not. become necessary for 
us to go into the merits of the applica- 
tion to consider whether sufficient cause 
had been shown by the respondent for 
his .non-appearance at the hearing at 
the date fixed and also for not prefer- 
ring the application within the time pre- 
scribed. 

21. The appeal, therefore, succeeds. 
The judgment and order passed by the 
High Court are set aside and the ex parte 
decree passed in favour of the appellant 
on 6-12-1979 is restored, In the facts and 
circumstances of this case, we do not 
propose to make any order for costs, 


l ‘Appeal allowed, 


Ga 
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A. P. SEN; E. S. VENKATARAMIAH 
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Special Leave Petn, (Criminal) No. 1171 
of 1982, D/- 17-8-1982. 


Sampuran Singh, Petitioner v. State of 
Punjab, Respondent, 


(A) Prevention of Corruption Act 
(2 of 1947), S. 6 (1) (0) — Sanction to 
prosecute — Authority competent to re- 
move — Can be higher in rank to ap- 
pointing authority — Prosecution of Sec- 


tional Officer (Overseer) in Punjab Pub-. 


lic Works Department whose appointing 
authority. was Chief Engineer — Sanc- 
tion accorded by Chief Minister, held, 
was not invalid. ((i) Constitution of 
India, Art. 311 (1) — (ii) Punjab Public 
Works Department (Irrigation Branch) 
Overseers Engineering Stale Service, 
Class IJ, Rules (1955), R. 8.) 


Section 6 (1) (c) stipulates that the re- 
moving authority will be the sanctioning 
authority, In view of Art, 311 (1) of the 
Constitution the removing authority can- 
not be subordinate in rank to the ap- 
pointing authority. By necessary impli- 
cation the removing authority may be 
higher jn rank to the appointing autho- 
rity, (Para 11) 


Rule 8 of the Punjab Public ‘Works 
Department (Irrigation Branch) Over- 
seers Engineering State Service, Class 
III, Rules 1955, however provides that 
the appointing authority of the Sectional 
Officer is the Chief Engineer, Therefore 
removing authority could not be inferior 


' or subordinate in rank to the Chief En- 


gineer in view of Art. 311 (1) of the 
Constitution. The Chief Minister concern- 
ed is not inferior or subordinate to the 
Chief Engineer. Under Art. 311 the 
authority to remove should not be sub- 
ordinate to that by which he was ap- 
pointed, That does not mean that the 
power cannot be exercised by an auth- 
ority higher than the appointing one 
Art, 311 does not require that dismissal 
or removal must be ordered by the same 
authority who made the appointment. 
There is a compliance with cl], (D of 
Article 311 if the dismissing authority is 
not lower in rank or grade than the ap- 
pointing authority. (Case jaw discussed.) 

(Para 29) 


. 
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Therefore, the sanction to prosecute 
the Sectional Officer (Overseer) in the 
Punjab Public Works Department (Irri- 
gation Branch) accorded not by the Chief 
Engineer who was the appointing auth- 


ority but by the Chief Minister who was 


also holding the portfolio of irrigation 
at the relevant time is not invalid. 
(Para 22) 


(B) Constitution of India, Arts, 310- 
311 — Pleasure of President or Gover- 
nor — Cannot be fettered except by 
provisions of Art. 311 — It cannot be 
fettered by ordinary legislation. AIR 
1961 SC 751 and AIR 1976 SC 2433, Foll, 

(Paras 25, 26) 


Cases Referred: Chronological Paras 
AIR 1976 SC 2433: (1977) 1 SCR 87: 1976 
Lab IC 1551 26 
AIR 1970 SC 7: (1970) 1 SCR 579: 1970 
Cri LJ 1 20 


AIR 1970 SC 1896: (1969) 2 SCR 807 18 
AIR 1968 SC 1339: (1968) 3 SCR 821: 

1968 Cri LJ 1510 17 
ATR 1966 SC 1081: (1966) 2 SCR 982 15 


AIR 1964 SC 358: (1964) 4 SCR 485: 
1964 (1) Cri LJ 263 (2) 14 
AIR 1961 SC 751: (1961) 2 SCR 679: 1961 
(1) Cri LJ 773 24 
AIR 1955 SC 70: (1955) 1 SCR 965: 1955 
Cri LJ 249 23 
AIR 1952 SC 16: 1952 SCR 135 12 


: AIR 1936 PC 253 (2): 37 Cri LJ 897 10 


MISRA, J.:— The present petition for 
Special leave is directed against the order 
of the High Court dated 5th of March, 
1982 dismissing the petition under Sec- 
tion 482 of the Criminal Procedure Code, 

2 The petition was dismissed in 
limine after hearing the counsel at some 
length on 29th April, 1982, for reasons 
to be recorded later. We now proceed to 
give the reasons. 


3. The petitioner was appointed in 
the year 1961, as Sectional Officer (Over- 
seer) in the Punjab Public Works De- 
partment (Irrigation Branch) of the State 
of Punjab under the Punjab Public 
Works Department (Irrigation Branch) 
Engineering State Service, 
Class III, Rules 1955, hereinafter called 
the Rules. 


4. In the year 1971-72 a project work 
relating to desilting of ‘Kasur Nallah’ 
was taken up by the Irrigation Depart- 
ment, On 26-7-1973 on the basis of cer- 
tain complaint, the Vigilance Depart- 
ment lodged a report at Police Station, 
Valtoha, alleging that various persons in- 
cluding the petitioner herein had com- 
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mitted offences under S, 5 (2) read with 
= §. 5 (1) (c) and (d) of the Prevention of 
Corruption Act, 1947 and under Ss. 409, 
420, 461 471 and 120-B of the Indian 
Penal Code. 

5, On the basis of the said report the 
petitioner along with others was put on 
trial before Shri K. S. Bhalla, Special 
Judge, Amritsar. In the course of the 
trial the petitioner along with others 
moved an application on 26-11-1980 for 
their discharge, on the ground that the 
sanction of the Chief Engineer, who is 
the authority competent to remove the 
petitioner, within the meaning of S. 6 
(1) (c} hag not been obtained at all by 
the prosecution and instead the sanction 
has been accorded by the Chief Minister 
which amounts to sanction by the State 
Government which is the appellate auth- 
ority under the rules, It was further 
alleged that the proposal for sanction 
was not at all processed by the concern~ 
ed administrative Department. _ 

6. The learned Special Judge, how- 
ever, dismissed the petition by his order 
dated 23rd December, 1981. Feeling ag- 
grieved by the said order the petitioner 
along with Shri Jagjit Singh Bagga, Sub- 
Divisional Officer, moved an application 
under S, 482 of the Code of Criminal 
Procedure in the High Court of Punjab 
. and Haryana for quashing the proceed- 
ings pending against them in the court 
of Special Judge at Amritsar, and for 
setting aside the order dated 23rd De- 
cember, 1981, The High Court by order 
dated 5th March, 19382, dismissed. the ap- 
plication under S, 482 of the Cri. Pro- 
cedure Code in limine, The petitioner 
has now come to this court for special 
leave to appeal against the said order of 
the High Court. 


7. The contention raised on behalf of 
the petitioner is that the authority com- 
petent to remove him from his office is 
the Chief Engineer and as such sanction 
for prosecution could be accorded only 
by him and by nobody else. But in the 
present case sanction has been accorded 
by the Chief Minister and therefore, 
there is no sanction in the eye of law 
and the entire proceeding was vitiated 
on that ground and the same should be 
quashed, 


8 In order to appreciate the conten- 
tion raised it would be appropriate af 
thig stage to refer to S. 6 of the Preven- 
tion of Corruption Act, 1947. In so far 


as it is material for the purpose of this- 


case it reads: 
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“6 (1). No court shall take cognizance 
of an offence punishable under See, 161 
or Section 164 or Section 165 of the In- 
dian Penal Code, or under sub-sec, (2) 
or sub-section (3A) of Section 5 of this 
Act, alleged to have been committed by 
a public servant, except with the previ- 
ous sanction, 


(a) in the case of a person who is em- 
ployed in connection with the affairs of 
the Union and is not removable from 
his office save by or with the sanction of 
the Central Government, of the Cen- 
tral Government; 


(b) in the case of a person who is em- 
ployed in connection with affairs 
State and is not removable from his 
office save by or with the sanction of the 
State Government, of the State 
Government; 


(c) in the case of any other person, of 
the authority competent to remove him 
from his office.” 


9. The petitioner’s case will be gov- 
erned by clause (c) of S. 6 and as such 
only the authority competent to remove 
him from his office could accord sanc- 
tion for his prosecution. Under the rules, 
the Chief Engineer being the appointing 
authority of petitioner is the competent 
authority to remove him from the >2ffice. 
But in the instant case the sanction was 
accorded not by the Chief Engineer who 
was competent to remove him from office 
but by the Chief Minister who was also 
holding the portfolio of Irrigation at the 
relevant time. 


10. In support of his contention 
counsel for the petitioner placed reli- 
ance on the following cases. To start 
with reference was made to Nazir Ahb-' 
mad v., King Emperor, AIR 1936 PC 253 
(2) which laid down that where power 
is given to do a certain thing in a cer- 
tain manner, the thing must be done in 
that way or not at all. Other methods of 
performance are necessarily forbidden, 


the 


11. There is no quarrel with the pro- 
positions of law laid down in that case, 
but the question for determination here 
is who is the sanctioning authority with- 
in the meaning of S. 6 (1) (c) of the Pre- 
vention of Corruption Act 1947. S. @ (1) 
(c) stipulates that the removing auth- 
ority will be the sanctioning authority. 
In view of Article 311 (1) of the Consti- 
tution the removing authority cannot be 
subordinate in rank to the appointing 
authority, By necessary implication the 


of as 
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removing authority may- be higher in 
rank to thei appointing authority, 


12. In Commr, of - Police Bombay “y. 
Gordhandas Bhanji, 1952 SCR. 135: (AIR 
1952 SC 16), an application for permis- 


” sion to build a cinema on a site within 


the City of Bombay was rejected by the 
Commissioner of Police. Tne respondent 
applied. for reconsideration of his appli- 
cation and the Commissioner. acting on 
the advice of the Cinema Advisory Com- 
mittee, granted the application on the 
16th July, 1947 though he indicated in 
an affidavit filed later that but for this 
advice he would have refused the appli- 
cation again. Subsequently, under in- 
structions from Government the Com- 
missioner sent the followiag communi- 
cation to the respondent: “I am directed 
by. Government to inform vou that the 
permission to erect a cinema at the above 
site granted to you under the office let- 
ter dated 16th July, 1947, is hereby can- 
celled”. The respondent arplied to the 
High Court of Bombay fot an order un- 
der S. 45 of the Specific Relief Act di- 


recting the Commissioner of Police, 
Bombay, to withdraw th2. cancelation 


and to grant permission for the erection 
of the cinema and the HGgh Court di- 
rected the Commissioner cf Police “to 
withdraw the order of cancellation pass- 
ed by him.” On appeal by the Commis- 
sioner, this court held: (i) that there was 
nothing in the letter dated-16th July, 
1947, to indicate that the decision was 
not that of the Commissioner himself 
given in the bona fide exercise of the 
discretion vested in him, The = sanction 
was not consequently invalid merely he- 
cause the Commissioner d2cided to ac- 
cept the advice of the Cmema Advisory 
Committee even though without that ad- 
vice he would not have granted the per- 
mission. (ii) There was mo. valid cancel- 
lation of the license beceuse the order 
of cancellation communicated to the re- 
spondent was one mace by the Gov- 
ernment of Bombay and not by the Com- 
missioner on his own authority he acted 
in the matter only as a transmitting 
agent, 


13. So in this case also the specific 
power was given to the “Commissioner 
which could be exercised by him alone. 
- But in the case with which we are con- 
cerned the question is—vwho was the re- 
moving authority within the meaning of 
5. 6 (1) (© of the Prevertion of Corrup- 
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tion Act? Obviously’ no officer subordi- 


“nate to the appointing authority can: be 


the removing authority, This case is also 
not of much assistance to the ‘petitioner. 


14. In State of U. P. v. Singhara 
Singh, (1964) 4 SCR ,485: (AIR 1964:-SC 
358), confession had been recorded by 
the second class Magistrate who was not 
authorised to do so and therefore it 
was held that the confession had not 
been recorded under S, 164 of the Code 
and the record could not be put in evi- 
dence under Ss. 74 and 80 of the Evi- 
dence Act to prove confession. Here 
again the question for decision -was quite 
different from the question involved in 
the case in hand. 


15. In State of Punjab v. Hari Kishan 
Sharma, (1966) 2 SCR 982: (AIR 1966 
SC 1081) the Sub-Divisional Officer had 
been constituted the licensing authority, 
under S.4o0f the Punjab Cinemas (Regu- 
lation) Act, 1952, for the concerned area. 
The respondent made an application to 
him for a licence to construct a perma- 
nent cinema hall. Pending the applica- 
tion, instructions were issued by the 
State Government that all such applica- 
tions for licence shall be forwarded to 
the State Government for orders ac- 
companied with certain particulars re- 
garding the applicants. The S.D.O. for- 
warded the respondent’s application 
with the relevant particulars to the State 
Government which rejected the appli- 
cation, Appeal by the respondent to the 
State Government under S, 5 (3) of the 
Act was also rejected, In the petition . 
under Article 226 of the Constitution fil- 
ed by the respondent the High Court 
held that the State Government had no 
authority or power to require all appli- 
cations for licences under the Act to be 
forwarded to it and to deal with them 
itself, This Court while dealing with the 
question held that the scheme of the Act 
clearly indicates that there are two auth- 
orities which are expected to function 
under the Act. The licencing authority 
the Sub-Divisional Officer as well ag 
the State Government, The basic fact of 
the scheme is that the licensing auth- 
ority is solely given the power to deal 
with the applications for licence in the 
first instance, and this basic position can- 
not be changed by the State Govern- 
ment by. issuing any executive orders or 
by making rules under S. 9 of the Act. 
The court further observed : l 


ew -a 
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“The control of the State Government 
under S. 5 (2) subject to which the 
- licensing authority has to function is 
very wide; but however wide this” con- 
trol may be, it cannot justify the State 
Government to completely oust. the 
licensing authority and itself usurp 


act under the control of the State Gov- 
ernment, but it is the licensing auth- 
ority which has to act and not the or 
ernment itself,” 


16. In this case also, if the power 
has been specifically conferred upon the 
‘licensing authority to grant licenses 
then this power could only be exercised 
by that authority and by none else,- 


17. In K. M. Kanavi v. State of 
Mysore (1968) 3 SCR 821: (AIR 1968 SC 
1339), the retiring President. was directed 
by the State Government to hand over 
the charge of his office who did not 
comply with such direction. He was, 
therefore, prosecuted under S, 23A (3) 
of the Bombay Municipal Boroughs Act, 
1925. But the authorities which may di- 
rect any prosecution for punishment of 
any person offending against the prov 
sions of the Act were the Standing Com- 
mittee and the Chief Officer. .He was 
convicted under S. 23A (3) not on the 
directions of the Standing Committee. or 
the Chief Officer as required by Sec- 
tion 200 (1) but on the complaint filed at 
the instance of the State Government 
by the newly elected President. The 
High Court, dismissing revision applica- 
` tion against the order of conviction 
took the view that S. 200 (1) was only 
an enabling . provision and 
be held to be exhaustive of the 
orities who could make directions for 
initiation .of such proceedings. This 
court, however, set aside the conviction 
holding that the scheme of the Act- and 
the purpose of S. 200 (1) make it clear 
that if any proceeding for punishment 
of any person for contravention of any 
of the provisions of the Act is to be in- 
stituted, it must be instituted in the 
manner laid down in S. 200 (1) of the 
Act and in that manner only. The word 
“may”? was intended to give a discretion 
to the Standing Committee or the Chief 
Officer to make directions for taking pro- 
ceedings only when they considered it 
appropriate that such a direction should 
be made and to avoid compelling the 
Standing Committee or the Chief Officer 
to make such directions in all cases. If 


auth- 
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. . functions, The licensing authority has to 


Sugarcane (Control) . 


it could not. 


the interpretation of the High Court 


were to be accepted it. would mean tha“ 


this provision was totally unnecessary, 
because, there would be no need to con- 
fer power on the Standing Committee or 
the Chief Officer to make such direc- 
tions if such directions could be made 
or proceedings instituted at the instance 
of any private individual. For the same 
reasons this case is also distingitishable. 

18. In Purtabpore Co. Ltd. v. Cane 
Commr. of Bihar, (1969) 2 SCR 807: 


ALR. 


(AIR 1970 SC 1896), under Cl. 6 of ‘the . 


Order, 
Central Government could 


1955, 
reserve 


the 
any 


area where sugarcane was grown for a. 


factory taking into account various rel- 
evant factors, Cl. 11 allowed the Central 
Government to delegate its power under 
Cl..6 and the Central Government by a 


notification dated July 16, 1966 delegated _ 


the said power to the several State Gov- 
ernments and the Cane Commissioner of 
those States. For the seasons 1966- 67 and 
1967-68 a sugar mill situate '`on the Bihar 
Side of the border sought to have the 
area reserved for itself but by order 
dated November 30, 1966, the request 
was rejected by the State Government. 
In December 1966, the Cane Commis- 
sioner, Bihar passed an order under 
Cl. 6 (1) of the Sugarcane (Control) 
Order reserving the said area of 208 vil- 


lages for the appellant for the season 
1966-67 and 1967-68. The 5th respon- 
dent made representations to the Chief 


Minister. Acting on directions given by 
the Chief Minister the Cane Commis- 
sioner, Bihar passed orders on Novem- 
ber 14, 1967, whereby by a notification 
in the Bihar Government Gazette 121 of 
the aforesaid villages were reserved for 
the appellant and 99 villages for the 5th 
respondent. On appeal this court revers- 
ed the order observing that from the 
materials on. record the only conclusion 
Possible was that the Chief Minister im- 
posed his opinion on the Cane Commis- 
sioner, The. power exercisable by the 
Cane Commissioner under Cl. 6 (1) is a 
statutory power. He alone could have 
exercised that power. While exercising 
that power he cannot abdicate his res- 
ponsibility in favour ‘of anyone—not 
even in favour of the State Government 
or the Chief Minister, It was not proper 
for the Chief Minister to -have interfer- 
ed with the functions of the Cane Com- 
missioner, 


19. 


this case was whether the order pur- 


The question for consideration. in ~ 
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porting to have been 

Cane Commissioner had 
passed by him, This court came to the 
conclusion that the Cane Commissioner 
did not apply his mind anc he was guid- 
ed by the directions given by the Chief 
Minister. The point for consideration 
was very. much different from the point 


passed by the 
really been 


with which we are . concerned in_ this 
case. 
20. In Municipal Cozporation of 


Delhi v. Jagdish Lal, (197C) 1 SCR 579: 
(AIR 1970 SC 7), a complaint under 
S. 7 read with S, 16 of the Prevention 
of .Food .Adulteration act,. 1954, was 
filéd against the respondent, It was filed 
by the Municipal Prosecutor who had 
been authorised to file such complaints 
by a resolution passed by the appellant 
corporation under. S. 20 of the aforesaid 
Act. The respondent was acquitted by 
the High Court. Then the appellant cor- 
poration filed an applicaticn in the High 
Court for special leave tc appeal under 
S, 417 of the Code of Criminal .Proce- 
dure. The application was allowed. 
When the appeal came up for hearing 
a preliminary objection was raised by 
the respondent that the complaint hav- 
ing been filed by the Municipal Prose- 
cutor the corporation was not 
plainant’ within the meanirg of S, 417 (3) 
of the Code of Criminal Procedure and 
therefore, special leave to appeal should 
not have been granted. The High Court 


upheld the preliminary bijection and 
dismissed the appeal. By special leave 
the corporation appealed =o this Court, 


This court held that under S., 476 (1) (h) 
of the Delhi Municipal Corporation Act 
the person competent to -nstitute legal 
proceedings is the. Commissioner. How- 
ever, the present case was governed 
not by that provision bu; by S. 20 of 
the Prevention of Fooc’ Adulteration 
Act, 1954, which provides that a prose- 
cution under that Act mey be instituted 
by the Central Governmert or the State 
Government or a local authority or a 
person authorised in ths behalf, by 
general or special order >y the Central 
Government or the State Government or 
a local authority. The Municipal Prose- 
cutor had filed the complaint against the 
respondent under authority given to 
him by the resolution of the Delhi Mu- 
nicipal Corporation under S. 20 of the 
Prevention of Food Adulteration Act, In 
filing the complaint -the said prosecutor 
Was not acting on his own personal be- 
half but was acting as azent authorised 
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by the Delhi Municipal Corporation to 
file the complaint. It must, therefore, be 
deemed in law that the Delhi Municipal 
Corporation was the ‘complainant’ in the 
case for according to the Latin Maxim:. 
“Qui per alium facit per seipsum facere 
videtur” (One who does an act through 
another is deemed in law to do it him- 
self), In this case also the question for 
consideration owas entirely different 
from the one with which we are con- 
cerned, 


21, Thus, all the cases cited before 
us on behalf of the petitioner are dis- 
tinguishable on facts and are not oi - 
much assistance in solving the problem 
before us. l 

22. In the present case we are calledi 
upon to decide the question whether the} 
authority according sanction was com-; 
petent to do so within the meaning ofl 
S. 6 (1) (c) of the Prevention of Corrup- 
tion Act. S. 6 (1) (c) contemplates that 
the sanctioning authority must be com- 
petent to remove the person 
office. Rule 8 of the 
Works Department (Irrigation Branch} 
Overseers Engineering State Service, 
Class ILI, Rules 1955, however, provides 
that the appointing authority of the Sec- 
tional Offcer:'is the Chief Engineer. 
Therefore, removing authority could 
not be inferior or subordinate in rank 
to the Chief Engineer in view. of Arti- 
cle 311 (1) of the Constitution, The 
Chief Minister concerned is not inferior 
or subordinate to the . Chief Engineer 
Art. 311 (1) of the Constitution enjoins 
that no person who is a member of 3 
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Civil service of the Union or an All-India 
service or a civil service of a State orj 
holds a civil post under the Union or a 
State shall be dismissed or removed by 
an authority subordinate to that by 
which he was appointed. Under this 
Article the authority to remove should 
not be subordinate to that by which he 
was appointed. That does not mean that 
the power cannot be exercised by an 
authority higher than the appointing’ one 

.23 The true legal position is clarifi- 
ed in the following decisions. In Ma- 
hesh Prasad v. State of U. P. (1955) 1 
SCR 965: (AIR 1955 SC 70), this Court 
held: i . 

“In view of Article 311 (1) of the 
Constitution of India and Rule 1705 (c) 
of the Indian Railway Establishment 
Code, Volume I (1951 Edition) a sanction 
under Section 6 (c) of the Prevention of 
Corruption Act, 1947 (as it existed prior 
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to August 12, 1952) may be given either 
by the very authority who appointed 
the public servant or by an authority 
who is directly superior to such appoint- 
ing authority in the same department. 
But such sanction is also legal if il is 
given by an authority who is equal in 
rank or grade with the appointing auth- 
orify. Sanction is invalid if it is given 
by one who is subordinate to or lower 
than the appointing authority.” 


24. In State of U. P. v. Babu Ram 
Upadhya, (1961) 2 SCR 679: (AIR 1961 
SC 751), dealing with the pleasure of 
the President under Art. 310 of the Con- 
stitution this Court summarised the legal 
position thus (at p. 761 of ATR):— 

“The position with regard to the te- 
nure of public servants and to the taking 
of disciplinary action against them un- 
der the present Constitution was as 
follows: 


(i) Every person who was a member of 
a public service described in Art. 310 of 
the Constitution held office during the 
pleasure of the President or the Gov- 
ernor. 


(i) The power to dismiss a public ser- 
vant at pleasure was outside the scope 
of Art. 154 and, therefore, could not be 
delegated by the Governor to a subordi~ 
nate officer, and could be exercised by 
him only in the manner prescribed by 
the Constitution, 

(iii) This tenure was subject 
limitations or qualifications 
in Art. 311. 

(iv) Parliament or the Legislature of 
States could not make a law abrogating 


to the 
mentioned 


or modifying this tenure so as to im- 
pinge upon the overriding power con- 
ferred upon the President or the Gov- 


ernor under Art, 310, as 
Art. 311. . 


(v) Parliament or the Legislatures of 
States could make a law regulating the 
conditions of service of such a member 
which included proceedings by way of 
disciplinary action, without affecting the 
powers of the President or the Gover- 
nor under Art, 310 read with Art. 311. 


(vi) Parliament and the Legislatures 
also could make a law laying down and 
regulating the scope and content of’ the 
doctrine of “reasonable opportunity” 
embodied in Art. 311 but the said law 
was subject to judicial review. 


(vii) If a statute could be made by 
-Legislature within the. foregoing. per- 


qualified by 


Sampuran Singh v. State of Puni ab 
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missible limits, the rules made by an . 
authority in exercise of the power con- 
ferred thereunder would likewise be 
efficacious within the said limits.” 


25. In view of the proposition laid 
down in the case no law by the Parlia- 
ment or by the State Legislature could 
abrogate or modify to impinge upon the 
overriding power conferred on the Pre- 
sident or the Governor under Art, 310 
read with Art. 311 of the Constitution, 


26. The pleasure of the President 
under Art. 310 of the Constitution can- 
not be fettered except by the provisions 
of Art, 311. Accordingly the pleasure of 
the President or the Governor cannot be 
fettered by ordinary legislation. Again 
in Union of india v, K. S. Subramanian. 
(1977) 1 SCR 87: (AIR 1976 SC 2433), 


dealing with the pleasure of the Presi- * 
dent under Art. 


310 this court observed 
that the rules (Central Civil Services 
(Classification. Control and Appeal), 
Rules 1965, framed urider Art. 309), deal 
principally with the procedure for dis- 
ciplinary prozeedings and penalties and 
appeals and reviews against orders pass- 
ed under the rules. They are applicable 
if disciplinar; proceedings had been 
taken against the respondent, but they 
do not make disciplinary proceedings in- 
cumbent or obligatory whenever the 
services of a person are terminated. 


27. It was further held that a dis- 
missal by an officer subordinate to the 
appointing authority is null and void. 
This Art. 311 however,. does not require 
that dismissal or removal must be order- 
ed by the same authority who made the 
appointment, There is a compliance with 
el, (1) of Art. 311 if the dismissing auth- 
ority is not lower in rank or grade than 
the appointing authority. 


the 
from 


28. For ths foregoing discussion 
impugned order does not suffer 
any infirmity. 

Petition dismissed. 
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D. A. DESAI AND A. N SEN, JJ. 
Writ Petns. Nos. 4903 of 1981, 1513 of 
1979 and 5930 of 1980, D/- 25-8-1982. 


Lt. Col. Prithi Pal Singh Bedi, Petitioner 
v. Union of India and others. Respondents. 


And 


Captain Dharam Pal Kukrety and an- 
other, Petitioners v. Union f India and 
others, Respondents. - 


And 


Captain Chander Kumar Chopra, Peti- 
tioner v. Union of India and others, Re- 
spondents. . 

(A) Interpretation of Statutes — Literal 
construction — Intention of Legislature — 
Ascertainment of. 


* The dominant purpose in construing a 


statute is to ascertain the irtention of the 
Parliament. One of the well recognised 
canons of construction is thai the legislature 
speaks its mind by use of cctrect expression 
and unless there is any amoiguity in the 
language of the provision the Court should 
adopt literal construction if -1 does not lead 
to an absurdity. The first question to be 
posed is whether there is any ambiguity in 
the language used in the provision. If there 
is none, it would mean the language used, 
speaks the mind of Parliament and there is 
no need to look somewhere else to discover 
the intention or meaning. If the literal con- 
struction leads to an absurdicy, external aids 
to construction can be resorced to. To as- 
certain the literal meaning rt is equally ne- 
cessary first to ascertain- the juxtaposition in 
which the rule is placed, tke purpose for 
which it is enacted and the object. which it 


is required to subserve and the authority. 


by which the rule is framec. (Para 8) 


(B) Constitution of India, Arts. 21, 19 (1) 
(a) (c), 33 and Sch. VII, List 1, Entry 2 — 
Army Act (1950), S. 21 — Army Rules, 
(1954), Rr. 19, 20 and 21 — Law prescribing 
procedure for trial of offence by Court mar- 


tial — Requirement of Arf. 21 need. not be 


satisfied. 


Section 21 of the Army act merely con- 
fers an additional power to modify rights 
conferred by Art. 19 (1) (a) and (c) by Rules 
and such rules may set out the limits of re- 
striction. But the specific provision does 
not derogate from the generality of power 
conferred by’ Art. 33. Therefore. the law 
prescribing procedure for taal of offences 
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by court martial need not satisfy the require- 
ment of Art. 21 because to the extent the 
procedure is prescribed by law and if it 
stands in derogation of Art. 21, to that ex- 
tent Art. 21 in its application to the Armed 
Forces is modified by enactment of the pro- . 
cedure in the Army Act itself. (Para 15) 


Article 33 confers power on the Parlia- 
ment to determine to what extent any of 
the rights conferred by Part II shall, in 
their application to the members of the 
Armed Forces, be restricted or abrogated 
so as to ensure the proper discharge of 
duties and maintenance of discipline amongst 
them. Article 33 does not obligate that Paf- 
liament must specifically adumbrate eaca | 
fundamental right enshrined in Part IH and 
to specify in the law enacted in exercise of 
the power conferred by Art. 33 the degr 
of restriction or total abrogation of each 
right. That would be reading into Art. 33 
a requirement which it does not enjoin. In 
fact, after the Constitution came into force, 
the power to legislate in respect of any item 
must be referable to an entry in the relevant 
list. Entry 2 in List I: Naval, Military and 
Air Force and any other Armed Forces of 
the Union, would enable Parliament to en- 
act the Army Act and armed with this power 
the Act was enacted in July, 1950. Jt has 
to be enacted by the Parliameat subject to 
the requirements of Part ITI of the Consti- 
tution read with Art. 33 which itself forms 
part of Part III. Therefore, every provision 
of the Army Act enacted by the Parliameat, 
if in conflict with the fundamental rights 
conferred by Part III, shall have to be read 
subject to Art. 33 as being enacted with a 
view to either restricting or abrogating other 
fundamental rights to the extent of incon 
sistency or repugnancy between Part HI of 
the Constitution and the Army Act. 


(Para 15) 
(©) Army Roles (1954), Rr. 40 and 187 — 
Composition of Court martial — Require 


ments -—— Word ‘corps’: — Restricted mesam 
ing has to be given — Word ‘corps’ does 
not mean ‘army corps’. 

The expression ‘corps’ in R. 40 is not 
synonymous with the expression ‘army corps’ 
and it must receive a restricted construction 
with narrow connotation as explained in 
Rule 187 (3). (Paras 25, 26, 28) 

What is positively desired is that for the 
composition of a general court martial, one 
must strive’ to secure services -of officers of 
different corps or departments and what 
must be eschewed is its being composed ex- 
clusively of- officers of corps or departments _ 


to which: the delinquent officer belongs. '- If 
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a restricted meaning is given to the expres- 
sion ‘corps’ the rule becomes workable. If 
wider meaning is given so as to substitute 
‘army corps’ for ‘corps’ it would be wholly 
unworkable because officers will have to be 
summoned from another command alto- 
gether. Thus, if ‘army corps’ -is taken to 
mean the same thing as ‘corps’ and if the 
accused belongs to a certain army corps all 
officers belonging to various divisions under 
the same army corps, to all brigades under 
all the divisions of the same army corps, to 
all battalions under all brigades of the same 
army corps, and to all companies under all 
battalions of the same army corps will be 
disqualified because they do not belong to 
the different corps and are likely to be stig- 
matised as officers exclusively belonging to 
the same corps. A vertical movement start- 
‘ing from the bottom which is indicated by 
reference to battalion and regiment in sub- 
Tule (3) of R. 187 clearly indicates that the 
lowest formation in the battalion or the 
regiment is corps over and above those spe- 
cifically designated as corps under R. 187 (1). 
Therefore, it clearly transpires that the ex- 
pression ‘corps’ in R. 40 must be given the 
same meaning as set out in sub-rule (3) of 
R. 187 and it would mean that every battal- 
‘jon in the infantry and every regiment in 
the cavalry would by itself be corps. 

(Paras 25, 27) 


Undoubtedly Rule 40 by its very language 
is not mandatory. Rule on its own force 
insists on compliance with its requirements 
as. far as may be practicable. Even with 
this leeway, a strict compliance with the re- 
quirements of R. 40 must be insisted upon 
and the departure on the ground of practi- 
eability will, if challenged, have to be prov- 
ed within the broad parameters. of functional 
adjustability of the Army requirements. 

(Para 28) 


. @) Army Act (46 of 1950), S. 130 — 
Army Rules (1954), R: 44 — Constitution of 
Court. martial — Requirement of asking ac- 
cused whether he objects to any officer of 
Court is mandatory. 


When either a general, district or summary 
court martial is assembled and the offender 
who is to be tried is brought before it, it is 
obligatory to read out the names of the pre- 
siding officer and the members composing 
the court martial to the accused and he is 
to be asked whether he objects to his being 
tried by any of the officers sitting on the 
Court. Sub-section (2) of S. 130 requires 
that if the accused objects to any such offi- 


cer, his objection and the reply thereto of 
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the officer objected to shall be heard and 
recorded and the remaining officers of the 
Court shall in the absence of the challenged 
officer decide the. objection. The provision 


‘contained in S. 130 is elaborated in Rr. 41 


to 44. Rule 41 requires that as soon as the 
Court assembles the order convening the 
Court shall be laid before it together with 
a charge-sheet and summary of evidence as 
also the ranks, names and corps of the offi- 
cers appointed to serve on the Court. A 
duty is cast on the Court to first ascertain 
Whether it has been convened according to 
the provisions of the Act and the Rules. In 
order to find out whether Rule 40 has been 
complied with or not, the corps to which 
each officer composing the court martial is 
attached is to be set out and which will re- 
veal at a glance whether he is qualified to 
sit on the Court.. At this stage the accused 
does not enter into the picture. The duty is « 
cast on the Court itself to ascertain whether 
its constitution is in accordance with the Act 
and the Rules. Rule 42 casts a duty on the 
Court to satisfy itself that the person who 
is to be tried is amenable to the provisions 
of the Army Act and that each charge 
framed against him discloses an offence 
under the Act and is framed in accordance 
with the Rules. Then comes R. 43. After 
the Court has satisfied iiself that Rr. 41 and 
42 have been complied with the accused is 
to be brought before the Court. Rule 44 
provides that on the accused being brought 
before the Court, the order convening the 
Court and the names of the presiding officer 
and. the members of the Court shall then be 
read over to the accused and he shall be 
asked as required by Sec. 130 whether he 
has any objection to being tried by any off- 
cer serving in the Court. Whenever an ob- 


jection is taken it has to be recorded. In 


order to ensure that anyone objected to does 
not participate in disposing of the objection, 
Cl. (a) of the proviso to R. 44 directs that 
the accused shall state the names of all offi- 
cers constituting the Court in respect of 
whom he has any objection before any ob- 
jection is disposed of. This is a mandatory 
requirement because the officer objected to 
cannot participate in the decision disposing 
of the objection. (Paras ‘33, 37) 


(Œ) Army Rules (1954), Rr. 25, 22, 23, 24 
and 37 — Trial of officer by Court martial 
— Compliance of Rr. 22, 23 and 24 is not 
necessary unless there is- request from offi- 
cer — Rules are not violative of Art. 21 of 
Constitution. (Constitution of India, Arti- 
cle 21). 
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Rules 22 to 24 are mandazory in respect 
of every person subject to ‘he: Act . other 
than ‘an officer. Therefore, the requirements 
of Rr. 22 to 24 are not. mandatory in case 
of an officer and this becomes manifestly 
clear from sub-rule (1) of R 25 which pro- 
vides that where an officer is charged with 
an offence under the Act, the investigation 
shall, if he requires it, be heid, and the evi- 
dence, if he so requires, be taken in his pre- 
sence in writing in the sarae manner as 
nearly as circumstances admi-, as is required 
by R. 22 and R. 23 in the case of other per- 
sons subject to the Act. ~The opening words 
of R. 22 clearly demonstrate the mandatory 
applicability of the provisions in Rr. 22 and 
23 in case of persons subject to Act other 
than officers. Any lurking doubt in that 
behalf is removed by the lamguage of R. 25 
which provides that if an ocer is charged 
with an offence under the Act, the investiga- 
tion, if he requires, shall be held and the 
evidence, if he requires it, snall be taken in 
his presence. The petitioner in the instant 
case is an officer. Therefor2, the procedure 
prescribed in Rr, 22 and 23 will not apply 
proprio vigore to him. If he wants Rr. 22 
and 23 to be complied with, it is for him to 
make a request in that behelf. He has to 
make a twofold request: (C) that the in- 
vestigation shall be done in his presence; 
and (2) the summary of evidence shall also 
be drawn in his presence. These rules are 
not violative of Art. 21 of Constitution. 

l (Paras 37, 38) 


The Parliament has the power to restrict 
of abrogate any of the rights conferred by 
Part HI of the Constitution in their applica- 
tion to the members of the Armed Forces 
so as to ensure the proper discharge of 
duties and maintenance of discipline amongst 
them. The Act is one such law and, there- 
fore, any of the provisions of the Act can- 
not be struck down on the anly ground that 
they restrict or abrogate or tend to restrict 
or abrogate any of the rights conferred by 
Part III of the Constitutior and this would 
indisputably include Art. 21. But even apart 
from this, it is not possible to subscribe to 
the view that even where. the prescribed pro- 
cedure inheres compliance with principles 
of natural justice but makes the same de- 
pendent upon the requisition by the person 
against whom the inquiry 6 held, it would 


be violative of Art. 21 which provides that- 


no person shall be deprived of his life or 
personal liberty except acco-ding to the pro- 
cedure established by law. If the procedure 
established by law prescribes 


Pzithi Pal Singh: v. 


_ ticipate which is his right, 


compliance . 


S. c. 14.15: 


with principles ‘of natural justice but makes 
it dependent upon a requisition by the per- 
son against whom an inquiry according to- 
such procedure is to be held, it is difficult 


Union of India ' 


- to accept the submission that such proce- 


dure would be violative of Art. 21. And as 
far as the Rules are concerned, they have 
made clear distinction between an officer 
governed by the Act and any other person 
subject to the Act. Expression ‘officer’ has 
been defined to mean a person commission- 
ed, gazetted or in pay as an officer in the 
régular Army and includes various other 
categories set out therein. By the very defi- 
nition an officer would be a person belong- 
ing to the upper bracket in the Armed 
Forces and any person other than an officer 
subject to the provisions of the Act would 
necessarily imply persons belonging to the 
lower categories in the army service. Now, 
in respect of such persons belonging to the 
lower category it is mandatory that Rr. 22, 
23 and 24 have to be followed and there is 
no escape from it except on the pain of in- 
validation of the inquiry. But when it comes 
io an officer, a person belonging to the 
upper bracket in the armed forces, the ne- 
cessary presumption being that he is a highly 
educated, knowledgeable, intelligent person, 
compliance with Rr. 22, 23 and 24 is not 
obligatory but would have to be complied 
with if the officer so requires it. This is 
quite rational and understandable. One 
cannot be heard to say that he would not 
insist upon an inquiry in which he can par- 
and then turn 
round and contend that failure to hold the 
inquiry in accordance with the principles of 
natural justice as enacted in Rr. 22, 23 and 
24 though he did not insist. upon it, would 
not merely invalidate the inquiry but the 
rule which requires compliance at the request 


of the officer is in itself on that account 
ultra vires. AIR 1970 Delhi 29 (FB), Con- 
sidered. (Para 38) 


(F) Army. Rules (1954), Rr. 180, 23 and 37 
— Trial by court martial — Prior inquiry 
by Court of inquiry not obligatory. 

Rule 180 sets up a stage in the procedure 
prescribed for the courts of inquiry. It can- 
not be construed to mean that whenever or 
wherever in any inquiry in respect of any 
person subject to the Act his character or 
military reputation is likely to be affected 
setting up of a Court of inquiry is a sine 
qua non. Rule 180 merely makes it obliga- 
tory that whenever a court of inquiry is set 
up and in the course of inquiry by the court 
of inquiry character or’ military reputation 
of a person is likely to be affected then such 
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a person must be given a full opportunity 
to participate in the proceedings of court. of 
inquiry. Court of inquiry by its very nature 
is likely to examine certain issues generally 
concerning a situation or persons. Where 
collective fine is desired to be ‘imposed, a 
court of inquiry may generally examine the 
shortfall to ascertain how many persons are 
_ responsible. In the course of such an in- 
quiry there may be a distinct possibility of 
character or military reputation of a person 
subject to the Act likely to be affected. His 
participation cannot be avoided on the spe- 
cious plea that no specific inquiry was di- 
rected against the person whose character 
or military reputation is involved. To en- 
sure that such a person whose character or 
military reputation is likely to be affected 
by the proceedings of the court of inquiry 
should be afforded full opportunity so that 
nothing is done at his back and without op- 
portunity of participation, R. 180 merely 


makes an enabling provision to ensure such. 


participation. But it cannot be used to say 
that whenever in any other inquiry or an 
inquiry before a commanding officer under 
R. 22 or a convening officer under Rule 37 
of the trial by a court martial, character or 
military reputation of the officer concerned 
is likely to be affected a prior inquiry by the 
court of inquiry is a sine qua non. 
(Para 41) 
(G) Constitution of India, Arts. 5, 21 and 
32 — Citizen — Persons subject to Army Act 


do not cease fo be citizens. (Army Act 
(1950), S. 2). 
Reluctance of the apex court more con- 


cerned with civil law to interfere with the 
internal affairs of the Army is likely to 
create a distorted picture in the minds of 
the military personnel that persons subject 
to Army Act are not citizens of India. It is 
one of the cardinal features of our Consti- 
tution that a person by enlisting in or en- 
tering armed forces does not cease to be a 
citizen so as to wholly deprive him of his 
rights under the Constitution. In the larger 
interest of national security and military 
discipline Parliament in its wisdom may re- 
strict or abrogate such rights in their appli- 
cation to the Armed Forces but this process 
should not be carried so far as to create a 
class of citizens not entitled to the benefits 
of the liberal spirit of the Constitution. 
Persons subject to Army Act are citizens of 
this ancient land having a feeling of belong- 
ing to the civilised community governed by 
the liberty oriented constitution. Personal 
liberty makes for the worth of human being 
and-is. a cherished and prized right. Depri- 
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vation. thereof must be preceded by an in- 
quiry ensuring fair, just and reasonable pro- 
cedure and trial. by a Judge of unquestioned 
integrity and wholly unbiased. A marked 
diffcrence in the procedure for trial of an 
offence by the Criminal Court andthe Court 
martial is apt to generate dissatisfaction 
arising out of ‘this differential treatment. AIR 
1978 SC 1675, Foll. (Para 45) 


ŒD Army Act (46 of 1950), Section 153 
~~ Punishment under Act — No appeal or 
review provided under Act — It is serious 
lacuna —- Confirmation proceeding under 
Section 153 is not sufficient. 


Absence of even one appeal with power to 
review evidence, legal formulation, conclu- 
sion and adequacy or otherwise of punish- 
ment is a glaring lacuna in a country where 
a counterpart civilian convict can prefer 
appeal after appeal to hierarchy of Courts. 
Submission that full review of finding and/or 
sentence in confirmation proceeding under 
Section 153 is provided for is poor solace. 
A hierarchy of Courts with appellate powers 
each having its own power of judicial review 
has of course been found to be counter- 
productive but the converse is equally dis- 
tressing in that there is not even a single 
judicial review. With the expanding hori- 
zons of fair play in dction even in admin- 
istrative decision, the universal declaration of 
human rights and retributive justice being 
relegated to the uncivilised days, a time has 
come when a step is required to be taken 
for at least one review and it must truly be 
a -judicial review as and by way of appeal to 
a body composed of non-military personnel 
or civil] personnel. Army is always on alert 
for repelling external aggression and suppres- 
sing internal disorder so that the peace 
loving citizens enjoy a social order based on 
rule of law; the same cannot be denied to 
the protectors of this order. And it must 
be realised that an appeal from Ceaser to. 
Ceaser’s wife — confirmation proceeding 
under Sec. 153 has been condemned as in- 
judicious and merely a lip sympathy to form. 


(Para 45) 
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DESAI, J.— Validity anc legality of an 
order made against each petitioner conven- 
ing General Court Martial to try each peti- 
tioner in respect of the charges framed 
against each of them is questioned on 
diverse grounds but principally the composi- 
tion in each of these petitions under Art. 32 
of the Constitution. In Writ Petition No. 
4903/81 the petitioner has also challenged the 
conslitutional validity. of Eules 22, 23, 25 
and 40 of the Army Rules, 1954 (‘Rules’ for 
short) as being violative of the fundamental 
rights of the petitioner gwaranteed under 
Articles 14 and 21 of the Constitution. As 
certain contentions were common to all the 


three petitions they were heerd together and - 


are being disposed of by this common judg- 
ment. Facts alleged on which legal formula- 
tions were founded may be briefly set out 
in respect of each petitioner ` 

Re: Writ Petition No. 490331: 


.2. Petitioner Lt. Col. Prithipal Singh Bedi 
was granted permanent regular commission 
in the Regiment of Artillery in 1958 and in 
course of his service he cam2 to be promot- 
ed as Captain, then as Major and at the rel- 
evant time he was holding che rank of Lt, 
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onward despatch”. 
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Colonel and in that capacity he- was desig- 
nated as Commanding Officer, 226, Medium 
Regiment of 43 Artillery Brigade. As part 
of his duty he had to write interim con- 
fidential reports of five officers of the rank 
of Major subordinate to him. ` One Major 
R. S. Sehgal was one of the subordinate ofh- 
cers whose interim confidential report was 
written by the petitioner. Under the relevant 
rules the officer whose confidential report is 
written by his superior has to be shown the 
confidential report and in token of his having 
seen the same his signature is to be obtain- 
ed, the purpose underlying this procedure 
being that the attention of the subordinate 
officer is drawn to the counselling remark in 
the confidential report which may encourage 
him to remedy the defect pointed out and 
to improve in his efficiency. The confiden- 
tial reports prepared by the petilioner were 
to be reviewed by the Brigadier. It is alleged 
that Brig. N. Sondhi, AVSM who held the 
office of the Brigadier and under whom the 
petitioner was working as Lt. Colonel at the 
time of writing reports had already been 
transferred on Jan. 8, 1980, and, therefore, 
the confidential reports submitted by the. 
petitioner were required to be reviewed by 
the officer who occupied the office of Briga- 
dier consequent upon the transfer of Brig. N. 
Sondhi. It is admitted that petitioner had 
also received his order of transfer dated 
Feb. 6, 1980 but he left the charge on 
Feb. 26, 1980, after completing the forma- 
lity of handing over charge and also writing 
the interim confidential reports which he 
was bound to complete before proceeding on 
transfer. It is alleged that Major R. 5. 
Sehgal in respect of whom petitioner wrote 
the confidential report on Feb. 20, 1980, 
which contained a counselling remark ad- 
verse to the officer was a near relation of 
Brig. N. Sondhi. It is further alleged that 
even though Brig. Sondhi had already been 
transferred and had left charge, yet on 
Feb. 25, 1980, the confidential reports were 
forwarded by the Headquarters 43 Artillery 
Brigade to Brig. Sondhi for reviewing the 
same. While so reviewing the confidential 
reports, Brig. Sondhi addressed a query with 
respect to the last sentence in para 27 in the 
confidential report of Major Sehgal; “that 
the last sentence appears to have been 
written possibly at a different time. It is 
suggested that a confirmation may be asked 
for from the officer as to’ whether he was 
aware of the complete para prior to signing. 
The ICR may thereafter be returned for 


Suspicion underlying this 
query is that adverse entry reflected in the’ 
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Jast sentence of para 27 was interpolated 
after the confidential report was -signed by 
Major. Sehgal. The suspicion arose on’: the 
visual impression that: (a) there is change in 
ink of last line; (b) last line appears to have 
been writteri over the ‘signature of the off- 
cer reported upon; (c) size of lettering of 
the last line is smaller than the rest of the 
para. It may be mentioned that ultimately 
this alleged interpolation in the interim con- 
fidential report after the same having been 
initialled by the officer reported upon is the 
gravamen of the charge under Section 45 of 


the Army Act on which the petitioner is. 


called upon to face a trial by the General 
Court Martial convened under the impugned 
order dated April 11, 1981. 

Re: Writ Petition No. 1513/79: 


3. The first petitioner Captain Dharmpal 
Kukrety and petitioner 2 Naik Bhanwar Singh 
were both attached atthe relevant time to 2 
Rajput Regiment but since the order to try 
them before a General Court Martial both of 
them are attached to 237 Engineer Regiment 
of 25 Infantry Division whichis a part of the 
16th Corps of the Indian Army. Petitioner 1 
` was promoted as Acting Major but because 
the direction to try him before a Court 
Martial he has been reverted to the substan- 
tive rank of Captain. Petitioner 2 holds the 
substantive rank of, Naik. In the year 1978 
one Lt. Col. S. N. Verma was the Com- 
manding Officer of the 2 Rajput Regiment 
and the Ist petitioner was directly under him 
being second in command. One Major V.K. 
Singh belonging to the 2 Rajput Regiment 
was a Company Commander under Col. 
Verma. He applied’ for casual leave for 
seven days and Lt. Col. Vermae granted the 
same. In the- meantime on Oct. 14, 1978, 
Lt. Col. Verma proceeded on leave. First 
petitioner being the second in command was 
officiating Commanding Officer when Lt. 
Col. Verma proceeded on leave. On Oct. 16, 
1978, the Ist petitioner informed Major V. K. 
Singh that he could proceed on leave with 
effect from Oct. 17, 1978, for a period of 
seven days. Major V. K. Singh, however, 
overstayed his leave and returned after 10 
days. Petitioner contends that he being a 
strict disciplinarian, he did not approve of 
the default of Major Singh ‘and, therefore, 
he reported the matter to Lt. Col. Verma on 
his return from leave who in turn asked the 
Ist petitioner to make investigation and 
submit report. On the ist petitioner making 
the report, Lt. Col. S. N. Verma ordered 
abstract of ‘evidence to be recorded by fram- 
ing some charge against Major V. K. Singh. 
The allegation .is. that the father-in-law of 
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Major V. K. Singh is Deputy Speaker ‘of 
Haryana State : Legislative Assembly -and a 
man of powerful political influence who ‘ap- 
pears to have contacted third respondent Lt. 
General Gurbachan: Singh to assist his son- 
in-law Major V. K. Singh. It is alleged that: 
when Major V. K.' Singh was produced 
before 7th respondent Brigadier P. N. Kacker, 
the latter appeared reluctant to proceed 
against Major V. K. Singh. First petitioner 
sought an interview with 7th respondent and 
insisted that Ccisciplinary action should be 
initiated against Major V: K. Singh. First 
petitioner: sought an interview with 5th res- 
pondent on Dec. 16, 1978. Major V. K. 
Singh was awarded ‘displeasure’ which ap- 
pears to have infuriated the first petitioner 
because according to him punishment was 
disproportionately low compared to default. 
It is alleged that 5th respondent suggested 


that Ist petitioner be put on AFMS-10 for 


psychiatric  irvestigation. Ist petitioner 
sought attachment to other unit, certain very 
untoward incidents followed which are de- 
tailed in the report of Court of Inquiry set 
up for ascertaining the facts which are not 
necessary to be detailed here. ist petitioner 
has set out in his petition chronology of 
events leading to his being charge-sheeted. 
Ultimately, an order was made to try him 
by a General Court Martial and a General 
Court Martial was convened as per the order 
dated Oct. 7, 1979. The legality and validity 
of the order constituting the General Court 
Martial is impugned in this petition. 


Re: Writ Petition No. 5930/80. 

4. Petitioner Captain Chander Kumar 
Chopra joined the Army as 2nd Lieutenant’ 
on Jan. 12, 1969, and in course of time came 
to be promoted as Captain and at the rel- 
evant time he belonged to 877 AT BN. ASC 
under 20 Mountain Division which is one of 
the Divisions in 33 Corps. Petitioner was 
Second-in-Command. On Feb. 12, 1979, the 
petitioner sought a personal interview with 
C.O. Lt. Col. R. M. Bajaj to report against 
Major S. K. Malhotra for the irregularities 
committed in the Company disclosing mis- 
appropriation of funds, pilferage of petrol 
and stores, furnishing: of false information 
and certificates in official documents resulting 
in loss to the State, misuse of transport and 
misuse of pow2r and property. As Lt. Col. 
Bajaj did not possibly take any action on 
this report, the petitioner on March 7, 1979, 
submitted an application to the Chief of 
Staff, Headquarters, 33 Corps c/o 99 APO 
to bring to the notice of Chief of Staff the 
irregularities going on in ‘A’ Coy. 877. AT BN 
ASC. and seeking an interview at an early 


* 


‘of the Act. 
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date. The petitioner’s request for a persoral 
interview was turned down whereupon the 
petitioner made an application for casval 
leave for 13 days w. e. £. Feb. 26, 1979, which 
appears not to. have been granted. On 
March 16, 1979, the petitioner was summen- 
ed by Lt. Col. Bajaj at his residence and he 
was assured that justice would be done tut 
the petitioner should cancel the letter dated 
March 7, 1979, and surrender the demi oti- 
cial letter addressed to Coy. 33 Corps in 
the interest and name of the Unit. Theze- 
after the petitioner was-taken to office by 
Lt. Col. Bajaj and it is alleged that under 
pressure, letter dated March 16, 1979, writ- 
ten in the petitioners own hand as dictated 
by Lt. Col. Bajaj was taken and at the same 
time a number of certificates were also taken 
from the petitioner. A Court of Inquiry vas 
set up to inquire into the allegations made 
against Major Malhotra by the petitioner. 
The Court of Inquiry commenced investiga- 
tion on August 27, 1979. The petitioner stb- 
mitted a request to summon 15 witnesses to 
substantiate his allegation against Ma or 


- Malhotra. Probably this request did not find 


favour and the petitioner entertained a sus- 
picion that the members constituting the 
Court of ‘Inquiry were highly prejudiced 
against him. The Court of Inquiry subrrit- 
ted its report. It is not necessary to ze- 
capitulate the findings of the Court of in- 
quiry save and except that not only the Court 
of Inquiry negatived all the allegations of 
petitioner against Major Malhotra. but on 
the contrary found that the petitioner had 
taken some store items unauthorisedly on 
Jan. 30, 1979, which were returned on Jan. 
31, 1979. Pursuant to the findings of the 
Court of Inquiry a charge-sheet was drawn 
up against the petitioner for having commit- 
ted offences under Ss. 52 (b), 56 (a) and 63 
Direction was given for record- 
ing summary of evidence. Subsequently the 
impugned order convening the General Court 
Martial was issued. The petitioner there- 
upon filed the present petition. 

5. In each petition legality and valid-ty 
of the order convening the General Court 
Martial more particularly the composition of 
the Court Martial in respect of each peti- 


tioner is questioned. The challenge up to a 


point proceeds on grounds common to all 
the three pelitions and they may be dealt 
with first. . 


6. The contention is that the Constitution 


of General Court Martial in each case is 


illegal and contrary to Rule 40 and, there- 
fore, the order’ constituting the General 
Court Marfial in each case must be quashed. 
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4, The web of argument is woven round 
the true construction and intendment under- 
lying Rule 40. It was said that the gram- 
matical construction must accord with the 
underlying intendment of Rule 40 and that 
the approach must be informed by the ex-'— 
panding jurisprudence and widening horizon 
of the subject of personal liberty in Art. -21 
because in the absence of Art. 33 the proce- 
dure prescribed for trial by the General 
Court Martial under the Act would have 
been violative of Art: 21. Approach, it was 
urged, must be to put such liberal construc- 
tion on Rule 40 as to subserve the mandate 
of Art. 21. Army, with its total commit- 
-ment to national independence against foreign 
invasion must equally be assured the prized 
liberty of individual member against unjust 
encroachment. It was said that the Court 
should strike a just balance between military 
discipline and individual personal liberty. 
And door must not be bolted against princi- 
ples of natural justice even in respect of 
army tribunal. An unnatural distinction or 
differentiation between a civilian offender 
and an offender subject to the Act would be 
destructive of the cherished principle of 
equality, the dazzling light of the Constitu- 
tion which illumines all other provisions. 


8. The dominant purpose in construing a 
statute is to ascertain the intention of the 
Parliament. One of the well recognised 
canons of construction is that the.. legisla-. 
ture speaks its mind by use of correct ex-' 
pression and unless there is any ambiguity 
in the language of the provision the Court; 
should .adopt literal construction if it does 
not lead to an absurdity. The first question 
to be posed is whether there is any ambiguity 
in the language used in Rule 40. If there is 


-none, it would mean the’ language used, 


speaks the mind of Parliament and there is 
no need to look somewhere else to discover 
the intention or meaning. If the literal con- 
struction leads to an abusrdity, external aids 
to construction can be resorted to. To as- 
certain the literal meaning it is equally neces- 
sary first to ascertain the juxtaposition in 
which the rule is placed, the purpose fo 
which it is enacted and the object which it 
is required to subserve and the authority by 
which the rule is framed. This necessitates 


examination of the broad features of thej 
Act. 


9. The Act as its long title would show 
was enacted to consolidate and amend the 
law relating to the governance of the regular 


' Army and it came into force on July 22, 


1950. Section 2 sets out the persons subject 
to the Act. Section 3 provides the dictionary 
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clause. Sub-section (2) of Section 3 defines 
‘civil offence to mean an offence which is 
triable by a Criminal Court. Expression 
‘corps’ is defined in Section 3 (vi) to mean 
any separate body of persons subject to the 
Act which is prescribed.as a corps for the 
purpose of all or any of the provisions of 
the Act. ‘Department’ has been defined in 
placitum (ix) to include any division or 
branch of a department. Chapter If deals 
with the commission, appointment and 
enrolment of Army Personnel. Chapter IV 
sets out the statutory conditions of service 
and Chapter V deals with service privileges. 
- Chapter VI set out various offences made 
punishable by the Act. Section 69 provides 
that subject to the provisions of Section 70 
any person subject to the Act who at any 
place in or beyond India commits any civil 
offence shall be deemed to be guilty of an 
offence against the Act and if charged there- 
with under the section, shall be liable to be 
tried by a court-martial and, on conviction, 
be punishable in the manner therein pre- 
scribed. This provision would show that if 
any person subject to the Act commits any 
offence triable by ordinary Criminal Court 
which for the purpose of the Act would be 
a civil offence, is liable to be tried for the 
same, though not an offence under the Act, 
by the Court martial and be punishable in 
the manner prescribed in Section 69. Sec- 
tion 70 carves out an exception in respect of 
certain civil offences which cannot be tried 
by a court martial. In view of the provi- 
sion prescribed in Section 69, a situation is 
bound to arise where an ordinary Criminal 
Court and the court martial both will have 
jurisdiction to try a person for having com- 
miited a certain civil offence. To avoid con- 
flict of jurisdiction, Section 125 is enacted 
conferring a discretion on the officer com- 
manding the army, army. corps, divisions or 
independent brigade in which the accused 
person is serving or such other officer as may 
be prescribed to decide before which Court 
the proceeding shall be instituted and if that 
officer decides that it should be instituted 
before a court-martial, to direct that the ac- 
cused person shall be detained in military 
custody. Section 126 confers power on the 
Criminal Court to require the officer who has 


decided to use his discretion in favour of. 


court-martial under Section 125, to deliver 
the accused to the nearest magistrate to be 
proceeded against according to law, or he 
may direct the officer to postpone proceed- 
ings pending a reference to the Central Gov- 


ernment. On such a reference being made, 
the Central Government will have power to 
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determine whether the person should be 
tried by an ordinary Criminal Court or by a 
court-martial and the decision of the Central 
Government in this behalf is rendered final. 
A successive trial by a court-martial and the 
ordinary Criminal Court is distinctly possible 
in view of the provision contained in S. 127. 
Chapter VII sets out the various punish- 
ments which can be imposed under the Act. 
Chapter VIII deals with penal deductions 
that can be made from the pay and allow- 
ances of an officer.’ Chapter IX provides 
for arrest and proceedings before trial. Sec- 
tion 108 in Chapter X provides that there 
shal be four kinds of court-martial: (a) 
general courts-martial; (b) district courts- 
martial; (c) summary general court-martial; 


and (d) summary courts-martial. Sections 109 


to 112 confer power on various authorities 
to convene one or other kind of court mar- 
tial. Section 113 provides for composition 
of General Court-mariial and it may be ex- 
tracted : 


“113. A general court-martial shall con- 
sist of not less than five officers, each of 
whom has held a commission for not less 
than three whole years and of whom not 
less than four are of a rank not below that 
of ‘captain.” 


Section 118 confers power on general or 
summary general court-martial to try any 
person subject to the Act for any offence 
punishable therein and to pass any sentence 
authorised thereunder. Chap. XI prescribes 
procedure of court-martial. Section 129 pro- 
vides that every general court-martial shall, 
and every district of summary general court- 
martial may, be altended by a judge-advo- 
cate, who shall he either an -officer belong- 
ing to the department of the Judge-Advocate 
General, or any of his deputies. Section 130 
of the Act is important. and it may be ex- 
tracted : 


“130. (1) At all trials by general, district 
or summary general court-martial, as soon 
as the Court is assembled, the names of ‘the 
presiding officer and members shall be read 
over to the accused, who shall thereupon be 
asked whether he objects to being tried by 
any officer sitting on the Court. 


(2) If the accused objects to any such. 
officer, his objection, and also the reply 
thereto of the officer objected to, shall be 
heard and recorded, and the remaining off- 
cers of the Court shall, in the absence of 


- the challenged officer decide on the objection. 


(3) If the objection is allowed by one-half 
or more of the votes of the officers entitled 
to vote, the objection shall bée allowed, and 
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the member objected to shall retire, and his 
vacancy may be filled in the prescrited 
manner by another officer subject to the 
same right of the accused to object. 


(4) When no challenge is made, or wken 
challenge has been made and disallowed, or 
the place of every officer successfully chal- 
lenged has been filled by another officer to 
whom no objection is made or allowed, the 
Court shall proceed with the trial.” 


Section 133 provides that the Evidence Act, 
1872, shall subject to the provisions of -he 
Act, apply to all proceedings before a court- 
martial. Chapter XII provides for confirma- 
tion of the finding and sentence and revi- 
sion thereof. Chapter XIII deals with -he 
execution of sentence awarded by court- 
martial. Chapter XIV deals with pardons, 
remissions and suspensions of sentence. Sz2c- 
tion 191 in Chap. XV confers power to meke 
rules for the purpose of carrying into effect 


the provisions of the Act and without pte- 


judice to the generality of the power so con- 
ferred by sub-section (1), the rules made 
inter alia may provide for convening and 
constituting of courts-martial and the =p- 
pointment of prosecutors at trials by courts- 
martial, adjournment, dissolution and sitting 
of court-martial and the procedure to be 
observed in trials by courts-martial and the 
appearance of legal practitioners thereat. 


10. Armed with those powers Army Rules 
1954 have been framed. To begin with, the 
Rules in Chap. V may bt noticed. Rule 22 
prescribes procedure for hearing of charge- at 
a stage anterior to the convening of court 
martial. After this preliminary hearing of 
the charge, if further action is contemplated, 
Rule 23 prescribes procedure for recording 
summary of evidence. After recording sun- 
mary of evidence Rule 24 enables the Com- 
manding Officer either to remand the ac- 
cused for trial by a court martial or rezer 
the case to the proper superior militay auth- 
ority or if he thinks it desirable, rehear the 
case and either dismiss the charge or dispose 
of it summarily. Rule 25 provides procedure 
for inquiry of charge against an officer, the 
salient feature of it is that the procedure 
prescribed in Rules 22 and 23 is required to 
be followed in the case of an officer if he 
so requires. 


11. Rule 28 sets out the general format 
of charge-sheet and Rule 30 prescribes ccn- 
tents of charges. Rule 33 enacts detailed 
provisions for preparation for defence by the 
accused which amongst others confer a richt 
on the accused person to interview any wit- 
ness he wishes to call for his defence and an 
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embargo on censoring his correspondence 
with his legal advisers as also a prohibition 
on interviewing the witnesses whom the ac- 
cused wishes to call in his defence. Rule 34 
provides for assistance to the accused to 
summon his witnesses. Rule 37 provides for 
convening of general and district courts- 
martial. Rule 37 (1) and (2) were relied 
upon in support of a submission by Mr. 
Sanghi, which provides that the convening 
officer before convening Court martial has to 
satisfy himself that the charges to be tried 
by the Court are for offences within the 
meaning of the Act and that the evidence 
justifies a trial of those charges and if not so 
satisfied,. he is entitled to order the release 
of the accused or refer the case to the supe- 
rior military authority. 

12. Rule 41 provides that on the Court 
assembling, the order convening the Court 
shall be paid before it together with the 
charge-sheet and the summary of evidence 
or a true copy thereof and also names, rank; 
and corps of the officers appointed to serve 
on the Court. A duty is cast on the Court 
to satisfy itself that it is legally constituted 
and one such duty being that the Court, as 
far as it can ascertain, shall satisfy itself 
that it has been convened in accordance 
with the provisions of the Act and the Rules 
and that each of the officer composing the 
court-martial is eligible and not disqualified 
for serving on that court-martial and further 
in case of a general court-martial, the offi- 
cers are of the required rank. After the 
Court has satisfied itself about its constitu- 
tion, it shall cause the accused to be brought 
before it as provided in Rule 43. Rule 44 
enables the accused as required by S. 130 of 
the Act to state whether he has any objec- 
tion to be tried by any officer sitting on the 
Court. A detailed procedure is prescribed 
for disposing of the objection. Elaborate 
trial procedure is prescribed in the event the 
accused pleads not guilty and barring minor 
situational variants the procedure prescribed 
is analogous to the one prescribed in the 
Code of Criminal Procedure for trial of an 
accused by the Court of Session. A refer- 
ence to Rule 95 is advantageous. It enables 
an accused person to be represented by any 
person subject to the Act who shail be call- 
ed the defending officer or assisted by any 
person whose services he may be able to 
procure and who shall be called the friend 
of the accused. Rule 96 confers power sub- 
ject to the Rules on the Chief of the Army 
Staff to permit counsel to appear on behalf 
of the prosecutor and the accused at gene- 
ral and district courts-martial if the Chief of 
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the Army Staff or the convening officer de- 
clares that It is expedient to allow the appear- 
ance of counsel thereat, and such declara- 
tion may be made as regards all general and 
district’ courts-martial heid at any particular 
place, or as regards any particular general or 
district court-martial, and may be made sub- 
ject to such reservation. as to cases on active 
service, or otherwise, as seems expedient. In 
case of a general court-martial where it is 
obligatory to associate a Judge-Advocate, 
Rule 105 provides for powers, duties and 
obligations of the Judge-Advocate, one such 
being that both the prosecutor and the ac- 
cused are entitled to his opinion on any ques- 
tion of Jaw relating to the charge or trial. 
Rule 177 provides for setting up of a Court 
of Inquiry, its composition and the sub- 
sequent rules provide for the procedure to be 
followed by a Court of Inquiry. Rule 180 
provides that whenever an inquiry affects the 
character or military reputation of a person 
subject to the Act, full opportunity must be 
afforded to such person of being present 
throughout the inquiry and of making any 
statement and of giving any evidence he may 
wish to make or give and of cross-examining 
any witness whose evidence in his opinion 
affects his character or military reputation 
and producing any witnesses in defence of 
his character or military reputation. This 
rule was relied on by Mr. Sanghi to urge 
that whenever character or military reputa- 
tion of a person subject to the Act is in- 
volved it is obligatory to set up a Court of 
Inquiry. On a plain reading of Rule 180, the 
submission is without merits but that would 
come later. Rule 187 has, reference to Sec- 
tion 3 (vi). It prescribes that bodies of per- 
sons subject to the Act are to be treated a 
‘Corps’ for the purpose of Chap. III and 
Section 43 (a) of the Act and Chapters II 
and III of the Rules. 


13. At this stage it would be profitable 
to refer to Art. 33 of the Constitution which 
reads as under: 


“33. Power to Parliament to modify the 
rights conferred by this Part in their applica- 
tion to forces:— Parliament may by law 
determine to what extent any of the rights 
conferred by this Part shall, in their applica- 
tion to the members of the Armed Forces 
or the Forces charged with the maintenance 
of public order, be restricted or abrogated so 
as to ensure the proper discharge of their 
duties, and the maintenance of discipline 
among them.” 


Chapter IV in the Rules specifies restrictions 
on the fundamental rights. Rule 19 pre- 
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scribes restrictions on the fundamental free« 
dom under Article 19 (1) (c), to wit, to form 
associations or unions. Similarly, Rules 20 
and 21 prescribe restrictions on the freedom 
of speech and expression guaranteed under 
Article 19 (1) (a). No contention was ad- 
vanced before us in respect of restrictions 
prescribed by Rules 19, 20 and 21 on the 
freedom of speech and expression and the 
freedom of forming associations and unions. 
The contention was that a trial by a court- 
martial would result in deprivation of per- 
sonal liberty and it can only be done in view 
of Article 21, by procedure established by 
law and the law prescribing such procedure 
must satisfy the test prescribed by Arts. 14 
and 19. It was contended that in view of 
the decision in Maneka Gandhi v. Union of 
India, (1978) 2 SCR 621 : (AIR 1978 SC 
597) the law to satisfy the test of Art. 21 
must be just, fair and reasonable and if the 
procedure prescribed by the Code of Cri- 


minal Procedure for trial of offences is just, 


fair and reasonable, any deviation there- 
ftom in the procedure prescribed for trial 
by court-martial would neither be just, fair 
nor reasonable and it would be violative of 
Article 21. The question really is, how far 
this contention about violation of Article 21 
is available in view of the provision contain- 
ed in Article 33. The contention is that in 
order to satisfy the requirement of Art. 33, 
Parliament must enact a specific law specify- 
ing therein the modification of the rights 


conferred by Part III and that a restriction 


or abrogation of fundamental rights cannot 
be left to be. deduced or determined by im- 
plication. In other words, the submission is 
that the law to satisfy the requirement of 
Article 33 must be a specific law. enacted by 
Parliament in which a specific provision 
imposing restriction or even abrogation of 
fundamental rights should be made and when 
such provisions are debated by the Parlia- . 
ment it would be clear as to how far re- 
striction is imposed by Parliament on the 
fundamental rights enacted in Part IY in 
their application to the members of the 
Armed Forces or the forces charged with the 
maintenance of public order. Submission is 
that a conscious and deliberate Act of 
Parliament may permit erosion of funda- 
mental rights in their application to Armed 
Forces. Such a serious inroad on funda- 
mental rights cannot be left to Central Gov- 
ernment to be done by delegated legislation. 
Article 33 permits Parliament by law to not 


merely restrict but abrogate the fundamental 
rights enacted in Part HI in their application 


to the members of Armed Forces. The Act 
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was enacted in 1950 and was brought into 
force on July, 1950. Ths. the Act was 
enacted: after the Constifucion . came into 
force on January 26, 1950. When: power to 
legislate is conferred by Constitution,. and 
Parliament enacts a legislation, normal in- 
ference is that the legislation is enacted in 
exercise of legislative power and legislative. 
craftmanship does not necessitate specifying 
the power. Since the Constitution came into 
force, Parliament presumablr was aware that 
its power to legislate must be referable to 
Constitution and therefore .t would be sub- 
ject to the limitation prescribed by the Con- 
stitution. Whenever a legslation is being 
debated for being put on ‘he statute book, 
Articles 12 and 13 must be staring into the 
face of that body. Consecuently when the 
Act was enacted not only Arts. 12 and 13 
were hovering over the previsions but also 
Article 33 which to some extent carves out 
an exception to Articles 12 and 13 must be 
present to the corporate miad of Parliament 
which would imply that Perliament by law 
can restrict or abrogate furdamental rights 
set out in ‘Part III in thew application to 
Armed Forces. But it was said that by con- 
temporane expositio S. 21 oZ the Act clearly 
sets out the limits of suca restriction or 
abrogation and no more, Szction 21 confers 
power on the Ceniral Government to make 
rules restricting to such extent and in such 
manner as may be necessary to modify the 
fundamental freedom conferred by Art. 19 
(1) (a) and (c) in their application to Armed 
Forces and none other meaning that Armed 
Forces would enjoy other findamental free- 
doms set out in: Part TI. Armed with this 
power, Rules 19, 20 and 21 have been fram- 
ed by the Central Governm=nt. Taking cue 
from Section 21 and Rules 19, 20 and 21, it 
was submitted that while Article 33 enables 
the Parliament by law to abrogate or restrict 
fundamental rights in their application to 
Armed Forces, Parliament exercised the same 
power limited to what is prescribed in S. 21 
and specified the restrictions in Rr. 19, 20 
and 21 and, therefore, the semaining funda- 
mental rights in Part II are neither abrogat- 
ed nor restricted in their application io the 
Armed Forces. Consequenfly it was urged 
that the Act prescribing tke procedure of 
court-martial must satisfy the requirement 
of Art. 21. - 


- 14. While’ investigating amd precisely as- 
certaining the limits of inroads or encroach- ` 
ments made by legislation eracted in exercise 
of power conferred by Article 33, on the 
guaranteed fundamental righ-s to all citizens 
of this country without distinction, in respect. 
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of armed personnel,.. the . Court should be 
vigilant to hold the balance between two 
conflicting public interests namely necessity 
of discipline in armed: personnel to preserve 
national: security at any cost, because that 
itself would ensure enjoyment of funda- 
mental rights by others, and the denial to 
those responsible for national security of 
these very fundamental rights which'are in- 
separable adjuncts of civilised life. 


15. Article 33 confers power on the, 
Parliament to determine to what extent any 
of the rights conferred by Part III shall, in| 
their application to the members of the 
Armed Forces, be restricted or abrogated so 
as to ensure the proper discharge of duties 
and maintenance of discipline amongst them. 
Article 33 does not obligate that Parliament 
must specifically adumbrate each funda- 
mental right enshrined in Part HI and to 
specify in the law enacted in exercise .of the: 
power conferred by. Art. 33 the degree of re- 
striction or total abrogation of each right. 
That would be reading into Article 33 a re- 
quirement which it does not enjoin. In fact, 
after the Constitution came into force, the 
power to legislate in respect of any item 
must be referable to an entry in the relevant 
list. Entry 2 in List I: Naval, Military and 
Air Force and any other Armed Forces of 
the Union, would enable Parliament to enact 
the Army Act and armed with this power 
the Act was enacted in July, 1950. It has 
to be enacted by the Parliament subject to 
the requirements of Part III of the Constitu- 
tion read with Article 33 which itself forms} 
part of Part HI. Therefore, every provision 
of the Army Act enacted by the Parliament, 
if in conflict with the fundamental! rights 
‘conferred by Part II, shall have to be read 
subject to Art. 33 as being enacted with a 
view to either restricting or abrogating other 
fundamental rights to the extent of in- 
consistency or repugnancy between Part HI 
of the Constitution and the Army Act. This 
is no more res integra in view of the deci- 
sion of the Constitution Bench of this Court 
in Ram Sarup v. Union of India, (1964) 5 
SCR 931 : (AIR 1965 SC 247) in which re- 
pelling the contention that the restriction or 
abrogation of the fundamental rights in 
exercise of the power conferred by Art. 33 
is limited to one set out in Section 21 of the 
Act, this Court observed as under (at p. 251 
of AIR): l 

“The learned Attorney-General has urged 
that the entire Act has been enacted by 


Parliament and if any of the provisions of 


the Act is not consistent with the provisions 
of any of the articles in Part HI of the Con- 
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stitution, it must be taken that to the ex- 


tent of. the inconsistency Parliament had - 
modified the fundamental rights under those. . 


articles in their application to the person 
subject to that Act. 
the Act is as much law as the entire Act. 
We agree that each and every provision of 
the Act is a law made by Parliament and 
that if any such provision tends to effect the 
fundamental rights under Part I of the 
Constitution, that provision does not, on that 
account, become void, as it must be taken 
that Parliament has thereby in the exercise 
of its power under Article 33 of the Con- 
stitution made the requisite modification to 
affect the respective fundamental rights.” 


Section 21 merely confers an additional 
power to modify rights conferred by Arti- 
cle 19 (1) (a) and (c) by Rules and such 
rules may set out the limits of restriction. 
But the specific provision does not derogate 
from the generality of power conferred by 
Article 33. Therefore, it is not possible to 
accept . the submission that the law’ pre- 
scribing procedure for trial of offences by 
court ‘martial must satisfy the requirement 
of Article 21 because to the extent the pro- 


cedure is prescribed by law and if it stands | 


in derogation, of Art. 21, to that extent Arti- 
cle 21 in its application to the Armed: Forces 
is modified by enactment of the procedure 
in the. sarny Act itself. 


16. Incidentally a reference was made to 
 Dalbir Singh v. State of Punjab, (1962) Suppl 
3 SCR 25: (AIR 1962 SC 1106) but it 
hardly illuminates the contours of contro- 
versy. The contention raised was that Sec.. 3 
‘of the Pepsu Police (Incitement of Dis- 
affection) Act, 1953, was violative of Arti- 
cle 19 (1) (a) and was not saved by Arti- 
cle 19 (2). Repelling this contention a Con- 
stitution Bench of this Court held that the 
Police service is an arm of the State charged 
wiih the duty of ensuring and maintaining 
public order and since any breach of disci- 
pline on the part of its’ members might re- 
sult in a threat to public order, Section 3 
must be held, to be valid as having bezn 
enacted in the interest of public order within 
the meaning of Article 19 (2). ttempt was 


made to urge that as the Act in question- 
was made by the President under Art. 356- 


of the Constitution it would be an Act of 
Parliament in exercise of the power ccn- 
ferred by Article 33 and as the police force 
would be one such force as contemplated by 
Article 33 charged with the maintenance of 
- public order, the provisiors of the Act 

would be beyond the epee of Part Ii 
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ALR 


of the Constitution. This -contention was ` 
negatived on the ground that Article 33 was 
not applicable beczuse Parliament had . de- 


` legated the powers of State legislature to the 


President and, therefore, any law enacted by 
the President in exercise of this power would 
not have the force of Parliamentary legisla- 
tion contemplated by Article 33. But this 
is hardly of any assistance. In Lt, Col. M. L.. 
Kohli v. Union of India, AIR 1975 SC 612 
the petitioner chalenged certain provisions 
of the Army Act and.it was contended that 
Article 33 does not cover ex-servicemen who 
are not serving members of the defence 
forces. In fact, at the hearing of the peti- 
tion the contention was withdrawn and, 
therefore, it is not necessary to examine this 
decision any further. 


17. Mr. Tarkunde, however, contended 
that the observations of the Constitution 
Bench in Ram Sarup’s case (AIR 1965 SC 
247) in respect of the provisions of the Act 
having been enacted by the Parliament in 
exercise of power conferred by Art. 33 and 
that each and every provision of the Act is 
a law made by Parliament and if any such 
provision tends to affect the fundamental 
rights under Part IIE of the Constitution, 
that provision does not, on that account be- 
come void: as it must be taken that Parlia- 
ment has in exercise of its power, under 
Article 33 of the Constitution made the re- 
quisite modification to affect the respective 
fundamental rights, are obiter. Proceeding 
along this line it was submitted that the con- 
tention before the Constitution Bench was 
that Artic'e 22 of the Constitution conferred 
a fundamental right on a person accused of 
an offence to be defended by a lawyer of his 
own choice, the denial of this right to the 
accused would be violative of Article 22 and 
the trial would be vitiated. It is true that 
this contention was repelled on the facts 
found, namely, that the petitioner made no 
request for being represented ‘at the Court 
martial by a counsel of his own ‘choice. 
Rule 96 of the Rules provides that subject 
to the Rules, ccunsel shall be allowed to ap- 
pear on behalf of the prosecutor and accused 
at general and district courts’ martial if the 
Chief of the Army Staff or the convening 
officer declares that it is expedient to allow 
the appearance of counsel thereat and such 
declaration may be made as regards any 
particular general or. ‘district ‘court martial 
held in a particular place. etc. The question . 
of validity of this -Rule was: kept™ open. 
Frankly, there is some force in the conten- 
tion of Mr. Tarkunde ` that once having 
found that the accused- in that case ' made 


| 
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no request for being defended by a lawyer 
of his choice he could not be aeard to com- 
plain of contravention or violation of the 
right under Art. 22 and, therecore, the ques- 
tion whether the whole of the Act was en- 
acted in exercise of the power conferred by 
Art. 33 did not specifically arse. However, 
a contention was specifically canvassed be- 
fore the Constitution Bench ty the learned 
Attorney-General that Court may proceed 
on the basis that the request as claimed on 
behalf of the accused in that vase was made 
and turned down and yet the accused could 
not in that case complain of contravention 
of Art. 22 of the Constitution and this con- 
tention was in terms answered. If in this 
context the observation can bə said to be 
obiter, it is nonetheless entitlei to respect al 
our hands. 

18, It was, however, conteaded that the 
question as to the validity of the Rules en- 
“acted in exercise of the power conferred by 
Sec. 191 having been kept open, this Court 
must examine the contention afresh. It was 
urged that what Art. 33 protezts is an Act 
made by the Parliament and rot subordinate 
legislation such as the Rules and the Regu- 
lations. Section 191 confers power on the 
Central Government to make rules for the 
purposes of carrying into effect the provi- 
sions of the Act. Section 192 confers power 
on the Central Government te make regula- 
tions for all or any of the purposes of the 
Act other than those specified in Sec. 191. 
Section 193 provides that all Rules and Re- 
gulations made under the Acr shall be pub- 
lished in the official gazette and on 
publication shall have: effect es if enacted 
in the Act. What character the Rules and 
Regulations acquire when a deeming fiction 
is enacted that if enacted in accordance 
with the procedure prescribed they shall have 
effect as if enacted in the Act meaning 
thereby that they are to be treated as part 
and parcel of the enactment itself? In the 
Chief Inspector of Mines v. Lala Karam 
Chand Thapar etc., (1962) 1 SOR 9 at p. 20: 
(AIR 1961 SC 838 at p. 845), a Constitution 
Bench of this Court examined the position 
of Rules or Regulations mede under an 
Act having the effect as if exacted in the 
Act. After examining variow foreign deci- 
sions, the Court held as under: 


“The true position appears to be that the 
Rules and Regulations do mot lose their 
character as Rules and’ Regulations, even 
though they are to be of the same effect as 
if contained in the Act. They continue to 
be Rules subordinate to the Act, and though 
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for certain purposes, including the purpose 
of construction, they are to be treated as if 
contained in the Act, their true nature as 
subordinate rule is not lost.” 

19. The same question came up before a 
Constitution Bench in Kali Pada Chowdhury 
v. Union of India, (1963) 2 SCR 904: (AIR 


1963 SC 134), and the majority has almost 


accepted the same view. 

20. The effect of the expression ‘as if en- 
acted in this Act’ has occasionally presented 
difficulty arising from the context in which 
the expression is used. If the expression 
were to mean ihat the Rules or Regulations 
enacted or framed in exercise of the power 
to enact subordinate legislation have the 
same force as the provisions of the Statute 
which enables the subordinate legislation to 
be enacted, a question is bound to arise 
whether, if the provisions of the Statute are 
not open to question the subordinate legis- 
lation would also be immune from the chal- 
lenge to its validity. -In Institute of Patent 
Agents v. Lockwood, (1894) AC 347, Lord 
Herschell was of the opinion that the ex- 
pression ‘as if enacted in this Act’ would 
render the subordinate legislation as com- 
pletely exempt from judicial review as _ the 
Statute itself. However, in R. v. Minister 
of Health, ex parte Yaffe, (1931) AC 494, 
there was some disinclination to accept Lord 
Hersheil’s opinion at least to its fullest ex- 
tent. While distinguishing Lockwood’s case 
a note was taken of the fact that the Rules 
framed in exercise of the power conferred 
by S. 101 (3) of the Patents, Designs and 
Trade Marks Acts of 1883 and 1888 would 
be subject to control of Parliament and, 
therefore, Parliament was in control of the 
Rules for 40 days after they were passed 
and could have annulled them on a motion 
to that effect, and that would permit an in- 
ference that they had the same strength and 
validity as the provisions of the Statute it- 
self. Distinguishing this position in Yafie’s 
case it was noticed that there was no parlia- 
mentary manner of dealing with the con- 
firmation of the scheme by the Ministry of 
Health and, therefore, it cannot have the 
same efficacy and validity as the provisions 
of the Statute. Subsequently, in Miller v. 
Boothman, (1944) KB 336 (337), the cop- 
flict between the view of Lord Herschell in 
Lockwood’s case and the view of Lord 
Dunedin in Yaffe’s case was noticed but it 
was held to have no impact in: that case be- 
cause power was reserved with the Secretary 
of State in the later Factories Act of 1937 
to bring the earlier Regulation in conformity 
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with the intendment of the Act. It would, 
however, appear that this ancient formula 
often resorted to, to clothe subordinate legis- 
lation with the force of the provisions of 
the Statute would require further considera- 
tion. It is, however, not necessary to con- 
clude this point because the primary conten- 
tion was about the non-compliance with 
Rules rather than with their validity. 


21. Rule 40 provides for composition of | 


court martial. It reads as under: 


“Composition of court martial: (1) A 
general court martial shall be composed, as 
far as seems to the Convening Officer prac- 
ticable, of officers of different corps of 
departments, and in no case exclusively of 
officers of the corps or department to which 
the accused belongs. 


(2) The members of a court martial for 
the trial of an officer shall be of a rank not 
lower than that of the officer unless, in the 
opinion of the Convening Officer, officers 
of such rank are not (having due regard to 
the exigencies of the public service) avail- 
able. Such opinion shall be recorded in the 
convening order. 


(3) In no case shall an officer below the 
rank of Captain be a member of a court 
martial for the trial of a Field Officer.” 
The power to convene the General Court 
Martial is conferred on the Central Govern- 
ment, the Chief of Army Staff or by any 
officer empowered in this behalf by warrant 
of the Chief of Army Staff. The Officer 
empowered to convene a general court 
martial is designated in the Rules as ‘Con: 
vening Officer’. In the composition of court 
martial there is both a positive and negative 
requirement to be fulfilled. The positive 
requirement is that it shall be composed of 
officers of different corps or departments 
and the negative inhibition is that in any 
case it shall not be composed exclusively of 

officers of the corps or department to which 
' the accused belongs. Both these require- 
ments are subject to the overriding consid- 
eration that it may be so done as far as it 
seems to the Convening Officer practicable 
to do so. In other words, one or the other 
requirement may be given a go by if it is 
otherwise found not to be practicable. 


Keeping aside the functional requirement of. 


practicability of complying with R. 40, the 
Convening Officer in ordinary circumstance 
should arrange the composition of the gene- 
ral court martial as to include officers -of 
different corps or departments and must 
avoid so composing the court martial as to 
be exclusively of officers of the corps of 
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department to which the accused belongs, 
. There is a further requirement in sub-sec- 


tion (2) wbich will be presently examined. 
What constitutes Corps for the purposes of 
Rule 40 is the bone of contention between 
the parties. The expression ‘department’ did _ 
not present any difficulty. The definition of 
the expression ‘department’ is an inclusive 
deñnition. The expression would include 
any division or branch of a department. 
Learned Additional Solicitor-General stated 
that there is only one department in the 
Army and that is the department of Judge- 
Advocate. There is no other department. 
It is not necessary to dilate on this point 
because it was not contended on behalf of 
the petitioners that the personnel of the 
court martial belonged to the same depart- - 
ment, 


22. The expression ‘corps’ has been 
defined to mean any separate body of per- ™ 
sons subject to the Act which is prescribed 
as corps for the purposes of all or any of 
the provisions of the Act. And ‘prescribed’ 
means prescribed by Rules made under the 
Act. Rule 187 bears the marginal note: 
‘Corps prescribed under S. 3 (vi). Each of 
the separate bodies of persons subject to the 
Act set out in sub-rule (1) (a) to (y) is to be 
a corps for fhe purposes of Chap. II and 
S. 43 (a) of the Act and Chaps. If and MI 
of the Rules, Sub-rule (3) provides that for 
the purposes of every other provision — 
i.e., other than Chap. III and S. 43 (a) of 
the Act and Chaps. IIT and IIE of the Rules 
— each of the bodies of persons set out in 
sub-clauses (a) to (£) shall be deemed to be 
a corps. They are: (a) every battalion; 
(b) every company which does not form part 
of battalion; (c) every regiment of cavalry, 


armoured corps or artillery; (d) every 
squadron or battery which does not form ` 
part of a regiment of cavalry, armoured 


corps or artillery; (e) every school of in- 
struction, training centre, or regimental cen- 
tre: and (f) every other separate unit com- 
posed wholly or partly of persons subject to 
the Act. To ‘understand the full import of 
the expressions ‘battalion’, ‘company’, ‘regi- 


ment’, ‘squadron’ or ‘battery’, it was im- 
perative to understand the hierarchy and 
vertical formations in the Army. National 


security demands that no country would 
disclose its Army formations. But on the 
basis of the broad information available, a 
chart roughly showing vertical hierarchy 
with horizontal equation was composed to 
understand the meaning of the aforemen- 


tioned expressions : 
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Supreme Cemmander == President of India 


| 
Ohief of Army. Staff = Chief of Army Staff 





Oommand = GO0.IN O Commanding Officer. 
Army Corps Army Oorps Army Oorps Army Corps == Lt. Gen. 
| Division i Da vision Division Division == Maj. Genl. 
Brigade EFrigade f Brigade ~ Brigade <= Brigadier. 
l ces 
Battalion — Battalion Battalion — Battalion = Lt, Ool, 
(In lafantry) 
Regimens in 
sa ides 
Oompany - Osmpany Company Company == Major. 


(In Infantry) 
Battery or Squadron 
in Oavalry. 


23. President is the Supreme Commander 
of Armed Forces (see Art. 33 (2)). Under 


him is the Chief of Army Staff. The Indien’ 


Army is divided into five cammands beirg 
Northern, Central, Western Eastern ard 
Southern Commands. Each area commacd 
has under it static formation areas, sub- 
area, elc. and fighting tormation army 
corps: for example, the Western Commard 
is said to have three army zorps. Corps -n 
this sense means army formation. Speakiag 
generally, each army corps s composed of 
three or four divisions with an officer of the 
rank of Major General at its head; each 
division is divided into three or four Brigades, 
each Brigade being commanded by a Briga- 
ier; each Brigade is composed of three >r 
four battalions so designated in the case of 
Infantry and Regiment in the case of Cavalry 
or its modern equivalent; each battalion or 
regiment being commanded by an officer of 
the rank of Lt. Col., each Sattalion is di- 
vided in three or four companies in case of 
Infantry and three or fotr Batteries or 
Squadron in the case of Cevalry, each such 
unit being led by an officer af the rank of a 
Major. 


24. To start with, the expression ‘army 
corps’ should not be confused with the ex- 
pression ‘corps’. Both connote a distirct 
and different unit in the Acmy. Section 7 
and Rule 189 operate in a different situa 
tion. They merely specify who is the Com- 
manding Officer of a persen attached to 
corps, department or detechment. Corps 
forms a tiny small part of what is called 
Army Corps. 
used in S. 8 and S. 125. with its content aad 


The expressien ‘Army Corps’ : 


juxtaposition leaves no room for doubt that 
the expression ‘Army Corps’ and ‘corps’ 
have different connotation. Once this is 
borne in mind the meaning of the expression 
‘corps’ in R. 40 does not present any diffi- 


- culty. 


25. Reverting to sub-rule (3) of R. 187 
which prescribes corps for the purposes cf 
S. 3 (vi), every battalion is a corps for the 
purposes of the Act and Rules. Now there 
may be a company: but not forming part of 
a battalion and may be independent of any 
battalion and, therefore, sub-clause (b) of 
sub-rule (3) of R. 187 treats such unattach- 


_ed company not forming part of a battalion 


as a corps by itself. That is equally true of 
regiment of cavalry or armoured corps or arti- 
Ilery. Undoubtedly, every school of instruc- 
tion, training centre or regimental centre can- 
not form part ofa battalion and must of ne- 
cessity bea separate Corps. If we recall the 
composition as roughly sketched, every com- 
pany is part of some battalion because each 
battalion is sub-divided into companies. 
And that is possibly the army unit which is 
being designated as Corps. Bearing in mind 
the designation of battalion in infantry and 
Tegiment in cavalry, the unit designated as 
battalion or regiment will be a corps for the 
purpose of the Act and the Rules. This 
conclusion is reinforced by reference to 
R. 187 (1) in which there are separate bodies 
of persons each by its very designation, 
duties and responsibilities and functional re- 
quirement would not be part of regular army 
battalion and, therefore, each has tọ be 
designated as a corps for the purposes of 
the Act and the Rules. If each battalion in 
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the infantry or regiment in cavalry would 
be a corps for the purposes of R. 40, the 
selection .of personnel for composing a gene- 
ral court martial would not present difficulty. 
If on the other hand as contended for the 
petitioners that the expression ‘corps’ is an 
interchangeable substitute for the expression 
‘army corps’, the difficulty of setting up a 
general court-martial in strict compliance 
with Rule 40 would be insurmountable. 
This can be demonstrably established if the 
. composition of the army as hereinabove set 
cut is recalled for the limited purpose of 


pointing out that command is composed of 


army corps and each army corps is led by 
the officer of the rank of Lt. General. Ex- 
pression ‘command’ may be clarified in the 


sense that this country is divided into vari- 
ous commands such as Western Command, 
Northern Command, etc. Now, if various 
army corps form part of the command and 
if for setting up a general court martial in 
strict compliance with R. 40 is to be insist- 
ed upon, persons from different army corps 
have to be selected because as far as prac+ 
ticable officers of different army corps — 
substituting the expression for corps — for 
the time being will have to be selected. But 
the negative inhibition of R. 40 will present 
an insurmountable difficulty in that any such 
general court martial shall not be composed 
exclusively of officers of the same _ corps. 
Translated into functional adaptability offi- 
cers under the same army corps attached to 
various divisions, brigades under the various 
divisions, battalions under the brigades and 
companies under the battalions will be dis- 

qualified from serving on the general court 
' martial because they all belong to the same 
‘army corps’. That could not be the object 
underlying R. 40. Instead of vertical move- 
ment, if a downward movement in the army 
command is taken into account to ascertain 
the meaning of the expression ‘corps’, R. 40 
will become workable and would be easy te 
comply with. What is positively desired is 
that for the composition of a general court 
martial, one must strive to secure services 
of officers of different corps or departments 
and what must be eschewed is its being com- 
posed exclusively of officers of corps or 
departments to which the delinquent officer 
belongs. If we give a restricted meaning to 
tthe expression ‘corps’ the Rule becomes 
workable. If wider meaning is given so as 
to substitute ‘army corps’ for ‘corps’ it 
would be wholly unworkable because off- 
cers will have to be summoned from an- 
other command altogether. Thus, if we 


take ‘army corps’ to mean the same thing 
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as ‘corps’ and if the accused belongs to a 
certain army corps all officers belonging to 
various divisicns under the same army corps, 
to all brigades under all the divisions of 
the same army corps, to all battalions under 
all brigades of the same army corps, and 
to all companies under all battalions of the 
same army corps will be disqualified because 
they do not belong to the different corps 
and are likely to be stigmatised as officers 
exclusively belonging to the same corps. A 
vertical movemeni starting from the bottom 
which is indicated by reference to battalion 
and regiment in sub-rule (3) of Rule 187 
clearly indicates that the lowest formation 
in the batialicn or the regiment is corps 
over and above those specifically designated 
as corps under R. 187 (1). Therefore, it 
clearly transpires that the expression ‘corps’ 
in R. 40 must be given the same meaning 
as set out in sub-rule (3) of R. 187 and it 
would mean that every battalion in the in-' 
fantry and every regiment in the cavalry} 
would by itself be a corps. 


26. This interpretation accords with the 
intendment underlying R. 40. Rule 40 takes 
note of a possible official bias or personal 
bias on account of close association. If. 
officers belonging to the same corps have to 
try brother officer, either there might be 
possible indulgence towards the brother off- 
cer or familiarity in working together may 
have bred such contempt that bias is in- 
evitable. To decry any such possibility and 
to put personnel of general court martial 
beyond reproach, to make it unbiased and 
objective, composition of court martial was 
to be so devised by statutory rules as to 
make it an ideal body having all the trap- 
pings of a Court. Two fundamental princi- 
ples in this behalf are that the Judge must 
be unbiased and objective, free from perso- 
nal likes and dislikes or prejudice consequent 
upon association or close familiarity. 
People drawn from ‘different corps and 
avoiding officers of the same corps compos- 
ing the general court martial would ensure 
an objective, unbiased body. If this is the 
underlying intendment, it is achieved by giv- 
ing the expression ‘corps’ a restricted mean- 
ing and not a wide meaning to make it 
synonymous with ‘Army Corps’ at the top, 
so that it may almost become impossible to 
search only officers belonging to different 
army corps and avoid manning the court- 
martial exclusively by officers belonging te 
same corps because a large body of officers 
would spill over the line. If on the other 
hand as is clearly indicated by sub-rule (3) 
of R. 187 a battalion or a regiment is treat- 
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ed as a'corps then it is easy to provide 
composition of court martial in strict com- 
pliance with R. 40. Under a brigade there 
are number of battalions. Each battalion 
would be a corps. One can easily drew 


officers from different battalions as thəy 
would be belonging to different corps and 
one can avoid what is negztively inhibited, 


viz, a general court martial being composed 
exclusively of officers of the corps to whizb 
the accused belongs. If the accused belongs 
to one battalion, even under the 
brigade there are number of battalions, aad 
each battalion being a. corps, officers from 
battalions other than the bettalion to which 
the accused belongs can be conveniencly 
summoned because each batalion- is uncer 
-the same Brigadier. In this manner officers 
belonging to different corps can be summon- 
ed and one can easily avoic a general court 
martial composed exclusivels of officers of 
the corps ‘to which the accised belongs. It 
would be unwise to reject this construction 
on the ground that it does not take note of 
and try to avoid command influence. Com- 
„mand influence is too vagus a concept to 
call in aid for construction of a rule. View- 
ed from either angle the expression ‘corps’ 
in R. 40 is not used in the same. sense in 
which the expression ‘army corps’ ‘is ured 
but it is used in the sense m which it is de- 
fined and elaborated in R. 187. 


27. It was contended that the interpreta- 
tion of R. 40 must be informed by the undar- 
lying intendment that officers composing -he 
court-martial must be independent of com- 
mand influence or influence of superior offi- 
cers like the Convening Offcer. ‘This is wn- 
questionably correct, save and except saying 
what meaning one must assign to a loose 
expression like ‘command influence’. If by 
command one at the highest level such as 
Commander-in-charge of amea is the cne 
likely to permeate his influence down to he 
‘lowest level it would be impossible to set up 
a court martial of officers belonging to. en- 
tirely a different command. The expressions 
like the ‘command influence’ and the ‘in- 
fluence of superior officers’ Rave to be under- 


stood in the context of the vertical hierar- 
chy in the composition of army. Once it 
transpires that the expression ‘corps’ in 


Rule 40 has the same meaning as has been 


set out in R. 187 and, therfore, a battalion 
would be a corps and an anattached com- 
pany can be a corps by itself, it becomes 
easy and practicable to set cp a court martial 
in which officers outside the corps would be 
available and such officers outside the sa-ne 
corps to which an. accused belongs could 
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certainly be said to be free from command 
influence. But to urge that even if the offi- 
cers of another battalion but forming a part 
of the same brigade are selected the Briga- 
dier being the top officer under whom vari- 
ous battalions must be operating, the com- 
mand influence will permeate down, the 
same difficulty would arise as hereinbefore 
explicitly set out in setting up a court mar- 
tial. The intendment underlying R. 40 is 
fully subserved by the interpretation, which 
the language employed indicates, put on the 
expression ‘corps’ in Rule 40. 

28. Undoubtedly R. 40 by its very lang- 
uage is not mandatory. The Rule onits owni 
force insists on compliance with its requir ə; 
ments as far as may be practicable. Eveni 
with this leeway, a strict compliance with! 
the requirements of R. 40 must be insisted | 
upon and the departure on the ground of! 
practicability will, if challenged, have to be 
proved within the broad parameters of func- 
tional adjustibility of the Army require- 
ments. If the interpretation canvassed on: 
behalf of the petitioners is accepted every: 
time the soul of R. 40 will be sacrificed at 
the altar of: practicability while the interpre- 
tation which we put on the expression 
‘corps’ in R. 40 would help in avoiding 
clause and 
that in a very large number of cases strict 
compliance with R. 40 can be insisted upon. 
If a court martial is set up not in conso- 
nance with R. 40 and the defence of practi. 
cability is advanced the same can be exam- 
ined with precision. Therefore, the expres- 
sion ‘corps’ in R. 40 is not synonymous with 
the expression ‘army corps’ and it must re- 
ceive a restricted construction with narrow]. 
connotation as explained in R. 187 (3). 

29. There are two further requirements 
to be complied with while setting up a gene- 
ral court martial. Section 113 provides that 
a general court martial shall consist of not 
less than five officers, each of whom has 
held a commission for not less than three 
whole years and of whom not less than four 
are of a rank not below that of Captain. 
Sub-rule (2) of R. 40 adds one more condi- 
tion that the members of court martial for 
trial of an officer shall be of a rank not 
lower than that: of the officer unless in the 
opinion of the Convening Officer, officers of 
such rank are not (having due regard to 
the exigencies of public service) available. 
Such opinion has to be recorded in the cen- 
vening order. Sub-rule (3) of R. 40 merely 
incorporates the mandate of S. 113. 


30. Having formulated the necessary test 


for examining the .validity of the- composi- 
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tion of general court martial it is necessary 
to turn to the facts of each case in this be- 
half. Lt. Col. Prithi Pal Singh Bedi (Writ 
Petn. No. 4903/81) was holding the rank of 
Lieutenant Colonel and belonged to the 226 
Regiment of 43 Artillery Brigade of 9th 
Infantry Division of the Indian ‘Army at 
the relevant time. The general court martial 
set up to try him was composed of five ofi- 
They are: Brigadier Kalkat, an officer 
in rank higher than the petitioner, Lt. Col. 
Khullar, Lt. Col. Yadav, Lt. Col. WNathu 
Singh and Lt. Col. Kohli, all of co-ordinate, 
same or of equal rank, and even though 
they all belong to 9th Infantry Division, 
they are drawn from different brigades and 
regiments and that becomes distinctly clear 
from the attachment of each set out in the 
order convening the general court martial. 
To be precise, Lt. Col. Khullar was Officer 
Commanding 168. Field Regiment, Lt. Col. 
Yadav Bhopal Singh, S. M. Dogra was offi- 
cer commanding 10 Dogra, Ltd. Col. Nathu 
Singh, Punjab was officer commanding 5th 
Rajputana Rifles. It would appear at a 
glance that even though all the five officers 
belong to the 9th Division, none of them 
belongs to the same corps to which the peti- 
tioner belonged and none was lower in rank 
than the rank held by the petitioner. There- 
fore, the requirement of R. 40 is strictly 


complied with and there is no contravention — 


in letter and spirit thereof. 


31. In the case of Capt. Dharam Pal 
Kukrety (Writ Petition No. 1513/79), the 
general court martial is composed of seven 
Officers. Petitioner Kukrety was holding the 
tank of a Captain. Of the seven officers 
composing the court martial the seniormost 
is a Brigadier, the next in rank is holding 
the rank of Lt. Col. and the remaining five 
are of the rank of Major. Their designa- 
tions and attachments show that none of 
them is even equal in rank with the peti- 
tioner; each is holding a rank higher than 
the petitioner. Petitioner at the relevant 
time belonged to 25 Infantry Division which 
is a division of the 16th Corps of the Indian 
Army. And all the members composing the 
court martial belonged to the 25th Infantry 
Division which itself is a division of the 
15th-Corps of the Indian Army. But the 
expression ‘corps’ qualifying ‘16th’. is army 
corps and not corps as understood in R. 40. 
None of the officers composing the general 
court martial in the case belongs to the 
corps to which the petitioner belonged. 
Therefore, there is no violation of Rule 40. 

32. The petitioner Capt. Chander Kumar 
Chopra (Writ Petition -No. 5930/80) has 
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elleged in his petition that he belongs to the 
33 corps and that each such corps is divid- 
ed into divisions. This will clearly show 
that by saying that he belongs to 33 corps 
he means to suggest that he belongs to 33 
Army Corps. At the relevant lime the peti- 
tioner was holding the rank of a Captain 
and was attached to 877.At. BN. ASC c/o 
$9 A. P.O. There is not one word in the 
petition that any of the officers composing 
the general court martial set up to try him, 
belongs to his corps in the sense in which 
the word has been interpreted by us. Nor’ 
kas he alleged that anyone lower in rank 
than a Captain has been nominated as a 
member of the general court martial set up 
to try him. Therefore, even in this case 
there is nothing to show that R. 40 has been 
violated. i , 

33. It would be advantageous at this 
stage to call attention to the provision con- 
tained in S. 130 of the Act and Rr. 41 to 
44 of the Rules. When either a general, 
district or summary court martial is assem- 
bled and the offender who is to be tried is 
brought before it, it is obligatory to read 
out the names of the Presiding Officer and 
the members composing the court martial 
to the accused and he is to be asked whe- 
ther he objects ta his being tried by any of 
the officers sitting on the Court. Sub-sec- 
tion (2} of S. 130 requires that if the accus- 
ed objects to any such officer, his objection 
and the reply thereto of the officer objected 
to shall be heard and recorded and the re- 
maining officers of the Court shall in the 
absence of the challenged officer decide the 
objection. The provision contained in Sec- 
tion 130 is elaborated in Rules 41 to 44. 
Rule 41 requires that as soon as the Court 
asembles the order convening the Court 
shall be laid before it together with a charge- 
sheet and summary of evidence as also the 
ranks, names and corps of the officers ap- 
A duty is 
cast on the Cecurt to first ascertain whether 
it has been convened according to the pro- 
visions of the Act and the Rules. In order 
to find out whether 
plied with or not, the corps to which each 
officer composing the court martial is attach- 
ed is to be set.ouf and which will reveal at 
a glance whether. he is qualified to sit on 
the Court. At this stage the accused does 
not enter into the picture. The duty is cast 
on the Court itself to ascertain whether its 
constitution is in accordance with the Act 
and the Rules. Rule 42 casts a duty on the 
Court to satisfy itself that the person who 
is to be tried is.amenable to the provisions 
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of the Army Act and that each charge 
framed against’ him disclcses an offence 


under the Act and-is framzd in accordance 
with the Rules. Then comes R. 43. After 
the Court has satisfied itself that Rr. 41 and 
42 have been complied with the accused is 
to be brought before the Court. Rule 44 
provides that on the accused being: brought 
before the Court, the order convening the 
Court and the names of the Presiding Officer 
‘and the members of the Court shall then 
be read over to the accused and he shall be 
asked as required by S. 13} whether he has 
any objection to being tried by any officer 
serving in the Court. Whenever an ob‘ec- 
tion is taken it has to be recorded. In order 
to ensure that anyone objected to does not 
participate in disposing 0- the objection, 
clause (a) of the proviso te R. 44 directs 
that the accused shall state the names of 
all officers constituting the Court in respect 
of whom he has any objection before any 
objection is disposed of. . This is a marda- 


tory requirement because <he officer object- - 


ed to cannot participate ic the decision dis- 
posing of the objection. 2è is true that if 
the Court is not constituted in accordance 
with the Act and the Rules, R. 44 would 
' hardly assist because as ir this case if the 
contention is that R. 40 was violated in con- 
stituting the court-martial and that -each 
officer was disqualified from being a- mem- 
ber of the court-martial, there is none left 
to dispose of the contention. In sucha 
situation R. 44 may not be helpful because 
once such an objection is zaken no one shall 
be competent. to decide ike objection. The 
provision conferring a rigat on the accused 
to object to a member of the court-martial 
sitting as a member and participating in the 
trial ensures that a charge of bias can be 
made and investigated against individual 
members composing the court martial. This 
is pre-eminently a rational provision which 
goes a long way to ensure a fair trial. That 
Stage is still to come and therefore we re 
frain from pronouncing on any allegation 
of bias against individual member of the 
court martial. 


34. Similarly. a very faint attempt made 
by Mr. Singhi inviting us to examine the 
merits of the charge against Lt. Colonel Bedi 
should not lure us into doing so. That is not 
our function at any rate at this stage and 
we steer clear the same. 


35. Having examined the general 


con- 
tention as to the legality and validity of 


general court martial set tp in each of these 
cases, we may now turn to certain specifo 
contentions raised in eack petition. 
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. In re. W. P. 4903/81: 

36. -Mr. Sanghi, learned’ aie for the 
petitioner urged that pre-condition f» thə 
trial by a general court-martial having aot 
been satisfied, the order convening the gene- 
ral court-martial to try the petitions: is 
vitiated. Reliance was placed on Rr. 22, 23, 
24 and 25. They may be extracted : 

“22, Hearing of Charge: (1) Every charg: 
against a person subject to the Act othe 
than an officer, shall be heard in the pre- 
sence of the accused. The accused shall 
have full liberty to cross-examine any wit- 
ness against him, and fo. call any witnessy 
and make any statement in his defence. 

(2) The Commanding . Officer shall dismisy 
a charge brought before him if, in his opi- 
ion, the evidence does. not show that aa 
offence under the Act has been committed, 
and may do so if, in bis discretion, he is 
satisfied that the charge ought not to bs 


‘proceeded with. 


(3) At the conclusion of the hearing of a 
charge, if the Commanding Officer is of 
opinion that the charge. ought to be pro- 
ceeded with, he shall without unnecessary 
delay. 


(a) dispose of the case summarily under 
Sec. 80 in accordance with the manner and 
form in Appendix IT; or 

(b) refer the case to the proper 
military authority; or 

(c) adjourn the case for the purpos2 of 
having the evidence reduced to writiag; T: 

(d) if the accused is below the raak of 
warrant officer, order his trial by a summary 
court-martial; 


Provided that the commanding officer shali 
not order trial by a summary court-martial 
without a reference to the officer empower2d 
to convene a district court-martial or on 
active service a summary general court-mar- 
tial for the trial of the alleged offender un- 
less either— 


{a) the offence is one which he can try by 
a summary court-martial without any refet- 
ence to that officer; or 


(b) he considers that there is grave reaso4 
for immediate action and such reference can- 
not. be made without. detriment to disciplinz. 

23. Procedure for taking down the sum- 
mary -of evidence :—- (1). Where the case is 
adjourned for the purpose. of having the 
evidence reduced to writing, at the adjourn- 
ed hearing the evidence of the witnesses who 
were present and gave the evidence before 
the commanding officer, whether against or 
for the accused, and:of any other person 
whose evidence- appears to be relevant, shall . 
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be taken down in writing in the presence 
and hearing of the accused before the com- 
manding officer or such officer as he directs. 


(2) The accused may put in cross-examina- 
tion such questions as he thinks fit to any 
witness, and the questions together with the 
answers thereto shall be added to the evi- 
dence recorded. 


(3) The evidence of each witness after it 
has been recorded as provided in the rule 
when taken down, shall be read over to him, 
and shall be signed by him, or if he cannot 
write his name, shall be attested by his mark 
and witnessed as a token of the correctness 
of the evidence recorded. After all the evi-- 
dence against the accused has been record- 
ed, the accused will be asked: “Do you wish 
to make any statement? You are not 
obliged to say anything unless you wish to 
do so, but whatever you say will be taken 
down in writing and may be given in evi- 
dence.” © Any statement thereupon made by 
the accused shall be taken down and read- 
over to him, but he will not be cross-ex- 
amined upon it. The accused may then call 
his witnesses, including, if he so desires, any 
witnesses as to character. 


(4) The evidence of the witnesses and the 
statement (if any) of the accused shall be 
recorded in the English language. If the 
witness or accused, as the case may be, does 
hot understand: the English language, the evi- 
dence or statement, as recorded shall be 
interpreted to him in a language which he 
understands, 


(5) If ʻa person cannot be compelled to 
attend as a witness, or if owing to the exigen- 
cies of service or any Other grounds (in- 
cluding the expense and loss of time in- 
volved), the attendance of any witness can- 
not in the opinion of the officer taking the 
summary (to be certified by him in writing), 
be readily procured, a written statement of 
his evidence purporting to be signed by him 
may be read to the accused and included in 
the summary of evidence. l 


(6) Any witness who is not subject to 
military law may’ be summoned to attend by 
order under the hand of the commanding 
officer of the accused. . The summons shall 
be in the form provided in Appendix IIL 


24. Remand of accused: (1) The evidence 
and statement (if any) taken down in writ- 
ing in pursuance of Rule 23 (hereinafter re- 
ferred to as the “summary of evidence”), 
shall be considered by the commanding offi- 
cer, who thereupon shall either— 

(a) remand the. accused for trial by a. 
court-martial; or ae 
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(b) refer the case to- the proper superior - 
military authority; or 

(c) if he thinks it desirable, re-hear the 
case. and either dismiss the charge or dispose ` 
of it summarily. 

(2) If the accused is remanded tor trial 
by a court-martial, the commanding officer 
shall without unnecessary delay either as- 
semble a summary court-martial (after re- 
ferring to the officer empowered to convene a 
district court-martial or on active service as 
summary general court-martial when such re- 
ference is necessary) or apply to the proper 
military authority to convene a  court-mar- 
tial, as the case may require. 


' 25. Procedure on charge against officer: 
(1) Where an officer is charged with an 
offence under the Act, the investigation shall, 
if he requires it, be held and the evidence, 
if he so requires, be taken in his presence, 
in writing, in the same manner as nearly as 
circumstances admit, as is required by R. 22 
and Rule 23 in the case of other persons 
subject to the Act. 


(2) When -an officer is remanded for the 
summary disposal of a charge against him 
or-is ordered to be tried by a court-martial 
without any such recording of evidence in 
his presence, an abstract of evidence to be 
adduced shall be delivered to him free of 
charge as provided in sub-rule (7) of R. 33.” 


37. The submission is that before a gene- 
ral court martial is convened as provided in 
Rule 37 it is obligatory for the commanding 
officer to hear the charge made against the 
accused in his presence giving an opportunity 
to the accused to cross-examine any witness 
against him and to call any witness and make 
any statement in his defence and that if the. 
commanding officer is so satisfied he can dis- 
miss the charge as provided in sub-rule (2) 
of Rule 22. If at the conclusion of the hear- 
ing under R. 22 the commanding officer is of 
the opinion that the charge ought to be pro- . 
ceeded with, he has four options open to . 
him, one such being to adjourn the case for 
the purpose of having the evidence reduced 
to writing, called summary of evidence. 
Rule 23 prescribes the procedure for taking 
down the summary of evidence which, inter 
alia, provides recording of the evidence of 
each witness, opportunity to the accused to 
cross-examine each such witness, etc. Rule 24 
provides that the summary of evidence so re- 
corded shall be considered by the command- 
ing officer who at that stage has again three 
courses open to him, to wit, (a) remand the 
accused for trial by a court-martial: (b) refer 
the-case to: the proper ‘superior .military auth- 
ority; and- (c). if he thinks it desirable, re- 


1982 


hear the case and either dismiss the charge 
er dispose it of summarily. It was urged 
that in case of the petitioner Lt. Col. Bedi, 
the commanding officer did not hear the 
charge in his presence, that no direction to 
prepare a summary of eviderce in which he 
could participate was given and that with- 
out complying with the mamdatory require- 
ments of Rules 22 and 23 a direction has 
been given to convene the court-martial to 
try the petitioner. Rules 22 te 24 are manda- 
tory in respect of every persoa subject to the 
Act other than an officer. Tkerefore, the re- 
quirements of Rules 22 to 24 are not manda- 
tory in case of an officer ard this becomes 
manifestly clear from sub-ruk (1) of R. 25 
which provides that where an officer is 
charged with an offence under the Act, the 
investigation shall, if he requires it, be held, 


and the evidence, if he so requires, be taken 


Jin his presence in writing in the same manner 
as nearly as circumstances admit, as is Te- 
quired by Rule 22 and Rule 23 in the case 
of other persons subject to the Act. The 
opening words of Rule 22 clearly demon- 
strate the mandatory applicability of the 
provisions in Rules 22 and 23 in case of per- 
sons subject to Act other thas officers. Any 
lurking doubt in that behalf is removed by 
the language of Rule 25 which provides that 
if an officer is charged with an offence under 
the Act, the investigation, if he requires, shall 
be held and the evidence, if he requires it, 
shall be taken in his presence. The petitioner 
is an officer. Therefore, the procedure pre- 
scribed in Rules 22 and 23 will not apply 
proprio vigore to him. If he wants Rr. 22 
and 23 to be complied with, i: is for him to 
_{make a request in that behal=. He has to 
make a two-fold request: (1° that the in- 
vestigation shall be done 
and (2) the summary of evidence shall. also 
be drawn in his presence. Petitioner in this 
case has averred in his petition that the 
- commarding officer did not haar the charge 
as required by Rule 22 and, therefore, he 


could not participate in the kearing of the ~ 


charge nor could he cross-exemine the wit- 
nesses and make his submissions. He further 
stated that no charge-sheet wa: given to him. 
He has averred that the order dated Nov. 10, 
1980. for taking down summary of evidence 
is void and illegal as it is violative of R. 23 
of the Rules. Mr. Sanghi ccntended that 
failure to comply with Rules 22, 23 and 24 


has denied to the petitioner an opportunity 


first to convince the commanding officer to 
dismiss the charge under sub-rule (2) of R. 22 
and even if he could not-have persuaded the 
commanding officer to dismis: the charge 
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after the summary of evidence was record: 
ed, he could have persuaded the command- 
ing officer under Rule 24 either to refer the 
case to superior military authority or to re- 
hear it and dismiss the charge and this 
denial of opportunity vitiates the subsequent 
trial by general court-martial. Nowhere 
in the petition the petitioner has specifically 
stated that he did make a request that the 
investigation shall be done in his presence 
and that the summary of evidence should be 
recorded in his presence. There is utter 
sphinx like silence on this point. In para 39 
of the counter-affidavit on behalf of the res- 
pondents it is specifically stated that R.°25 
requires that if an officer wants Rr. 22 and 
23 to be complied with, he has to make a re- 
quest in that behalf and that the petitioner 
never made such a request at the appropriate 
time and, therefore, cannot now make a 
grievance that Rules 22 and 23 have not been’ 
complied with. There is no rejoinder to the 
affidavit. Therefore, it is crystal clear that 
in the absence of a request from the petr 
tioner as required by Rule 25, failure to 
comply with Rules 22, 23 and 24 would not 
vitiate the trial by the general court-martial. 
Rex v. Thomson, (1946) 4 Dominion LR 579 
was relied upon to buttress the submission 
that there has to be hearing of the charge - 
by the Officer Commanding in the presence 
of the offender and the offender should be 
afforded full opportunity to be heard before 
a courl-martial is convened and this is a 
mandatory requirement and the Courts mus! 
draw a distinction between what is merely 
irregular and. what is of such a character as 
to be of substance. It was urged that com- 
pliance with this procedure which affords 
full opportunity of participation cannot be 
treated as merely directory but must be held 
to be mandatory to ensure a just and fair 
trial and its violation must be held to vitiate 
the order convening the court-martial and 
the order would be without jurisdiction. It 
may be pointed out that the offender in the 
case before the Court in that case was a 
non-commissioned officer governed by the 
Army Act, 1881. He was thus a person other 
than an officer subject to the Army Act and 
the mandate of Rules 22 and 23 in his case 
would have applied in all its rigour but as has 
been pointed out the petitioner in the pre- 
sent case is an officer and unless he requires 
it, Rules 22 and 23 are not required to be 
complied with and, therefore, the decision 
does not advance his case any further. There- 
fore, there is no merit in this contention. 


38. Incidentally it was urged that to the 
extent Rule 25 erodes mandatory compliance 
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with principles of natural justice as adum- 
brated in Rules 22, 23. and 24 it would be 
violative of fundamental rights guaranteed 
under Article 21 of the Constitution and 
would be ultra vires the Constitution. Re- 
ferring to Lee v. Showmen’s. Guild of Great 
Britain, (1952) 2 QB 329 it was urged that 
public policy would invalidate any stipula- 
tion excluding the application of the rules of 
natural justice to a tribunal whose decision 
was likely to result in deprivation of per- 
sonal liberty. Continuing along this line it 
was urged that to the extent the application 
of minimum principles of natural justice 
enacted in Rules 22, 23 and 24 depends for 
its applicability upon the demand by the 
officer it would be contrary to public policy 
which mandates that compliance with rules 
of natural justice should not be made depen- 
dent upon a requisition by the person against 
‘whom the inquiry is held but it must be 
deemed to be obligatory and an integral part 
of any procedure prescribed for a Tribunal 
whose decision in likely to result in depriva- 
tion of personal liberty. It has already been 
pointed out that Parliament has the power 
to restrict or abrogate any of the rights con- 
ferred by Part II of the Constitution in 
their application to the members of the 
Armed Forces so as to ensure the proper 
discharge of duties and maintenance of dis- 
cipline amongst them. The Act is one such 
-ilaw and, therefore, any of the provisions of 
the Act cannot be struck down on the only 
ground that they restrict or abrogate or tend 
to restrict or abrogate any of the rights con- 
ferred by Part IHI of the Constitution and 
this would indisputably include Article 21. 
But even apart from this, it is not possible 
to subscribe to the view that even where the 
prescribed procedure inheres compliance 
with principles of natural justice but makes 
the same dependent upon the requisition by 
the person against whom the inquiry is held, 
it would be violative of Art. 21 which pro- 
vides that no person shall be deprived of his 
life or personal liberty except according to 
the procedure established by law. HH the 
procedure established by law prescribes com- 
pliance with principles of natural justice but 
makes it dependent upon a requisition by 
the person against whom an inquiry accord- 
ing to such procedure is to be held, it is 
difficult to accept the submission that such 
procedure would be violative of Art. 21. And 
as far as the Rules are concerned, they have 
made clear distinction between an officer 
governed by the Act and any other person 
subject to the Act. Expression ‘officer’ has 


been defined to mean a person commission- 
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ed, gazetted or in pay as an officer in the 
regular Army and includes various other 
categories set cut therein. By the very de- 
finition an officer would be a person belong- 
ing to the upper bracket in the Armed 
Forces and any person other than an officer 
subject to the provisions of the Act would 
necessarily imply persons belonging to the 
lower categories in the army service. Now, 
m respect of such persons belonging to the 
lower category it is mandatory that Rr. 22, 
23 and 24 have to be followed and there is 
no escape from it except on the pain of in- 
validation of the inquiry. But when it comes 
to an Officer, a person belonging to the upper 
bracket in the armed forces, the necessary 
presumption being that he is a highly educat- 
ed, knowledgeable, intelligent person, com- 
pliance with Rules 22, 23 and 24 is not 
obligatory but would have to be complied 
with if the officer so requires it. This is 
quite rational and understandable. One can-| * 
not be heard to say that he would not insist 
upon an inquiry in which he can participate 
which is his right, an then turn round and 
contend that failure to hold the inquiry in 
accordance with the principles of natural 
justice as enected in Rules 22, 23 and 24 
though he did not insist upon it, would not 
merely invalidate the inquiry but the rule 
which require: compliance at the request of 
the officer is in itself on that account ultra 
vires. It was, however, urged that in view 
of the decisions of this Court in Mohinder 
Singh Gill v. Chief Election Commissioner, 
New Delhi, (1978) 2 SCR 272 : (AIR 1978 
SC 851) and Maneka Gandhi v. Union of 
India (AIR 1978 SC 597) it is an in- 
controvertible proposition of law that ‘even 
while finding a balance between need for ex- 
pedition and need to give full opportunity 
to the person against whom the inquiry is 
held, “a body charged with a duty to act 
judicially must comply with the minimum 
requirements of natural justice and that if 
observance of natural justice in the area of 
administrative decision making so as to 
avoid devaluation of the principle by admin- 
istrators already alarmingly insensitive to the 
rationale of audi alterm partem” that one 
can ever look upon with equanimity where 
this principle gives way before a tribunal 
charged with a duty to act judicially. As 
has been pithily observed by an author, such 
an overemphasis overlooking the other pro- 
cedural safeguards prescribed, “indeed wears 
an engaging air of simplicity and reason but 
‘having examined the entire procedure one 
can say confidently that this simplicity is 
merely skin deep”. Rules 22, 23 and 24 pre- 
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scribe participation at a stege prior to the 
trial by the court-martial. Undoubtedly, 


fairness in action and natural justice have 
been developing very much in recent years 
and if the power of the executive increases 
the Courts have developed the doctrine in 
an evolving way so a strikirg out expedition 
is perilous. Schmidt v. Secy. of State for 
Home Affairs, (1969) 2 Ch D 149. By reject- 
ing the contention a striking expedition of 
this wholesome principle is not undertaken. 
It must, however, be pointed out thatin a trial 
which is likely to result ic deprivation of 
liberty the body which has ultimately the 
power to make an order which would result 
in deprivation of liberty, must hear the 
offender offering full participation and that 
principle cannot be diluted. However, pro- 
cedure prescribed in Rules 22, 23 and 24 is 
at a stage anterior to trial ty the court-mar- 
tial. It is the decision of zhe court-martial 
which ould result in deprivation of liberty 
and not the order directing that the charge 
be heard or that summary of evidence Se 
recorded or that a court-mertial be conven- 
ed. Even in normal trial under the Criminal 
Procedure Code it has never been suggested 
that it is unfair to launch £ criminal prose- 
cution without first hearing the accused (s2e 
Lord Salmon in Cozens v. North Doven Has- 
pital Management Committee ( (1966) 2 QB 
330 at p. 343).* Therefore, there is no su>- 
stance in the contention that Rules 22, 23 
and 24 in view of the provision contained 
in Rule 25 are ultra vires Article 21 of the 
Constitution. 


39. Mr. Banerjee, learned Additional 
Solicitor-General in this comtext urged that 
even if it is felt that there iz some violation 
of the provisions contained in Rules 22, 23 
and 24 in case of an officer, as ‘the officer 
will have an opportunity to exhaustively 
participate in the trial by the : court-martial 
the irregularity emanating from non-com- 
pliance with Rules 22, 23 and 24 would not 
vitiate the order convening the court-martial. 
Reliance was placed on E. G. Barsay v. State 
of Bombay, (1962) 2 SCR 195 : (AIR 1961 
SC 1762) in which the questicn arose whether 
an investigation by an officer of the Delhi 
Special Police Establishment who undertook 


investigation of the case and filed to comply: 


with two pre-conditions incorporated in tha 
proviso to Section 5-A of the Prevention . of 
Corruption Act, 1947, the investigation was 
vitiated and the trial upon such investiga- 
‘tion would. be bad. The Hgh Court held 


* Quotation seems to be from (1972) 1 WER ` 


534 — Pearlberg v. Varty—Ed.. 
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that the two conditions had riot been com- 
plied with by the investigating officer but 
after considering the entire evidence observed 
that the alleged irregularity would not justify 
the conclusion that the non-observance of 
the conditions prescribed in the proviso to 
Section 5-A of the Prevention of Corrup- 
tion Act had resulted in failure of justice 
This Court agreed with this conclusion. 


Drawing sustenance from this conclusion it 


was urged that irregularity in the course of 
investigation, if any, would not vitiate the 
irial but in such a situation the Court must 
examine evidence more carefully. As we 
are of the opinion that the failure to comply 
with the requirements of Rules 22, 23 and 
24 depended upon.a requisition by the peti- 
tioner, his inaction or omission in that be- 
half would have no impact on the order 
convening the court-martial. 


49. Reference was also made to Flying 
Officer S. Sundarajan v. Union of India, AIR 
1970 Delhi 29 where a Full Bench of the 
Delhi High Court held that any error or ir- 
regularity in complying with the procedure 
prescribed by Rule 15 of the Indian Ais 
Force Rules which is in pari materia with 
Rule 22 of the Rules would not vitiate the 
trial and ultimate conviction of the accused 
because of any error or irregularity at a stage 
before the accused is charged for the pur- 
pose of having the evidence reduced to writ- 
ing and it will not vitiate the subsequent 
trial as the guilt of the accused has to be 
established not on the basis of what the com- 
manding officer might have done or might 
not have done at the initial stage. It was 
further held that any irregularity in the pro- 
cedure at that initial stage might have a 
bearing on the veracity of witnesses examin- 
ed at the trial or on the bona fides of the 
commanding officer or on the defence that 
may be set up by the accused at the trial 
but the irregularity can by no means be re- 
garded as affecting the jurisdiction of the 
Court to proceed with the trial. Juris 
prudentially speaking the view. expressed is 
that Rule 15 is directory and its contraven- 
tion has no impact on the subsequent trial. 
Frankly, we have our reservations about the 
view taken by the Full Bench of the Delhi 
High Court but as we have held that Rr. 22, 
23 and 24 have not been violated on account 
of the failure of the petitioner to insist upon 
their compliance which it was obligatory 
upon him todo, we refrain from expressing 
any opinion on this point. 

41, Mr. Sanghi next contended that it is 
obligatory upon the authorities concerned to 
appoint a Court of inquiry whenever an in- 
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quiry affects the character or military reputa- 
tion of a person subject to the Act and in 
such an inquiry full opportunity must be 
afforded to such person of being present 
throughout the inquiry and of making any 
statement or giving any evidence he may 
wish to make or give and of cross-examin-« 
ing any witness whose evidence in his opinion 
affects the character or military reputation 
and producing any witness in defence of his 
character or military reputation. 
‘some provisions in the Act which (provide) 
setting up of a Court of Inquiry in the cir« 
cumstances and for the purpose set out in 
the provisions. Section 89 permits collective 
fines to be imposed in the circumstances 
therein mentioned but the same can be dorie 
after obtaining the report of a Court of in- 
quiry. In other words, where it is consider- 
ed necessary and permissible under the Act 
to impose a collective fine it can be done 
after obtaining. the report of a Court of In- 
quiry which will presage an appointment of 
such a Court of Inquiry. Similarly, S. 106 
comprehends the appointment of a Court of 
Inquiry when any person subject to the Act 
has been absent from his duty without due 
authority for a period-of 30 days, and such 
Court is required to inquire in respect of the 
absence of the person and the deficiency if 
any in the property of the Government 
entrusted to his care, or in any. arms, ammuni- 
tion, equipment, instruments, clothing or 
necessaries, anG if satisfied of the fact of 
such absence without due authority or other 
sufficient cause, the Court shall declare such 
absence and the period thereof, and the said 
deficiency, if any, and the commanding offi- 
cer of the corps or department to which the 
person belongs shall enter in the court-mar- 
tial book of the corps or department a re- 
cord of the declaration. A reference to 
these two sections would show that where 
action can be taken after obtaining report of 
the Court of inquiry it has been so specified. 
Now, when an offence is committed and a 
trial by a general .court-martial is to be 
held, there is no provision which requires 
that a Court of inquiry should be set up 
before the trial is directed. Mr. Sanghi, 
however, urged that on a correct interpreta- 
tion of Rule. 180, it would appear that when- 
ever the character of a person subject to the 
Act is involved in any inquiry, a Court of 
inquiry must be set up. Rule 180 does not 
bear out the submission. It sets up a stage 
in the procedure prescribed for the Courts 
of inquiry. Rule 180 cannot be construed 
to mean that whenever or wherever in any 


inquiry in respect of any person subject to 
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There are 


cused person. 


A. ER. 


the Act his character or military reputation 
is likely to be affected setting up of a Court 
of inquiry is a sine qua non, Rule 180 
merely makes it obligatory that whenever’ a 
Court of inquiry is set up and in the course 
of inquiry by the Court of inquiry character 
or military reputation of a person is likelv 
to be affected then such a person must be 
given a full opportunity to participate in the 
proceedings of Court of inquiry. Court of 
inquiry by its very nature is likely to ex- 
amine certain issues generally concerning a 
situation or persons. Where collective fine 
is desired to be imposed, a Court of inquiry 
may generally examine the shortfall to as- 
certain how many persons are responsible. 
In the course of such an inquiry there may 
be .a distinct possibility of character or, mih- 
tary reputation of a person subject to the 
Act likely to be affected. His participation 
cannot be avoided on the specious plea that 
no specific inquiry was directed against the 
person whose character or militarv reputa- 
tion is involved. To ensure that such a per- 
son whose character or military reputation is 
likely to be affected by the proceedings of 
the Court of inquiry should. be afforded ‘full 
opportunity so that nothing is done at his 
back and without opportunity of participa- 
tion, Rule 180 merely makes an enabling 
provision to ensure such participation. But 
it cannot be used to say that whenever in 
any other inquiry or an inquiry before a 
commanding officer under R. 22 or a conven- 
ing officer under Rule 37 or the trial by a 
court-martial, character or military reputa- 
tion of the officer concerned is likely to be 
affected a prior inquiry by the Court of in- 
quiry is a sine qua non. Therefore, the con- 
tention being without merits must be nega- 
tived. . 


42. It was next contended that the peti- 
tioner was not supplied the relevant docu- 
ments asked for by him and that, therefore, 
he is not being afforded a full and adequate 
opportunity to defend hirnself. Rule 33 
ensures preparation for defence by the ac- 
He has a right to call wit- 
nesses in his defence. The limited grievance 
is that by his letter dated Nov. 11, 1980, he 
requested that documents concerning the 


‚case against him may be supplied to him. 


He also gave the name of Sub. Gopal Chand 
as an essential witness. By his letter dated 
Nov. 14, 1980, the petitioner requested to 
supply him the copies of the documents 
therein listed. As the trial by the court-mar- 
tial has not been commenced, we are sure 
that the authorities concerned will supply 
necessary documents to the petitioner in 
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order“to avoid even a remote reflection that 
he was not given adequaze. opportunity to 
defend himself. 

43. In passing it is necessary to observe 
ihat the procedure prescribed for trial of 
sessions cases in Chapter XVIII of the Code 
of Criminal Procedure when compared with 
the procedure prescribed for trial by a 
general court-martial there is very little 
deviation or departure and more, or less the 
procedure appears to be fair, just and reason- 
able. Dr. D. P. Sharma, Judge-Advocate- 
General, Indian Army, in ‘his Military Law 
in India, p. 156, after comparing the two 
procedures observes that “he procedure of 
trial by court-martial is almost analogous to 
the procedure of trial in she ordinary Cri- 
minal Courts. He points 2ut two demerits, 
viz, a distinct possibility of a successive 
trial by a Criminal Court aad a court-martial 
exposing the accused to the hazards of 
double. jeopardy, and the absence of a provi- 
sion for bail. The horrendous delay of trial 
in ordinary Criminal Courts has its counter- 
part in delay in trial by court-martial also. 
Save and except this deficincy and’ one or 
two of minor character both the procedures 
are almost identical and ttis aspect has to 
some extent influenced our decision. 


Writ Petitions 1513 of 1979 and 5930 of 1980: 


44. Save and-except the contention as to 
the validity of the composition of the court- 
martial no other specific contention was 
raised in these two petition. 

45. Reluctance of the avex Court more 
concerned with civil law to interfere with the 
internal affairs of the Army is likely to 
create a distorted picture in the minds of the 
military personnel that pesons subject to 
Army Act are not citizens’ of India. It is 
one of the cardinal features of our Constitu- 
tion that a person by enlisting in or entering 
armed forces does not cease to be a citizen 
so-as to wholly deprive hm of his rights 
under the Constitution. Mere so when this 
Court held in Sunil Batra 7. Delhi Admin- 
istration, (1979) 1 SCR 392 at p. 495 : (AIR 
1978 SC 1675. at p. 1727) that even prisoners 
deprived of) personal liberty are not wholly 
denuded of their fundamentel rights. In the 
Jarger interest of national security and mili- 
tary discipline Parliament in its wisdom may 
restrict on abrogate such rigats in their ap- 
plication to the Armed Forces but this pro- 
cess should not be carried so far as to create 
a class of citizens not entitled to the benefits 
of the liberal spirit of the Constitution. Per- 
sons subject to Army Act are citizens of this 
ancient land having a feelimg of belonging 
to the civilised community governed by the 
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liberty oriented constitution. Persona) liberty 
makes for the worth of human being and is 
a cherished and prized right. Deprivation 
thereof must be preceded by an inquiry 
ensuring fair, just and reasonable procedure 
and trial by a judge of unquestioned integrity; 
and wholly unbiased. A marked difference 
in the procedure for trial of an offence by the 


‘Criminal Court and the court-martial is apt 


to generate dissatisfaction arising out of thus 
differential treatment. Even though it. is 
pointed out that the procedure of trial by 
court-martial is almost analogous to the 
procedure of trial in the ordinary Criminal 


. Courts, we must recall what Justice William 


O’Douglas _ observed: ‘that civil trial is held 
in an atmosphere conducive to the protec- 
tion of individual rights while a military 
irial is marked by the age-old manifest des- 
tiny of retributive justice. Very expression 
‘court-martial’ generally strikes terror in the 
heart of the person to be_ tried by it. And 
somehow or the other the trial is looked 
upon with disfavour ‘Tough Test for Mili- 
tary Justice’, Time Magazine, pp. 42 and 43. 
In Reid v. Covert, (1957) 1 Law ed 2d 1148, 


_ Justice Black observed at p. 1174 as under: 


““Courts-martial are typically ad hoc bodies 
appointed by a military officer from among 
es. They have always been 
subject to varying degrees of “command in- 
fluence”. In essence, these tribunals are 
simply executive tribunals whose personnel 
are in the executive chain of command. 
Frequently, the members of the court-mar- 
tial must look to the appointing officer for 
promotions, advantageous assignments and 
efficiency ratings —- in short, for their future 
progress in the service. Conceding to mili- 
tary personnel that high degree of honesty 
and sense of justice which nearly all of them 
undoubtedly have, the members of a court- 
martial, in the nature of things, do not and 
cannot have the independence of jurors 
drawn from the general public or of civilian 
judges.” l 
Absence of even one appeal with power to 
review evidence, legal formulation, conclusion 
and adequacy or otherwise of punishment is 
a glaring lacuna in a country where a counter 
part civilian convict can prefer appeal after 
appeal to hierarchy of Courts. Submission 
that full review of finding and/or sentences 
in confirmation proceeding under Section 153 
is provided for is poor solace. A hierarchy 
of Courts with appellate powers each having 
its own power of judicial review has of 
course been found to be counter productive 


. but the convérse is equally distressing in that 


there is not even a. single judicial review. 
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With the expanding horizons of fair play in 
action even in adminisirative decision, the 
universal declaration of human rights and 
retributive justice being relegated to the un- 
civilised days, a time has come when a step 
is tequired to be taken for at least one re- 
view and it must truly be a judicial review 
as and by way of appeal to a body composed 
of non-military personnel or civil personnel. 
Army is always on alert for repelling exter- 
nal aggression and suppressing internal dis- 
order so that the peace loving citizens enjoy 
a social order based on rule of Jaw; the same 
cannot be denied to the protectors of this 
order. And it must be realised that an ap- 
peal from Ceaser to Ceaser’s wife — con- 
firmation proceeding under S. 153 — has 
been condemned as injudicious and merelya 
lip sympathy to form. The core question is 
whether at least there should be one appeal 
to a body composed of non-military per- 
sonnel and who would enjoy the right of 
judicial review both on law and facts as also 
determine the adequacy of punishment being 
commensurate with the gravity of the offence 
charged. Judicial approach by people well- 
versed in objective analysis of evidence train- 
ed by experience to look at facts and law 
objectively, fair play and justice cannot 


always be sacrificed at the altar of military. 


discipline. Unjust decision would be sub. 
versive of discipline. There must be a judici- 
ous admixture of both. And nothing re- 
volutionary is being suggested. Our Army 
Act was more or less modelled on the U.K. 
Act. Three decades of its working with 
winds of change blowing over the world 
necessitates a second look so as to bring it 
in conformity with liberty oriented constitu- 
tion and rule of law which is the uniting 
and integrating force in our political society. 
Even U. K. has taken a step of far-reach- 
ing importance for rehabilitating the con- 
fidence of the Royal Forces in respect of 
judicial review of decisions of court-martial. 
U. K. had enacted a Court-martial (Appeals) 
Act of 1951 and it has been extensively 
amended in Court-martial (Appeals) Act, 
1968. Merely providing an appeal by itself 
may not be very re-assuring but the personnel 
of the appellate Court must inspire con- 
fidence. The Court-martial Appellate Court 
consists of the ex-officio and ordinary judges 
of the Court of Appeal, such of the judges 
of the Queen’s Bench Division as the Lord 
Chief Justice may nominate after consulta- 
tion with the Master of the Rolls, such of 
the Lords, Commissioners of Justiciary in 
Scotland as the Lord Chief Justice generally 
may nominate, such Judges of the Supreme 
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Court of the Northern Ireland as the Lord 
Chief Justice of Northern Ireland may nomi- 
nate and such of the persons of legal ex- 
perience as the Lord Chancellor may ap- 
point. The court-martial appellate Court 
has power to determine any question neces- 
sary to be determined in order to do justice 
in the case before the Court and may auth- 
orise a new trial where the conviction is 
quashed in. the light of fresh evidence. The 
C@urt also has power inter alia, to order pro- 
duction of dociments or exhibits connected 
with the proceedings, order the attendance 
of witnesses, receive evidence, obtain reports 
and the like from the members of the court- 
martial or the person who acted as Judge- 
Advocate, order a reference of any. question 
to a Special Commissioner for Inquiry .and 
appoint a person with special expert know- 
ledge toact asan assessor. (Halsbury’s Laws 
of England, 4th Edn. paras 954-55, pp. 458- 
459). Frankly the appellate Court has power 
of full judicial review unhampered by any 
procedural clap trap. 


46. Turning towards the U. S. A. a re- 
ference to Uniform Code of Military Justice 
Act, 1950, would be instructive. A provi- 
sion bas been made for setting up of a 
Court of military appeals. The Act contain- 
ed many procedural reforms and due pro- 
cess safeguards not then guaranteed in Civil 
Courts. To cite one example, the right to 
legally qualified counsel was made manda- 
tory in general court-marfial cases 13 years 
before the decision of the Supreme Court in 
Gideon v. Wainwright, (1963) 372 US 335. 
Between 1950 and 1968 when the Administra- 
tion of Justice Act, 1968, was introduced, 
many advances were made in the admin 
istration of justice by Civil Courts but they 
were not refiected in military Court proceed- 
ings. To correct these deficiencies the Con- 
press enacted Military Justice Act, 1968, the 
salient features of which are: (1) a right to 
legally qualified counsel guaranteed to an 
accused before any special court-martial; (2) 
a military judge can in certain circumstances 
conduct the trial alone and the accused in 
such a situation is given the ‘option after 
learning the identity of the military Judge of 
requesting for the trial by the Judge alone. 
A ban has been imposed on command inter- 
ference with military justice, etc. Ours is 
still an antiquated system. The wind of 
change blowing over the country has noi 
permeated the close and sacrosanct precincts 
of the Army. If in Civil Courts the univer- 
sally accepted dictum is that justice must not 
only be done but it must seem to be done, 
the same holds good with all the greater 
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vigour in case of court-martial where the 
Judge and the accused don the same dress, 
have the same mental d:scipline,. have a 
strong hierarchical subjugation and a feeling 
of bias in such circumstances irremov- 
able. We, therefore, hope and believe that 
the changes all over the English speaking 
democracies will awaken owr, Parliament to 
the changed value system. In this behalf, we 
would like to draw pointed. attention of the 
Government to the glaring anomaly that 
court-martial do not even.write a brief rea- 
soned order in ‘support of their conclusion, 
even in cases in which they impose the death 
sentence. This must be remedied in order 


to ensure that a disciplined and dedicated 


Indian Army may not nurse a grievance that 
the substance of justice and fair play is 
denied to it. 

47. With these observafions we dismiss 
all the three petitions and vacate all interim 
orders. There shali be no erder as to costs. 


Petitions dismissed. 
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V. D. TULZAPURKAR. BAHARUL 
ISLAM AND R. B. MISRA, JJ. 
Criminal Writ Petn. Na. 3226 of 1981, 
D/- 26-8-1982. 
-~ Kartar Singh and others, Petitioners 
v. State of Haryana, Respondent. 


Criminal P. C. (2 of 1374), S. 428 — 
Benefit of set-off — Not available to 
life convicts, (1980) 21 Guj LR 7, Over- 
ruled, 

The benefit of the set off contemplat- 
ed by Sec, 428, Cr. P. C. would not be 
available to life convicts. (1980) 21 
Guj LR 7 Overruled: 19753 Ker LT 147; 
1976 Cri LJ 1294 
214 (Bom) and 1977 Cri LJ 696 (Raj) 
Approved, (Para 9) 


The order No. 1953/59/G1/G3/T-19 (11) 
D/- 2-2-1981 therefore issved py the 
State of Haryana to all Jail Superinten- 
dents in the State wherernder instruc- 
tions have been issued thet for the pur- 
pose of considering cases of premature 
release while calculating 8} years sub- 
stantive sentence and 14 years imprison- 
ment including remissions the benefit 
of under-tria] period is net to be given 
to life convicts who have seen convicted 
before 18th December, 1978, being in 
conformity with S. 428 Cr P. C. is per- 
fectly legal and valid. (Para 9 


HZ/HZ/D721/82/CWM 


Kartar Singh v. 


(Bom® 1978 Cri LJ 


_ words : 
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A peruSal of several sections of the 
Indian Pena] ‘Code as well as Criminal 
Procedure Code will show that poth the 
Codes make and maintain a clear dis- 
tinction between imprisonment for life 
and imprisonment for a term, in fact, 
the two expressions “imprisonment for 
life’ and “imprisonment for a term” 
have been used in _ contradistinc- 
tion with each other in one and 
the same section,. where. the former must 
mean imprisonment for the remainder 
of the natural life of the convict (vide: 
definition of “life” in S. 45 .I.P.C.) and 
the latter must mean imprisonment for 
a definite or fixed period. Having re- 
gard to such distinction which is being 
maintained in both the Codes it will be’ 
difficult to slur over the distinction on 
the basis that life convicts should be 
regarded aS having been sentenced to 
life-term or to say that the two could 
be understood as interchangeable ex- 
pressions because basically the life term 
of any accused is uncertain, Further, 
S. 57 L P. C. or the Remission Rules 
contained in Jail Manuals (e. g. Para 
516B of Punjab/Haryana ` Jail: Manual) 
are irrelevant in this context. S. 57 
I P. C. provides that imprisonment for 
life shall be reckoned as equivalent to 
imprisonment for twenty years for the 
specific purpose mentioned therein, 
namely, for the purpose of calculating 
fractions of terms of punishment and not 
for all purposes: . similarly Remissions 
Rules contained in Jai] Manuals cannot 
override statutory provisions contained 
in the Penal Code and the sentence of 
imprisonment for life will have to be 
regarded as a sentence for the remain- 
der of the natural life of the convict. 
AIR: 1945 PC 64 AIR 1961 SC _ 600; 
AIR 1976 SC 1552 and AIR 1980 SC 2147 
Relied on. (Para 6) 

An order of remission passed by the 
State Government or by. the Jail Au- 
thorities does not interfere with either 
the conviction or sentence recorded by 
the Court which remains intact: it 
merely affects the execution of the sen- 
tence passed by the Court and frees the 
convicted person from his liability to 
undergo the full term of imprisonment 
and it is for this reason that an accused 
person has every right to press his ap- 
peal against the conviction and sentence 
imposed upon him, full remission not- 
withstanding. S. 428 opens with the 
“Where an accused person has, 
on conviction, been sentenced to impri- 


State of Haryana 
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sonment for a “term” and as such the sec- 
tion will come into play in cases where 
‘imprisonment for a term’ is awarded 
on conviction by a court and not where 
the convicts sentence becomes a sen- 
tence. for a term on remission being 
granted by the Executive. In the latter 
case the section on its own terms would 
be inapplicable. AIR 1959 Mys 116 
Approved, (Para 7) 
Cases Referred : Chronological Paras 
AIR 1980 SC 2147 : (1981) 1 SCR 1196: 

1980 Cri LJ 1440 2, 3, 6 
(1980) 21 Guj LR T: 1979 Cri LR (Gui) 

189 5, 8, 9 
1978 Cri LJ 214 (Bom) 9 
1977 Cri LJ 696 (Rai) 


9 
AIR 1976 SC 1552: 1976 (Suppl) SCR 
6 


552 : 1976 Cri LJ 1192 ~ 
1976 Cri LJ 1294- (Bom) 9 
1975 Ker LT 147 9 
AIR 1961 SC 600: 1961 (1) Cri LJ 736 

l 6 
AIR 1959 Mys 116 : 1959 Cri LJ 617 7 
AIR 1945 PC 64:46 Cri LJ 626 6 

TULZAPURKAR, J. :— This writ 
petition raises the- question whether 


persons sentenced to imprisonment for 
life are entitled to set-off their under- 
trial period of detention against their 
sentence under Sec. 428 of the Criminal 
Procedure Code ? 


2. The facts giving rise to the afore- 
said question may be stated. The three 
petitioners (Kartar Singh, Mukhtiar 
Singh and Baliit Singh) on conviction 
under Sec. 302, Indian Pena] Code were 
sentenced to imprisonment for life, the 
first two on 20th February, 1973 and 
the last on 17th September, 1975 and 
each one of them is at present under- 
going his sentence in one or the other 
jails at Hissar in the State of Haryana. 
The petitioners have pointed out that 
in Maru Ram v. Union of India, (1981) 
1 SCR 1196 : (AIR 1980 SC 2147) this 
Court while upholding the constitutional 
validity of Sec, 433-A of Crimina] Pro- 
cedure Code, has held the section to be 
prospective in effect, that is to say, the 
mandatory minimum of 14 years’ actual 
imprisonment specified therein will not 
operate against those whose cases were 
decided by the trial court before 18th 
December, 1978 when the section came 
into force and that all ‘lifers’ whose 
conviction by the court of the first in- 
stance was entered prior to that date 
would pe entitled to consideration by 


Government for premature release on the 
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strength of the remissions earned under 
the relevant rules and according to then 
under Para 516-B of the Punjab/Haryana 
Jail Manual life convicts below the age 
of 20 at the date of their conviction are 
entitled to be considered for premature 
release on their completing 6 years of 
substantive imprisonment and 10 years 
of imprisonment including remissions 
while life convicts above the age of 20 
at the date of their convictions are en- 
titled to be considered for premature 
release on their completing 84 years of 
Substantive imprisonment and 14 years 
of imprisonment including remissions. 
The petitioners say that their case falls 
in the second category and according 
to them they are entitled to be con- 
sidered for premature release if to their 
total period of imprisonment inclusive 
of remissions is added the period of their 
under-trial detention (which in the case 
of the first two petitioners is 612 days 
and in the case of the third petitioner is 
2 years 1 month and 14 days) as on such 
reckoning the total] detention exceeds 
14 years and their continued detention 
is illegal: but the Respondent State has 
issued an Order No. 1953/59/G1/G.3/T-19- 
(11) dated 2nd February 1981 to all Jail 
Superintendents in the State where- 
under instructions have been issued that 
for the purpose of considering cases of 
premature release while calculating 8} 
years substantive “sentence and 14 
years imprisonment including remissions 
the benefit of under-trial period: is not 
to be given to life convicts who have 
been convicted before 18th December, 
1978. The petitioners have challenged 
the legality and/or validity of the said 
Order as being contrary to law and vio- 
lative of Arts. 14 and 21 of the Con- 
stitution, In substance the petitioners 
have contended that the said Order ille- 
gally and wrongfully denies to life con- 
victs the benefit of a set-off contemplat- 
ed under Sec. 428 Cr, P.-C. and there- 
fore the petitioners have sought a man- 
damus directing the Respondent State to 
consider their cases for release under 
Para 516-B of the Punjab/Haryana Jail 
Manual after giving them the benefit of 
said set-off against their sentences. 


3. In the counter-affidavit filed on 
behalf of the Respondent State the legal 
as a result of this 
Court’s decision in Maru Ram’s case 
(supra) has heen accepted: similarly the 


effect of Para 516-B of the Punjab/Har- 
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yana Jail Manual] as set out hy the 
petitioners is also accepted. It is, how- 
ever, denied that the Order No. 1953/59/ 
G1/G.3/T-19 (11) dated 2nc February, 
1981 is illegal or invalid for any reason 
“or is contrary to Sec. 428, Cr.. P. C. It 
has been contended thet the benefit 
Of a set-off contemplated by Sec. 428 Cr. 
P. C. is not available to -ife convicts 
but is available to those zonvicts who 
have been sentenced to imprisonment 
for a term and therefore fer from being 
contrary to any law the impugned order 
is in accord with the provisions of Sec- 
tion 428 Cr. P. C. and since the periods 
of their undertria] detenticm are not to 
be reckoned or set off against their sen- 
tences the petitioners’ cases could not 
be said to have become zipe for con- 
sideration for premature release, Even 
„Otherwise, according to the Respondent- 
State the petitioners’ cases have not be- 
come ripe for such consideration because 
the periods of substantive or actual im- 
prisonment, the remissions earned and 
the periods of undertria] detention as 
set out by the petitioners are not cor- 
rect. According to the Respondent- 
State in the case of Karar Singh the 
net period of substantive or actual im- 
prisonment is § years, 9 months and 11 
days, the remissions earned by him 
amount to 4 years, 5 montns & 24 days, 
to which even if the peried of under- 
trial detention, which is 1 year 8 months 
and 4 days, is’ added the otal comes to 
12 years, 11 months and 9 days and not 
14 years as required by para 516-B of 
the Punjab/Haryana Jail Manual: in the 
case of Mukhtiar Singh the net period 


of substantive or actual imprisonment is- 


7 years, zero month and six days, the 
remissions earned by him amount to 4 
years, 7 months and 10 dars, which even 
if the period of undertrial detention 
which. is 1 year, 8 montds and 4 days 
‘is added the tota} comes to 13 years, 3 
months and 20 days and not 14 years 
as required by the said Para 516-B: in 
the case of Baljit: Singh the net sub- 
Stantive or actual impriscnment under- 
gone by him is 4‘years, € months and 
10 days, the remissions earned by him 
amount to 3 years, 8 months, 11 days, 
to which even if the period of under- 
trial detention which is 2 -vears, 1 month 


and 13 days is added the total comes to’ 


10 years, 7 months and 4 days and not 
14 years as' required by. the said Para 
1982 S. C/91 XI G—4. 


Kartar Singh v. State of Haryana 


entitled to have their 


S.C, 1441 


515-B. in any event, therefore, none of 
the petitioners is entitled to have his 
case considered for premature release 
and therefore the petition is liable to be 
dismissed. 


4. Since the lega] question touching 
the proper construction of Sec, 428 Cr. 
P. C. was argued at lengta by counsel 
on either side at the Bar we have decid- 
ed to address ourselves to that question 
without getting lost in the factual dis- 
pute as to whether even after reckon- 
ing the periods of their undertria] d2- 
tention the petitioners are or are not 
cases considered 
by the State Government for prematur? 
release under Para 516-B of the Punjab/ 
Haryana Jail Manual. In other words 
for the purpose of deciding the question 
we shall proceed on the assumption that 
factually if the periods of their under- 
tria] detention are taken into account 
the petitioners would be entitled to have 
their cases considered for premature re- 
lease. The question is whether even on 
such assumed factual basis the peti- 
fioners are in law entitled to get a set 
off of the said periods against their sen- 
tences under Sec, 428 of the Cr. P, C. 
and if so, whether the impugned Order 
dated 2nd February, 1981 issued by the 
Respondent-State is illegal or invalid. 


5. At the outset it may be stated 
that the impugned Order dated 2nd Feb- 
ruary, 1981 is challenged as contraven: 
ing Sec, 428 but the constitutional] vali: 
dity of Section 428 itself has not beea 
challenged. Admittedly all the three 
petitioners have been convicted unde? 
Sec. 302, IPC and have been sentenced 
to imprisonment for life. and the ques- 
tion is whether Sec. 428 Cr. P. C. is ap- 
Plicable to them. Sec, 428 runs thus: 


498. Period of detention undergone by - 
the accused to be set off against the 
sentence of imprisonment : 


Where an accused person has, on con- 
viction, been sentenced to imprison- 
ment for a term, the period of deten- 
tion, ifany, undergone by him during the 
investigation, inquiry or trial of the same 
case and before the date of such con- 
viction, shal] be set off against the term 
of imprisonment imposed on him on 
such conviction, and the liability of such 
person to undergo imprisonment on such 
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conviction shal] be restricted to the re- 
mainder, if any, of the term of impri- 
sonment imposed on him. 


On a plain reading of the aforesaid pro- 
vision it will be clear that the cases o? 
the petitioners, who have been senten- 
ced to imprisonment for life, would not 
fal] within the section, for, the section 
applies to an accused person who has 
on conviction, been sentenced to impri- 
sonment for a term and it is only in 
cases of such. persons who have 
been sentenced to imprisonment for a 
term that the period of their under- 
tria] detention has to be set off against 


the term of the imprisonment imposed - 


uPon them and the liability of such per- 
sons to undergo imprisonment has to 
be restricted to the remainder, if any, 
imposed upon them, Counsel] forpr the 
petitioners, however, raised a twofold 
contention, In the first place, he con- 
tended that persons . sentenced to im- 
prisonment for life could be said to have 
been sentenced to their life term which 
under the provisions of the Penal Code 
(Sec, 57) and Jail Manual (Para 516~-B) 
are regarded as equivalent to 20 years 
or 14 years and as such cases of life con- 
victs would fall within the terms cf 
Sec. 428. Secondly, in any event when 
remissions are actually granted by the 
State Government under Sec. 432 Cr. 
P. C. or by the Jail Authorities under 
the relevant remission rules contained 
in Jail Manuals to life convicts their 
eases should be treated as falling with- 
in the purview of Sec, 428, inasmuch as 
On the grant of remissions their sen- 
tences become imprisonments for a term 
and since in the instant case each one 
of the petitioners has been granted re- 
missions each is entitled to have the 
benefit of the set off mentioned in Sec- 
tion 428 of the Cr. P. C. and consequent- 
ly the impugned order of 2nd February, 
1981 issued by the Respondent State 
would be illegal] or invalid as contra- 
vening the section, To support his con- 
tention Counse] relied upon a decision 
of the Gujarat High Court in the case 
of Kalidas Vanmalibhai v. State of 
Gujarat (1980) 21 Guj LR 7 where that 
Court has taken the view that a benefi- 
cent provision like the one contained 
in Sec. 428 Cr. P. C. should be made 
available to convicfs sentenced to life 
imprisonment, If is not possible to. ac- 
cept the submissions of Counsel for the 
reasons which we shall presently indi- 
eate, 
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6. In the first place a perusal of 
several sections of the Jndian Penal 
Code as well as Criminal Procedure 
both the Codes 
make and maintain a clear distinction 
between imprisonment for life and im-|~ 
prisonment for a term: in fact, the two 
expressions ‘imprisonment for life and 
‘Imprisonment for a term’ have been 
used in  contradistinction with each 
other in ona and the same section, 
where the former must mean imprison- 
ment for the remainder of the natural 
life of the convict (vide - definition of 
‘life’ in S. 45 I. P. C.) and the latter 
must mean imprisonment for a definite 
Or fixed period. For instance, Seé 304 
I. P. C. provides that punishment for 
culpable homicide not amounting to 
murder shall be ‘imprisonment for life 
Or imprisonment of either description _ 
for a term which may extend to ten 
years’; Section 305 provides that puni- 
shment for abetment of a suicide of a 
child or insane person shal] be ‘death 
Or imprisonment for life or imprison- 
ment for a term not exceeding ten 
years; Seclion 307 provides that pun- 
ishment for an attempt to commit mur- 
der accompanied by actual hurt shall be 
imprisonment for life or imprisonment 
of either description which may extend 
to ten years; so also, voluntarily causing 
hurt in committing robbery is punish- 
able under Sec, 394 with imprisonment 
for life or with rigorous imprisonment 
for a term which may extend to ten 
years, Sec, 55 I, P. C. uses the two 
expressions in  contradistinction with 
each other and says that an appropriate 


’ Government mèy in every case in which 


sentence of imprisonment for life shall 
have been passed commute the punish- 
ment for imprisonment of either descrip- 
tion foraterm not exceeding fourteen 
years; similarly S. 433 (b) Cr. P. C. uses 
the two expressions in contradistinction 
with one another, Having regard to such 
distinction which is being maintained 
in both the Codes it will be difficult to 
slur over the distinction on the basis 
that life convicts should be regarded as 
having been sentenced to life-term or to 
say that the two could be understood as 
interchangeatle expressions because 
basically the life term of any accused is 
uncertain, Further, Sec, 57 I. P. C. or the 
Remission Rules contained in Jail 
Manuals (e. g. Para 516-B of Punjab/ 
Haryana Jail Manual) are irrelevant in 
this context, Sec. 57 IL P. C. provides 
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that imprisonment for life shall be reck- 
oned as equivalent to imprisonment for 
twenty years for the specific purpose 
mentioned therein, namely. for the pur- 
pose of calculating fractiors of terms of 
_jpunishment and not for ell purposes; 
‘ Isimilarly Remissions Rules contained in 
Jai] Manuals cannot override statutory 
‘Iprovisions contained in the Penal Code 
and the sentence of impcisonment for 
life will have to be regarded as a sen~ 
tence for the remainder of the natural 
life of the convict, The Prvy Council in 
Kishori Lal’s case AIR 1945 PC 64 and this 
Court in Gopal Godse’s case AIR 1961 
SC 600: (1961) 3 SCR 44) have settled 
this position once and for all by taking 
the view that a sentence for transporta- 
tion for life or imprisonment for life 
must be treated as transportation 
or imprisonment for tae whole of 
“the remaining period of the convicted 
person’s natural life. Tais view has 
been confirmed and followed by this 
Court in two subsequent decisions 
in Ratan Singh’s case 197€ (Suppl.) SCR 
552 :(AIR 1976 SC 1552) and Maru Ram’s 
case (AIR 1980 SC 2147) (supra). In 
this view of the matter -life convicts 
would not fall within the purview of 
Sec, 428, Cr. P: C.. 


— 


7. The next submission that at least 
cases of life convicts woo have been 
actually granted remissicns either by 
the State Government under S. 432 Cr. 
P.-C. or by Jail Authorities under the 
relevant Remission Rules should be 
treated as falling within the purview of 
Sec, 428 because on the grant of re- 
missions, their sentences become sen- 
tences of imprisonment for a term is 
also without any substance, The argu- 
ment is fallacious for two reasons. Jn 
the first place, an order of remission 
passed by the State Government or by 
ithe Jail Authorities’ does not interfere 
with either the convictien or sentence 
|recorded by the Court which remains 
intact: it merely affects the execution 
of the sentence passed by the Court and 
frees the convicted person from his 
liability to undergo the ful term of im- 
prisonment and it is for this reason that 
an accused person has every right to 
press his appeal against the conviction 
and sentence imposed upon. him, full 
remission notwithstanding, (Vide Put- 
tawwa v. State of Mysore, AIR 1959 
{Mysore 116. Secondly, S. 428. opens with 
the words: “where an ‘eccused. person 
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has, on conviction, been sentenced to im- 
prisonment for a term” and as such the 
section will come into play in cases 
‘imprisonment for a -term’ is 
awarded on conviction by a court and 
not where the convict’s sentence becomes 
a.sentence, for a term on remission be- 
ing granted by the Executive. In the 
latter case the section on its own terms 
would be inapplicable, 


8. The last submission has been that 
if convicts other than  life-convicts are 
entitled to the benefit.of the set off un- 
der Sec, 428, there is no reason why 
life convicts should be denied the ad- 
vantage of this beneficial provision and 
in this behalf it was pointed out that 
Such an argument has found favour with 
the Gujarat High Court in Kalidas Van- 
malibhai’s case (1980-21 Guj LR 7 
(supra). In our view the question is not 
whether the beneficent provision should” 
be extended to Jife-convicts on a priori. 
reasoning or equitable consideration but 
whether on true construction the sec- 
tion comprises life convicts within its 
purview aNd on construction it is not 
possible to hold that they do. Moreover, 
if the objects and reasons for introduc- 
ing Sec. 428 anew in the Code, as set 
out by the Joint Committee in its Re- 
port are taken into account, it will ap- 
pear clear that cases of life convicts 
were never intended to be covered by 
the provision.. The Joint Committee has 
stated the objects and reasons for intro- 
ducing this provision in the Code thus: 


"The Committee has noted the distress- 
ing fact that in many cases accused per- 
sons are kept in prison for very long 
period as undertria] prisoners and in 
sOme cases the sentence of imprisonment 
ultimately awarded is a fraction of the 
period spent in Jai] as undertrial pri- 
soner. Indeed, there may even be cases 
where such a person is acquitted, No 
doubt, sometimes courts do take into 
account the period of detention under- 
gone as undertria] prisoner when pass- 
ing sentence and occasionally the sen- 
tence of imprisonment is restricted to 
the period already undergone, But this 
is not always the case so that in many 
cases, the accused person is made to 
suffer jail life for a period out of all 
proportion to the gravity of the offence 
or evento the punishment provided in the 


State of Haryana 


statute. The Committee has also noted 


that a large number of persons in ‘the 
overcrowded. jails of today are under- 
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trial prisoners, The new clause seeks to 
remedy this unsatisfactory state of 
affairs.” 


It is obvious that the mischief sought to 
be remedied has no relevance where 
gravity of offence requires the imposi- 
tion of imprisonment for life, 


9. Having regard to the above dis- 
cussion, it is clear that the benefit of 
the ‘set off contemplated by Sec, 428 Cr. 
P. C. would not be available to life con- 
victs. In our view, the decision of the 
Gujarat High Court in the case of Kali- 
das Vanmalibhaj (1980-21 Gui LR 7) is 
erroneous and the contrary view taken 


by Kerala High Court in Kanthalot - 


Karunan v. State of Kerala, 1975 Ker 
LT 147 by Bombay High Court in Raja- 
husein Gulamhusein Lakhani y. State of 
Maharashtra, 1976 Cri LJ 1294, Rafiq 
Abdu] Rehman v, State of Maharashtra, 
1978 Cri LJ 214 (Bom) and by Rajasthan 
High Court in Bhimsen vy. State of 
Rajasthan, 1977 Cri LJ 696 is correct. 
In this view of the matter, the impugn- 
ed order dated 2nd February, 1982 pass- 
ed by the Respondent-State, being‘ in 
conformity with Sec. 428, Cr. P. C., is 
perfectly legal and valid. 


10. 
dismissed. 


In the result, the writ petition is 


Petition dismissed. 
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Civil Appeals Nos. 1630-1631 of 1969, 
D/- 13-12-1978. 

“M/s. Bishwanath Prasad 
Shyam. Appellant v. M/s. 
Metal Industries; Respondent. 

(A) Designs Act (2 of 1911), Ss. 2 (8), 


Radhey 
Hindustan 


26 (1) (since repealed) — Patent — 
Grant of —— It must have novelty and 
utility. Spl. A. 128 of 1957 and 191 of 


1957, D/- 18-1-1966 (All), Reversed. (Pa- 
tents Act (39 of 1970), Ss. 2 (j), 64.) 
The fundamental principle of Patent 
Law is that a patent is granted only for 
an invention which must be new and 


*(Spl. Appeals Nos. 128 and 191 of 1957, 
-D/- 18-1-1866.) 
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useful, That is to say, it must have nov- 
elty and utility, It is essential for the 
validity of a patent that it must be the 
inventor’s own discovery as opposed to 
mere verification of what was already 
known before the date of the patent. 
Unlike the Patents Act, 1970, the Act _ 
of 1911 does not specify the requirement 
of being useful in the definition of ‘in- 
‘vention’. But courts have always taken 
the view that a patentable invention, 
apart from being a new manufacture, 
must also be useful. The foundation for 
this judicial interpretation is to be found ` 
in the fact that S, 26 (1) (£) of the 1911 
Act recognised lack of utility as one of 
the groonds on which a patent can be 
revoked. (Paras 18, 19) 
It is important that in order to be - 
patentable an improvement on something 
known before or a combination of dif- 
ferent matters already known, should ` 
be something more than a mere work- 
shop improvement; and must independ- 
ently satisfy the test of invention or an 
‘inventive step’. To be patentable the 
improvement or the combination must 
produce a new result, or a new article 
or a better or cheaper article than be- 
fore. The combination of old known 
integers may be so combined that by 
their working interrelation they pro- 
duce a new process or improved result. 
Mere collection of more than one inte- 
gers or things, not involving the exer- 
cise of any inventive faculty, does not 
qualify for the grant of a patent. 
(Para 21) 
In the instant case held that the patent 
described as “Method of and means for - 
mounting metallic utensils or the like 


' on lathe for turning them before polish- 


ing”, which was got patented by M/s. 
Hindustan Metal Industries was neither 
a manner of new manufacture nor a 
distinctive improvement on the old con- 
trivance, involving any novelty or in- 
ventive step having regard to what was 
already. known and practised in the 
country for a long time before its al- 
leged date of invention. There had been 
no substantial exercise of the inventive 
power or innovative faculty. There was 
no evidence that the patented machine 
was the result of any research, inde- 
pendent thought, ingenuity and skill, 
When a partner of the firm seeking pa- 
tent was alleged to have invented the 
new process, his non-examination before 
the trial court could lead to the infer- 
ence of lack of novelty. Spl. As. 128 of 
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1957 and 191 of 1957, D/- 18-1-1966 
(All), Reversed. Case law ciscussed. 
(Paras <2, 48, 51, 58) 
(B) Designs Act (2 of 1911), Ss. 2 (8); 
26 (1) (since repealed) — “Invention” — 
- Whether involves novelty and inventive 
step — Mixed question of law and fact 
~- Test to determine, indicated, (Patents 
Act (39 of 1970), Ss. 2 (j) and 64.) 
Whether an alleged invention involves 
novelty and an ‘inventive step’, is a mix- 
ed question of law and faet, depending 
largely on the circumstances of the case. 
Although no absolute test uniformly ap- 
plicable in all circumstane2s can be de- 
vised, certain broad criteria can be indi- 
cated, whether the “manner of manufac- 
ture” patented, was publicly known, 
used and practised in the zountry before 
or at the date of the patert? If the an- 
swer to this question is ‘Yes’, it will ne- 
gative novelty or ‘subject-matter’. Prior 
public knowledge of the elleged inven- 
tion which would disqualify the gran; of 
a patent can be by word of mouth or 
by publication through books or other 
media. (1887) 4 RPC 407, Rel, on. 
(Para 24) 
The expression “does noz involve any 
inventive step” used in & 26 (1) (e) of 
the Act and its equivalent word “ob- 
vious”. acquired special significance in 
the terminology of Patent Law. The ‘ob- 
vioqusness’ has to be strictiy and object- 
tively judged. (Para 25) 
(C) Designs Act (2 of 1911), Ss. 10 
and 26 (since repealed) — Grant of 
Patent by Controller — Its validity is 
not guaranteed thereby. (Pafents Act 
(39 of 1970) Ss, 13 (4) and 43.) 


The fact that the Controller has grant- 
ed patent does not give rise to presump- 
_' tion in favour of the vaidity of the 
patent. The grant and sealing of the 
patent, or the decision rendered by the 


Controller in the case of cpposition, does- 


not guarantee the validity of the patent, 
which can be challenged b2fore the High 
Court on various grounds in revocation 
or infringement proceedings. This posi- 
tion, viz., the validity of = patent is not 
guaranteed by the grant, is now express- 
ly provided in S,'13 (4) cf Patents Act, 


1970. (Para 33) 
(D) Designs Act (2 of 1911), S. 4 (since 
repealed) — Specifications — Construc- 


tion of, (Patents Act (39 o2 1970), S. 10). 

The proper way to construe a specifi- 
cation is not to read the claims first: and 
then see what the full description of the 
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invention is, but first to read the descrip- 
tion of the invention, in order tha; the 
mind may be prepared for what it is, 
that the invention is to be claimed, for 
the patentee cannot claim more than he 
desires to patent. As far as possible the 
claims must be so construed as to give 
to each of them, 


but the specification and the claims 


must be looked at and construed to- 
gether. (1894) 11 RPC 463 (CA) and 
(1871) 6 Ch A 706, Rel. on. (Para 44) 
Cases Referred : Chronological Paras 
-AIR 1969 Bom 255 26 
(1967) RPC 297, Rado v, John Tye and 
©- Son Ltd, 25 
(1896) 14 RPC 105 (HL), Rickmann v. 
Thierry al 
(1894) 11 RPC 463 (CA), Parkinson v. 
Simon 44 
(1889) 6 RPC 184 (CA), Blakey and Co. 
v. Letham and Co. 21 
(1887) 4 RPC 407,. Humpherson v, Syer 
. 24 
(1871) 6 Ch. A. 706, Arnold v. Bradbury 
44 


(1864-65) 11 HLC 654: 11 ER 1488, 
Harwood v. Great Northern Rly. Co. 
52 

Mr. K. B. Asthana, Sr. Advocate, (Mr. ` 
M. V. Goswami, Advocate with him), for 
Appellant; Mr. S. K. Mehta and Mr. 
P. N. Puri, Advocates, for Respondent, 


SARKARIA, J.:— These two appeals 
on certificate arise out of a common 
judgment and decree, dated January 18, 
1966, of a Division Bench of the High 
Court of Allahabad. The facts material 
to these appeals may be set out as 
under : 


2, M/s. Hindustan Metal Industries, 
respondent herein, (hereinafter called 
the plaintiff) is a registered partnership 


firm carrying on the business of manu- 
facturing brass and German silver uten- 
sils at Mirzapur. M/s, Biswanath Prasad 
Radhey Shyam, appellant. herein, (here- 
inafter called the defendant) is a con- 
cern carrying on the business of manu- 
facturing dishes and utensils in Mirza- 
pur, l 
3. On August 8, 1953, the plaintiff 
instituted a suit for. injunction and 
damages, preceded by a notice served 
on the defendant on September 9, 1952, 
in the Court of the ‘District Judge, Alla- 
habad, within whose jurisdiction Mirza- 
pur is situated, with these allegations. 
4, The old method of manufacturing 
utensils, particularly shallow dishes, was 
to turn scrap and polish them on some 
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sort of headstock without a tailstock, 
the utensils either being fixed to the 
headstock by thermaplastic cement or 
held in the jaws of a chuck fixed to the 
headstock. This system was, however 
fraught with risk to the workers inas- 
much as the utensils used to fly off from 
the headstock. Consequently, with a 
view to introduce improvement, conveni- 
ence, speed, safety and hetter finish, 
Parsottam Dass, one of the partners of 
the plaintiff-firm, invented a device and 
method for the manufacture of utensils, 
in 1951. The plaintiff after filing the 
necessary specifications and claims in 
the Patent Office, got the alleged inven- 
tion patented under the Indian Patents 
and Designs Act, 1911 (hereinafter called 
the Act), at No, 46368-51 on May 6, 1353 
with effect from December 138, 1951 as 
assignee of the said patent, By virtue 
of this patent, the plaintiff acquired the 
sole and exclusive right of using this 
method and means for the manufacture 
of utensils. In September 1952, the 
plaintiff learnt that the defendant was 
using and employing the device and 
method of manufacturing dishes under 
the former’s patent. The plaintiff serv- 
ed a notice upon the defendant asking 
him to desist from infringing the plain- 
tiffs patent, but the defendant continu- 
ed to infringe the patent, 


5. On the preceding facts, the plain- 
tiff prayed for a permanent injunction 
restraining the defendant from adopt- 
ing, imitating, employing or in any man- 
ner infringing the device of the plain- 
tiffs patent. The plaintiff further prayed 
for a mandatory injunction requiring 
the defendant to destroy the articles 
used for the infringement of its patent. 
The plaintiff further claimed a decree 
for Rs. 3,000/- as damages, 


6. The defendant resisted the «suit 
on various grounds, out of those which 
are material. for the decision of these 
appeals are: that the defendant’s firm 
is an old concern carrying'on the manu- 
facture of metal wares since long: that 
the method covered by the plaintiff's 
patent namely, that of a lathe (head- 
stock, adapter and tailstock) has been 
known and openly and commonly in 
use in the commercial world all over 
the country for several decades before 
the plaintiff's patent; that the alleged 
invention of the plaintiff was not on the 
date of the patent, a manner of new 
manufacture or improvement, nor, did 
it involve any inventive step or ingenui- 
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ty having regard to what was known or 
used prior to the date of the patent: and 
that the patent has no utility and there- 
tore it was liable to be revoked. 


T. ‘Lhe defendant also filed a coun- 
ter-claim, praying for revocation of the 
patent on the same grounds which he 
had set out in the written statement. 

.8. On October 13, 1953, the defen- 
dant along with three other business 
concerns, filed a petition under Section 
26 of the Act for revocation of the 
Patent that had been granted to M/s. 
Hindustan Metal Industries, Mirzapur on 
the same grounds which were raised in 
his counter-claim in the suit for injun- 
ction and damages. 


9. The plaintiff's suit along with the 
counter-claim of the defendant, was 
transferred to the High Court under Sec- 
tion 29 (Proviso) of the Act. Both the ; 
suits were consolidated and tried 
gether by a learned Single Judge (V. G. 
Oak, J). Issues were framed and evi- 
dence were led by the parties. The find- 
ings, material for our purpose, of the 
learned trial Judge are: 


l (i) The patent does not involve any . 
inventive step having regard to what 
was known or used prior to the patent. 


(ii) The work of turning or scraping 
utensils of various designs has been go- 
ing on at Mirzapur and other places for 
many years before 1951. The changes 
introduced by the. patentee in En CC 
are of a minor nature. The alleged in- 
vention was not on the date of the 
patent, a manner of new manufacture 
cr improvement, It did not involve any 
novelty, l 

(iii) The defendant had publicly 
manufactured goods before the date of 
the patent substantially according to the 


method claimed by the patentee as its 
invention. 

(iv) The alleged invention has got 
utility. 


(v) The patent obtained by the plain- 
tiff was liable to be revoked and the 
plaintiff was not entitled to any damages. 

10. In the result, the learned Judge 
dismissed the plaintiff's suit (No. 3 of 
1955), but allowed the petition for revo- 
cation (in suit No, 2 of 1954) with costs; 
end revoked the Patent (No. 46368-51) 
that had been issued to the plaintiff. 

11. Aggrieved, the plaintiff preferred 
two Special Appeals to a Division Bench 

of the High Court. The eee Bench. 


-held as under: 


to- . 
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"(1) That, formerly, pletes and dishes 
were attached to an acopier on ths 
headstock by means of an adhesive like 
lac or shellac and, in turning the plates 
or dishes, they used to fly off, causing 
injuries to the workmen. 

(2) That on account of the risk involv- 
ed in the process, the work of manufac- 
turing plates and dishes was suspended 
for about 5 or 6 years at Mirzapur, 

(3) That, in 1951, the plaintiff invented 
the method of mounting which has been 
patented. l 

(4) That, immediately after this, tke 
work of manufacturing plates and dishes 
restarted at Mirzapur and was carried 
on with success. 

(5) That lathes have be2n well known 
for a long time and they consist esser- 
tially of a headstock and a _ tailstock 
- which are used for hoidinz the article <o 
be worked upon. 

(6) That the known uses, to which a 
tailstock has been put were centerirg 
the article, holding along werk by a 
pointed tailstock by pi"əting it ard 
holding an articie in metal spinning ky 
the pressure of a pad attached to the 
tailstock. 

(7) That the method af heiding én 
article by the pressure oi a point of a 


pointed tailstock was neber used nor 
known.” 
12. On these findings, the Appellate 


Bench concluded: “In our opinion, the 
method of mounting patented by the 
appellant did wvolve an inventive step 
and was a manner of new manufacture 
and improvement”, In the result, it él- 


lowed the appeals, set aside tne judz~ 
ment and decree of tae learned trial 
Judge and decreed the plaintiffs suit 
with costs. i 


13. Hence, these appeals, 


l4. Mr. Asthana. iearred counsel, for 
the appellant has canvassed these poinis; 

(i) The method and means claimed by 
the respondent in Pateri No. 46368-51 
did not involve any inventive step or 
novelty. 


(ii) The Appellate Bench of the High 
Court was in error in holding that the 
supporting of an article in a lathe by 
the pressure of the point of a pointed 
tailstock constituted the novelty of tre 
invention, © inasmuch as it overlooked 
the fact that the scope cf the patented 
invention in the “claims” in the con- 
plete specification does rot contain an 
asserlion of novelty for the pointed. 


Bishwanath Prasad Radhey Shyam v, H. M. Industries 


S.C. 1447 


tailstock, but rather it specifically says 
that “the pressure spindle may be point- 
ed or blunt.” ; 

(iii) The Division Bench of the High 
Court having held that a tailstock was 
used for holding the article to be work- 
ed upon and that if a pointed tailstock 
was used always for a very long time 
prior to the patent for holding an article 
in metal spinning by pressure, contra- 
dicted itself in concluding that holding 
an article by the pressure of a pointed 
failstock was neither used nor known. 
The High Court thus made out a new 
case for the plaintiff, which had not 
been alleged either in the specifications 
in the subject of the patent or in the 
pleading. 


(iv) The alleged inventor Purshottam 
Dass, though he attended the Court on 
some dates of hearing, did not dare to 
appear in the witness-box, nor was he 
called as a witness in the case by the 
plaintiff to explain in what way, if at all 
the method and means patented by the 
plaintiff was a novelty or involved an 
inventive step. The failure to examine 
Purshottam Dass, who was a partner of 
the plaintiff-firm, would give rise to an 
inference adverse to the plaintiff, 


15. As, against this, Mr. Mehta, ap- 
pearing for the respondent, submits that 
whether the process got patented by the 
respondent involves a method of new 
manufacture or improvement, is one 
purely of fact, and should not, as 9a 
matter of practice, be disturbed by this 
Court. Even in cases of doubt — proceeds 
the argument — the Court should up- 
hold the patent, It is submitted that a 
patent is granted by the Controller after 
due inquiry and publication and unless 
the contrary is proved, should be pre- 
sumed to have been duly granted. In 
the instant case, it is urged, that pre- 
sumption is stronger because the trial 
Judge as well as the Appellate Bench of 
the High Court have concurrently held 
that the process patented had utility. 


16. Before dealing with these conten- 
tions’ let us have a general idea of the 
object, the relevant provisions and the 
scheme of the Act, : 


17. The object of Patent Law is toe 
encourage scientific research, new tech- 
nology and industrial progress. Grant of 
exclusive privilege tọ own, use or sell 
the method or the product patented for 
a limited period, stimulates new inven- 
tions of commercial utility. The price of 


. |provement on 
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the grant of the monopoly is the dis- 
closure of the invention at the Patent 
Office, which, after the expiry of the 
fixed period of the monopoly, passes into 
the public domain. 

18. The fundamenal principle of 
Patent Law is that a patent is granted 
only for an invention which must be 


new and useful. That is to say, it must 
have novelty and utility, It is essential 


for the validity of a patent that it must! 
be the inventors own discovery as 
opposed to mere verification of what wags 
already known before the date of the 
patent. 

19, “Invention? means any manner 
of new manufacture and includes an im- 


provement and an allied” invention”, 
(Section 2 (8) of 1911 Act). It is to be 
noted that unlike the Patents Act 1970. 
the Act of 1911 does not specify the 
requirement of being useful in the defi- 
nition of. ‘invention’. But Courts have 
always taken the view that a patentable 
invention, apart from being a new 





manufacture must also be useful, The 


foundation for this judicial interpreta- 
tion- is to be found in the fact that Sec- 
tion 26 (1) (£) of the 1911 Act recognised 
lack of utility as one of the grounds on 
‘which a patent can be revoked. 

20. “‘Manufacture’ according to. the 
definition of the term in Section 2 (11) oí 
the Act, includes not only any art, 
- process or manner of providing, prepar- 
ing or making an article” but also “any 
- article prepared or produced bv the 
manufacture”. 

-.21. It is important to bear in mind 
that in order. to be -patentable an im- 
something known before 
Or a eombination of different matters 
already known, should be something 
more than a mere workshop improve- 
ment: and must independently satisfy 
the test of invention or.-an “inventive 
step”. To be patentable the improvement 
jor the combination must produce a new 
result, or a new article or a better or 
cheaper article than before. The combi- 
nation of old known integers may be 
so combined that. by their working inter- 
-irelation they produce a new process or 
Jimproved result. Mere collection of more 


than one integers or things, not involv- 
ing the exercise of any inventive faculty, 
does not qualify. for the grant of a 


patent. ‘It is not enough’ said Lord Davey . 


in Rickmann v. Thierry (1896-14 RPC 
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105) (HL) ‘that the purpose is new or 
that there is novelty in the application, 
so that the article produced is in . that 
sense new, but there must be novelty 
in the mode of application. By that, I 
understand that in adopting the old con- 
trivance to the new purpose, there must 
be difficulties to be overcome, requiring 
what is called invention, or there m 


_be some ingenuity in the mode of mak- 


Ing the adoption’, As Cotton L. J. put in 
Blakey and Co. v. Lathem and Co. (1889) 
6 RPC 184 (CA), “to be new in the patent. 
sense, the novelty must show invention”. 
In other words, in order to be patentable, 
fhe new subject matter must involve ‘in- 
vention’ over what is old, Determination 
of this question, which in reality is a 
crucial test, has been one of the most 
difficult aspects of patent law, 


led to considerable conflict of judicial! . 


22. This aspect of the law relating to 
patentable inventions as prevailing ` in 
Britain, has been neatly summed up in 
Encyclopaedia Britannica, Vol. 17, p. 453. 
Since in India, also, the law on the sub- 
ject is substantially the same, it will be 
profitable to extract the same hereunder: 


“A patent can be granted only for 
‘manner of new manufacture and al- 
though an invention may be ‘new’ and 
relate to a ‘manner of manufacture’ it is 
not necessarily a-‘manner of new manu- 
facture’ — it may be only a normal 
development of an existing manufacture’ 


i is a necessary qualification of a crafts- 


man.that he should have the knowledge 


and ability to vary his method to meet 


the task before him — a tailor must cul 
his cloth to suit the fashion of the day — 
and any monopoly that would interfere 
with the craftsman’s use of his skill and 
knowledge would be intolerable, 

23, “A patentable invention, therefore, 
must involve something which is outside 
the probable capacity of a craftsman — 
which is expressed by saying it must 
have ‘subject matter’ or-.involve an ‘in- 
ventive step’, ‘Novelty’ and ‘subject mat- 
ter’ are obviously closely allied...... -Al- 
though these issues must be. pleaded 
separately, both are invariably raised by 
a defendant, and in fact ‘subject matter’ 
is the crucial test, for which there may 
well be novelty not involving an ‘inven- 
tive step’, ‘It is hard. to conceive how. 
there. can-be.an-‘inventive step’ . without 
novelty.” De m 


and hasl.. 
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24. Whether an alleged invention in- 
volves novelty and an ‘inventive step’ is 
a mixed question of law and fact, de- 
pending largely on the circumstances of 
the case, Although no absolute test uni- 
formly applicable in all circumstances 
can be devised, certain kroad criteria can 
be indicated, whether -he “manner of 
manufacture” patented, was publicly 
known, used and practised in the country 
before or at the date of the patent? If 
the answer to this question is ‘Yes’, il 
will negative novelty or ‘subject-mat- 
ter’, Prior public knowledge of the al- 
leged invention which would disqualify 
the grant of a patent can be by word of 
mouth or by publication through books 
or other media. “If the public once be- 
comes possessed of an invention”, says 
Hindmarch on Patents quoted with ap- 
proval by Fry L. J. in Humpherson v. 
Syer, (1887-4 RPC 407) “by any means 
whatsoever, no subsequent patent for it 
can be granted either to the true or first 
inventor himself or any other person: for 
the public cannot be deprived of the 
right to use the invention...... the pub- 
lic already possessing everything that ‘he 
could give.” - 


25. The expression “does not involve 
any inventive step” used in S. 26 (1) (e) 
of the Act and its equivalent word “ob- 
vious”, have acquired special significance 
in the terminology of Fatent Law. The 
‘obviousness’ has to be strictly and ob- 
jectively judged. For the determination 
several forms of the question have been 
suggested. The one saggested by Sal- 
mond L. J. in Rado v, John Tye and Son 
Ltd., (1967) RPC 297, is apposite. It is: 

“Whether the alleged discovery lies so 
much out of the Track of what was 
known before as not naturally to suggest 
itself to a person thinking on the subject, 
it must not be the obviots or natural sug- 
gestion of what was previously known.” 


26. Another test of whether a docu- 
ment is a publication which would nega- 
tive existence of novelty or an “inven- 
tive step” is suggested, es under: 


“Had the document been placed in the 
hands of a competent draftsman (or engi- 
neer as distinguished fram a mere arti- 
san), endowed with the common general 
knowledge a; the ‘priority date’, who was 
faced with the problem solved by the 
patentee but without knowledge of the 
patented invention, would he have said, 
“this gives me what I -want?’ (Encyclo- 
pacdia Britannica; ibid. To put it in 
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another form: ‘twas it for practical pur- 
poses obvious to a skilled worker, in the 
field concerned, in the state of knowledge 
existing at the date of the patent to be 
found in the literature then available te 
him, that he would or should make the 
invention the subject of the claim con- 
cerned?” Halsbury, 3rd Edn., Vol. 29, 
p. 42 referred to by Vimadalal J. of Bom- 
bay High Court in Farbwerke Hoechst 
and B. Corporation v. Unichem Labo- 
ratories (ATR 1969 Bom 255). 

27. With the aforesaid prefatory sur- 
vey, we now turn to the 1911 Act. The- 
Act provides various checks to prevent 
an invalid patent being granted which 
does not involve any inventive step or 
a manner of new manufacture or im- 
provement. The procedure for obtain-. 
ing an exclusive privilege under this 
Act (before the Amending . Act 39 of 
1970), may be described as below: 

28. The true and first inventor or his 
legal representative or assignee submits 
an application in the prescribed form 
and manner to the Patent Office. The 
application must contain a declaration -to 
the effect that the applicant is in posses- 
sion of an invention, for which he de- 
sires to obtain a patent. Such an appli- 
cation must be accompanied inter alia 
by either a provisional or complete 
specification. A provisional specification 
must prescribe the nature of the inven- 
tion. A complete specification must parti- 
cularly describe and ascertain the nature 
of the invention and the manner - in 
which the same js to be performed.. A 
specification whether provisional or com- 
plete, must commence with the title, and 
in case of a complete specification must 
end with a-distinct statement of the in- 
vention claimed. (Section 4) 


29, The Controller then considers that 
application and may require the appli- 
cant to supply. suitable drawings and 
such drawings shall be deemed to form 
part of the complete specification. If a 
complete specification is not left with the 
application, the applicant may- leave : it 
at any subsequent time within 9 -months 
from the date of the application. The ` 
application is then examined by the 
Controller of Patents . for the patent- 
ability of the invention. The Controller 
then makes a thorough search among 
his records for novelty. The Controller 
is bound to refer to an Examiner an 
application, in respect of which'a com- 
plete specification has been filed. The 
Examiner then, after careful and elabo- 
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rate examination, submits his report to 
the Controller, inter alia, as to whether 
or noit— 

(a) the nature of the invention or the 
manner in which it is to be performed 
is particularly described and ascertained 
in the complete specification; 

(b) the application, specification and 
drawings have been prepared in the 
prescribed manner; 

(ec) the title of the specification suffici- 
ently indicates the subject-matter of the 
invention; 

(d) the. statement of claim 
defines the invention; 

(dd) the invention particularly describ- 
ed in the complete specification is sub- 
stantially the same as that which is des- 
cribed in the provisional specification; 

(e) the invention as described and 
claimed is prima facie a manner of new 
manufacture or improvement; 

(f) the specification relates 
than one invention; 


sufficiently 


to more 


(0) eshcctassietas i -t 

30. If, on perusing the report, the 
Controller is not satisfied with regard te 
any of the matters enumerated in 
Clauses (a) to (h) of Section 5 (1), he may 
refuse to accept the application or 
require that the application, specification 
or drawings be amended before he 
proceeds with the application, If the 
Controller is satisfied with regard to 
these matters and accepts the application 
he shall give notice thereof to the appli- 
eant and shall advertise the acceptance; 
and the application and specifications 
with the drawings, if any, shall be open 
to public inspection. (Section 6) 


31. Within four months from the date 
of the advertisement of the acceptance 
of an application, any person may give 
notice at the Patent Office of opposition 
to the grant of the patent on any of the 
grounds mentioned in Clauses (a) to (e) 
of sub-section (1) of Section 9, and on 
no other ground. 

_ 32. After hearing the applicant and 
the opponent, if desirous of being heard, 
the Controller renders his ‘decision’ 
which is appealable to the Central Gov- 
ernment, If there is no opposition, or if 
the determination is in favour of the 
grant of the patent, the patent shall be 
granted and sealed subject to such con- 
ditions as the Central Government 
thinks it expedient. 
» 33. Tt is noteworthy that the grant 


‘and sealing of the patent, or the deci- . 
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sion rendered by the Controller in the 
case of opposition, does not guarantee 
the validity of the patent, which can be 


challenged before the High Court on 
Various grounds in revocation or in- 
fringement proceedings, It is pertinent to 
note that this position, viz., the validity 
of a patent is not guaranteed by the 
grant, ig now expressly provided in Sec- 
tion 13 (4) of the Patents Act, 1970. In 
the light of this principle, Mr. Mehta's 
argument that there is a presumption 
in favour of the validity of the patent 
cannot be accepted. 

34. The term limited in every patent 
for the duration thereof, save as other- 
Wise expressly provided by this Act, is 
16 years from its date. (Section 14). The 
term can be extended if a petition is 
made to the Central Government in 
accordance with Section 15, 

35. Section 29 (1) of the Act entitles 
a patentee to institute a suit agains: any 
person who, during the continuance of 
the plaintiffs patent, infringes it. Sub- 
section (2) of the Section provides that 
every ground on which a. patent may 
be revoked under Section 26 shall be 
available by way of defence to a sui; for 
infringement. The material part of Sec- 
tion 26 reads as under: 

“(Z) Revocation of a patent in whole 
or in part mav be obtained on petition 
to or on a counter-claim in a suit for 
infringement before a High Court on 
all cr any of the following grounds, 
namely:— 

(a) that the invention has been - the 
subject of a valid prior grant of a patent 
in India; i 

(bi that the true and first inventor or 
his legal representative or assign was 
not of the applicant or one of the appli- 
cants for the patent; 

fc) that the patent was obtained in 
fraud of the rights of the person apply- 
ing for the revocation or of any person 
under or through whom he claims; 

(dì that the invention was not, at the 
date of the patent, a manner of new 
manufacture or improvement; 

{e) that the Invention does not involve 
any inventive step, having regard to 
whai was known or used prior to the 
date of the patent; P 

(f) that the invention is of no utility: 

(gi that the complete specification does 
not sufficiently and fairly describe and 
ascertain the nature of the invention 
and the manner “in which the invention 
is to be performed: 
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(h) that the complete specification does 
not sufficiently and clearly ascertain the 
scope of the invention claimed.; 

(i) that the patent was obtained on a 
false suggestion or repr2sentation; 

(j) to (0) iessssesesesseeese = 

36. The ground is now clear 
dealing with the problem in hand. 

37. Although the defendant had both 
in his defence and in tre counter-claim 
for revocation of the petent pleaded six 
grounds mentioned in Clauses (d), (e), (£) 
(zg), (i) and (b) of Secticn 26 (1), yet. in 
this appeal before us the controversy 
has narrowed down into two issves: 
(i) Whether the patent was not at the 
date of the patent, a manner of new 
manufacture or improvement; (ii) whe- 
ther the invention does aot involve any 
inventive step, having regard to what 
was known or used pricr to the date of 
the patent? 

38. At the trial, M/s, Bishwanath Fra- 
sad Radhey Shyam had examined 9 wit- 
nesses to show that the method of 
manufacture described in the patent has 
been publicly known and in use at 
Mirzapur and elsewhere long  becore 
1951. On the other hand, the patentee 
firm, M/s. Hindustan Metal Industries, 
examined 4 witnesses to prove that the 
work of scrapping and polishing of uten- 
sils formerly done at Mirzapur, was on 
crude machines and hat the machine 
(Ex. CC) developed by che patentee is a 
distinct improvement over the machines 
of the old type. 


39. The learned tria. Judge, after a 
careful appraisal of tné evidence pro- 
duced by the parties, found that the 
following facts have been established : 

“I. The manufacture sf utensils is an 
old industry at Mirzapur and at other 
places in U. P. and io other parts of 
India; 

II. lathe is a well-known mechanism 
used for spinning and a number of ofher 
processes: 


III, adapters were in use for holcing 
turnably articles (?) of suitable sizes 
for holding plates and Ccishes, also, were 
in use before 1951; 


IV. the tailstock was probably used in 
this industry before 1951: 
_ V. no bracket or angle, as used in the 
defendant’s machine (Ex. CC) appears to 
ony been used in this industry before 

VI. work. on plates ard dishes was 
suspended at Mirzapur for a few years 
before 1951.” . 


for 
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40. The trial Judge then found that 
mere addition of a bracket did not 
amount to a novelty. He further observ- 
ed that Circumstance VI was of a neu- 
tral character because it could not be 
definitely held that the work had been 
suspended due to a defect in the contri- 
vance which was then in use. It might 
well be due to labour trouble as_ the 
witnesses examined by the appellant had 
deposed, - From Circumstances I, II, II 
and IV, inspection of the machines 
(Ex. CC and Ex. XVI), produced by the 
appellant and the other material on 
record, the trial Court found both the 
issues, set out above, against the paten- 
tee~firm. 

41. We have ourselves examined the 
evidence on record with the aid of the 
learned counsel for the parties, and 
have ourselves compared the machines 
(Ex, CC and Ex, XVI) which were pro- 
duced before us. We do not want to 
rehash the evidence, Suffice it to say, 
we do not find that any piece of evid- 
ence has been misread overlooked or 
omitted from consideration, The view 
taken by the trial Court was quite rea- 
sonable and entitled to due weight. In 
our opinion, it did not suffer from any 
infirmity or serious flaw which would 
have warranted interference by the 
Appellate Bench. 


42. Be that as it may, from the dis- 
cussion that follows, the conclusion is 
inescapable that the invention got patent+ 
ed by M/s. Hindustan Metal Industries 
respondent herein, was neither a manner 
of new manufacture nor a distinctive 
improvement on the old contrivance, in- 
volving any novelty or inventive step 
having regard to what was already 
known and practiced in the country for 
a long time before 1951. 


43. Let us now have a look at the 
invention described in the specifications 
and the ‘claims’ in the patent in ques- 
tion, In the provisional specification, the 
title or subject of the patent is described — 
as follows: 

“Method of and means for mounting 
metallic utensils or the like on lathe for 
turning them before polishing.” 

The title. of the patent mentioned in the 
complete specification is as under; 

“Means for holding utensils for turn~ 
ing purposes.” 

Then follows a description of the old 
method of manufacture, and it is stated: 

“This invention relates to means for 
mounting metallic utensils for the pur- 
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pose of turning the same before polish- 
ing and deals particularly, though not 
exclusively, with utensils of the type 
` which cannot be conveniently and direct- 
ly. gripped by the jaws of the chucks 
and where the utensil tends to slip off 
the chuck and a certain amount of risk 
is involved in applying the tool in the 
turning operation.” 

Thereafter, the new method of manufac- 
ture is described with reference to three 
figures or sketches, The crucial part of 
this specification runs as below: 


“According to a preferred feature of 
this invention the pressure end of the 
pressure spindle is rotatably mounted 
and for this purposes it comprises an 
independent piece engaged by a hollow- 
ed end in a spindle, said hollowed end 
being preferably fitted with ball bear- 


ings to enable the said independent 
piece to revolve with friction when it is 
in contactual relationship with the uten- 


sil This independent piece may have a 
forward pointed end_or said forward 


end may be a biunt end the pointed end 


or the blunt end as the case may be, 
being firmly held against the’ utensil. 
The blunt end may, e.g. be of 1 cm. in 
diameter.” (Emphasis added) 

Then, at the foot of the complete specifi- 
cation. 9 claims are set out, which read 
-as under: 

“I. Means for mounting and holding 
metal utensils more particularly of the 
shallow type for the purpose of. turning 
before polishing comprising a shaft or 
Spindle carrying at its on@ end adapter 
having a face corresponding to the shape 
of the article or utensil to be held, the 
utensil being maintained in held posi- 
tion by an independent pressure on the 
utensil when seated on the adapter. 


2, Means for the purpose herein set- 
- forth and as claimed in Claim 1 in which 
the pressure spindle is adapted to pass 
through a guide block and has a regulat- 
ing handle at the outer end, the inner 
‘end of the spindle pressing against the 
utensil, means being provided to set and 
lock the pressure spindle in any desir 
ed position. 

3. Means as claimed in Claims 1 and 2 
in which the pressure end of the pres- 
sure spindle is rotatably mounted and 
for this purpose it comprises an inde- 
pendent piece engaged by a hollowed 
end in a spindle, said hollowed ‘end be- 
ing preferably fitted with ball bearings to 
enable the said independent piece to 
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revolve with friction when it is in con- 
tactual relationship with the utensil. 


4, Means as claimed in previous claims 
in Which the pressing or inner end of 
the pressure spindle is pointed or blunt 

5. Means as claimed in Claim 1 in 
which the pressure spindle passes 
or the like and said 
bracket may comprise the arm of an 
angle-shaped bracket whose other arm 
may be fixed to a stand or the like. 

6. Means as claimed in Claims 1,2, & 
3 in which the pressing end of the 
Spindle may be a fixed end or a revolv- 
mg end. 

T. Means as claimed in Claim 1 in 
which the adapter is shaped to suit the 
utensil. 


8. Means as claimed in Claim 1 in 
which the adapter is made of wood or 
any other material. 


9. Means for holding the utensil for 
the purpose herein set forth and substan- 
tially as described and 


utensils so turned.” 


44. As pointed out in Arnold v. 
Bradbury, (1871) 6 Ch A 706, the proper 
way to construe a specification is not to 
read the claims first and then see what 
the full description of the invention is 
but first to read the description of the 
invention, in order that the mind may 
be prepared for what it is, that the in- 
vention is to be claimed, for the patentee 
cannot claim more than he desires to 
patent, In Parkinson v. Simon, (1894) 11 
RPC 463 (CA), Lord Esher M, R. enume- 
rated that as far as possible the claims 
must be so construed as to give an effec- 
tive meaning to each of them, but the 
specification and the claims must be 
looked at and construed together. 

45. The learned trial Judge precisely 
followed this method of construction. He 
first construed and considered the des- 
cription of the invention in the provi- 
sional and complete specifications and 
then dealt with each of the claims, indi- 
vidually. Thereafter, he considered the 
claims and specifications as a whole, in 
the lisht of the evidence on record. 

46. With regard to Claim No. 1, the 
learned Judge commented: 

“The pressure spindle in a lathe is a 
well-known contrivance. Pressure spin- 
dle or a tailstock was in use in this im- 
dustry much before 1951. So neither the 
means for mounting and holding metal- 
lic utensil nor the independent pressure 
spindle can be said to be an invention.” 


illustrated and 
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47, In Claims 3, 4, 6 and 7 also, he 
found no novelty or inventive step hav- 
ing regard to the fact that these were 
well known and were in use long before. 
1951. Regarding Claim No..5, he found 
that the use of the bracke: was new; but 
the end bracket can hardly be said to be 
an invention, 


48, The learned trial J udge then noted 


that Purshottam, who was stated to be _ 


the inventor, and as suc was the best 
person to describe the invention, did not 
appear in the witness-box, though, as 
admitted by Sotam Singh (DW 3), Pur- 
shottam had attended on some dates of 
hearing, Sotam Singh tried to explain 
Purshottam’s disappearance from the 
Court without appearing in the witness- 
box. by saying that he had gone away 
due to illness. The learned Judge found 
this explanation unsatisfactory and re- 
jected it — and in our opinion rightly — 
with the remark that recording of evi- 
dence lasted for several cays and it was 
not difficult to secure Purshottam’s at- 
tendance. Apart from being the best in- 
formed person about the matter in issue, 
Purshottam was not a stranger. He was 
a pariner” of the patenzee-firm and a 
brother of Sotam Singk (DW 3). He 
was the -best informed person who might 
„have answered the charge of lack of 
‘novelty levelled by the opponent side 
by explaining what was the novelty of 
the alleged invention and how and 
after, what research, if any, he made 
this alleged ‘discovery’. Being a partner 
of the respondent-firm, and personally 
knowing all the circumstances of the 
case, it was his duty as well as of the 
respondent-firm, to examine him as a 
witness so that the story of the parti- 
cular invention being a new manufac- 
ture or improvement involving novelty 
could, in all its aspects be subjected to 
crosS-examination. By keeping Pur- 
shottam away from the -vitness-box, the 
respondeni-firm, therefore, took the 
heavy risk of the trial Court accepting 
the charge of lack of nevelty made by 
the appellant herein. 

49. The trial Judge further 
that the witnesses examined by 
patentee-firm had given a garbled ac- 
count as to the patented invention, The 
witnesses were speaking with discordant 
voices as to the alleged ‘inventive step’ 
involved in the patent. “Mata Parshad 
(DW 2) stated the invention lies in fix- 
ing the Charhi on the sointer on the 
Same iron base. In var ance with it, 


noted 


| 
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Sotam Singh (DW 3) said that his 
patent covers three factors — the side, 
supporting iron plate, the pointer with 
the nut, and the adapter. In this con- 
nection, we may add that Lakshmi Dass 
(DW 1) another witness examined by 
the patentee-firm, had admitted that 
machines like Ex. XVI (which was the 
machine produced by Bhagwati Prasad 
and was alleged by the patentee to be an 
imitation of the patented one) were in 
use @ven before 1951-52. 

90, After a critical appraisal of the 
evidence produced by the parties, the 
learned trial Judge found that manu- 
facturers in the industry have been using 
adapters of various sizes and shapes to 
suit the article handled; that  tailstock 
or pointer was also in use; that it was a 
common practice to fix the headstock ~ 
and tailstock permanently to a single 
framework. In regard to the use of the 
bracket or angle in Ex. CC, the learned 
Judge held that although it was new, it 
was Not a new idea,. and concluded; 
“There is hardly any difference between 
fixing the headstock and tailstock to a 
common base (as the case in the machine 
Ex. XVI produced by Bhagwati Prasad) 
or fixing the tailstock in a bracket which 
is connected with the framework on 
which the headstock is fixed. Whether 
we consider Ex. CC as-a whole or look 
at the invention in its separate parts, we 
do not find any novelty in the alleged 
invention.” 


51. In our opinion, the findings of the 
learned trial Judge to the effect that the 
patent is not a manner of new manu- 
facture or improvement, nor does it in- 
volve any inventive step having regard 
to what was known or used prior to the 
date of patent, should not have been 
lightly disturbed by the Appellate 
Bench, These were, as already observed, 
largely findings of fact, based on appre- 
ciation of the evidence of witmesses and 
the trial Court had the initial advantage 
of observing their demeanour in the 
witness-box, Moreover, the approach 
adopted by the trial Court was quite in 
conformity with the basic principles on 
the subject, noticed in an earlier part of 
this judgment. The patented machine is 
merely an application of an old inven- 
tion, known for decades before 1951, 
for the traditional purpose of scraping 
and turning utensils, with a slight 
change in the mode of application, which 
is no more than a ‘workshop improve- 
ment’, anormal development of an 
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existing manner of manufacture not in- 
volving something novel which wouid 
be outside the probable capacity ofa 
craftsman. The alleged discovery does 
not lie outside the Track of what 
was known before. It would have been 
obvious to any skilled worker in the 
field, in the state of knowledge existing 
at the date of patent, of what was pub- 
licly known or practised before about 
this process, that the claim in question 
viz., mere addition of a lever and brac- 
ket did not make the invention the sub- 
ject of the claim concerned. There. has 
been no substantial exercise of the in- 
ventive power or innovative faculty. 
There is no evidence that the patented 
machine is the result of any research, 
independent thought, ingenuity and skill. 
Indeed, Sotam Singh frankly admitted 
‘that he did not know whether Purshot- 
tam had made any research or any ex- 
periments to produce this combination. 
Nor does this combination of old in- 
tegers involve any novelty. Thus judged 
objectively, by the tests suggested by 
authorities, the patent in question lack- 
ed novelty and invention. 

52. We will close the discussion of 
trial Court’s judgment by referring to a 
decision of the House of Lords in Har- 
wood v. Great Northern Rly. Co. ((1864- 
65) 11 HLC 654) as, in principle, that 
case is analogous to the one before us. 
In that case, a person took out a patent, 
which he thus described: “My invention 
consists in forming a recess or groove 
in one or both sides of each fish (plate), 
so as to reduce the quantity of metal at 
that part, and to be adopted to receive 
the square heads of the bolts, which are 
thus prevented from turning round when 
the nuts are screwed on.” His claim was 
*for constructing fishes for connecting 
the rails of railways, with a groove ad- 
apted for receiving the ends of the bolts 
employed for securing such fishes; and 
the application of such fishes for 
hecting the ends of railways in manner 
hereinbefore described. The constructing 
of fish joints for connecting the rails of 
railways with grooved fishes fitted to 
the sides of the rails, and screwed to 
them by bolts or nuts, or rivets, and 
having projecting wings firmly secured 
to and resting upon the sleepers or 
bearers, so as to support the rails by 
their sides and upper flanges.” It was 
proved that before the date of his patent, 
fish~joints had been used to connect and 
strengthen the rails. of railways. In some 
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cases, the fishes were flat pieces of iron 
with round holes for bolts, the heads of 
the bolts being held in their places by 
separate means. In others the extreme 
ends of the holes were made square and 
the boit-heads square, to put into them, 
and, in some square recesses were made 
in the flat pieces of iron for the same 
purpose; but, tilt the time of the patent, 
fishes for connecting the railways had 
never been made with a groove in their 
lateral surfaces so as to receive the 
square heads of the bolts, and render 
the fish lighter for equal strength, or 
stronger for an equal weight of metal.” 

53. On these facts, it was held that 
what was claimed as an invention was 
not a good ground to sustain a patent. 
Blackburn L, J, succinctly summed up 
the rule of the decision, thus : 


“In order to bring the subject-matter 
of a patent within this exception, there 
must be invention so applied as to pro- 
duce a practical result, And we quite 
agree with the Court of Exchequer 
Chamber that a mere application of an 
old contrivance in the old way to an 
analogous subject, wihout any novelty 
or invention in the mode of applying 
such old contrivance to the new pur- 
pose, is not a valid subject-matter of a 
patent.” 


54. The above enunciation squarely 
applies to the facts of the present case. 


55. We will now consider the judg- 
ment of the Appellate Bench. which, it 
may be recalled, has found that the 
novelty and invention of the patent ia 
in “the method of holding an article by 
the pressure of a point of a pointed 
tailstock (which) was neither used or 
known,” 


56. This finding, if we may say so 
with respect, is inconsistent with the 
Appellate Bench’s own Findings Nos. (5) 
and (6), the consolidated substance of 
which is to the effect, that lathe consist- 
ing of a headstock and a tailstock and 
its uses for centering the article, holding 
along work by a pointed tailstock by 
pivotmg it and holding an article is 
metal spinning by the pressure of a pad 
attached to the tailstock, have been well 
known for a long time. Finding No. (7) 
of the Appellate Bench goes beyond the 
scope of the specifications and claims 
made by the patentee, himself, in the 
subject of the patent. From a perusal of 
the specifications and the ‘claims’, ex- 
tracted eariier, it is evident that there 
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is no assertion therein, sf novelty for 
the pointed tailstock; rather it is stated 
that “the pressure spindle may be point- 
ed or blunt.” Furthermcre, this finding 
of the Appellate Bench stands in con- 


tradiction to what Sotam Singh (DW 3). 


patentee himself has admitted in the 
witness-box, In cross-examination, Sotam 
Singh (DW 3) said: "I am Not using 
any other pointer than tiat of Ex, CC. 
I never used pointer of any other type. 
I have not used any rotating pointer 
either at Benaras,or at Mirzapur......... If 
anybody uses a wooden adapter in a 
chuck and does scraping work on a 


Katora in such a wooder chuck without. 


a pointer, there would be no infringe- 
ment of my patent........ I conducted no 
experiments before obtaiming the patent 
I do not know what kind of experiments 
Purshottam carried out, I have got no 
apparatus for scraping utensils except 
like Ex. CC.” Sotam Singh further ad- 
mitted that machines like Ex, XVI (the 
one which was producecé by the ‘appel- 
lant and is said to infringe the patent of 
the respondent-firm) are sold in the 
market and one can purchase a pointer 
like Ex. XI in. a lathe. T 


57. In the face of tke admissions of 
the representative of the patentee, it 
was not possible for the Court to work 
out Finding No, (7) on its own, without 
allowing itself to get inte the unenviable 
position of appearing mere Royalist than 
the King. We have ourselves examined 
and compared the machines (Ex. CC and 
Ex. XVI). We find that the tailstock in 
each of these machines tas a blunt end 


of slightly above 1 ecm. in diameter. It 


may be re-emphasised that according to 
Sotam Singh, himself, hs patented ma- 
chine has no other end of tailsiock ex- 
cepting of the (blunt) type in Ex, CC, 


58. For all the reasons aforesaid, we 
have no hesitation in helding that the 
learned Judges of the Appellate Bench 
were in error in revers:ng the findings 
of the trial Court on Issues 1 and 1-A. 
The learned trial Judge was right in 
holding that the patented machine was 
neither a manner of n=w manufacture 
or novel improvement, nor did it involve 
any inventive step, having regard to 
what was publicly known or used prior 
to the date of the patert. The grant of 
the patent in question was therefore in- 
valid and was liable to be revoked on 
the grounds mentioned. in, Clauses (d) 
and’ (e) of S. 26 (I) of the Act. — 


+ 
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59. Before parting with this judg- 
ment, we will like to dispose of another 
The argument 
is that since the Courts below have con- ` 
currently held that the invention had. 
utility the patent should be sustained, 
We are unable to accept this contention. 
As pointed out already, the crucial test 
of the validity of a patent is whether it 
involves novelty and an ‘inventive step’? 
That test goes against the patentee. 


60. In the result, the appeals are 
allowed, the judgment of the Appellate 
Bench is set aside and that of the trial 
Court restored. In the peculiar circum- 
stances of the case, the parties are left 
to bear: their own costs throughout. 

l Appeals allowed. 


~ 
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C. D. Korpal, Appellant v. Captain 
A. K. Madan and others, Respondents. 

Delhi Rent Controli Act (59 of 1958), 
Ss, 25B (4), 14 (1) Proviso (e) — Eviction 
suit — Leave to defend — Leave has to 
be granted when eviction is sought -on 
ground of bona fide personal requirement 
and that ground is disputed by the ten- 
ant, Decision of Delhi High Court, D/- 
3-8-1981, Reversed. (Para 2) 


BHAGWATI, J.:—- Special leave grant- 
ed, 


2,- This is an appeal by special leave 
directed against an order dated 3-8-1981 
passed by the Delhi High Court reject- 
ing a revision application preferred by 
the appellant against the order of the 
Addl. Rent Controller, Delhi refusing ‘to 
grant leave to the appellant to defend a 
suit for eviction filed against him by the 
respondents. The respondents claimed 
eviction of the appellant on the ground .- 
of bona fide personal requirement. The 
appellant was refused leave to defend 
the suit for eviction even though the 
ground on which the eviction was sought 
was bona fide personal requirement and 
this ground was disputed by the appel- 
lant. We are of the view that this is a 
fit case in which leave to defend should 


have been granted by the Addl. Rent 
Controller ‘and. an opportunity should 
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have been afforded to the appellant to 
defend the suit. We accordingly allow 
the appeal, set aside the order passed by 
the High Court as also the order made 
by the. Addl. Rent Controller and grant 
leave to the appellant to defend the suit. 
The appellant and the respondents will 
appear before the Addl, Rent Controller 
on Jan, 25, 1982 for taking appropriate 
directions from him in regard to the 
hearing of the suit. The appellant is 
directed to file his written statement 
peremptorily; on or before 28th Jan. 
1982 and in no case will he be granted 
time for filing the written statement be- 
yond the period allowed by us and if 
the appellant does not file the written 
statement on or before 28th Jan. 1982, 
the Addl. Rent Controller may proceed 
ex parte against the appellant. There 
will be discovery and inspection within 
one week after the filing of the written 
statement. The Addi. Rent Controller 
will take up the suit for hearing and fi- 
nal disposal not later than 15th Feb. 1982 
and will proceed with the hearing of 
the suit from day to day as far as pos- 
sible and will dispose of the suit by 
judgment or compromise, as the case 
may be, not later than 21st Mar 1982, 
. The directions given by us are peremp- 
tory directions and they shall be car- 
ried out strictly and faithfully. There 
will be no order as to costs in this ap- 
peal. 
Appeal allowed. 
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D. A. DESAI AND 
E. S. VENKATARAMIAH, JJ. 


Civil Appeals Nos. 
D/- 26-8-1982. 

Smt, Jamna Devi and others, Appel- 
lants v. Kude Ram and another, Respon- 
dents. 


Delhi Rent Control Act (59 of 1958), 
Ss. 25-B (4) and (5) and 14 (1) Proviso (e) 
— Application for eviction of tenani on 
ground of bona fide requirement —— Ten- 
ant seeking leave to defend — Rent 
Controller cannot hold full-fledged _ en- 
quiry at that stage. Decision of Delhi 
High Court Reversed. 


Section 25B (5) enjoins a duty on the 
Rent Controller to grant leave’ to con- 


test the petition, if the-facts disclosed 
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in the affidavit of the tenant are such 
as would disentitle the landlord to ob- 
tain an order of eviction, Therefore, 
ordinarily while examining the applica- 
tion for leave to contest, Rent Control- 


_ler has to confine to the facts disclosed. 


in the affidavit and that is certainly not 
a stage for a full-fledged trial of the 
issues arising from the facts stated in 
the affidavit. That stage is yet to arrive. 
j (Para 4) 

In the circumstances of the case of the 
facts disclosed in the affidavit necessitat- 
ed examination either by cross-examina- 
tion, evaluation and adjudication. There 


fore, there was a case in which leave to 


contest ought to have been granted. De- 
cision of Delhi High Court, Reversed. 

(Para 4) 

ORDER :— Petition for special leave 
is granted. 

2. This is a case under the Delhi Rent 
Control Act wherein the landlord ap- 
proached the Court seeking possession of 
the premises occupied by tenant on the 
ground that the landlord requires the 
premises bona fide for his own use and 
occupation as provided in S, 14 (1) pro- 
viso (e). i 

3. After the summons in the prescrib- 
ed form was served, the tenant appeared 
and filed an éffidavit as envisaged by 
S. 25B (4). The tearned 5th Addl, 
Controller did not grant leave to defend 
and proceeded to decree the eviction of 
the tenant. The matter went to the High 
Court at the instance of the tenant, the 
appellant before us, which was dismiss- 
ed in limine. Hence this appeal by spe- 
cial leave. : 

4 Section 25B (5) enjoins a duty on 
the Rent Controller to grant leave to 
contest the petition, if the facts disclos- 
ed in the affidavit of the tenant are 
such as would disentitle the landlord to 
obtain an order of eviction, Therefore, 
ordinarily while examining the applica- 
tion for leave to contest one has to con- 
fine, to the facts disclosed in the ‘affidavit 
and that is certainly not a stage for a 
full-fledged trial of the issues arising 
from the facts stated in the affidavit. 
Taat stage is yet to arrive. Now first 


consider what has happened here. The 
respondent-landlord contended that she 
has one room in her possession. The 
tenant contended that the landlord has 
two rooms in her pdssession and that _ 
provides sufficient accommodation and 


no additional space is necessary. At that 
stage a sketch map was-prepared on be- 


Rent — 
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shown to the, Court. and it was. disclosed . 
that: there is ‘a room and a°: kitchen 


- Mr. Mehta, © 
_ spondent- -landlord told us that the peti- 
“ tioner-tenant . has in her.'possession two 


rooms. The dimension of the two are ‘set. 


Out in the petition and cam be found in 


para 2 of the petpon; presented by. tha ` 


landlord, 


' "The petitioner-landlord’s case is that 
respondents are tenants ir respect af 
one room measuring 13’ X 9’ with. at 
tached veranda of 13’°x 7-8". There 


is also reference to one Hnshed- barsari 


measuring 12’ x 7 on the top floor cf 


tlie Dose ‘described therei:i.” a 

At is’ not ‘suggested that ‘these facts ` is 
1 agtablished but it does appear that. 

slum area both the landlord. and! eee 
are in small premises. The need had t> 
be judged after evaluating facts estab- 
lished on evidence, her untested. affidavit. 
Was that sufficient: to enahle:.the learned 
Rent - Controller to refuse leave?: We have 
no doubt in our mind that these disclos-. 


ed facts necessitated. exarrination,: either . 


by ‘cross-examination, evaluation and :ad- 
judication. The unilateral. declarations 


have ‘no evidentiary value as such.. What - 


is considered improper is 2onverting ths 


stage of granting or refusing to _ grant. 


leave. into a full-fledged trial circum- 
venting the prescribed precedure, Even 
Documents are not property proved and 
yet decision is followed: thereon. W2 
are,, therefore, of the 
there is a case in which leav? 
to contest ought . to. have 


granted. -We. accordingly set aside the 


decision of the learned 5-h Addl.. Rent. 


Controller as well as of tke High Cour: 
We grant leave to the tenant to contest 
the, eviction petition. He -nust.file his 
written statement within -2 . weeks 
from ` . today. The parts. . must, apr 
. pear. before ` the 
Rent’ . Controller, Delhi . on 
Sept. 1982. As the. landlord ‘seeks 
possession. of..the -premises -on. the ground 
of . personal . requirement, the. matter be 


disposed of. as expeditious_y -as. possible. 


We -hope that -the learned: Sth Addl, Rert 
Controller - "will. give priority ; to this: mat- 


A yao 


Hoshie Shavaksha, Dolikuka: v: 


half ofthe- -respondent+landlord .. and. was. from today.. There A be“ no- wrai: as 
‘to costs; o- ae 


Order accordingly: 


 Lhrity: Hoshie « Dolikuka 


in’ 
possession of the landlord Against. this . 
learned couns2l. for the re- .^> 


view that 


been. 


learned | 5th Add. - 
15th. 


. was thus modified. ` 
ter and Gea Aft. n on merits as., oy 


h 4“ 
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R. S.. PATHAK AND . 
AMARENDRA NATH - ŞEN, JJ. 
Civil Appeal No. 
4-8-1982. i , 
_ Hoshie Shavaksha Dolikuka; 
lant v.. Thrity -Hoshie 
spondent, 


Contempt of Courts Act (70 of 1971), - 
Sec, 5 — Disobedience of Court’s order , 


~~ Sentence —— Custody of 
Father intentionally flouting 
directions — Amounts to. 
Considering welfare of child order ` 
detention in civil prison and fine 


child — 
Court’s 


S, C. - 1437 = E 


1796 of 1981, D/-- 


Appel-* 
Dolikuka, Re- 


contempt —. l 
‘of. 
set. 


aside — “Father let off with Sgt 


and warning, 
Act (1890), Sec, 7). 


c in the -instant .case..the : divorce be- 


wdae 


tween. a husband and wife has become - 
fina) andthe High Court. has given cer- - 


tain. directions regarding. the custody of: 


their child: It was found-that the hus- 


band had flouted the order intentionally’: 


and without any reason beyond his con- 
trol, The High Court found him guilty 
of committing contempt of 

and directed - his detention -- in 


of Rs, 1000/-. 


In appeal the Supreme 
that the husband had 


both the parents and that: imposition of 


any kind -of punishment on the father * 
for whom the, child has’ a lot of affeciion ` 
and cause her ' 
and taking into consi- ' 


is likely. to upset her 
‘mental distress, 


deration that the ` welfare of the child 


The sentence ee a the High’ Court 


Fèt 
a 


-court . 
civil sf 
prison for 3 months and also to pay tine. 


+ 


Court held i 
committed acts” 
which amounted tg contempt of Court. — 
However, in-view of the facts that final - 
-order regarding custody of the child is ©’ 


passed and that the’ child is fond of” 


“is likely to .be affected, the father. was’. ’ 
let off with a reprimand and a warning. 
although he was rightly found `` guilty 
‘of having committed contempt .of Court. © 


(Paras 11,12) . 
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AMARENDRA NATH SEN, J.:— 
On the application made by the re- 
spondent who happened to be the wife 
of the appellant for committal of the 
appellant for contempt of eourt for 
_ violation of orders passed by the Bom- 
bay High Court, a Division Bench of 
the High Court for reasons recorded in 
the judgment delivered on 31-7-1981, 
found the appellant to be guilty and 
directed the appellant to be detained in 
the Civil jail for a period of 3 months 
and also to pay a fine of Rs. 1000/- and 
in default of payment of the said fine 
to undergo aq further period of deten- 
tion in jail for 3 weeks. Against, the 
Said judgment and order of the Bom- 
bay High Court the appellant has pre- 
ferred the appeal under Sec. 19 of the 
Contempt of Courts Act, 1971. . 


2. This proceeding is indeed an off- 
shoot of the main proceeding between 
the appellant and the respondent in re- 
lation to the custody of the children. It 
1s indeed unfortunate that in view of 
acrimonious disputes between the par- 
ties and bitter relationship between 
them, various proceedings have been 
taken by the parties from time to time. 
A decree for divorce has been finally 
passed. The main dispute centres around 
the question of the custody of the two 
children of the appellant and the ` re~ 
spondent, the son named. Shiavux and 
the daughter called Gospi. As the son 
has reached the age of 16 years, the 
dispute as to the custody is now con- 
fined only to the daughter Gospi, Vari- 
ous proceedings had been taken by the 
parties in relation to the question of 
custody of the minor child and various 
orders have been passed by the High 
Court from time to time. The learned 
Judges of the Bombay High Court have 
also on a number of occasions inter- 
viewed the children. In the main ap- 
pea] relating to the question of custody 
of the minor daughter we have set out 
the broad facts of this unfortunate case 
and the various orders which came to 
be passed. | 


3. In the present - appeal, we are 
only concerned with the question whe- 
ther the appellant had committed con- 
tempt of Court by violating the orders 
of the High Court dated 20-3-1981 and 
13-5-1981. The order dated 20-3-1981 
is to the following effect :— 

“Pending the. hearing and fina) dis- 
posa] of the appeal, the order dated 
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February 19, 1981 appealed against stay- 
ed so far as it relates to the minor 
Gospi alone. l 


Until the St, Annes’ High Court in 
which the minor Gospi is at .present 
studying closes for the summer vacation, * 
the Respondent to be entitled to take 
the child to his residence on Thursdays 
from 9.00 a. m. till 8. 00 p. m. The Re- 
spondent wh? is present in Court, gives 
an undertaking through his advocate to 
return the child Gospi to the Appel- 
lant’s residence each Thursday by 8.00 
p. m. So far as the schoo] vacation are 
concerned the appellant to keep the 
child Gospi with her for the first half 
of each vacation and the Respondent to 
keep the child for the second half of 
each vacation. The Respondent to take 
the child to his residence by 9.00 a. m. 
on the first day of the second half of, 
each vacation, and to return the child 
by 8.00 p. m. on the last day of the se- 
cond half of each vacation. 


The Respondent who as mentioned 
earlier is present in Court, through his 
advocate gives an undertaking to take 
the child Gospi to the Appellant’s re- 
sidence and leave her there by 8.00 
p. m. on the last day of the second half 
of each vacation. We may record | that 
we had. seen the child Gospi in Cham- 
bers on March 10, 1981 and had found 
her to be an extremely bright and in- 
teligent child: ‘We may further record 
that the child -stated that she did not 
have any aversion to spend the day with 
her father, ramely, the Respondent, but 
was greatly apprehensive that if she 
did so she would not be allowed to go 
to her mother, namely, the Appellant, 
with whom she wanted to stay or that 
some application would be made to 
the Court on behalf of the Respondent 
for the purpose of not returning the 
child to the Appeliant but to keep her 
with him, 

‘Notice of motion made absolute in 
terms of prayer (c) also, and the above 
directions with respect to the Respon- 
dent’s access on Thursdays during the 
schoo] terms and the order with respect 
to the sharing of school vacations also 
to apply if the child Gospi gets readmis- 
sion in the Apostolic Carmel Convent 
High School from the next academic 
year for the school terms and vacations. 
If the child Gospi does not get re~ 
admission in the Apostolic Carmel Con- 
vent High Schoo] but continues in the 
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St. Annes High School, the above direc- 
tion with respect to the Respondents 
access on Thursdays durirg the school 
terms and the sharing of vacations. to 
other school terms and vacations. Costs 
of this Notice of Motion wll be costs in 
the Appeal.” a 

4. The material portion of the order 
dated 13-5-1981 passed fo> reasons re- 
corded in the judgment celivered is in 
the following terms :— 

‘In the circumstances set out above, 
we would have had no hesitation in 
directing that the child Gospi should 
stay with her mother, fhe Appellant, 
throughout the summer’ vacation. How- 
ever, an unfortunate thirg is that the 
Appellant is working in the -Tatas and 
therefore has to be away from home 
the whole day except during week- 


ends, while the Respondert, who drives 


his own taxi, can always find time to 
contact Gospi in the course of the day 
and lure her away. Bearing these 
factors in mind, we permit Gospi to 
stay with the Respondent 
vacation. The Respondent will, how- 
ever, take Gospi and ‘weave her at 
the Appellants residenc® on „every 
Friday at 8 p. m. and wal] collect her 
from the Appellant's residence every 
Monday by 8 a, m. during the vacation. 
In our opinion the best thing for Gospi 
would be to go to a  btarding school. 
However, we are sure thet the Respon- 
dent would so poison her mind against 
any boarding school as to cause yet an- 
other psychological turmo:] and conflict 
in her mind. Mrs. D’ Souza’s report has 
also convinced ys that it is better for 
Gospi that she 
Convent High School rather than St. 
Annes High School, and that part of the 
order passed by us on March 20, 1981 
will stand, During the school term the 
appellant will be entitled to take Gospi 
to her residence straight from the school 
every Saturday and to «zeep her with 
her and to leave her in the schoo] on 
Monday mornings. Durirg the rest of 
the days during the schas] term Gospi 
will stay at the Respondent’s residence. 
The above directions will be operative 
during the pendency of the Appeal for 


. al] school terms and vacations, 


So far as the reimburs2=ment to Mrs. 
D’ Souza of the expenses she has in- 
curred is concerned, we direct that out 
of the balance of Rs, 306/- remaining 
deposited with the Prothonotary and 
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during the ` 


should be in Carmel. 
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Senior Master a sum of Rs. 100/- be 
paid to Mrs. D’ Souza and the balance 
of Rs. 200/- be refunded to the Appel- 
lan en 


5 The main allegation of the wife 
in the contempt application is that the 
husband has not brought the daughter 
Gospi to her in terms of the aforesaid 
orders passed by the Court and he has 
thereby violated the said orders and has 
also committed breaches of the under- 
takings given by him to Court. 

6. The main defence of the husband 
in the contempt application is that he 
Was not in a position to carry out the 
said orders and to comply with his un- 
dertakings, as the daughter Gospi was 
unwilling to go to her mother’s place. 
It is his defence that in spite of his best 
endeavours he could not persuade the 
daughter Gospi to go to her mother’s 
place, and in view of the attitude of 
Gospi and taking into consideration the 
question of Gospi’s health and welfare, 
he was prevented from taking Gospi to 
her mother’s place and the violation is, 
therefore, unintentional] and for reasons 
beyond his control, ' 

7. The High Court, in its judgment 
has fully set out all the relevant facts 
and circumstances of this case and has 
also carefully considered the respective 
contentions of the parties, The High 
Court came to the conclusion that there 


.was no merit in the defence of the hus- 


band and he had deliberately and wil- 
fully flouted the said orders of the 
Court and had also violated the under- 
takings given to Court. In that view of 
the matter the High Court has found 
the Appellant guilty and the High 
Court has imposed the sentences as not- 
ed earlier. 

8. The main argument of Mr. Bhan- 
dare, the learned Counsel for the ap- 
pellant, has been that the High Court 
has failed to appreciate properly the 
facts and circumstances of the case and 
to take into consideration the impor- 
tant facts that the daughter Gospi was 
not at all willing to go to her mother’s 
place and the father who is vitally con- 
cerned with the welfare of the daugh- 
ter and her health was not in a position 
to persuade the daughter to go and stay 
with her mother, Mr. Bhandare submits 
that the non-compliance with the 
orders passed by the High Court by the 
appellant and his failure to observe the 
undertakings given by him to Court were 
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due to reasons beyond the contro] of the 
appellant and ,the appellant had failed 
-to comply with the said orders and his 
undertakings only in view of the at- 
titude of the daughter whose welfare 
and interest he had in mind, It is Mr. 
Bhandare’s submission that under these 
facts and circumstances, it cannot ba 
said that the appellant was guilty of 
any such act which merited any pun- 
ishment. The violation of the orders and 
the breaches of undertakings, according 
to Mr. Bhandare, were only technical 
in nature. Mr. Bhandare has offered 
various criticisms of the judgment un- 
‘der appeal. 


9. Mr. Desai, the learned counse] for 
the respondent, has submitted that the 
High Court in the facts and circumstan- 
ces of this case is justified in coming to 
the conclusion that there was wilful 
disobedience to the Courts orders bv 
the appellant who has also  unhesitat- 
ingly committed breaches of the under- 
takings solemnly given by him to Court. 
It is the submission of Mr. Desai that 
' the facts and circumstances of the case 
go to indicate that the appellant has 
always been obsessed with the idea of 
obtaining exclusive contro] of the child 
and keeping her with himself and the 
appellant has never relished the idea ot 
the child being with her mother, 


10. In the view that we have taken 
we do not consider it necessary to deal 
at length with the various submissions 
made from the Bar, It is an admitted 
fact thatthe orders passed by the High 
Court have not been complied with and 
there has been a violation of the under- 
takings given- by the appellant to the 
Court. The defence sought to be put for- 
ward on behalf of the appellant that the 
appellant was unable to comply with 
‘the said orders and to carry out the 
undertakings in view of the attitude of 
the minor gir] does not impress us. If 
‘there had been any truth‘in the case 
sought to be made by the appellant. it 
would have been clearly the duty of the 
appellant, to apply to the Court, draw- 
ing the notice of the Court to this aspect 
and to ask for appropriate directions. 
It may be mentioned in this connection 
that on an earlier occasion when the 
girl Gospi had been found missing 
‘from her’ mother’s place and was_ found 


in her father’s place the appellant had `- 


produced the girl before the Court ,and 


asked. for appropriate directions so that 
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tween .the husband 
„main -concern, in the. 
- been the welfare of- the- 
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the appellant might not be held up for 
contempt of Court, It, however, ap- 
pears that the appellant took no such 
steps in the present case when the ap- 
pellant felt that he would not be in a 


position to carry out the orders of ‘the " 


Court and to comply with the ynder- 
takings given by him. The fact and cir- 
cumstances of this case go to suggest 
that the appellant was not willing to 
part with the company of her daughter 
and to allow her to stay with her 
mother, We are, therefore, of the 
opinion that the High Court was right 
in coming to the conclusion that the ap- 
peilant has committed acts which 
amount to contempt of Court. 


11. The main dispute between the 
parties has centred around the question 
of the custody of their minor daughter. 
The present proceeding arose out of the 
main proceeding and was taken by the 
mother for proper enforcement of the 
right conferred on her to have the child 
with her in terms of the orders passed 


by the High Court. We have 
now disposed of the main ap- 
peal in relation to the custody of 


the child and we have delivered our 
judgment in that matter. The judgment 
delivered by us in the custody case sets 
the matter at rest. We cherish earnest 
hopes that in view of our judgment and 
order passed in the custody appeal, the 
parties will now get  reronciled to the 
question of the child’s custody and will 
properly comply with the directions 
given by us in the interest of and for 
the welfare of their daughter. We have 
no doubt in our mind that the daughter 
is quite fond of both her parents. There 
is also no manner of doubt that both the 
father and the mother are greatly at- 
tacned to the daughter. Acrimonious 
relationship between her 
should necessarily have the welfare of 
the daughter in their mind, has brought 
about a. very embarrassing and un- 
fortunate situation for -the little girl. In 
our judgment in the main appeal -relat- 
ing to the custody we have cealt with 
this aspect at length, We feel that im- 
position of any kind of punishment on 
the father for whom daughter has a lot 


r 


parents whol 


of affection is likely to upset her andj. 


cause her mental distress. In the un- 
fortunate and acrimonious. dispute , þe- 
‘and the wife - our 
- instant case -has 
ehid. Only 
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taking into consideration the fact that 
the welfare of the child is likely to he 
affected, we are of the opinion that un~ 
der the present circumstances and :n 
the situation now prevailing we should 
let off the father with a reprimand ard 
a warning, although he kas been right- 
ly found guilty of having committed 
contempt of Court by the Bombay High 
Court, in the hope that the appellant 
in future will not do any Such act as 
may constitute contempt of Court amd 
wil] try to serve the cause of welfare 
of the minor daughter Ey carrying out 
the directions given by ıs in our judz- 


iment in the custody appzal in ‘the pro~ 


per spirit. 


12. We, therefore, modify the order 
passed by the Bombay High Court in 
so far as it directs the appellant to 3e 
committed to civil jai] for a period of 
three months and furthe~ direct him to 
pay a fine of Rs. 1000/- and in defawlt 
of payment of fine to wndergo further 
imprisonment of three weeks, althouzh 
we affirm the finding of the Bombay 
High Court that the app2ilant had been 
guilty of contempt of Ceurt. Instead of 
the aforesaid punishmen: directed 3y 
the Bombay High Court which we here- 
by set aside, we repriménd the appel- 
lant for his conduct amd we issue a 
warning to him not to repeat any such 
“act in future. ` 


13. The respondent wife normally 
-should have been entitled to the cast 
of this appeal. The Bom>ay High Court 
had rightly allowed the cost of the pro- 
“ceeding before the Bombay High Court 
` to the wife, Realisation af costs by the 
-wife from the husband may very likely 
‘add to the bitterness between the par- 
- ties and may result in firther acrimoni~ 


‘ous -litigation. The bitter feeling te- 
© tween the father ‘and the .motker 
has been the’ mait > cause for 


al] the troubles -of the child, The motker 
has undoubtedly the’ welfare of the 
child in her heart. The dispute relating 
to the child’s custody is now finally 
concluded, To -avoid- the possibility of 
-‘further bitterness and future litigation 
‘between the parties we direct, bearing 
in mind the welfare of child, -that the 
appellant and respondent . should pay 
and- bear their: own cost®.-of this pro- 
ceeding throughout. - -The- appeal -is . ac- 
, “eordingly- - disposed. of on- the .. abcve 
“terms, . i a 


4 b - 
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14. We wish to make it clear that 
we have interfered with the order 
passed by the High Court only bearing 
in mind the interest and- welfare of the 
child in the changed situation in view 
of our judgment in the custody appeal. 

Order accordingly. 
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Civil Mise. Petns. Nos, 5416 and 15683 
of 1982 and Contempt Petn. No. 15669 
of 1981, D/- 19-8-1982., 


Shanti Sarup Gupta, Petitioner v. 
Anjuman Isnai Ashria, Respondent. 


And 


Anjuman Isnai Ashria, Petitioner v, 
Shanti Sarup Ashria, Respondent. 


Contempt of Courts Act (70 of 1971), 
S. 2 — Civil contempt — Defendant in 
suit for possession giving undertaking to 
court that he will give possession of dis- 
puted property in agreed time — Breach 
of undertaking -—- Contempt petition — 
At hearing contemner filing affidavit and 
showing his readiness and willingness ‘to 
carry out the undertaking — Court re- 
frained to take action, 


The defendant in a suit for possession 
against whom decree was passed, .after 
losing in the first and second appeals 
reached the Supreme Court under Arti- 
cle 136. This leave. petition was also dis- 
missed but on agreement between the 
parties and on an undertaking being 
given by the defendant to the court that 
he would give possession of disputed 
premises in agreed time the court gave 
time to the defendant to give vacant 
possession of the disputed property to 
the plaintiff. Just before the expiration 
of the period granted by the Supreme 
Court the defendant filed a petition 
urging the Supreme Court . to extend 
time, The plaintiff thereupon alleged 
that the defendant has committed a con- 
tempt of the Supreme Court as he has 
committed wilful breach of the solemn 
undertaking given in the Supreme Court. 


The defendant appeared in response to 
the notice issued and contended that he 


is willing to ‘handover possession of that 


part of’ ‘the, property ` which was, Subject- p 
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matter of litigation but further contend- 
ed that he is m possession of some other 
portion of the plot which he could not 
be asked to vacate under the hanging 
sword of contempt proceedings. The de- 
fendant had also filed a suit for declara- 
tion of his tithe to the said other portion 
of plot. The Supreme Court thereupon 
ordered the Sub-Divisional Magistrate 
‘having jurisdiction over the locality to 
take possession of entire property Le. 
property which was 
litigation and also the other property 
possessed by the defendant. At the hear- 
ing of the contempt petition the defen- 
dant agreed that the entire property be 
‘given in possession of the plaintiff until 
the decision of the suit for declaration 
of tithe filed by him and.also gave an 
undertaking that he was willing. and 
ready to carry out the undertaking given 
to Supreme Court, In these circum- 
stances the Supreme Court refused to 
take action against the defendant-con- 
temner. (Paras 4, 5, 6) 


ORDER :—— Anjuman Isnai Ashria, a 
Society registered under the Societies 
Registration Act filed a suit against one 
Shanti Sarup Gupta in the. Court of the 
Senior Sub-Judge, Delhi, for possession 
cf property particularly demarcated im 
req colour in the map annexed to the 
Dlaint. This suit ended in a decree, By 
the decree defendant had to handover 
vacant and peaceful possession of the 
property, He was, however, entitled to 
demolish the superstructure raised by 
him on the suit property. Defendant 
preferred an appeal in the District Court 
which came to be dismissed on April 3, 
1979. The second appeal preferred by 
the defendant was dismissed by the High 
Court of Dethi in limine. Thereupon the 
defendant approached this: Court under 
Art, 136 of the Constitution. The Vaca- 
tion Judge of this Court made the fol- 
lowing order: 


“Special leave petition refused. But by 
consent of parties, petitioner is granted 
time for two years, Le. up..to 3ist May, 
1981, to vacate and handover premises 
on his fling undertaking on an affidavit 
by tomorrow that he would sive peace- 
ful and vacant possession of the premises 
to the respondent on or before 31st May, 
1981. and during this period he would 
not induct anyone in the premises, The 
petitioner shall also pay Rs. 50/- per 
month effective from lst May, 1979 to 
the respondent as use and occupation 
charges of the premises, If the petitioner 
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subject-matter of 
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commits three defaults in payment of 
the charges for use and occupation, the 
respondent will be at liberty to move 
this Court for appropriate direction.” 


‘When the time given by this Court to 


the defendant was about to expire, de- 
fendant filed CMP. 11157/81 on Apr. 30, 
1981, for extension of time contending 
that if he is required to surrender pos- 
session according to the undertaking he 
would be ruined and he would not be 
able torecoup his losses suffered because 
of disobedience of this Court’s order by 
the respondent, Tulzapurkar, J. reject- 
€d this application on May 26, 1981. 
Thereafter, original plaintiff moved this 
Court on July 29, 1981, requesting the 
Court to hold original defendant in con- 
tempt of this Court because he has com- 
mitted wilful breach of the solemn un- 
dertaking given to this Court, 


2, The Court issued a notice to Shri ` 
Gupta to show cause why he should not 
be held in contempt of this Court. On 
the notice being served the contemner 
appeared and contended that heis will- 
ing to handover possession of that part 
of the property which was subject- 
matter of litigation but further contend- 
ed that he is in possession of some other 
portion of the plot which he could not 
be asked to vacate under the hanging 
sword of contempt proceedings. This 
Court directed the contemner to hand- 
over possession on March 19, 1982. A 
further order was made directing him 
specifically to vacate the area which he 
claimed to be in possession and which 
did not form part of the decree by Mar. 
20, 1982, Subsequently, on April 16, 1982, 
an order was made for issue of non- 
bailable warrant to arrest and produce 
the contemnér before this Court on Fri- 
day, April 23, 1982. Thereafter on April 
23, 1982, substantive notice on the con- 
tempt petition was issued. Mr. R, B. 
Dhebar, learned counsel appeared for 
the contemmer and sought time to file 
his affidavit in reply. The contemner 
was held in custody but as he was op- 
€rated upon he was confined to the hos- 
pital. On May 4, 1982, the Court direct- 
ed that the Sub-Divisional Magistrate 
having jurisdiction over the locality 
where the property involved in the dis- 
pute is situated should proceed to that 
place and seal the entire premises and 
shouid not permit the petitioner fe carry 
on any business in the premises. This 
order was executed and the open space 
near the Hall is now in custody of the 
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Sub-Divisional Magistrae 
orders of this Court, 


3. When the matter was taken up for 
hearing Mr. Dhebar learned counsel for 
the contemner was keen zo impress upon 
us that Shri Gupta has not committed 
contempt of the Court because the un- 
dertaking given by him was to handover 
possession of the premises in respect of 
which the suit was filed and that the 
contemner is always ready and willing 
to vacate and handover peaceful posses- 
Sion of the premises, Mr. Dhebar, how- 
ever, contended that the contemner was 
in possession of a larger area than the 
area in respect of which suit was filed 
and he could not be accused of committing 
breach of the undertakirg if he did not 
vacate the area which dii not form part 
of the decree or which was not covered 
by the decree, We would have meticu- 
lously examined this contention but 
after some discussion Mz. Dhebar point- 
ed out to us that in respect of the area 
outside the decretal porcion contemner 
Shanti Sarup Gupta hac already filed a 
suit in 1976 for a declaration of his 
title to that portion of fhe land and for 
‘injunction and that if fhis Court pro- 
ceeds to investigate whether the con- 
temnér was in possession of any . area 
other than the area for which suit was 
filed by the plaintiff this. Court would 
pre~judge the issue and that would 
cause irreparable harm +o the contemner 
and his suit would beceme infructuous, 


4, We; therefore, asked Mr. Dhebar 
whether the contemner agrees that this 
Court should handover the property 
taken possession of by fhe learned Sub- 
Divisional Magistrate umder orders of 
the Court to the plaintiff till the deci- 
sion in the suit filed by the contemner: 
After consulting his client Mr. Dhebar 
informed the Court that his client agrees 
that the property taken possession of by 
the learned Sub-Divis_.onal Magistrate 
under orders of this Ccurg be handed 
over to Anjuman Isnai Ashria and 
learned counsel on behzelf of Anjuman 
Isnai Ashria agrees that the parties will 
abide by the decision arrived at in the 
suit filed by the contermer. Shanti Sa- 
rup Gupta, f 


5. Contemner has also fled his 
affidavit and has shown his readiness 
and willingness to carrs out the under- 
taking siven by him. Therefore, we re- 
fram from taking any action against 


under the 
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6. We accordingly dispose of this con- 
tempt petition and the allied petilions by 
directing that the Sub-Divisional Mag- 
istrate shall handover ypessession of the 
premises taken possession of by him un- 
der the orders of this Court to the auth- 
orities of Anjuman Isnai Ashria, We re-|. 
cord that whoever be the authorities 
in charge of Anjuman Isnai Ashria would 
abide by the decision of the suit filed by 
Shanti Sarup Gupta. 


7. We have avoided making -any ob- 
Servation on the merits of the conten- 
tion and have also avoided adjudicating 
upon the rival contentions in the con- 
tempt proceedings. However, anything 
herein said or any action taken by this 
Court in contempt proceedings shall be 
wholly withony prejudice to the rights 
of the parties being adjudicated in the 
suit filed by Shanti Sarup Gupta and no 
court shall take any notice of any part 
of the contempt proceedings or anything 
contained in the contempt proceedings. 

i Order accordingly. 
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Writ Petn, No, 1344 of 1981, D/- 10-9- 
1981. | 


Free Legal Aid Committee, Jamshed- 
pur, Petitioner v. State of Bihar, Re- 
spondent, o 


` (A) Crimmal P. C, (2 of 1974), S. 437 
— Accused released on bail — Need not 
be required to appear before Court wa- 
thi charge-sheet is filed and process is 
issaed by court — Praciice in meny 
Magistrates’ Courts in Bihar requiring 
accused to appear before court every 
fourteen days even though he is on hail, 
disapproved, ` {Para 2) 

(E) Criminal P. C, (2 of 1974), Ss. 437, 
441 (3), 209 (b) — Eail — Case triable 
by Sessions Court — Normally Magis- 
trate should grant bail bindime the ac- 
cused not only te appear before him but 
also to appear before court of session, 


In cases triable by the Court of Ses- 
sion, the practice followed by the Magis- 
trates is that when an accused is releas- 
ed on bail by the Magistrate, the bail is 
granted. to him only during the penden- 
cy of the inquiry before the Magistrate, 
with the result that when the case is 
committed to the Court of Session, he 
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is ` rearrested ~and: brought: before. the 
Court of Session -where ‘he. has.to-. apply 
once again for fresh. bail, 
considerable inconvenience to: the aceus- 


Free’ Legal Aid: Committee 


ed without any corresponding advantage 


so far as the: administration of criminal 
justice ‘is’ concerned. It “would ` avoid 
hardship to an accused if the Magistrate, 
while releasing the accused on bail, re- 
quires execution of a bond with or with- 
out surety, as the case may be, binding 
the accused not only to appear as and 
when required before him but also to 
appear when called upon in the “Court 
of Session. A Magistrate should normal- 
ly follow this procedure unless there are 
any particular reasons for not doing $0; 


(Para 2) 
Cases Referred : Chronological Paras 
(1980) .Writ Petn. No. 53 of 1980, . D/- 


25-7-1980 (SC) . 3 


ORDE It is not possible to take 
up this writ petition for hearing before 
the Dussehra holidays due to lack of 
time. We are, therefore, constrained to 
„adjourn it to 12th October, 1981. In. the 
.- meanwhile, 
-petitioner: has applied for certain interim 
‘directions and we propose to deal with 
his application in this order, ` 


2, The first interim direction sought 
by Mr. Sibal is that when an accused is 
released on bail, he should not be re- 
quired to appear in court until the 
charge-sheet is filed and process issued 
by the Court. Mr...Sibal. states that to- 
day what happens in many of the Mag- 
istrates’ Courts in Bihar is that the ac- 
cused is required to appear before the 
Court every fourteen days even though 
he is on bail and this causes 
able harassment to the accused. He sub- 
mits and in our opinion rightly that this 
is not required by law, and Mr. K. G. 
Bhagat, learned advocate appearing “on 
behalf of the State of Bihar, fairly: con- 
-cedes that law does not require that an 
“accused -on bail need appear before the 
Court before the charge-sheet is filed 
and process. issued by the Court. We, 
jtherefore, direct that whenever an ac- 
cused is released on bail he need not be 
required to appear before the Court un- 
itil the charge-sheet is filed and the pró- 
cess is issued by the Court. There is also 
another difficulty pointed out by “Mr. 
{Sibal and it is that in . cases triable’ by 
‘the Court, of Session,” the. “practice - fol- 


$ 


dlowed is that when. an-accused.is releas= 
Jed’ on. bai) by. the Masistrate!; the ‘bail is. 


. This. ‘causes 


' to appear before the Court 


Mr. Sibal on behalf of the- 


‘considér~ 


. mays 


v. State: of: -Bihar 


- gfanted: to him only during the pénden- 
cy of the inquiry -before the ; ‘Magistrate, 
with the: result that:‘when the case is 
committed to the Court of, Session, he 
is rearrested and brought before © the 


Court of Session where he has to.. apr. 


ply once again for fresh bail. This causes 


considerable inconvenience to the accus-| 


ed without any corresponding advantage 
so far as the administration of criminal 
justice is concerned. This situation can 
however easily be avoided . because there 
is a provision in S., 441 sub-sec, (3) of 
the Cr. P.C. under which. bail can be 
granted to an accused so as to bind him 
of Session, 
in which event, on committal, he would 
not have to be re-arrested and brought 
before the Court of Session. It is also 
clear from S. 209, cl (b). of the Cr. P, em 
that the Magistrate has discretion to Te- 
leasé the accused on bail “during and 
until completion of trial” even in cases 
where the offence is triable by the Court 
of Session, We, therefore, feel that it 
would avoid hardship to an accused if 
the Magistrate, while releasing the ac- 
cused’ on bail, requires execution of 
a bond with or without surety, 
Case. may be; binding the accused not 
only to appear as and when required be- 
fore him but also to appear when ‘called 
upon in the Court of Session. Mr. K. G. 
Bhagat on behalf of the Statė of Bihar 
also agrees that this is a procedure 
which can be legitimately followed by 


the Magistrates. We hope and trust that: 
hereafter this procedure will be follow- 


ed by the Magistrates. unless there are 
any particular reasons for not doing so. 


3, Mr. Sibal. on behalf of the peti-. 
tioner has also pointed out. to us that:a- 
Bench of. this Court, while disposing. of- 


Writ Petn. No, 53. of 1980, .made .an 


order on. 25th July, 1980 suggesting that- 


the State Government. should take- ex- 
Peditious measures for reducing conges- 
tion in Sakchi Jail at Jamshedpur. We 
are mot aware whether the State Gov- 
ernment ‘has complied with this sugges- 
tion made. by the Court.. We would, 
therefore, like the State Government... 
inform us_ by. appropriate affidavit . as, to: 
what steps have -been taken by the. State 
Government. in . compliance . with the. 
order of the Court: since: the. date of 
making ‘of that order: .. This affidavit - 
be filed: by. the, , State: Government: 
or: or. before 15th: Oct: 1981. -The office 
will ‘supply: -æ copy of Writ Petn:*No- - 


A.I: R. © 


as thei 


to . 


oy 
4 


~ 
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a 


. petitioner with 


fed 


s 
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53/80 to the learned advocate appearing 
on: ‘behalt. of the State Gorernment, 


A. Lastly; Mr. Sibal on ‘behalf of thè 
petitioner, has drawn our attention’ to an 
article in a journal comp-aining about 
the conditions in the General Hospital in 
Jamshedpur. We stated to Mr. Sibal that 
the petitioner should file an affidavit. in 
regard to these complaints and Mr. Sibal 
on behalf of the petitioner, has agreed 
to do so on or before 2ist Sept. 1981. 
The State Government will file a reply 
to this affidavit on or before 10th Oct. 
1981. After the affidavits are filed the 
Court will consider whether any and if 
so ` what relief should be granted to the 
regard $o these com- 
plaints. . 

5. The writ petition is adjourned to 
19th October, 1981. i , 

; = Order accordingly. 


AIR 1982 SUPREME COURT 1465 

1982 Cri, L. J. 1945- 

{From : Rajasthan) 

D. A. DESAI AND V. EALAKRISHNA 
ERADI, JJ. 

Review Petn. No. 969 oz 1982 in Petn. 
for Spl. Leave to Appeal (Criminal). No. 
2722 of 1980; D/~ 30-8-1982. 

Munna alias Vijay Kan; Pefitioner v. 
State of Rajasthan, Respordent, 

Penal Code (45 of 18601, Ss. 307 and 
452- — Conviction under — Sentence — 
Mitigating circumstances Age and 


— 
— 


` other circumstances. te 


The accused was aged BG years on the 
date of offence, It was held that having 
regard to the age and looEing to circum- 
stances in which the offence was com- 
mitted and nature of inj.ry and harm 


caused to the victim, it was a fit case in 


which sentence deserved -o be modified. 
The reduction of sentence to the one al- 
ready undergone would mzet the ends of 
justice. - ; (Para 4) 


ORDER :— ‘Petitioner’ Munna alias 


- Vijay. Kant was prosecute] in Sessions, 


Case- No. 201 of 1974 for having commit- 
ted offences u/ss, 307 & 4&2, Penal Code. 
He was convicted for ‘the aforemention- 
ed ‘offences by the learned Sessions Judge 
as per his judgment dated Oct; ‘31, 1974 


and sentenced to ‘suffer rigorous impri- 


sonment for three years and a fine of 


Rs.: 500 in default to suffer.rigorous im- | 
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prisonmėnt for six; months -fan:’ the.`of- 
fence under. S.-8307; LE.C. He. was ae 
ther sentenced to suffer: rigorous . im-. 
prisonment for one..year.and to . pay a 
fine of Rs. 200 for the offence under.Sec- 


. tion 452, I.P.C. The substantive senten, 


ces were directed to run concurrently. 
Criminal Appeal No. 706 of 1974 to the 
Rajasthan High Court preferred by . the, 
petitioner was dismissed and the con- 
viction and sentences were affirmed. Pe~, 
titioner preferred petition for, Special 
Leave to Appeal (Criminal) No. 2722 of. 
1980 to this Court which did not meet 
with success. In the meantime the peti-. 
tioner had surrendered on Nov. 3, 1980, 
and since then he is undergoing impri~. 
sonnient, Subsequently, petitioner pre- 
ferred review petition through the jail 


. authorities, Amongst others, it was point- 


ed out that on the date of the offence he 
was aged 16 years 3 months and 23 days, 
his date of birth being January, 1, 1958. 
He produced.a photostat copy. of hbis, 
birth certificate. l i 


2. On this review -petition a notice 
was ordered to be issued to the State of: 
Rajasthan, In response to the notice- Shri 
B. D. Sharma, learned Standing Coun- 
sel for the State of-Rajasthan appeared. 
In view of the evidence cf age produced: 
by the petitioner, the Court granted re- 
view petition and set aside the order 
dismissing the Special Leave Petition of 
the petitioner and granted special leave 
to appeal against the sentence awarded 
to the petitioner. Mr: Sharma was there~ 
after heard on the question ‘of sentence.. 


3. “It, appears | that the petitioner 
caused one injury to Nathu Lal which 
according to the medical evidence was 
dangerous ‘to life, That provides the 
genesis for his conviction | under Secs 
tion 307, LP.C.’ - 


„4. Having regard. to the age ot the 
petitioner on the. date. of the offence and. 
looking to the circumstances in which]. 
the offence was committed and the na- 
ture of the injury. and the harm caused}. 
to the victim, we are satisfied- that it is a 
fit case in. which sentence. deserves to bel. 
modified. The petitioner is in jail. since 
November 3, 1980. He has already suffer- 
ed imprisonment for. one year and~-nine 
months.. We. are, therefore, of the opin- 
ion that this is a.case in which. if the 
sentence of the petitioner is reduced. -to 
the sentence already. undergone it: would! 
meet the, ends of.justice, = .. - "s 


- §..--We- accordingly. allow: the: 


y mn 


-appeal 


ee" limited to. the.’ question ‘of-sentence: - and”” 


`~ the scene after the accused persons 


N 
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modify the sentence including the. sén- 
tence of fine to sentence already under- 
gone. Accordingly the petitioner may 
be set at liberty. forthwith if not requir- 
ed in any other case. 

Sentence modified. 


AIR 1982 SUPREME COURT 1466 
1982 Cri. L. J. 1946 
(From: Punjab & Haryana) — 
D. A, DESAI AND BAHARUL 
ISLAM, JJ. 

Criminal Appeal of 1982 . (Arising 
out of S. L. P. (Criminal) No. 827 of 
1982), D/- 30-8-1982. 

Gurmail Singh and others. Appellants 
y. State of Punjab., Respondent, l i 

(A) Penal Code {45 of 1860), Ss. 380, 
Thirdly; 304 Part H and: 302 — Murder 
— Proof — Dispute between B and G on 
one hand and aceused on the other — 
Deceased T appearing on scene after the 
accused assaulted B and G — No ani- 
mosity against T — When T attempted 
to intervene to save B and G from fur- 
ther harm a blow with .a‘ barcha = was 
given by accused G which landed on T 
which was found to be fatal — Held on 
Circummstanees and facts that accused G 
hed committed an offence under S. 384 
- Part II and net under S. 302 — Sentence 
of 5 years’ R.L would be adequate. sen- 
fence, Criminal Appeal No, 492-08 of 
1981 (Punj & Har), Partly Reversed, ~ 

Cn an indecent joke being cut by ar- 
cused S with the. wife of B on the day 
previous to the date of eccurrence B 
and his brother G both went to the 
house of the accused. to complain against 
the misbehaviour of S. That is the gene- 
sis of the quarrel, Dispute thus was be- 
tween B and G on the one hand and the 
accused on the other. Deceased T was 
nowhere in the picture, There was no 
animositv against him. There could not 
have been even a passing thought of 
causing any injury to T. T appeared on 
as- 
_saulted B & G. In fact when T attempt- 
ed to intervene to save B and G from 
further harm a blow with a barchha 
was given by accused G which landed 
on T. There is nothing to indicate in the 
evidence that G ever intended to cause 
any injury to T assuming _ transmission 
of malice is inferable. 

Held that it could not be said that ac- 
cused G intended to cause that particu- 
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lar bodily injury which in fact 
iound to have been caused. Maybe, the 
injury inflicted may have been found to 
be sufficient in the ordinary caurse of 


nature to cause death. What ought to be ` 


found is that the injury found to be ‘pre- 
Sent was the injury that was intended to 
be inflicted. It is difficult to say with 
confidence in the present case keeping in 
view the facts that accused G intended 
to cause that very injury which was 
found to be fatal. 


‘In order te bring the case within Para 
OT of 5. 200, LPC. it must be proved 
that there was am intention to inflict 


that particular bodily injury which im 


the ordinary course of nature was suff- 
cient to cause death, Accused G had 
wielded a weapon like barchha. The in- 
jury landed on the chest and penetrated 
deep into the chest cavity. When accus- 
ed G wielded a weapon like a barchha 
he must be presumed to know that he 
was likely to cause an injury which was 
likely to cause death. Undoubtedly, ac- 
cused G. is a very young man aged 
about 19 years having regard to all the 
circumstances and, the facts it may be 
said that accused G is shown to have 
committed an offence under S. 304, Part 
Ii, I.P.C. the sentence of five years’ ri- 
gorous imprisonment would be adequate 


sentence, His conviction for having com- - 


mitted an offence under S, 302 and 
tence of rigorous imprisonment for life 
Was set aside, AIR. 1958 SC 465: AIR 
1981 SC 1552 and AIR 1982 SC 55, Rei. 
on, Criminal Appeal No. 452-DB of 1981 
(Punj & Har), Partly Reversed, 

: (Paras 7, 8, 10) 


(B) Penal Code (45 of 1860), S. 325 — 
Voluntarily cansing grieyous hurt — 
Sentence — 4.zecused persons — Accus- 
ed No. 3 causing fracture of phalanx of 
right index finger by blunt side of gan- 
dhali — In that very occurrence three 
accused including accused Na. 3 also suf- 
fered injuries — Having regard to ail 
circumstances of the case while affirm- 
ing conviction of accused No. 3 under 
S. 325 his substantive sentence of 24 
years’ R.L was reduced to R. I. for 6 
months, Criminal Appeal No, 452-DB 
of 1981 (Punj & Har), Partly Reversed. 

(Para 9) 


Cases Referred :; Chronological Paras 


AIR 1982 SC 55: 1982 Cri LJ. 195 7 
ATR 1981 SC 1552: 1981 Cri LJ 1136 7 
AIR 1958 SC 465: 1958 SCR 1495: 1958 

Cri LJ 818 ¥ 


sen- 


was 


(Para 7) ` 


Er 
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¢ Singh and Gura Singh on the other. 


1982 ~ 


ORDER:— Special leave granted lmit- 
ed to the question of the nature of of- 
fence and sentence in respect of the Ist 
appellant Gurmail Singh and limited to 
the question of sentence in respec, of re- 
maining three appellants: 


2. Appellants four in number are 
brothers and they belong to Village Bha- 

wal Bassi. Jagir Kaur, wife of Bogha 
Singh was on her way to ker house from 
the field where she had gme on Novem- 
ber 22, 1980. Accused 4 Shardul Singh 
is alleged to have cut a joke at her. Jagir 
Kaur complained about the misbehavi- 
our of accused 4 to her husband Bogha 
Singh whereupon Bogha Singh and his 
brother Gura Singh went -0 the house of 
accused 4 Sardul Singh fo protest against 
his misconduct. This led tc an altercation 
with the accused on one side and Bogha 
On 
November 23, 1980, betwe2n 2 and 2-30 
pm. when Bogha Singh and Gura 
Singh were sitting in front of their house 
accused 4 Sardul Singh armed with gan- 
dasi, accused 3 Jagseer Singh armed 
with a gandhali, accused 2 Gulab Singh 
armed with a Kassia and accused 1 Gur- 
mail Singh armed with a spear arrived 
there All the four accused raised a lal- 
kara saying that Bogha &mgh and Gura 
Singh should get ready tc learn a Jesson 
for abusing one of them on the previous 
day. Accused 3 Jagseer Singh opened 
the attack and gave two gandhali blows 
to Bogha Singh when Bozha Singh rais- 
ed his arm with a view to saving him 
from the assault and suffered an injury 
on his right hand.. Aecused 4 Sardul 
Singh gave a blow wih = gandasi' to 
Bogha Singh which caused an injury on 
the fingers of his left hamd. A second 
blow with gandasi hit Begha Singh on 
the left thumb. Accused 3 Jagseer Singh 
gave two blows with gandhali on the 
left thigh of Bogha Sirmth. Accused 4 
Sardul Singh gave some more blows from 
the blunt side of his gandasi on the left 
and right shoulders of Begha Singh. At 
that stage accused 1 tsurmail Singh 
gave a blow with a spear which landed 
on the nose of Gura Singh. Accused } 
Gurmail Singh gave anotner blow with 
spear on the right hand of Gura Singh. 
Accused 2 Gulab Singh dealt a kassia 
blow one each on the rigikt and left hand 
of Gura Singh. On hearmg the commo- 
tion one Tej Singh, smce deceased, ne- 
phew of Bogha Singh and Gura Singh 
reached the spot. Balbir Kaur, mother 
of Tej Singh followed han. When Tei 
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Singh tried to intervene to save Gura 
Singh and Bogha Singh, accused 4 Sar- 
dul Singh and accused 2 Gulab Singh - 
gave some blows to Tej Singh. Accused 1 
Gurmail Singh then gave a blow with 
his spear on -the chest of Tej Simgh 
whereupon Tei Singh fell down on the 
ground and Balbir Kaur tried to cover 
him with a view to saving him from fur- 
ther harm, At that time P.W. Gura 
Singh who was then armed with a gan- 
dhali and Bogha Singh who had a soti, 


wielded the same îm self-defence. Tej 
Singh . wags removed to Civil Hospital, 


Abohar, where in the course of his treat- 
ment as an indoor patient, he succumbed 


to his injuries on November 23, 1980. 
When admitted to hospital, Dr. Dilip 
Kumar who had examined Tez Singh, 


found one injury on his person being an 
incised wound of 4 cm x2 cm. going 
down deep up to the chest cavity. The 
wound was running transversely from 
upper medial part of the left aerella run- 
ning medially and slightly downwards. 
Dr. Dilip Kumar found five injuries on 
PW Gura Singh of which two were in- 
Cised wounds, two abrasions and one 
lacerated wound, Dr, Dilip Kumar also 
examined PW. Bogha Singh and found 
as many as II injuries on his person. 

3. After arrest, accused 2 Gulab 
Singh accused 3 Jagseer Singh and ac- 
cused 4 Sardul Singh were found to 
have suffered injuries and they were 
sent to Dr. Dilip Kumar for medical ex- 
amination, Dr. Dilip Kumar found three 
injuries on the person of accused % 
Gulab Singh, two of them being incised 
wounds, He found one injury on the per- 
son of accused 3 Jagseer Singh and si- 
multaneously he found one injury on 
the person of accused 4 Sardul Singh 


4, It may be mentioned that PW. 
Bogha Singh had suffered a fracture of 
the middle phalanx of right index finger 
consequent upon a blow given by accus- 
ed 3 Jagseer Singh. 


5. The learned Sessions Judge con- 
victed accused 1 Gurmail Singh for an 
offence under S., 302, LP.C. and accused 
2, 3 and 4 for an offence under S. 302 
read with S. 34 of the LP.C. and sen- 
tenced each of them to suffer rigorous 
imprisonment for life and awarded a 
Sentence of fine also, Further accused 3 
Jagseer Singh was convicted for an of- 
fence under S. 325, LP.C. and was sen- 
tenced to suffer rigorous imprisonment 
for 24 years for causing fracture of the 
middle phalanx of the right index fin- 
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‘ger of Bogha Singh. ‘Accused 1, 2 
' were convicted for an offence under Sec- 
-~ tion 325, read with S. 34, I.P.C. ‘and each 
‘one of them was sentenced to suffer im- 
prisonment for six months. - Accused 1 


Gurmail Singh was convicted and sen- 
tenced to suffer rigorous imprisonment 
for one year under S, 324, LP.C. ‘and 


accused 2, 3 and 4 were convicted under 
' S, 324 read with 5. 34, LP.C. and each 
of them was sentenced to suffer rigorous 
imprisonment for three months. Accused 
--4 was convicted for an offence under 
- S5. 324, LP.C. and sentenced to suffer ri- 
. gorous imprisonment for one year and 
accused 1, 2, and 3 were convicted under 
S. 324 read with S. 34, LP.C. to undergo 
rigorous imprisonment for three months 
each, Accused 2 Gulab Singh was con- 
victed under 5. 323, I.P.C. and sentenced 
to undergo rigorous imprisonment for 
three months and accused 1, 3 and 4 were 
convicted under S. 323 read with S. 34, 
LP.C, and sentenced to undergo rigorous 
imprisonment for one month each. Ac- 
cused 1 Gurmail Singh was also convict- 
ed under S, 27 of the Arms Act and sen- 
tenced to suffer rigorous imprisonment 
for six months. 


6. All the four appellants preferred 
Criminal Appeal No, 452-DB of 1981 to 
the High Court of Punjab & Haryana at 
Chandigarh, The High Court was of the 
opinion that the prosecution has failed 
to prove that accused 1 Gurmail Singh 
_ caused death of Tej Singh in furtherance 
of common intention of all the four ac- 
cused, The finding of the High Court 
in this behalf may be extracted: 


“The learned counsel thereafter only 
urged that S. 34 of the Indian Penal 
Code should not have been applied by 
the trial court in relation to the murder 
charge. We agree with him in this re- 
spect, The appellant had not at all come 
for causing the death of Tej Singh. It 
was only because Tej Singh tried tn in- 
tervene in the quarrel that Gurmail 
Singh suddenly gave him a fatal blow 
with a barchha. There was at all no 
méeting of minds of all the appellants 
for the causing of that injury. Further- 
more, even the original common inten- 
tion of causing the death of anybody 
cannot be inferred from the circumstan- 
ces of the present case. There was a 
small annoyance which the appellants 
had felton account of the exchange of 
abuses on the previous evening. ~The 
appellants had already exhibited their 
real intention- by the ` giving:. of 
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blows as had been receivéd by -Bogha 


Singh and Gura Singh. We thus acquit 
Gulab Singh, Jagseer Singh and Sardul 
Singh in relation to the offence under 


S. 302/34 of the Indian Penal Code and 
Set aside their sentence in respect of 
this offence......... i 


Thus, according to the High Court Gur- 
mail Singh did not cause the single in- 
jury which proved fatal to Tei Singh in 
furtherance of common intention of all 
the accused. Mr. Mulla, learned advo- 
cate for the appellants urged that in the 
facts found by the High Court neither 
para ] nor para 3 of S. 300, LP.C. would 
be attracted and at best accused Gur- 
mail Singh would be guilty of commit- 
ting an offence under S. 304, Part II of 
the Indian Penal Code. We find sub- 
stance in this contention. 


7. The facts found by the High Court 
are that on an indecent joke being cut 
by accused 4 with Jagir Kaur, wife of 
F.W. Bogha Singh on the day previous to 
the date of occurrence, P.W, Bogha 
Singh and his brother P.W. Gura Singh 
both went to the house of the accused to 
complain against the misbehaviour of 
accused 4. That is the genesis of the 
quarrel. Disrute thus was between 
Bogha Singh and Gura Singh on the 
one hand and the accused on the other. 
Deceased Tej Singh was nowhere in the 
picture. There was no animosity against 
him. There cculd not have been even 
a passing thought of causing any injury 
to Tej Singh. The High Court found as 
a fact that Tej Singh appeared on the 
scene after the accused assaulted 
Bogha Singh and Gura Singh. In 
fact, according to the High Court when 
Tej Singh attempted to intervene to save 
Bogha Singh and Gura Singh from fur- 
ther harm a blow with a barchha was 
given by accused 1 Gurmail Singh 
which landed on Tej Singh. There is 
nothing to indicate in the evidence that 
Gurmail Singh ever intended to cause 
any injury to Tej Singh assuming. trans-, 
mission of malice is inferable. Undoubt-! 
edly there could he presumption of 
transmission of malice but in the facts _ 
found could it ever be said that accused 
1 Gurmail Singh intended to commit 
murder of Tej Singh? The answer obvi- 
ously being in the negative, para 1. of 
S. 300 would not be attracted, But .it was 
said that the case would be covered by 
para 3 of S. 300 in.that Gurmail. . Singh 


intended to cause an injury: and the in- — 
‘jury intended to be inflicted was proved ~~ 
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_ to be sufficient in the ordinary. course of. 


“nature to cause death, This argument is 
“often raised for consideration by this 
‘Court and more often reliance is pleced 
on Virsa Singh v.. State of Punjab, 1958 
"SCR 1495: (AIR 1958.5C 465). We would 
‘have gone into the question in detail but 
in Jagrup Singh v. State of Haryana, 
Criminal Appeal decided on May 7. 1981: 

(reported in AIR 1981 SC 1552). Ser, J. 
- after examining all the previous geci- 
sions on the subject, observed that in 
order to bring the case within para II 
of S. 300, LP.C.. it must be proved that 
there was an intention to inflict that 
particular bodily injury which in the 
ordinary course of nature was sufficient 
to cause death. This view was further 
-affirmed in a decision rendered in Ean- 
‘dhir Singh alias Dhire v State of Punjab, 
Criminal Appeal arising out of SLP 
(Crl.) No. 890/81 decided on 18-9-81: 
(reported in AIR 1982 SC 55). We are 
of the opinion that in the facts found by 
the High Court it could not be said that 
accused 1 Gurmail Sirgh intended to 
cause that particular bodily injury which 
in fact was found to have been caused. 
- (Maybe, the injury infl.cted may have 
been found to be. suffident in the crdi- 
nary course of nature to cause death. 
What ought to be found is that the in- 
jury found to be present was the injury 
that was intended to be inflicted, It is 
difficult to say with confidence in the 
. {present case keeping in view the acts 
found by the High Court that accused 1 
|Gurmail Singh intendec to cause that 
ivery injury which was found to be fatal. 


‘: § Now the question then is what is 
"the offence committed Ey accused 1 Gur- 
-Imail Singh. He had wrElded a weapon 
hike -barchha. The injury ‘landed on the 
chest.-and: penetrated deep into the chest 
cavity: When accused 1 wielded a wea- 
‘pon like'a barchha he must be presumed 
to know that he was likely to cause an 
injury which -was likely to cause death. 
|Undoubtedly, as it was pointed out by 
Mr, Mulla that aecused 1 is a very young 
man shown to be aged about 19-years in 
the judgment- of the learned Sessions 
'Judge, having regard te all the circum- 
stances and the facts fcund by the High 
Court, it may be said that accused 1 is 
shown to have committed an offence un- 
der 5. 304, Part I, I P.Z . In our opinion 
the sentence of five’ yeers’ rigorous im- 
prisohment would” ‘be. adequate sentence. 


rie EF ww 


; requires to be. examined : on. the, “question. 
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of sentence. is accused 3 Jagseer. Singh - 
who is: convicted for having committed 


an offence under S. 325, LP.C..in that he 
gave a blow on.the middle phalanx of 
right palm of Bogha Singh which result- 
ed in a fracture of the middle phalanx 
of the right index finger. On this account 
he is convicted of an offence: under Sec- 
tion 325, LP.C. It is at this stage that 
we may point out that in this very oc- 
currence accused 2, 3 and 4 have suffer- 
ed injuries. Accused 2 had suffered three 
injuries, two of which were incised 
wounds and accused 3 and 4-each had 
suffered one injury. If in this back- 
ground a blow with the blunt ‘side of 
gandhali caused fracture of the phalanx, 
undoubtedly the offence would be under 
S. 325, LP.C. but in our opinion a ‘sen- 
tence of 24 years appears to be one which 
requires reconsideration. In our opinion, 
having regard to all the circumstances 
of the case while affirming the convic- 
tion of accused 3 Jagseer Singh under 
Sec, 325, ILP.C., his substantive sentence 
should be reduced to rigorous imprison- 
ment for six months. We do not think 
anv other modification in the sentence 
awarded to any other accused in respect 
of other offences for which they were 
convicted and sentenced is called for. 


10. Accordingly, this appeal is partly 
allowed, Conviction of accused 1 Gur- 
mail Singh for having committed an of- 
fence under S. 302,-I.P.C. and sentence 
of rigorous imprisonment for life and a 
fine of Rs. 3,000 in default to suffer 
rigorous imprisonment for 14 years. is 
set aside but he is convicted for an of- 
fence under S. 304, Part II of the Indian 
Penal Code and is sentenced to suffer 
rigorous imprisonment for five years and 
a fine of Rs. 500, in default.to suffer ri- 
gorous imprisonment for six months, 


11. Appeal of accused 3 Jagseer 
Singh is partly :allowed in that while af- 
firming: his conviction’ for: an offence 
under S. 325, I.P.C.; the sentence award- 
ed-to him of 24 years’ rigorous imprison- 
ment is ‘modified and is reduced to ri- 
gorous imprisonment for six months. 


12. Except for the above modifica- 
tions, the conviction’ and sentence award- ' 
ed to each appellant for other offences 
by the High Court is reaffirmed and the 
appeal to that extent is ‘dismissed, 


a eee $ _ Order accordingly. 
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Sant Bir, Petitioner v. State of Bihar, 
Respondent. 


Constitution of India, Arts, 21,.22 — 
Detention of a prisoner as criminal] luna- 
tic though he had become perfectly sane 
and fit for discharge, for a period over 
16 years without any justification — Ad- 
ministration of State Govt. highly de- 
precated — Direction given that peti- 
tioner should be released from jail forth- 
with. 


The petitioner, in the instant case, 
was sentenced to life imprisonment on 
28th Feb., 1949.. Since the mental] con- 
dition of the petitioner was not stable, 
on 20th Nov. 1951 the petitioner was 
transferred to another jail for confine- 
ment aS a criminal lunatic. The medi- 
cal history sheet and the medical report 
showed that the petitioner was fully 
recovered and was free from any symp- 
toms since 23rd Dec. 1966 and was fit 
for discharge. This medical report was 
sent by the Jail Superintendent to the 
State Government and it was stated that 
the petitioner was fit for discharge “in 
the care of his guardian or surety” and 
that necessary orders should be passed 
in that behalf. The State Govt. instead 
of directing release of petitioner direct- 
ed the Jail Superintendent to keep the 
petitioner in safe custody as a criminal 
lunatic for three years, 


“ The Supreme Court observed that this 
was clearly symptomatic of the utter 
callousness and indifference on the part 
of the officers of the State Government 
dealing with this matter. The Supreme 
Court further observed that it was not 
understandable as to why the State 
Government should have insisted on a 
surety before releasing the petitioner 
from the jail when the petitioner was 
found to be completely recovered and 
perfectly fit for discharge and there was 
absolutely no warrant or justification in 
law to detain him. Further, in the in- 
stant case, since there was nobody who 
was ready to stand surety for petitioner, 
the petitioner continued to rot in jail 
for a further period of ten years, The 
Supreme Court observed that it is shock- 


1Z/1Z/D'750/82/VCD 


Sant Bir v. State of Bihar 


A.L R, 


ing to our conscience that a perfectly 


Sane person should have been incarce- | 


rated within the walls of a prison for 
almost 16 years without any justifica- 
tion in law whatsoever. It should be a 
matter of shame for the society as well 
as the administration to detain -a per- 
son in jail for over 16 years without au- 
thority of law. The Supreme Court 
directed that the petitioner should’ þe 
released from jail and set at liberty 
forthwith, (Paras 2, 3, 5) 


Cases Referred : Chronological] Paras 
(1982) WP (Crl) No. 73 of 1982, D/- 
11-5-1982 (SC), Miss Veena Sethi v, 
State of Bihar 7 


4 


BHAGWATI, J. :— This is yet an- 
otker case from the State of Bihar where 
we find that a prisoner who became sane 
almost sixteen years ago is stil] con- 
fined to jail and has not been able to 
breathe the fresh air of freedom, The 
petitioner was sentenced to imprison- 
ment for life for an offence under S. 302 
of the Penal Code on 28th Feb. 
1949 by the Sessions Judge, Gaya 
and he was sent to Gaya Cen- 
tral Jail to serve his term of 
imprisonment. It appears that the men- 
ta] condition of the petitioner was not 
stable and the Government of Bihar in 
its Judicia] Department therefore direct- 
ed the Superintendent, Central Jail, 
Gaya to watch the petitioner’s mental 
condition and submit a report to the 
State Government after six months. We 
do not know whether any such report 
in regard to the mental condition of the 
petitioner was submitted by the Super- 
intendent, Gaya Centra] Jail to the 
State Government, but the record shows 
that on 20th Nov. 1951 the petitioner was 
transferred from Gaya Central Jail to 
Hazaribagh Central Jail for confinement 
as crimina] lunatic under the orders -of 
the Inspector General of Prison, Bihar. 
The half-yearly reports in regard to the 
mental condition of the petitioner were 
sent to the State Government from 
time to time up to 10th Sept. 1955 and 
these reports showed that the petitioner 
was still insane. We do not know whe- 
ther any reports about the mental con- 
dition of the petitioner were sent after 
10th Sept. 1955 nor do we have any 
information in regard to his mental 
condition subsequent to that date. But 
about 11 years later we find from the 


medica} history sheet of the petitioner that 


b 
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he was reported harmless and was 
found behaving normally since 23rd Lec. 
1966. What was the date on which this 
entry was made in the medical history 
sheet does not appear irom the record 
but obviously it must be subsequent te 
93rd Dec. 1966. It appears that this 
report was ‘communicated by the Supe- 
rintendent, Hazaribagh Central Jail to 
the State Government im the Law De- 
partment and though, through this re- 
port the State Government in the Law 
Department was informed that as a re- 
sult of the medical examination the 
petitioner was found harmless and was 
behaving normally, no action was taken 
by the Law Department for the pur- 
pose of securing release of the pett- 
tioner from the Jail. 


92, Thereafter on 11th Feb. 1969, the 
petitioner was again examined by the 
first Assistant Superirtendent, Ranchi 
Mansik Arogyashala Kanake and the me- 
dical report made by tkis officer showed 
that the petitioner was fully recovered 
and was free from any Symptoms since 
93rd Dec, 1966 and was fit for discharge. 
This medical report was sent by the 
Superintendent, Hazarizagh Central Jail 
to the. State Government in the Law 
Department and it-wase stated that the 
petitioner was fit for discharge “in the 
care of his guardian or surety” and that 
necessary orders. shou:d be passec in 
that behalf.’ Now on receipt of this in- 
timation, the State Government in its 
Law Department should -have immedia- 
tely directed release ef the petitioner 
since he was~certified -o .be fit for dis- 
charge. - But: instead ef doing so, the 
State Government directed the Superin- 
tendent, Hazaribagh Central Jail by its 
letter dated 7th April 1969 to keep the 
petitioner in safe custody as a criminal 
lunatic for three years and to send re- 
gular medica] reports for consideration. 
We fail to see how the State Govern- 
ment could possibly esk the Superin- 
tendent, Hazaribagh Centra] Jail to 
keep the petitioner in custody for a 
period of three years when the petition- 
er was already declared to have fully 
recovered and was fit for discharge. 
This is clearly symptomatic of the utter 
callousness and indifference on the part 
of the officers of the State Government 
dealing with this matter. 


3. The State Government in the Law 
Department then addressed a commu- 
nication dated 15th Seot, 1971 to the 
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Superintendent, Hazaribagh Central Jail 
asking him to send an up-to-date report 
in regard to the mental condition of the 
petitioner as also to inform the State 
Government whether anybody was 
ready “to take surety of the lunatic” or 
not and if there was anyone ready to 
do so, then to obtain a written applica- 
tion from him and to forward it to the 
State Government. It is again not pos- 
sible to understand as to why the State 
Government should have insisted on a 
surety before releasing the petitioner 
from the jail when the petitioner was 
found to be completely recovered and 
perfectly fit for discharge and there was 
absolutely no warrant’ or justification 
in law to detain him. It appears that 
pursuant to the aboye communication 
received from the State Government, 
the Superintendent, Hazaribagh Central 
Jail addressed a letter dated llth Mar. 
1972 to the father of the petitioner ask- 
ing him whether he was ready to stand 
Surety for the petitioner but no reply 
was received and this fact was reported 
by the Superintendent to the State Gov- 
ernment on 22nd April 1972, The re- 
Sult was that the petitioner continued 
to rot in jail for a further period of ten 
years, though he was fully recovered 
and there was no reason or justification 
to continue his detention in the jail. It 
is shocking to our conscience that a per- 
fectly sane person should have been 
incarcerated within the walls of a prison 
for almost 16 years without any justi- 
fication in law whatsoever. If this had 
been a -solitary case, it could perhaps 
have been explained away by offering 
some excuse, though I do not see how 
any excuse can be valid when it involves 
imprisonment of an individual for al- 
most 16 years without any authority of 
law. But we find from the decision 
given by this Court on llth May 1982 
in Writ Petition (Cri) No. 73/82 — Miss 


Veena Sethi v. State. of Bihar that 
several other prisoners who had be- 


come sane jong years ago were also de- 
tained in prison in the State of Bihar 
as criminal lunatics for years and they 
continued to rot in jai] until they were 
released by this Court. 


4. But the suffering of the peti- 
tioner does not end here. He was 
examined by Dr. A. K. Prasad, Mental 
Specialist of . Mansik Arogyashala 


Kanke on 24th Jan, 1982 and 
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the medica] opinion given by.. Dr.:A,.K.. 


Prasad was as under:— _ 


a 


- “He is.calm, quiet, well-behaved and 


respectful to others. He is well orient- 
ed: and talks relevantly and coherently. 
No hallucination and delusion. His 
memory and judgment are normal. In- 
sight is present and he is fit to be re- 
moved from this place,” | . 

The record shows that instead of re- 
leasing ‘the petitioner from the jail on 
the basis: of this medica] opinion, the 
father of the petitioner was once again 
tried to be contacted by addressing: a 
letter but the record does not show whe- 
ther any such letter was in fact ad- 
dressed and what was the result of such 
effort. However, the fact remains that 
the petitioner continued to remain in 
the jail until 8th May 1982 when once 
again he was subjected to medical ex- 
amination’ by Dr. A. K. Prasad and this 
time also the medical opinion was the 
Same namely, that the petitioner was 
“mentally fit” and it was clearly stated 
in the medical report that he should be 
removed from the jail. This medical 
opinion though given on 8th May 1982 
was not sent to the State Government 
until 30th. July 1982 and it seems that 
the decision of the State: Government 
was being awaited at the time when the 
writ. petition. was heard by us. 

5. The story narrated by us above 
makes very sad and distressing reading. 
Have we Jost al] respect for the dignity 
of the individua] and the worth of the 
human person so nobly enshrined in ‘our 
.Constitution that we are ‘prepared to 
forget a person-once he is sent to jail 
and we do not care to enquire whether 
he is continued to be detdined in the 
jail according to law or not. Jt should 
be a matter of shame for ` the society 


as well as the administration to detain 


a person in jail for over 16 years with- 
out authority of law. we would therefore 
direct ‘that the petitioner should be re- 
leased from jail and set at liberty forth- 
with, The State Govt. will provide tothe 
petitioner ‘at the time of rélease neces- 
sary funds for the purpose of’ meeting 
the expenses of his journey to his 
native place as also -maintetiance for a 
. period of one week. ot . 

. 6 We may point -out. that the peti- 
tioner has been able to.obtain this re- 
lief -from us _ because - his. case, was 


. ‘brought before us by the Free Legal Aid 
~,- Committee, Hazaribagh. But- we cannot. 


_. Sant Bir ‘vy. State of: Bihar 


-yeomen service in the 
support for the poor, but even so it can“. 
not reach all cases .where_ persons are . 


. 
we 
rY h le 


rule out. the possibility :-that, there may 
be many more. prisoners in the jails in 
Bihar’ who are continuing to be detain- 


ed as crimina] lunatics though they have | . 
become sane long ago. Free Legal Aid l 
‘rendering — 
legal `- 


‘Committee, _ Hazaribagh. is 
‘field of 


being detained as crimina] lunatics 
though they have become perfectly sane 
and are fit for discharge. We would 
therefore direct the State Government 
to file in - court a statement setting 
out the. names -and particulars of per- 
sons who are detained as lunatics in 
the various prisons in the State of Bihar, 
whether after . conviction .or otherwise. 


This statement shall be. ` filed by. the 


State Government within six weeks 
trom today and a copy thereof shall be 
Supplied to the learned advocate ap- 
pearing on behalf of the petitioner. ‘We 
would also’ direct the ‘ : 
ment to make an annual- census as on 
3ist Oct. of each year of undertrial 
persons who are in jail'for a period of: 
more than 18 months without commit- 
tal proceedings. or trial “having 


‘commenced before the. magistrate or 


in case of commitment: “before the court 
of session. 
tiled by the State Government with the- 
Registrar of tha High ‘Court of" Patna 
on or before 31st December: of each 
year. We would: request the High Court 
to ensure that such census list is filed 


by the State Government on or before 


lst Dec. in each year and if it is ‘not 
80 filed, the High Court will take’ neces- 
sary action in that behalf. The High 
Court wilr: also scrutinise such : census 
list in order ta satisfy itself that there 
are no undertria] prisoners who are de- 
tained in jail for more than 18. months: 
without. their trial having been còm- 
menced, either before the magistrate or. 
the court of session, and if -there .are 


‘such undertrial > prisoners, the High 


Court will take steps for the. purpose 
of expediting the trial of such under-: 


trial prisoners, Sa O 


T. Whilst making this order we may ` 
“make it clear-that ws are “not finally 
disposing of -this writ petition, because — 
the question would stil] remain’ to be » 
considered whether -the ` petitioner „is . 


entitled, -to ;,-compensation -from the 


State for. his iNegal. detention -in--con- ` 


A. L-R.. 


State -Govern-. 


Such census list shaH’-be || 


travention; of Art. 21, ofthe, Gonstitu-. <`. 


N 
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tion, That is a question: which we shall 
proceed to consider at the next -hearing 
of the writ petition. There is an iden- 
tical question pending’ before this Court 
-Lin W. P. (Crl) No. 73 of. - 1982 and it 
-would therefore be convenient to hear 
the present writ petition along with: that 
writ petition. We accordingly direct 
that ‘both: writ petitions may be placed’ 
on board on 6th Sept. 1€82 for direc- 
tions ‘in “regard to the next date of 
hearing, 
A Orde- accordingly. 
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People’s Union for Democratic Rights 
-and others, Petitioners v..Union of India 
and others, Respondents. . 


--(A) Constitution of India, Arts. 32, 226, 
. 39-A = Public interest litigation — Scope 
-and nature of — ‘Its importance in Legal 
Aid movement: and in '' ensuring basic 
human rights to poor and weaker sec- 
tions of ‘community, S 


" Public interest litigation which is a 


Strategic arm of the legal.aid movement . 
cand which. is. intended..to bring justice - 


within.the reach of .the pocr masses, who 


' constitute the low. visibility area of hu-' 
manity, is a totally different kind of - 


: litigation. from .the ordinary traditional 
litigation which is essentially of an ad- 
` versary, character where there is a dis- 


“pute between two litigating parties, one 


making claim or seeking. -elief ages 
the ` other and that other cpposing such 
claim or resisting such zelief. Public 
` interest litigation. is brought before the 
’ @ourt | not for the. purpose. of enforcing 
the right of one individua. against an- 
_ Other as happens in the case of ordinary 


litigation. but it is intended to promote. 


_ and. vindicate public’ interèst which de- 
‘mands that violations’ of- constitutional 


or. ‘legal rights ' of large numbers: of peo- . 
ignorant or in a. 


P ple who ‘are “poor; 
- socially or economically - disadvantaged 
.. bosition shoùld not‘ go unnoticed and ‘un- 
redresséd, -That would be. Jestructive of 


:. the>Rule of Law. which’ forms one, of the - 


‘eléments — 
S IZ/IZ/C4 20/82/DVT. 


@§sential ` of public interest in. 


1982.8. @/93. XI: pary An E 


/ 


' People’s Union. for Democratic Rights v. Union of India -~ 


‘advantaged position: - 


í welfare 


`S. C. 1473." 


‘any: Democratic form ‘of Government The . 


Rule of Law. does:not mean ‘that the . 


protection of the law must“be available.. 
‘only toa fortunate few or that the law . 


should be allowed to be prostituted by . 


the vested interests. for protecting and 
upholding: the’ status 
guise of enforcement of their ‘civil 


political rights. The poor too’ ‘have aoe 


-and political rights and the Ruile:of Law. 


is. meant: for them. also, though today. it 
exists on on paren one ‘notin reality; .. 


(Para-2)° . 


Public interest litigation is. “essentially ` 
on. 


a co-operative or collaborative. effort 
the part of the petitioner, the State or 


public authority and the court to secure a 


observance of. the constitutional or legal 
rights, 


upon the vulnerable sections: of the 


community and to reach social. justice ` 
to them, The State or public. authority 7 


against whom public interest litigation” is 


brought should be as much interested ‘in ` 
human rights, ‘constitu~ i 
tional as well as legal, to those who are ` 
economically dis- ` 


ensuring basic 
in ca Socially ` and’ y 
as: ^the- ` petitioner 
who brings the public -interest litigation 
before the 
authority which is arrayed. as':a respon- 


dent in public interest litigation - should, `: 


infact, welcome it, as it would - give it 


an opportunity to right a wrong. or ‘to ` 
redress an injustice done to the poor and ` 
weaker sections of the community ‘whose a 
is and must be the prime con+ `’ 
‘cern of the State or the public authority. ` 
There is a Misconcepiinn in the minds of 


is unnecessarily: cluttering: up the files- 


of the court and -adding to- the. already ' 
‘staggering arrears of cases. 
pending for-long years and it should not» 
therefore be encouraged- by the court: It `- 


‘is true that‘there are -large arrears pend- 


ing in the courts. but, that cannot be any : 
reason fọr denying access tọ justice . to: 
. the poor. and weaker 


community. The time hag now come 


when the courts must ‘become the courts. ~ 
for. ` the - poor and - struggling masses of- 
-this ‘country. ` They must 
character as upholders of the seen 
ed order and the. ‘Status -quo. They must: : 
be sensitised to the need of doing justice: -. 


to the large, masses, of ` ‘people: 'to whom: 


_-justiée has been . denied by ‘a cruel and 


heartless society for ` generations. It is. 


` . f z SER aie 


court.” The State’ or: public 


quo: under the. - 
and .. 


benefits and privileges conferred’ ` 


” 


public life that public interest litigation’ 


which: arei 


sections | of - ‘the: .; 


shed their pi 
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through public interest Jitigation that 
the problems of the poor are now coming 
fo the forefront and the entire theatre 
of the Jaw is changing. It holds out 
great possibilities for the future. 
(Paras 2, 3) 

{B) Employment of Children Act (26 
of 1938}, S. 3(3) and Schedule — Con- 
struction industry Not a process 
gpecified im Schedule Prohihition 
against employment of children under 
the Act — Does not apply te employ- 
ment in construction industry — How- 
ever, construction werk being hazardous 
employment within meaning of Art, 24, 
children below 14 years cannot be em- 
ployed in construction work notwith- 
standing absence of construction imdus- 
iry in the Schedule (State Governments 
advised to take immediate steps for jin- 
clusion of construction work in the Sche- 
dule to the Act), (Constitution of India, 
Art, 24), (Para 6) 


(©) Constitution of India, Art, 39 — 
Labour Laws — Violation of — Adequate 
punishment must be imposed upon er- 
rant employers — Practice of imposing 
meagre fine dep-ccated. (Labour Laws 
— Violation — Adequacy of punishment). 
(Industrial Disputes Act (1947), Pre.). 

The violations of labour laws should 
not be viewed with great indifference 
and unconcern as if they are trifling 
offences undeserving of judicial severity. 
Labour laws are enacted for improving 
the conditions of workers and the em- 
ployers cannot be allowed to buy off im- 
munity against violations of labour laws 
by paying a paltry fine which they 
would not mind paying, because by vio- 
lating the labour laws they would be 
making profit which would far exceed 
the amount of fine If violations 
of labour laws are going to be punished 
only by meagre fines, it would be im- 
possible to ensure observance of the 
labour laws and thelabour laws would be 
reduced to nullity. They would remain 
merely paper tigers without any teeth 
or claws. Violations of labour laws must 
be viewed with strictness and whenever 
any violations of labour laws are estab- 
lished the errant employers should be 
punished by imposing adequate punish- 
ment. (Para 7) 


(D) Constitution of India, Arts. 226, 32 
— Locus standi — Concept of — Es- 
pousal of cause of workmen engaged m 
Asiad Projects by a social organisation — 
Allegation of violation of various labour 
laws — Held, the organisation had locus 


‘People’s Union for Democratie Rights v, Union of India 


A.I. R. 


standi to maintain writ petition. 

Where judicial redress is sought of a 
legal injury or legal wrong suffered by 
a person or class of persons who by rea- 
son of poverty, disability or socially or 


economically disadvantaged position are. 
unable to approach the court and the 
court is moved for this purpose by a 


member of a public by addressing a let- 
ter drawing the attention of the court to 
such legal injury or legal wrong, court 
would cast aside all technical rules of 
procedure and entertain the letter as a 
Writ petition cn the judicial side and 
take action upon it. (Para 9) 


In the instant case, an organisation 
formed for protecting democratic rights 
addressed a letter to one of the Judges 
of the Supreme Court alleging violation 
of labour laws in respect of the workmen 
engaged in the various Asiaq Projects. 


The letter was treated as a writ peti“ 


tion and it was held that the workmen 
whose rights are said to have been vio- 
lated and to whom a life of basic human 
dignity has been denied are poor, ig- 
norant. illiterate humans who, by reason 
of their poverty and social and economic 
disabilitiy, are unable to approach the 
courts for judicial redress and hence the 
organisation had locus standi to main- 
tain the writ petition espousing the cause 
of the workmen, as the petitioners are 
not acting mala fide or out of extrane- 
ous motives, AIR 1882 SC 149, Follow- 
ed, (Para 9) 


(Ej Constitution of India, Arts, 226, 22 
— Writ petition — Maintainability — 


Allegations of non-observance and in- : 


fringement of labeur laws by contractors 
employing workmen for Asiad Projects 
— Union of India, Delhi Administration 
anl Delhi Development Authority being 
principal employer cannot escape their 
obligation — Workmen have cause of ac- 
tien against them — Writ petition to en- 
force observance of labour laws is main- 
tainable, (Para 10) 


(F) Constitution of India, Arts, 32, 14 
21, 23, 24 Writ petition hefore 
Supreme Court Maintainability — 
Violation of fundamental right has to he 
shown -—~ Writ petition alleging vielation 


of various labour laws — Infringement _ 


of fundamental rights under Arts, 14, 
21, 23, 24 mvolved Writ petition is 
maintainable. (Paras 10, 11) 

(G) Constitution of India, Art. 23 
Scope of Ft protects individual not 
only against State but also against pri- 
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vate citizens. sr (Para 12) 
(H) Constitution of India, Art. 23 — 
Begar — Means labour or service which 


a person is forced to give -without re- 
ceiving any remuneration for it. AIR 
1962 Bom 53, Approved, (Para 14) 

(I) Constitution of India, Art. 23 
— Forced labour — Jieaning of 
— Contract of personal s2rvice — En- 
forcement of — Amounts to breach ol 
Art, 23, (Specific Relief Act (1963), S. 14). 

It is not merely “begar” which is un- 
constitutionally prohibited by Art. 22 
but also all other similar forms of forc- 
ed labour, This Article strikes at forcec 
labour in whatever form it may manifest 
itself, because it is violat.ve of humar 
dignity and is contrary to basic humar. 
values. The practice of forzed labour is 
condemned in almost every internationa_ 
instrument dealing with auman rights. 
Every form of forced labour “begar” or 
otherwise, is within’ the ‘inhibition o2 
Art. 23 and it makes no dfference whe- 
ther the person who is forced to give 
his labour or service to another is re- 
munerated or not. Even if remuneration 
is paid, labour supplied by a person 
would be hit by this Articla if it is forc- 
ed labour, that is, labour supplied not 
willingly but as a result of force or com- 
pulsion. (Para 14 

Even if a person has centracted with 
another to perform service and there is 
consideration for such service in the 
shape of liquidation of debt or even re- 
muneration, he cannot be forced, b7 
compulsion of law or otherwise, to con- 
tinue to perform such serwice, as that 
would be forced labour w.thin the inhi 
bition of Art. 23. This -Article strikes at 
every form of forced labeur even if it 
has its origin in a contract voluntarily 
entered into by the persoa obligated to 
provide labour or service. The reason $} 
that it offends against hurran dignity tə 
compel a person to prov.de labour ar 
service to another if he do2s not wish ‘to 
do so, even though it be in breach of the 
contract entered into by kam, (Para 1¢) 


(3) Constitution of India, Art. 23 
Labour or service for remuneration 
which is less than minitzum wage — 
Amounts to viclation of Art. 23, . (Mini- 
mum Wages Act (1948), Ss. 12, 22). 


Where a person - providəs :labour .cr 
service to another for remuneration 
which is less than the.minimum wage, 
the labour or service provided by him 
clearly falls within the scope and ambit 
of the words. “forced kabour” under 


~ 


People’s Union for Democratic Rights v. Union of India | 


- S.C. 1475 


Art, 28. Such a person would be entitled 
to come to the court for enforcement of 
his fundamental right under Art. 23 by 
asking the court to direct payment of 
the minimum wage to him so that the 
labour or service provided by him 
ceases to beforced labour” and the 
breach of Art. 23 is remedied. (Para 15) 


What Art. 23 prohibits is “forced 
labour” that is Iabeur or service which 
a person is forced to provide and ‘force’ 
which would make such labour or ser- 
vice “forced labour” may arise in sev- 
eral ways, It may be physical force 
which may compel a person to provide 
labour or service to another or it may 
be force exerted through a legal provi- 
Sion such as a provision for imprison- 
ment or fine in case the employee fails 
to provide labour or service or it may 
even be compulsion arising from hunger 
and poverty, want and destitution. Any 
factor which deprives a person of a 
choice of alternatives and compels him 
to adopt one particular course of action 
may properly be regarded as “force” 
and if labour or service is compelled as 
a result of such “force”, it would be 
“forced labour”. There is no reason why 
the word “forced” should be read in a 
narrow and restricted manner so as to 
be confined only to physical or legal 
“force”, The word “force” must there- 
fore be. construed to include not only 
Physical or legal force but also force 
arising from the compulsion of economic 
circumstances which leaves no choice of 


alternatives, tò a person in want and 
compels him to provide labour or ser- 
vice even though the remuneration re- 
ceived for it is PIES than the minimum 
wage, (Para 15) 

In the instant case, Re, 1/- per worker 
per day was deducted by the jamadarg 
from the wages payable to the workery 
employed by contractors for Asiad Pro- 
jects with the result that the workers 
did not get the minimum wage of Ru- 
pees 9.25 per day. 


Held that the same amounted to in- 
fringement of Art. 23. (Paras 16, 17) 

Whenever any construction work is 
being carried out -either : departmentally 
or through contractors, the government 
or any other governmental authority in- 
cluding a public sector corporation which 
is carrying out -such work must take 
great care to see that the provisions of 
the labour laws are being strictly observ- 
ed and they should not wait . for any 
complaint to: be received. from the work- 
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men in regard to non-observance of anv 
Such provision before proceeding to take 
action against the erring officers or con- 
tractors, but they should institute an ef- 
fective system of periodic inspection! 


coupled with occasional surprise inspec~. 


tions by the higher officers in order to 
ensure that there are no violations of 
the provisions of labour laws, and the 
workmen are not denied the rights ana 
benefits to which they are entitled wn- 
der such provisions and if any such 
violations are found, immediate action 
should be taken against defaulting offi- 
cers -or contractors. That is the least 
which a government or a governmental 
authority or a public sector corporation 
is expected to do in a social welfare 
State, (Para 17) 

(K) Constitution of India, Arts, 17, 23, 
24, 226 Violation of fundamental 
. rights under Arts. 17, 23, 24 — Duty of 
State. 

Whenever any fundamental right 
which is enforceable against private in- 
dividuals such as, for example a funda- 
mental right enacted in Art. 17 or 23 or 
24 is being violated, it is the constitu- 
tional obligation of the State to take the 
necessary steps for the purpose of inter- 
dicting such violation and ensuring ob- 
servance of the fundamental right by 
the private individual who is transgress- 
ing the same. Of course, the person 
whose fundamental right is violated can 
always approach the court for the pur- 
pose of enforcement of his fundamental 
right, but that cannot absolve the State 
from its constitutional obligation to see 
- that there is no violation of the funda- 
mental right of such person, particularly 
when he belongs to the weaker section 
of humanity and is unable to wage a 
legal battle against a strong and power- 
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ful opponent who. is exploiting him. 
(Para 16) 
Cases Referred : Chronological Paras 
AIR 1982 SC 149 3, 9 
AIR 1981 SC 746: (1981) 2 SCR 516: 
1981 .Cri LJ 306 . 11 
AIR 1978 SC 597: (1978) 2 SCR a m 
AIR 1962 Bom 53 14 
(1943) 322 US 4: 88 L ed 1095 Pollock 
v. Williams 14 
(1910) 219 US 219 : 55 Led 191, Bailey 
v. Alabam 14 


BHAGWATI. J..— This is a writ peti- 
tion . brought by way of public interest 
litigation in order to ensure Observance 


of the provisions. of various labour laws. 
_ in relation to workmen employed in the. 
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construction work of various projects - 
connected with the Asian Games, The’ 
matter was brought to the attention - of 
the Court -by the first petitioner which “is 
an. organisation formed for the purpose 
of protecting democratic rights by means. 
of a letter addressed to one of us 
(Bhagwati J.), The letter was based on a 
report made by a team of three social 
Scientists who were commissioned by 
the first petitioner for the purpose of 
investigating and inquiring into the con- 
ditions under which the workmen 
engaged in the various Asiad Projects 
were working. Since the letter address- 
ed by Ist petitioner was based on the 
report made by three social scientists 
after personal investigation and study, it 
was treated as a writ petition on the 
judicial side and notice was issued unon 
it inter alia to the Union of India, Delhi 
Development Authority and Delhi 
Administration which were arrayed as 
respondents to the writ petition, These 
respondents filed their respective affi-- 
davits in reply to the allegations contain- 
ed in the writ petition and an affidavit 
was filed on behalf of the petitioner in 
rejoinder to the affidavits in reply and 
the writ petition was argued before us 
on the basis of these pleadings. 


2. Before we proceed to deal with the - 
facts giving ‘rise to this writ petition. we 
may repeat what we have said earlier in 
various orders made by us from time to 
time dealing with public interest litiga- 
tion, We wish to point out with all the 
emphasis at our command that public 
interest litigation which is a strategic 
arm of the legal aid movement and 
which is intended to bring justice with- 
in the reach of the poor masses, who 
constitute the low visibility area of 
humanity, is a totally different kind of 
litigation from the ordinary traditional 
litigation which is essentially of an ad- 
versary character where there is a dis- 
pute between two Hitigating parties, one 
making claim or seeking relief against 
the other and that other opposing such 
claim or resisting such relief, Public 
interest litigation is brought before thef 
court not for the purpose of enforcing 
the right of one individual against an- 
other as happens in the case of ordinary 
litigation, but it is intended to promote 
and vindicate public interest which de- 
mands that violations of constitutional 
or legal rights of large number: of peo- 
rle who are poor, ignorant or in a Soeial-, 
ly or economically disadvantaged position 


— 
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should not go unnoticed and unredrssed. 
That would be destructive cf the Rule 
of Law which forms one of the essential 
elements of public interest in any demo- 
cratic. form of government. The Rule of 
Law does not mean that the protection 
mof the law must be availabl= only to a 
fortunate few or that the law: should 
lbe allowed to be prostituted ` by the 
vested interests for protectimg and up- 
holding the status quo under the guise 
of enforcement of their civ#l and politi- 
cal rights. The poor too have civil and 
political rights and the Rule of Law 
is meant for them also, though today 
it exists only on paper and not in 
reality, If the sugar barons and the al- 
cohol Kings have the Fundamental Right 
to carry on their business and to fatten 
their purses by exploiting the consuming 
public, have the ‘chamar? belonging 
to the lowest strata of society no 
fundamental right :to earn an honest 
living through their sweat and toil? The 
former can approach the courts with 
a formidable army of distinguished 
lawyers paid in four or five figures per 
day and if their right to exploit is up- 
held against the government under the 
label of Fundamental Right. the courts 
are praised for their boldness and cour- 
age and their independence and fearless- 
ness are applauded and acclaimed. But, 
if the Fundamental Right of the poor 
and helpless victims of injustice is 
sought to be enforced by public interest 
litigation, the so-called champions of 
human rights frown upon i as waste of 
time. of the highest court in the land, 
which, according to them, should not 
engage itself in such smal] and trifling 
matters, Moreover, these self-styled hu- 
man rights activists forget that civil and 
political rights, priceless and invaluable 
as they are for freedom ard democracy 
simply do not exist for the vast masses 
of our people. Large numkers of men, 
women and children who constitute the 
bulk of our population are today living 
a -sub-human existence in conditions of 
abject poverty, utter grinding poverty 
has broken their back and sapped their 
moral fibre. They have no faith in the 
existing social and economic system. 
What civil and political rights are these 
poor | and deprived sections of humanity 
-going to enforce? This was brought out 
forcibly by W., Paul Gormseley at _ the 
Silver Jubilee Celebrations of the. Uni- 
versab: Declaration of Human Rights at 


the - ‘Banaras Hindu: University: . `- 


w 
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~ “Since India is onë ‘of those’ countries 


-which has given a pride’ of place to the 


basic human rights and freedoms in its 
Constitution in its’ chapter on funda- 
mental rights and on the Directive Prin- 
ciples of State Policy and has already 
completed twenty-five years of indepen- 
dence, the question may be raised whe- 
ther or not the Fundamental Rights en- 
shrined in our Constitution have any 
meaning to the millions of our people to 
whom food, drinking water, timely medi- 
cal facilities and relief from disease and 
disaster, education and job opportunities 
still remain unavoidable. We, in India, 
Should on this occasion study the Human 
Rights declared and defined by the Unit- 
ed Nations and compare them with the 
rights available in practice and secured 
by the law of our country.” 


The only solution for making civil and 
political rights meaningful to these large 
sections of society would be to remake 
the material conditions and restructure 
the social and economic order so that 
they may be able to realise the econo- 
Mic, social and cultural rights. There is 
indeed close relationship between civil 
and political rights on the one hand and 
economic, social and cultural rights on 
the other and this relationship is so ob- 
vious that the international Human 
Rights Conference in Tehran called by 
the General Assembly in 1968 declared 
in a final proclamation: 


“Since human rights and ndamar 
freedoms are indivisible, the full realisa- 
tion of civil and political rights without 
the enjoyment of economic, social | and 
cultural rights is impossible,” 


Of course, the task of. restructuring the 
social and economic order so that the 
Social and economic rights become a 
meaningful reality for the poor and low- 
ly sections of the community is one which 
legitimately belongs to the legislature 
and the executive, but mere initiation of 


social and economic rescue programmes 
by the executive and the legislature 
would not be enough and it is only 


through multi-dimensional strategies in- 
cluding public interest litigation that 
these social and economic rescue pro- 
grammes can be made effective. Publicj 
interest litigation, as we concéive it is 
essentially a co-operative or collabora- 
tive effort on the part of the petitioner. 
the State or public authority- and the 
court, to secure observance of the consti- 
tutional or legal rights, benefits and pri- 
vileges conferred 'upon the: vulnerable 
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sections of the community and to reach 
social justice to them, The State or pub- 
lic authority against whom public inter- 
est litigation is brought should’ be as 
much interested in ensuring basic human 
rights, constitutional as well- as legal, to 
those who are in a socially and economi- 
cally disadvantaged position, as the pefi- 
toner who brings the public interest 
litigation before the court. The State or 
public authority which is arrayed as a 
respondent in public interest litigation 
jshould, in fact, welcome it, as it would 
give it an opportunity to right a wrong 
or to redress an injustice. done to the 
poor and weaker sections of the commu- 
nity whose welfare is and must be the 
prime concern of the State or the public 
authority. 
1 5. There is a Wideonten ton in the minds 
of some lawyers, journalists and men im 
public life that public interest litigation 
is unnecessarily cluttering up ‘the files of 
the Court and adding to the already stag- 
ering arrears of cases which are pending 
for long years and it should not there- 
fore be encouraged by the court, This 
is, to our mind, a totally perverse view 
smacking of elitist and status  quoist 
approach. Those who are decrying 
public interest litigation do not seem to 
realise that courts are not meant only 
for the rich and the well-to-do, for the 
landlord and the gentry, for the business 


magnate and the industrial tycoon, buti 
they exist also for the poor and - the 
downtrodden the. havenots and the 
handicapped and the half-hungry mil- 
lions of our countrymen, So far the 
courts have been used only for the 


purpose of vindicating the rights of the 
wealthy and the affluent. It is only these 
privileged classes which have been able 
to approach the courts for protecting 
their vested interests. It is only. .the 
moneyed who have so far had the golden 
key to unlock the doors of justice, But; 
now for the first time the portals of the 
court are being thrown open to the poor 
and the downtrodden, the ignorant: and 
the illiterate and their cases are coming 
before the courts through public interest 
litigation which has been made _ possible 


by the recent judgment delivered; by. 
this Court in Judges. Appoint- 
ment and Transfer cases.* Millions 


of persons belonging to the deprived and 
vulnerable sections of | humanity -. are 


looking to the courts for improving their. 
life conditions and making basic human 
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rights meaningful for them. They have 
been crying for justice but their cries 
have so for been in the wilderness, They 
have been suffering injustice -silently 
with the patience of a rock, without the 
strength even to.shed any tears. Mahatmom 
Gandhi once said to Gurudev Tagore, “I 
have had the pain of watching birds 
who for want of strength could not be» 
coaxed even into a flutter of their wings. 
The human.bird under the Indian sky 
gets up weaker than when he —- pretend- 
ed to retire. For millions it is an eternal 
vigil or an eternal trance.” This is true 
of the ‘human bird’ in India even today 
after more than 30 years of indepen- 
dence, The legal aid movement and pub- 
lic interest litigation seek to bring justice 
to. these forgotten specimens of human- 
ity who constitute the bulk of the citi- 
zens of Incia and who are really and 
truly the “People of India”, who gave to 
themselves this magnificent Constitu- 
tion. It is true that there are large ar- 
rears pending in the courts but that can- 
not be any reason for denying access to 
justice to the peor and weaker sections 
of the commuriity, No. State has a right 
to tell its citizens that because’.a large 
number of cases of the rich and the 
well-to-do are pending in our courts, we 
will: not help the poor to come .to the 
courts for seeking justice until the stag- 
gering load of cases of people who can 
afford, is disposed of. The time: has now 
come when tha courts must become the 
courts. for the poor: and struggling mas- 
ses of this country. ‘They must shed their} 
character as upholders of the established 
order ‘and the status quo. They must be 
sensitised to the need of doing justice to 
the large masses of people te whom 
justice has been: denied by a cruel and 
heartless society for generations. The 
realisation must come to them that so- 
cial justice is the signature tune of our 
Constitution, and it is their solemn duty 
under. the Constitution to: enforce the 
basic’ human rights of the poor and vul- 
nerable sections of -the community and 
actively help in the realisation: of the 
constitutional. goals, This new change has 
to come if the judicial system is to be- 
come. “an effective: instrument of. social 
justice, for without it, it cannot’ survive 
for long. Fortunately, this change is gra- 
dually::taking place: and public interest 
litigation is playing a large part in bring- 
ing about this change. It is through pub- 
lic interest litigation that the problems 


of the poor are now coming to the fore- 
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front and the entire theatre of the law 
is changing. It' holds out great possibili- 
ties for the future. This wr-t petition “is 
one such instance of public interest liti- 
gation. l AE 


4. The Asian Games take place 
periodically is different parts of Asia and 
this time India is hosting the Asian 
Games, It is a highly prestigious under- 
taking and in order to accomplish it suc- 
cessfully according to international stan- 
dards, the Government’ of India had to 
embark upon various construction pro- 
jects which included building of fly- 
overs, stadia, swimming: poel, hotels and 
Asian Games village complex. This con- 
struction work was farmed out by the 
Government of India amongst various 
authorities such as the Delki Administra- 
tion, the Delhi Development Authority 
and the New Delhi Municival Commit- 
tee. It is not necessary for the purpose 
of the present writ petition to set out 
what particular project was entrusted to 
which authority because it is not the 
purpose of this writ petition to find fault 
with any particular authority for not 
observing the labour laws in relation to 
the workmen employed in the projects 
which are being executed dy it, but to 
ensure that in future the labour laws are 
implemented and the rights of the work- 
ers: under the labour laws are’ not violat- 
ed. These various authorities to whom 
the execution of the different projects 
was entrusted engaged contractors for 
the purpose of carrying out the construc- 
tion work of the projects end they were 


registered as principal emrloyers under 
Section 7 of the Contract Labour (Re- 
gulation. and Abolition) Act, 1970. The 


contractors ‘started the construction work 
of the projects and for th: purpose of 
carrying out the construction work, they 
engaged workers through ~amadars. The 
jJamadars brought the workers from 
different parts of India and parti- 
cularly the States of Réejasthan, Uttar 
Pradesh and Orissa and got: them em- 
ployed by the contractors. The workers 
were entitled tọ a minimam wage of 
Rs, 9.25 per day, that being the minimum 
wage fixed for workers employed on 
the construction of roads and in build- 
ing operations but the cas2 of the peti- 
tioners was that the work=rgs were not 
paid this minimum wage end they were 
exploited by the contractors ‘and the 
jamadars. The Union of India in the 
affidavit reply filed on its behalf ‘by 
Madan Mohan. Under Seeretary, Min- 


' jamadars through whom . the 
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istry of Labour asserted that the con-- 
tractors did pay the minimum wage of 
Rs. 9.25 per. day but frankly admitted 
that this minimum wage was paid to the 
workers 
were recruited and the jamadars deduct- 
ed rupee one per day: per worker as 
their commission and paid only Rs. 8.25 
by way of wage to the workers. - The 
result was that in fact the workers did 
not get the minimum wage of Rs, 9.25 
per day, The petitioners also alleged in 
the writ petition that the provisions of 
the Equal Remuneration Act, 1976 were 
Violated and women workers were being 
taid only Rs. 7 per day and-the balance 
cf the amount of the wage was being 
misappropriated by the jamadars. It was 
also pointed out by the petitioners that’ 
there was violation of Art. 24 of the Con- 
Stitution and of the provisions of the 
Employment of Children Act, 1938 inas- 
much as children below the age of 14 
years were employed by the contractors 
in the construction work of the various 
projects, The petitioners also alleged 
violation of the provisions of. the Con- 
tract Labour: (Regulation and Abolition) 
Act 1970 and pointed out various 
breaches of those provisions by the con- 
tractors which. resulted in deprivation 
and exploitation of the workers employ- 
ed in the construction work of most of 
the projects, It was also the case of the 
petitioners that the workers were denied 
proper living conditions and medical and 
Other facilities to which they were en- 
titled under the provisions of the Con- 
trdct Labour (Regulation and Abolition) 
Act 1970. The petitioners also complain- 
ed that the contractors were not imple- 
menting the provisions of the Inter-State 
Migrant Workmen (Regulation of Em- 
ployment and Conditions of Service) Act 
1979 though that Act was. brought in 
force in the Union Territory of Delhi as 
far back as 2nd October 1980. The report 
of the team of three social scientists on 
which the writ petition was based . set 
out various instances of violations of the 
provisions of the Minimum Wages Act, 
1948, the Equal Remuneration Act 1976, 
Article 24 of the Constitution. The Em- 
ployment of Children Act 1938 and the 
Inter-State Migrant Workmen  (Regula- 
tion of Employment and Conditions of 
Service) Act 1979. : 


5. These averments made on behalf 
of the petitioners were denied in the affi- 
davits in reply filed’ om behalf. of the 


Union of India, the Delhi Administration 
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œa andthe Delhi Development Authority. 
_It was asserted by these authorities’ that 
.,,80.far as the Equal Remunération Act 

1976 and the Contract Labour (Regula- 


~ tion and Abolition) Act 1970 were  con-— 
cerned, the provisions of these labour 
laws were being complied with by the 


contractors and whenever any violations 
of these labour laws were brought to 
the attention of the authorities as a re- 
sult of periodical inspections carried out 
by them, action by way of prosecution 
was being taken against the contractors. 
The provisions of the Minimum .Wages 
Act 1948 were, according to the Delhi 
Development Authority, being observed 
by the contractors and it was pointed 
out by the Delhi Development Authority 
in its affidavit in reply that the construc- 
tion work of the projects entrusted to it 
was being carried out by the contractors 
under a written contract entered into 
with them and this written contract in- 
corporated “Model Rules for the protec- 
tion of Health and Sanitary Arrange- 
ments for Workers employed by -Delhi 
-= Development Authority or its Contrac- 
ters’. which provided. for various facili- 
. ties to be given to the workers employed 
. in the construction work and also ensur- 
' ëd to. them payment of minimum wage. 


l : The Delhi Administration was not so cate- 


gorřical as. the Delhi Development Auth- 
ority in regard to the observance of the 


.- provisions of the Minimum. Wages ` Act 
. 1948 and.in its affidavit in reply 


it con- 
| ceded that the jamadars through. whom 
‘the workers were’ recruited might be de- 
ducting rupee one per day per worker 
. from the minimum wage payable to the 
~. workers, The Union of India was how- 
= ever more frank and it clearly admitted 
` In its affidavit in reply that the ‘jama- 
dars were deducting rupee one ‘per day 
= per worker from the wage ‘payable to 
. the workers with the result that . the 


_' workers did not get the minimum wage 


of Bs. . 9:25 per day and there was vio- 
, Tation. of the ‘provisions of Te Minimum 
Wages Act, 1948. 


6. - So far as the finpioymen of Child- 
ren Act 1938 -is concerned the'case of the 


” Union of: India, the Delhi Administration 


and the Delhi Development - Authority 
was that no complaint in regard -to the 
“ -vidlation, ` of the... provisions. of 
a that, > Act .. was at-. “any time receiv- 
ed py theni. and they disputed that’ there 
“Was .any violation of these“provisions by- 


the contractors. It: was ‘also contended’ on ` 


-/Hehalt- of these ‘authorities. that the: Em- 
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- Other hazardous employment. 
‘constitutional: prohibition which; 


‘employed in construction work: and.. 
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ployment of Children: Act 1938: ‘was : not. 


‘applicable in case of employment in ` the 


construction work of these --.projécts, 
Since construction industry. is not..a pro- 
cess specified in the Schedule and- is 
therefore not within the provisions of 
sub-sec. (3) of S, 3 of that Act. Now un- 
fortunately this contention urged’ on be- 
half of the respondents is well . founded. 
because construction industry does not 
find a place in the Schedule to the Em- 
ployment of Children Act 1938. and the 
prohibition enacted in Section 3, sub-s. 
(3) of that Act against the employment 
of a child who has not completed his 
fourteenth year cannot apply to ‘employ- 
ment in construction industry. This is a 
sad and deplorable omission which, we 
think, must be immediately set right by 
every State Government by amending 
the Schedule so as to include construc- 
tion industry in it in exercise of- the| 
power conferred under 5. 3A of the Em- 
ployment of Children Act 1938;.We hope 
and trust that every State Government 
will take the necessary steps in ‘this be- 
half without any undue delay, because 
construction work’ is clearly. a hazardous 
occupation and it is absolutely ` essential 
that the employment of children.. under . 
the age of 14 years must be prohibited 
in every type of construction work: That- 
would be in consonance: with Conven- 
tion No: 59 adopted by the International 
Labour: Organisation and ratified. by 
India. But apart altogether from. ‘the . 
requirement of Convention No.. 59,.. wel 
have Article 24° of ‘the’. Constitution 
which provides -that no child below-:the 
age of 14 shall be employed to:work in|. 
any factory or mine or engaged in: any 
This. is a 
„. even if 
not followed up by appropriate. ; legisla- 
tion; must operate: proprio vigore . and 
construction work being plainly. and in- 
dubitably a hazardous. employment, . it 
is‘ clear. that by reason of this  constitu-|. 
tional prohibition, no child. below .the 
age of "14 years ‘can. be allowed -to be 
engaged in ‘construction work. There-can 
therefore be no doubt that notwithstand- 
ing‘ the absence. of specification of. con-| 


struction industry in the Schedule’ ta.the 


Employment of Children Act 1938, noj_ 
child below the age of 14 years-can.;, be 
the} 
Union of India as also every. State Gov-} 
ernment: must - ensure that’ this ‘eoristitu- i 
tional mandate ‘is not violated ‘in’ “any, 


“part of the country. Here, of cotirse;” the 
‘-plea:of the Union of India, the: Delhi. Ad- Be 


. _ the m‘grant workmen employed in 
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` ministration and the Delhi Develop- 
> ment Authority was that no child below 


the age of 14 years was at any time em- . 
ployed ‘in the construction work of these . 


s projects - and in any event no complaint 
in that behalf was received by any of 
these authorities and henze there was no 
violation of the constitutional prohibi- 
tion enacted in Article 24, so far as the 
complaint in regard to non-observance 
of the provisions of the Inter-State Mig- 
rant Workmen (Regulaticn of Employ- 
ment and Conditions of Service) Act 
1979 was concerned, the defence of the 
Union of India, the Delki Administration 
and. the Delhi Development: Authority 
that though this Act had come into force 
in the Union Territory of Delhi with 
effect from 2nd October 1980, the power 
to enforce the provisions of the Act was 
delegated to the Administrator of the 
Union Territory. of Delti only on 14th 
July 1981 and thereafte>. also the provi- 
sions.of the Act could not be enforced 
. because the Rules to be made under the 
_Act had not been finalised until 4th June 
. 1982. It is difficult to urderstand as to 
why in the case of ben2ficent legislation 
like the Inter-State . Migrant Workmen 
_ (Regulation of Employment: and‘. Condi- 
tions of Service) Act 19"9 ‘it should have 
taken more than 18 morths for the Gov- 
ernment“ ‘of India to de.egate the power 
to enforce the ‘provisions of the-Act fo 


the Administrator of tke Union Terri- 


‘tory of Delhi arid . anocher almost 12 
months- to make the. Rul2s under the Act. 
It was well known that a large number 
of ‘migrant workmen coming from dif- 
ferent States were employed in the. -con~ 
A struction -work:, of various Asiad projects 
and if the. provisions of a social welfare 
legislation like the Inter-State -Migrant 
Workmen ` (Regulation - of . Employment 


--and Conditions of Service) Act 1979 were. 


applied ‘and.the benefit of such provi- 
sions made available to these migrant 
workmen, it would have gone a long. way 
towards ameliorating their conditions of 
- work and ensuring ther: a decent living 
i with basic human dignity. We- very 
' much wished that the- provisions of this 
. Act had been’ made applicable earlier to 
the 


construction work. of. these, projects 


; though we must confess that we do not 


See why- “the enforcement of the provi- 
sions of the Act should Lave been. held up 
“until the making of the Rules, It ‘is no 
doubt true that there ere’ certain provi- 


Doe ‘sions * in the Act which zannot be enfore- 
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construction work of these projects. : 
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ed unless there are rules made under. 
the Act but equally there are other ` pro- 

visions. which do not need ariy ` prescrip- 

tion by the Rules for their enforcement 

and these latter provisions could certain- 

ly have been enforced by thé Admin- 

istrator of the Union Territory of Delhi 

in so far as migrant workmen “employed 

in these projects were concerned. There 

can be no doubt that in any event from 

and after 4th June, 1982 the provisions 
of the beneficent legislation have’ ‘be- 
come enforceable and the migrant work- 
men employed in the construction ' work 
of these projects are entitled to the 
rights and benefits conferred upon them 

under those provisions. We need not 
point out that so far as the rights 'and- 
benefits conferred upon migrant work- 

men under the provisions of Sections 13 

to 16 of the Act are concerned, the res- 

ponsibility. for ensuring such rights and 

benefits rests not onlv on the contractors 
but also on the Union of India, the Delhi 

Administration or the Delhi Develop- 

ment Authority who is the principal em- 

‘constriction 

work entrusted by it to the contractors, 

We must confess that we have . serious | 
doubts whether the provisions . of ‘this 

Act. are being implemented in relation to 

the migrant workmen employed in, the. 
‘and 

we have therefore by our order “dated 

llth May 1982 appointed three ombuds- 

men for the purpose of making’ ‘periodic 

inspection and reporting to us whether 

the provisions of this Act. are being ` im- 

plemented at least from 4th Ji une,, 1982. 


EE . We must in  falmess” point out ‘that : 
the Union of India has stated in its affi- 
davit in reply’ that a number. of prosecu- 
tions have been launched against ‘the 
contractors for violations of, the’ provi- 
sions of various labour laws and in, 'an- 


` nexuüre T to. its affidavit in reply’ it ‘has 


given detailed particulars of: such ` “prose- 
cutions, It is apparent from ‘the ` parti- 
culars given in this. Annexure that ' ‘the 
prosecutions launched against’: the“ con- 
tractors. were . primarily for offences such 
as non-maintenance-of relevant registers, 


-non-provision of welfare and health , faci- 


lities such as first-aid box, latrines, urr- 
nals etec, .and. nonrissue of- wage slips. 
We do not..propose to go into. the. details l 
of these. ‘prosecutions . launched against — 
the contractors but. we are: shocked; ‘to 
find that in, cases. of violations .of. labour 
laws. enacted ‘for,.the. benefit: of. workmen. i 
the Magistrates haye, been. imposing. nly 
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relevance in the judicial system and to 
trensform it into an instrument of socio- 
economic change, that where a person or 
class of persons to whom legal injury is 
caused or legal wrong is done is by rea- 
son of poverty, disability or socially or 
economically disadvantaged position not 
able to approach tke Court for 
fudicial redress, any. member of 
the public acting bona fide 
and not out of any extraneous motiva- 
tion may move the Court for judicial 
redress of the legal injury or wrong suf- 
fered by such person or class of persons 
and the judicial process may be set in 
motion by anv public spirited individual 
or institution even by eddressing a let- 
ter to the Court, Where judicial redress 
is sought of a legal mijury or legal 
wrong suffered by a person.or class of 
persons who by reason of poverty, dis- 
ability or socially or economically dis- 
advantaged position are unable to ap- 
proach the Court and the Court is moved 
for this purpose by a member of a pub- 
lic by addressing a letter drawing the 
attention of the Court to such legal in- 
jury or legal wrong, Court would cast 
aside all technical rules of procedure 
and entertain the letter as a writ. peti- 
tion on the judicial side and take action 
upon it. That is what has happened in 
the present- case. Here the workmen 
whose rights are said tc have been vio- 
lated and to whom a lif= of basic human 
dignity has been denied are poor, ignor- 
ant, illiterate humans who, by reason of 
their poverty and socal and economic 
disability, are unable. to approach the 
Courts for judicial redress and hence the 
etitioners have, under the liberalised 
rule of ‘standing, locus standi to main- 
tain the present writ retition espousing 
the cause of the workmen. It is not the 
case of the respondents that the -peti- 
tioners are acting male fide or out of 
extraneous motives anc in fact the re- 
spondents cannot ‘so allege, since the 
first petitioner. is admittedly an organi- 
Sation dedicated: to the protection and 
enforcement of Fundamental Rights and 
making -Directive- Principles of State 
Policy enforceable and justiciable. -There 
can be no doubt that it is out of a sense 
of public service that the present litiga- 
tion -has been- brought -tyv’ the aap 
and it is clearly maintainable. 


10. We-must then “praceed to consider 
the first limb of the second preliminary 
objection, ` It- is true that the workmen 
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whose cause has been championed by the 
petitioners are employees of the con-| 
tractors but the Union of India, the 
Delhi Administration and the Delhi 
Development Authority which have en- 
trusted the construction work of Asiad 
Projects to the contractors cannot escape 
their obligation for observance of the 
various labour laws by the contractors. 
So far as the Contract Labour (Regula- 
tion ang Abolition) Act 1976 is concern- 
ed. it is clear that under S. 20, if any! 
amenity required to be provided under 
Ss, 16, 17, 18 or 19 for the benefit of the 
workmen employed in an establishment 
is not provided by the contractor, the 
Obligation to provide such amenity rests 
on the principal employer and therefore 
if in the construction work of the Asiad 
Projects, the contractors do not carry 
out the obligations imposed upon them 
by any of these sections, the Union of 
India, the Delhi Administration and the 
Delhi’ Development Authority as princi- 
pal employers would be liable and these 
obligations would be enforceable against 
them. The same position obtains in re- 


gard to the Inter-State Migrant Work- 
men (Regulation of Employment and 
Conditions of Service) Act 1979. In the 


ease of this Act also, Ss. 17 and 18 make 
the principal employer liable to make 
payment of the wages to the migrant 
workmen employed by the contractor as 
also to pay the allowances provided un- 
der Ss. 14 and 15 and to provide the 
facilities specified in S. 16 to such mi- 
grant workmen, in case the contractor 
fails to:do so and these obligations are 
also therefore clearly enforceable against 
the Union of India, the Delhi Admin- 
istration ‘and the Delhi Development 
Authority as principal employers, So far 
as Article 24 of the Constitution is con- 
cerned, it embodies a- fundamental right 
which is plainly and indubitably enforce- 
able against every one and by reason of 
its compulsive mandate, no one can em- 
ploy a child below the age of 14 years 
in a hazardous. employment: and since, 
as pointed.out above, construction work 
is a hazardous employment, no child be- 
low the age of 14 years can be émployed 
in construction work and, therefore, not 
ohly ‘are the contractors under a consti- 
tutional mandate not to employ any 
child below the age of 14 years, but it 
is: also the duty of the Union of India, 
the Delhi Administration and the Delhi 
Development Authority. te ensure that 


ry 
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this constitutional obligation is obeyed 
by’ the contractors to whom they have 
entrusted the construction work of the 
various Asiad Projects, The Union of 
India,. the Delhi Administration and the 
Delhi Development Authority cannot fold 
their hands in despair and become silent 
spectators of the breach of a constitu- 
tional prohibition being committed by 
their own contractors. So also with re- 
gard to the observance of the provisions 
of.the Equal Remuneration Act 1976, the 
Union of India, the Delhi Administration 
and the Delhi Development Authority 
cannot avoid their obligation to ensure 
that’ these provisions are complied with 
by ‘the contractors. It is the principle of 
equality embodied in Art. 14 of the 
Constitution which finds expression in 
the provisions of the Equal Remunera- 
tion’ Act 1976 and if the Union of India, 
the ‘Delhi Administration or the Delhi 
Development Authority at any time finds 
that the provisions of the Equal Remu- 
neration Act 1976 are not observed and 
the ‘principles of equality before the law 
enshrined in Art. 14 is violated by its 
own contractors, it cannot ignore such 
violation and sit quiet by adovting a 
non-interfering attilude and taking shel- 
ter. ‘under the executive that the viola- 
tión is being committed by the con- 
tractors and not by it. If any particular 
contractor is committing a breach of the 
provisions of the Equal Remuneration 
Act 1976 and thus denying equality be- 
fore the law to the workmen, the Union 
of India, the Delhi Administration or the 
Delhi Development Authority as the case 
may -be, would be under an obligation 
to . ensure that the contractor observes 
the ‘provisions of the Equal Remunera- 
tton: Act 1976 and does not breach the 
equality clause enacted in Art, 14. The 
Union of India, the Delhi Administration 
and the Delhi Development Authority 
must also ensure that the minimum 
wage is paid to the workmen as provid- 
ed under the Minimum Wages Act 1948. 
The contractors are, of course, liable to 
pay the minimum wage to the workmen 
employed by them but the Union. of 
India, the Delhi Administration and the 
Delhi Development Authority who have 


entrusted the construction work to the 
contractors would equally be responsible 
to ensure that the minimum wage is paid 
to the workmen by their contractors. 
This obligation which even otherwise 
rests on. the Union of-India, the Delhi 
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and the Delhi Develop- 
is additionally reinforc- 


Administration 
ment Authority 


ed by S. 17 of the Inter-State Migrant - 


Workmen (Regulation of Employment 
and Conditions of Service) Act 1979 in. 


so far as.migrant workmen are concern-_. 


ed. It is obvious, therefore, that the 
Union of India, the Delhi Administration 
and the Delhi Development Authorityi 
cannot escape their obligation to the 
workmen to ensure observance of these 
labour laws by the contractors and if 
these labour laws are not complied with/ . 
by the contractors, the workmen would 
clearly have a cause of action against 
the Union of India, the Delhi Admin- 
istration and the Delhi Development. 
Authority. 










Ii. That takes us to a consideration of 
the other limb of the.second preliminary 
objection, The argument of the respon-’ 
dents under this head of preliminary ob- 
jection was that a writ petition under. 
Art. 32 cannot be maintained unless it 
complains of a breach of some funda- 
mental right or the other and since what 
were alleged in the present writ petition 
were merely violations of the labour 
laws enacted for the benefit of the — 
workmen and not breaches of any funda- 
mental rights, the present writ petition 
was not maintainable and was liable to 
be dismissed. Now it is true that the 
present writ petition cannot be main- 
tained by the petitioners unless they can 
show some violation of a fundamental 
right, for it is only for enforcement of 
a fundamental right that a writ petition- 
can be maintained in this Court under. 
Art. 32, So far we agree with the con- 
tention of the respondents but there our] _ 
agreement ends. We cannot accept the 
plea of the respondents that the present 
writ petition does not complain of any 
breach of a fundamental right. The com- 
plaint of violation of Art, 24 based on 
the averment that children below the 
age of 14 years are employed in the 
construction work of the Asiad Projects 
is clearly a complaint of violation of a 
fundamental right. So also when the 
petitioners allege non-observance of the 
provisions of the Equal Remuneration 
Act 1976, it is in effect and substance a 
complaint of breach of the principle of 


equality before the law enshrined in 
Art. 14 and it can hardly be disputed 
that such a complaint can legitimately 
form the subject matter. of a writ peti- 
tion under Art. .32..,.. Then there is. the! 
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complaint’ of non-observarce of the pro- 
visions of the Contract Labour (Regula- 
tion & Abolition) Act 197C and the inter- 
State: Migrant Workmen (Regulation of 
Employment and Conditions of Service) 
Act 1979 and this is also in our opinion 
a complaint relating tə violation of 
Art. 21. This Article has acquired a new 
dimension as a result of the decision of 
this Court in Maneka Gendhi v. Union 
of India (1978) 2 SCR 621: (663): (AIR 
1978 -SC 597) and it has received its most 
expansive interpretation m Francis Co- 
ralie Mullin v. The Administrator, Union 
Territory of Delhi (191) 2 SCR 516: 
(AIR ‘1981 SC 746). Where it has been 
held by this Court that -he right of life 
guaranteed under this Article is not 
confined’ merely to physizal existence or 
to the use of any faculty or limb through 
which life is énjoyed o? the soul com- 
municates with outside world but it also 
includes within its scope and ambit the 
right to live with basic human dignity 
and the State cannot -deprive any one of 
this precious and invaluable right þe- 
cause no procedure by which such de- 
privation may be effect2d can ever be 
regarded as reasonable, fair and just. 
Now the rights and benefits conferred 
on -the workmen emplcyed by a con- 
tractor under the provisbns of the Con- 
tract Labour (Regulation and Abolition) 
Act 1970 and the Inter State Migrant 
Workmen (Regulation of Employment 
and Conditions of Servic2) Act, 1979 are 
clearly intended to enstre basic human 
dignity to the workmen and if the work- 
men.are deprived of anr of these rights 
and benefits to which they are entitled 
under the provisions of shese two pieces 
of social welfare legislacion, that would 
clearly be a violation: of Art. 21 by the 
Union of India, the Delki Administration 
and the Delhi Develooment Authority 
which, as principal employers, are made 
statutorily responsible fcr securing such 
rights and benefits to the workmen. That 
leaves for consideration the complaint in 
regard to non-payment of minimum 
wage to the workmen under the Mini- 
mum Wages Act 1948. We are of the 


view that this complaint is also one re- - 


lating to breach: of a fandamental right 
and for reasons. which we shall present- 
ly state, it is the -fundamental right en- 
shrined in. Art, 23 which is violated by 
none payment of minimum wage .to. the 
workmen, . 

12, ` Art. 23 enacts = 
fundamental ight in 
"terms; -> 


very important 
the following 
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“Art 23 : Prohibition of traffic in- hu- ” 
man beings and forced labour— 

(1) Traffic in human beings and: begar ` 
and other similar forms of forced labeur™ 
are prohibited and any contravention of 
this provision shall be an offence pun- 
ishable in‘ accordance with law. 


(2) Nothing in this Article shall pre- 
vent the State from imposing compul- 
sory service for public purposes, and in 
imposing such service the State shall 
not make any discrimination on grounds 
only of religion, race, caste or class or 
any of them. 


Now many of the fundamental rights 
enacted in Part III operate as limitations. 
on the power of the State and impose 
negative obligations on the State not to 
encroach on individual liberty and they 
are enforceable only against the State. 
But there are certain fundamental rights 
conferred by the Constitution which are 
enforceable against the whole world and 
they are to be found inter alia in Arti- 
cles 17, 23 and 24. We have already dis- 
cussed the true scope and ambit of. Arti- 
ele 24 in an earlier portion of this judg- 
ment and hence we do not propose te 
say anything more about it. So also we 
need not expatiate on the proper mean- 
ing and effect of the fundamental right. 
enshrined in Art, 17 since we are not 
concerned with that Article in the pre- 
sent writ petition. It is Art. 23 with- 
which we are concerned and that Arti- 
cle is clearly designed to protect the 
individual not only against the State but 
also against other private citizens. Arti- 
cle 23 is not limited in its application 
against the State but it prohibits “traf+ 
fic in human beings and begar and-other 
similar forms of forced labour” prac- 
tised by anyone else. The sweep of Arti- 
cle 23 is wide and unlimited and it 
strikes at “traffic in human beings and 
begar and other similar forms of forced 
labour” wherever they are found, The 
reason for enacting this provision in the 
chapter on fundamental rights is to be 
found in the socio-economic condition of 
the people at the time when the Consti- 
tution -came to be enacted, The Constitu- 
tion makers, when they set out to frame 
the Constitution, found that they had 
the enormous task before them of chang- 
ing the socio-economic structure of the 
country. and bringing about socio-econo- 
mic regeneration with a view to reaching - 
social and economic justice to the com- 
mon man, Large masses of .péople, bled 
white by . well-nigh two centuries of 
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foreign rule, were living in abject pov- 
erty and destitution, with ignorance and 
illiteracy accentuating their helplessness 
and despair,” The society had degenerated 
into a status-oriented hierarchical society 
with little respect for the dignity of the 
individual who was in the lower rungs 
of the social ladder or in an economical- 
ly impoverished condition. The political 
Tevolution was completed and it had suc- 
ceeded in bringing freedom to the coun- 
try but freedom was not an end in it- 
self, it was only a means to an end, the 
end being the raising of the people to 
higher levels of achievement and bring- 
ing about their total advancement and 
welfare, Political freedom had no mean- 
ing ‘unless it was accompanied by social 
and economic freedom and it was there- 
fore necessary to carry forward’ the 
Social and economic revolution with a 
view to creating socio-economic condi- 
tions in which every one would be- able 
to enjoy basic human rights and parti- 
cipate in the fruits of freedom and 
liberty in an egalitarian social- and 
economic framework, 
end in view that the- Constitution 
makers enacted the Directive Principles 
of State Policy in Part IV of the Con- 
stitution setting out the constitutional 
goal of a new socio-economic order. Now 
there was one feature of our national 
life’ which was ugly and shameful and 
which cried for urgent attention and 
that was the existence of bonded or forc- 
ed labour in large parts’ of the country, 
‘This evil was the relic ‘of a’ feudal ex- 


ploitative society and it was totally in- 
compatible with the new egalitarian 
socio-economic order which "We the 


people of India” were “determined to 
build and constituted a gross and most 
revolting denial of basic human dignity. 
It was therefore necessary to’ eradicate 
this pernicious practice and wipe it out 
altogether from the national scene and 
this had to be done immediately because 
with the advent of freedom, such prac- 
tice could not be allowed to continue 
to blight the national life any longer. 
Obviously, it ‘would not have been 
enough ` merely to include abolition of 
forced labour in the Directive Principles 


of State ‘Policy, becaiise then the outlaw-. 


ing of this practice would not have been 
legally enforceable © and. it would have 
continued to plague our national. life. in 


violation of the. basic constitutional 
norms and values until some appropriate 
legislation could’ be brought by the leg- 


` 


jt was with this. 
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islature forbidding such practice. The 
Constitution makers therefore decided to 
give teeth <o their resolve to obliterata 
and wipe ou} this evil practice by enact- 
ing constitutional prohibition against it 
in the chapter on fundamental rights, so 
that the abolition of such practice may 
become enforceable and effective as scon 
as the Constitution came into force. This 
is the reason why the provision enacted 
in Art. 23 was included in the chapter 
on fundamental rights The prohibition 
against “traffic in human beings and be- 
Zar and other similar forms of forced 
labour” is clearly intended to be a gen- 
eral prohibition, total in its effect and 
all pervasive in its range and it is en- 
forceable not only against the State but: 
also against any other person- indulging, 
in any such practice. 


13, The question then is as to what is 
the true scope and meaning of the ex- 
pression “traffiz in human beings” and 
begar and other similar forms of forced 
labour” in Art, 23? What are the forms 
of ‘forced labour’ prohibited by that 
Article and what kind of Iabour provid- 
ed by a person can be regarded as 
‘forced labour” so as to fall within this 


- prohibition? 


44, When the Contin makers en- 
acted Art. 23 they had before . them 
Art. 4 of the Universa Declaration of 
Human Rights but they deliberately de- 
parted from its language and employed 
words which would make the reach ang 
content- of Art, 23 much wider than that 
of Article 4 of the Universal Declaration 
of Human Rights. They banned ‘traffic in 
human beings which is an expression ot 
much larger amplitude than ‘shave trade’ | 
and they also interdicted “begar and 
other similar forms of forced labour”. 
The question is what is the scope and 
ambit of the expression ‘begar and :other 
similar forms of forced labour’? Is this 
expression wide enough to melude every 
conceivable form of forced labour and 
what is the true scope, and meaning of 
the words “forced labour?” The word 
*begar’ in this Article is not a word o 


. common use in English language It is 


word of Indian origin which: like many 
other: words -has found its way In the 
English vocabulary... It is very difficult 
to formulate a precise definition ot.: th 
word ‘begar’, but there can be no doubt 
that it is a form of forced labour ‘und 
which a person is compelled to work 
without receiving any remuneration. 
Molesworth describes ‘begar’ as “lab 


~~ 


1982, 


or service exacted by a government or 
person in power without giving remun- 
eration for it”. Wilson’s glossary of 
Judicial and Revenue Terms gives the 
following meaning of the word ‘begar’ + 
ta forced labourer, one wressed to carry 
burthens for individuals or the. pubiie. 
Under: the old system, when pressed ior 
public service, no pay Was given. ‘The 
Begari, though still liable to be pressed 
for public objects, naw receives pay. 
Forced labour for private service is pro- 
hibited.” “Begar” may therefore be 
loosely described as labour or service 
which a person is forced. to give without 
receiving amy remuneration for it. - That 
was the meaning of the word ‘begar’ ac- 
cepted by a Division Beach of the Bem- 
bay High Court in S. Vasudevan v. S, D. 
Mital, AIR 1962 Bom 53 ‘Begar’ is taus 
clearly a film of forced Jabour. Now il is 
not merely ‘begar which is unconst:tu- 
tionally prohibited by Art. 23 but also 
ali other similar forms ef forced labour. 
This Article strikes at forced labour in 
whatever form it may manifest itself, 
because it is violative ef human dignity 
and is contrary to base human values. 
The practice of forced labour is con- 
demned in almost every international 
instrument dealing with human rights. 
It is interesting to find that as far Lack 
as 1930 long before the Universal Decia- 
ration of Human Rights came mtc being, 
International Labour (irganisation ad- 
opted Convention No. 29 laying down 
that-every member of she International 
Labour Organisation which ratifies this 
-convention shall “suppress the use of 
forced or compulsory labour in all its 
forms” and this prohiktition was elebo- 
rated in Convention No. 185 adopted by 
the International Labour Organisatior: mM 
1957. The words “forced or compulsory 
labour” in Convention No. 29 had of 
course a limited meaning but that was 
So on account of the restricted definiion 
“of these words given in Art. 2 of the 
Convention. Article 4 of the European 
Convention of Human Fights and Arfi- 
ele 8 of the International Covenant or 
Civil and Political Rights also prolibit 
forced or compulsory lébour, Art. 23 is 
in the same strain and it enacts a prohi- 
bition against forced Jatour in whatever 
form it may be found. The learned ccun- 
sel appearing on behalf of the reston- 


dent laid some emphesis on the word - 


‘similar’ and contended that it. is not 
every form of forced labour which is 
prohibited by Art, 23 but only such form 
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of forced labour as is similar to ‘begar’ 
and since ‘begar’ means labour or ser- 
vice which a person is forced -to give 
without receiving any remuneration for 
it, the interdict of Art. 23 is limited only 
to those forms of forced labour where 
labour or service is exacted from: a; per- 
son without paying any remuneration at 


all and if some remuneration is paid, 
though it be inadequate, it would not 
fall within the words ‘other similar 


forms of forced labour’., This contention 
seeks to unduly restrict the amplitude o 
the prohibition against forced labour en- 
acted in Art, 23 . and is in our opinion 
not well founded. It does not accord 
with the principle enunciated’ by this 
Court in Maneka Gandhi. v. Union of 
India, (1978) 2 SCR 621: (AIR 1878 SC 
597) (supra) that when interpreting the 
provisions of the Constitution conferring 
fundamental rights, the attempt of the 
ccurt should be to expand the reach and 
ambit of the fundamental rights rather 
than to attenuate their meaning = and 
content, It is difficult to imagine that 
the Constitution makers should have 
intended to strike only at certain forms 
of forced labour leaving it open to the 
Socially or economically powerful sec- 
tions of the community to exploit the 
Poor and weaker sections by resorting 
to other forms of forced labour. Could 
there be any logic. or reason in enacting 
that if a person is forced to give labour 
or service to another «without receiving 
any remuneration at all, it should be 
regarded aS a pernicious practice 
‘sufficient to attract the condemnation of 
Art. 23, but if some remuneration is 
paid for it, then it should be outside 
the inhibition of. that-Article? If this 
were the true interpretation, Art. 23 
would be reduced to a mere rope of 
sand, for it would then be the easiest 
thing in an exploitative societý for a 
person belonging to a socially or eco- 
nomically dominant class to exact 
labour or service from a person belong- 
ing to the deprived and vulnerable sec- 


tion of the community by paying a 
negligible amount of remuneration and 
thug escape the rigour of Article 23. 









We do not think it would be right t 
place on.the language of Art. 23 an 
interpretation which would emasculate 
its beneficent provisions and defeat the 
very purpose of enacting them. We ar 
clear of the view that Article 23 is jn- 
tended to abolish every. form of forced 
labour.. The words “other similar forms. 
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of forced labour” are used in Art. 23. not 
with. a view to importing the parti- 
cular characteristic of ‘begar’ that labour 
or service should be exacted without 
payment of any remuneration but with 
a view to bringing within the scope and 
ambit of that Article all other forms of 
forced labour and since. ‘begar’..is one 
fform of forced. labour, the Constitution 
makers used the words “other similar 
forms .of forced labour’.. If the require- 
{ment that labour or work should be ex- 
‘facted without any remuneration were 
imported in other , forms of forced 
` ‘laboùr, they would straightway come 
within the meaning of the word ‘begar’ 


‘and: in that event there would be no 
need. to have the additional .words “other 
similar forms of forced labour”. These 


‘words: would be rendered futile and 
meaningless and it is a well recognised 
rule of interpretation that the court 
‘should avoid a construction which has 


the effect of rendering any words used by - 


the legislature superfluous or redundant. 
‘The object of adding these words was 
. clearly tō expand the reach. and content 
of Art. 23 by including, 
‘begar’, other forms of forced labour 
within the prohibition -of that Article: 
Every fórm of forced labour, ‘begar’ or 
otherwise, is within the inhibition of 
Art. 23 and it makes no difference whe- 
ther. the person who is ‘forced to give his 
labour or service to another is remun- 
erated or not:: ‘Even'if remuneration is 


‘\paid, . labour supplied by a! person would. 


be hit by this Article if it is forced 
labour, that is, labour supplied not wil- 
lingly -but as a result of force or com- 
pulsion.. Take for example a case where 


a person has entered into a contract of 


service. with another .for a period” of. 
three’ years and he wishes to discontinue 
serving . such. other’ person’ before . the 
expiration of the ‘period of three years. 
If a law were to provide ‘that ‘in such a 
case the contract shall be specifically en- 
forced and he- shall ‘be’ compelled to 
- serve for the ‘full period of ‘three years. 
it would clearly amount to forced labour 
and such a‘law would be void as offend- 
ing Art, .23.-. That’ is. why’ specific per- 
`. formance ‘of ‘a ‘contract’ ‘of service can- 
not be enforced against an employee and 
the employee cannot be forced’ by com- 
pulsion of: ‘law to continue. to. serve the 


emplover.: Of course: if there is a'‘breach . 


of ‘the céntract.of service, the employee 
would: 
employer - 
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‘in addition to. 


all its badges and incidents, to 


be liable to pay. damages to the, 
-but : he: cannot. be forced: to. 
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continue to serve -the employer without 
breaching the injunction of Art. -23. This 
was precisely the view taken by the. 
Supreme Court of United State in Bailey 
v. Alabama, (1910) 219 US 219:55 Law: 
Ed 191 while dealing with a similar pr 

vision in the Thirteenth- Amendment. 
There, a legislation enacted by the Ala- 
bama State providing . that when a per-- 
son with intent to injure or defraud: his 
employer enters into a contract in writ- 
ting for the purpose of any service and 
Obtains money or other property ‘from 
the employer and without refunding the 
money or the property refuses or fails 
to perform such service, he will be pun- 
ished with a fine. The constitutional 
validity of this legislation was challeng- 
ed on the ground that it violated the 
Thirteenth Amendment which inter alia 
prov.des: “Neither slavery nor in- 
voluntary servitude ............ shall exist 
within the United States or any place 
subject to their jurisdiction”. This chal- 
lenge was upheld by a majority of the 
Court and Mr. Justice Hughes delivering 
the majority opinion. said’: 

“We cannot escape -the conclusion that 
although the statute in terms is to pun- 
ish fraud,: still its natural and inevitable 
effect is to expose to conviction for 
crime those who simply fail-or refuse to 
perform contracts: for personal service 
in liquidation of a debt, and ‘judging its 
Purpose by its effect that it seeks in this 
way to provide the means of compulsion 
theugh which performance of such ser- 
vice may be secured. The question: is - 
whether such a statute is constitutional.” 
The learned Judge proceeded to explain 
the scope and ambit of the expression 
‘involuntary servitude’ in the following: 
words : 


‘"The plain intention was to abolish 
slavery of whatever name and form and 
render 
impossible any state-of bondage: to make 
labour 
by which the personal’ service 
man is disposed of or coerced for. an- `. 
other’s benefit, which is the essence óf 
involuntary servitude.” 
Then, dealing with the contention ‘that 

the employee in that case had voluntari- 


ly contracted to perform the | service K 
which was ‘sought to be compelled and 


of one 


there was’ therefore no violation of ‘the’. :- 


provisions of the Thirteenth | Amendment, 
the learned. Judge observed : 


: The fact’ that the. debtor ' tanaic ae 
to perform: the labour which is, sought: ` 


free by prohibiting that control y 
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to-be compelled does not, withdraw the 
attempted enforcement fram. the- con- 
demnation of the statute. The full intent 
of the constitutional provision could be 
defeated with obvious facilcty if through 
the guise of contracts under which ad- 
vances had been made, 
be held to compulsory service. It is the 
compulsion of the service that- the sta- 
tute inhibits, for when thet occurs, the 
condition of servitude is created which 
would be not less involuntary because 
of the original agreement to work out 
the indebtedness, The contract exposes 
the debtor to liability for the loss 
due to the- breach, but rot to enforced 
labour.” 


and proceeded to elaborete this thesis 
by pointing out: 
*“Peonage is sometimes classified as 


voluntary or involuntary, but this im- 
plies simply a difference in the mode of 
origin, but none in the character of the 
servitude. The one exists where the 
debtor voluntarily contraczs to enter the 
Service of his creditor, Thə other is forc- 
ed upon the debtor by some provision of 
law. But peonage howerer created, is 
compulsory service, invcluntary servi- 
tude. The peon can release himself 
therefrom, it is true, ty the payment 
of the debt, but otherwBe the service 
is enforcéd. A clear diszinction exists 
between peonage and-the voluntary per- 
formance of labour or rendering of ser- 
Vices in payment of a dekt. In the latter 
case the debtor though contracting to 
pay his indebtedness by labour or 
service, and subject like any other con- 
tractor to an action for damages for 
breach of that contract, can elect at any 
time to break it, and no law’ or force 
compels performance or a continuance of 
the service.” 


It is therefore clear that even if a per- 
son has contracted with another to per- 
form: service and there is consideration 
for such service in the shape of liquida- 
tion of debt or even remuneration, he 
annot be forced, by compulsion of law 
ər otherwise, to continue to perform 
Such service, as that would be forced 
labour within the inhibizion of Art, 23, 
This Article strikes at every’ form of 
forced labour even if it has its origin in 
a contract voluntarily encered into by 
he person obligated.to provide labour 
for service ‘vide Pollock : v., Williams, 
(1943) 322 US 4: 
reason is that it offends against human 
|» 1982.-8.. C./94:>..X1:-G—728 ... 
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dignity to compel a person to provide 
labour or service to another if he does 
not wish to do so,.even though it be in 
breach ‘of the contract entered into: by 
him. There should be no serfdom or im- 
voluntary servitude in a free democra~ 
tic India which respects the dignity of 
the individual and the worth of the hu- 
man person. Moreover, in a country like 
India where there is so much poverty 
and unemployment and there -is no 
eauality of bargaining power, a contract 
of service may appear on its face volun- 
tary but it may, in reality, be involun- 
tary, because while entering into: the 
contract, the employee. by reason of his 
economically helpless condition, may 
have been faced with Hobson’s choice, 
either to starve or to submit to the ex- 
ploitative terms dictated by the power- 
ful employer. It would be a travesty of 
justice to hold the employee in such a 
case to the terms of the contract and to 
compel him to serve the employer even 
though he may not wish to-do so. That 
would aggravate the inequality and in- 
justice from which the employee even 
otherwise suffers on account of his eco- 
nomically disadvantaged position and 
lend the authority of law to the exploi- 
tation of the poor helpless employee bv 
the economically powerful employer., 
Article 23: therefore says that no one 
shall be forced to provide labour or ser- 
Vice against his will, even though it be 
under a contract of service. 


15. Now the next question that arises 
for consideration is whether there is anv 
breach of Art. 23 when a person pro- 
vides. labour or service to the State or 
to any other person and is paid less 
than the minimum wage for it. It is ob- 
vious that ordinarily no one would will- 
ingly supply labour or service to an- 
other for less than the minimum wage, 
when he knows that under the law he 
is entitled to get minimum wage for the 
labour or service provided by him. It 
may therefore be legitimately presumed 
that when a person provides labour or 
Service to another against receipt of re- 
muneration which is less than the mini- 
mum wage, he is acting under the force 
of some compulsion which drives him to 
work though he is paid less than what 
he is entitled under law to re- 
ceive. What Article 23 prohibit 
Is ‘forced ‘labour’ ‘that is laboùr or}: 
Service (which a -person is forced tol- 
provide and ‘force’ which would make! 


Te a, - 
w $ 
e tye 
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such labour or service ‘forced labour’ 
may arise in several ways, It may be 
physical force which may compel a per- 
son to provide labour or service to an- 
other or tt may be force’ exerted through 
a legal provision such as. a. provision for 
imprisonment or fine in case the em- 
ployee fails to provide labour or service 
or it may even be compulsion arising 
from hunger and poverty, want and de- 
stitution. Any factor which deprives a 
person of a choice of alternatives and 
compels him to adopt one particular 
course of action may properly be regard- 
ed as ‘force’ and if labour or service is 
compelled as a result of such ‘force’, it 
would be ‘forced labour’, Where a per- 
son is suffering from hunger or starva- 
tion, when he has no resources at all to 
fight disease or to feed his wife and 
children or even to hide their nakedness, 
where utter grinding poverty has broken 
his back and reduced him to a state of 
helplessness and despair and where no 
other employment is available to allevi- 
ate the rigour of his poverty, he would 
have no choice but to accept any work 
that comes his way, even if the remun- 
eration offered to him is less than the 
minimum wage, He would be in no posi- 
tion to bargain with the-employer; he 
would have to accept what is offered to 
him, And in doing so he would be act- 
ing not as a free agent with a choice be- 
tween alternatives but under the com- 
pulsion of economic circumstances and 
the labour or service provided by him 
would be clearly ‘forced labour’, There 
is no reason why the word ‘forced’ 
should. be read in a narrow and restrict- 
ed manner so as to be confined only to 
physical or legal ‘force’ ~ particularly 
when the national charter, its funda- 
mental document has promised to build 
a new socialist republic where there will 
be socio-economic justice for all and 
everyone shall have the right to work, 
to education and to adequate means of 
livelihood. The Constitution makers have 
given us one of the most remarkable 
documents in history for ushering in a 
new socio-economic order and the Con- 
stitution which they have furged for 
us has a social purpose and an economic 
mission and therefore every word or 
_ Phrase. in the Constitution must be in- 
terpreted in a manner which would ad- 


vance the socio-economic objective of 
the Constitution: 
in a. capitalist society economic circuim- 
stances exert much greater ‘pressure on 
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an individual in driving him to a parti- 
cular course of action than physical 
compulsion or force of legislative provi- 
sion. The word ‘force’ must therefore be 
construed to include not only physical 
or legal force but also force arising. from 
the compulsion of economic circum- 
stances which leaves no choice of alter- 
natives to a person in want and compels 
him to-provide labour or service even 
though’ the remuneration received for it 
is less than the minimum wage. Of. 
course, if a person provides labour or 
service to another against receipt of the 
minimum wage it would not be possible 
to say that the labour or service provid- 
ed by him is ‘forced labour’ because he 
gets what he is entitled under law to 
receive. No inference can reasonably be 
drawn in such a case that he is forced 
to provide lakour or service for the sim~ 
ple -reason that he would be providing 
labour or service against receipt of what 
is lawfully peyable to him just like any 
other person who is not under the force 
of any compulsion. We are therefore of 
the view that where a person provides 
labour or service to another for re- 
muneration which is less than the mini- 
mum wage, the labour or service pro- 
vided by him clearly falls within the 
scope and ambit of the words “forced 
labour” under Art. 23. Such a person 
would be entitled to come to the Courf 
for enforcement of his fundamental 
right under Art, 23 by asking the Court 
tc direct payment of the minimum wage 
ta him'so that the labour or service pro- 
vided by him teases to be ‘forced labour” 
and the breach of Art, 23 is remedied, 
It is therefore clear that when the peti- 
tioners alleged that minimum wage was 
not paid to the workmen employed by 
the contractors, the complaint -was real- 
ly in effect and substance a complaint 
against violation of the fundamental 
right of the workmen. under Art. 23. 


16. Before leaving this subject, we 
may point out with'all the emphasis at 
our command that whenever any funda- 
mental right which is enforceable againstl 
private individuals such as, for example, 
a fundamental right enacted in Art, 17 
or 23 or 24 is being violated, it is the 
constitutional obligation of the State to 
take the necessary steps for the purpose 
of interdicting such violation and ensur- 
ing observance of the fundamental right 
by the private individual who is trans- 
prassing the same. Of course, the person 
whose fundamental right is violated can 
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always approach the court for the pur- 
pose of enforcement of his fundamental 
risht, but that cannot absolve the State 
from its constitutional ob-igation to see 
that there is na violation of the fun da- 
mental right of such person, particular- 
Iy: when he belongs to the weaker sec- 
tion of humanity and is nable to wage 
a -legal battle against a strong and 
powerful] opponent who is exploiting. 
him. The Union of Irdia, the Delhi 
Administration and the Delhi Develop- 
ment Authority must therefore be held 
to be under an obligatior to ensure ob- 
servance of these various labour laws by 
the contractors and if the provisions of 
any of these labour laws are violated by 
the contractors. the petitioners vindicat- 
ing the cause of the workmen are en- 
titled to enforce this ob-igation against 
the Union of India. the Delhi Admin- 
istration and‘ the Dells Development 
Authority by filing the present writ 
petition. The preliminary objections urg- 
ed on behalf of the respondents must 
accordingly be rejected. 


17. Having disposed of these preli- 
minary objections, we may turn to con- 
sider whether there was any violation of 
the provisions of tha Minimum Wages 
Act 1948, Art. 24 of the “onstitution, the 
Baual Remuneration Act 1976, the Con- 
tract Labour (Regulation and Abolition) 
Act 1970 and the Inter State Migrant 
Workmen (Regulation of Employment 
ancl Conditions of Service) Act 1979 by 
ithe: contractors, The Union of India in its 
affidavit in reply admitted that there 
were certain violations ccmmitted by the 
contractors’ but hastened to add that for 
these violations prosecutions were jni- 
tiated against the errant contractors and 
mo violation of any of zhe labour laws 
was allowed to go unpunished. The 
Union of India also conc2ded in its affi- 
Jdavit in reply that Re. 1/- per worker 
per day was deducted by the jamadars 
from the wage payable to the workers 
with. the result that the workers did not 
get the minimum wage of Rs. 9,25 per 
day. but stated that proceedings had 


been taken for the purpcse of recovering ` 


the amount of the short “all in the mini- 
mum wage from the contractors. No 
particulars were however given of such 
proceedings adopted by the Union of 
India or the Delhi Administration or the 
Delhi Development Authcrity. It was for 
this reason that we directed by our 
Order dated lith May 1382 that what- 
ever is Ihe minimum wae for the time 
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than such wage, ‘shall be paid by the 


contractors to the workmen directly 
without the intervention of the jamadars 
and that the jamadars shall not be en- 
titled to deduct or recover any amount 
from the minimum wage payable to the 
workmen: as and by way of commission 
or otherwise. “We would also direct in| 
addition that if the Union of India or 
the Delhi Administration or the. Delhi 
Development Authority finds and for 
this purpose it may hold such inquiry as 
is possible in the circumstances that any 
of the workmen has not received the 
minimum wage payable to him, it’ shall 
take the necessary legal action against 
the contractors whether by way of pro- 
secution or by way of recovery of the 
amount of the short fall, We would also 
suggest that hereafter whenever any! 
contracts are given by the government! 
or any other governmental authority in-: 
cluding a public sector corporation,. it 
Should be ensured by introducing a suit- 
able provision in the contracts that wage 
shall be paid by the contractors to the} - 
workmen directly without the interven- 
tion of any jamadars or thekadars and; 
ihat the contractors shall ensure that no 
amount by way of commission or other- 
wise is deducted or recovered by the 
jamadars from wage of the workmen. So 
far as observance of the other labour 
laws by the contractors is concerned, the 
Union of India, the Delhi Administration 
and the Delhi Development Authority 
disputed the claim of the petitioners that 
the provisions of these labour laws were 
not being implemented by the contract- 
ors save in a few instances where pro- 
secutions had been launched against the 
contractors. Since it would not be possi- 
ble for this Court to take evidence for 
the purpose of deciding this factual dis- 
pute between the parties and we also 
wanted to ensure that in any event the 


| 


provisions of these various laws 
enacted for the benefit of. the 
workmen were strictly observed and 
implemented by the contractors, we 


by our’ order dated 11th May, 1982 
appointed three Ombudsmen and 
requested them to make periodical 
inspections of the sites of the construc- 
tion work for the purpose of ascertain- 
ing whether the provisions of these 


2 
labour laws were being carried out and 
the workers were receiving the benefits 
and amenities. provided for them under 
these beneficent statutes or whether 
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there were any violations of these pro- 
visions being committed by the contrac- 
tors so that on the basis of the reports 
of the three Ombudsmen, this Court 
\could give further direction in the mat- 
ter if found necessary, We may add that 
whenever any construction work is be- 
ing carried out either departmentally or 
through contractors, the government 
Or any other governmental authority in- 
cluding a public sector corporation 
which is carrying out such work must 
take great care to see that the provisions 
of the labour laws are being strictly ob- 
served and they should not wait for any 
complaint to be received from the work- 
men in regard to non~-observance of any 
such provisions before proceeding to 
take action against the erring officers or 
¡contractors but they should institute an 
leffective system of periodic inspections 
coupled with occasional surprise inspec- 
tions by the higher officers in order to 
ensure that there are no violations of 
the provisions of labour laws and the 
workmen are not denied the rights and 
benefits to which they are entitled under 
such provisions and if any such viola- 
tions are found, immediate action should 
be taken against defaulting officers or 
contractors, That is the least which a 
‘government or a governmental authority 
or a public sector corporation is expect- 
ed to do in a social welfare State. 


18. These are the reasons for which 
we made our order dated llth May, 
1982. 

Order accordingly. 
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(From: Andhra Pradesh)* 


©, CHINNAPPA REDDY AND EF. S. 
VENKATARAMIAH, JJ. 


Special Leave Petn. Criminal No. 432 
of 1981, D/- 1-10-1982. 

State of Andhra Pradesh, Petitioner 
v. S R. Rangadamappa. Respondent. 


Criminal P. C, (2 of 1974), Ss. 401, 360 
—— Andhra Pradesh Excise Act (17 of 
1968), S. 34 (a) and (i) — Conviction for 
offence under S. 34 (a) Revision 
against — Sentence — S, 34 (i) prescrib- 
ing minimum sentence of two years — 


of 1980, 


*Criminal Revn. Case No. 461 
D/- 25-9-1980 (Andh Pra) 


JZ/IZ/E470/82/VCD . 


State of A. P. v. S5, R. Raneadamanns 


ALR 


High Cour has ne power to yegtice sen» 
fence below the mininum preserihed 
Where ə statute prescribe, s minimum 
sentence for an offence and does not 
Provide for any excentions and does not 
vest the Court with any discretion ta 
award a senterice below the prescribed 
Minimum under ery special circumstan= 
ces, the High Court cannot in its reyi- 
Sional jurisdiction reduce the sentence of 
imprisonment to less than the minimum 
prescribed. (Para 2) 


Mr. P. Ram Reddy, Sr. Advocate, Mr, 


G. N. Rao, Advocate with him, for Peti« 
tioner. 


ORDER:— The respondent was charg- 
ed with an offence under S. 34 (a) of the 
Andhra Pradesh Excise Act on the alle- 
gation that he was found in possession of 
a quantity of eight litres of illicitly dis- 
tiled arrack, an intoxicant, îm contra- 
vention of the provisions of the Act and 
the Rules made under the Act The 
learned Judicial First Class Magistrate 
convicted him and sentenced him to suf- 
fer rigorous imprisonment for a period 
of two years, which was the minimum 
sentence that could be awarded for an 
offence under S. 34 (a) of the A, P, Ex- 
cise Act. On an appeal preferred by the 
respondent, the Sessions Judge, Ananta- 
pur confirmed the conviction and sen- 
tence. The respondent preferred a revi- 
sion nelition before the High Court. The 
learned single Judge who heard the re- 
vision confirmed the conviction, But, on 
the question of sentence, he observed: 


“Mr. T. Ramulu, appearing for the 
petitioner who has filed this revision 


through jail, has submitted that the pe- 
titioner is aged 30 years and is a first 
offender and he has already served a 
sentence of about 10 months and that 
the sentence may be appropriately modi- 
fied. It is true that under the A. P. Ex- 
cise Act, a statutory minimum sentence 
is prescribed. But having regard to the 
submissions made above, I feel the in~- 
terest of justice will be satisfied if the 
sentence of imprisonment imposed 
against the petitioner is reduced to tha 
period already undergone and if tha 
fine of Rs. 50, imposed is set aside: The 
revision is dismissed subject to the modi- 
fication as stated above.” moe 
2. We are unable to understand why 
the High Court reduced the _ sentence; 
The statute prescribes a minimum sen. 
tence, It does not provide for any exce 
tions and does not vest the Court wit 
any discretion to award a sentence þes 
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low the prescribed minimum under any 
special circumstances. The warned Judge 
has himself noticed that the sentence im- 
posed is the statutory minimum. Having 
noticed that the statute prescribes a 
minimum sentence for the offence, the 
High Court has understandably reduced 
the sentence of imprisonment to less 
than the minimum perraissible. The 
High Court was clearly in 2rror in doing 
so, We think we have saië enough to 
correct the error, It is wanecessary -to 
pursue the matter further by granting 
iaa leave. The petition _ is dismissed 
with the above observatioms. 

Petion dismissed. 


AIR 1982 SUPREME COURT 1493 
(From: 1980 WLN (OC) 457) 


_D. A. DESAI AND R. B MISRA, JJ. 


Civil Appeal No. 3229 of 1982, D/- 11-10- 
1982. 


Municipal Board, Pratabgath and another, 
Appellants v. Mahendra Simgh Chawla and 
others, Respondents. 


Constitution of India, Ar. 136 — Raja- 
sthan Civil Services (Classixcation, Control 
and Appeal) Rules 1958, R. 1 — Suspension 
of Municipal Board employee during prosecu- 
tion for, offence under Section 161, I. P. C. 
— Subsequent appointment on humanitarian 
grounds — Termination of service appoint- 
ment being contrary to Servize Rules — High 
Court setting aside termination order — 
Order of High Court not in conformity with 
law — Discretion of Supreme Court in ap- 
peal. 1980'WLN (UC) 457, Reversed. 
Respondent M was appointed as an over- 
seer by the appellant Municipal Board in 
1956. M was prosecuted aad convicted for 
an offence under Section 162, I. P. C. on the 
charge that he attempted -o accept illegal 
gratification. During pendency of prosecu- 
tion he was suspended from service. In 1963 
M was given fresh appointment on the mini- 
mum salary available at fhe induction in 
service. This fresh appointment came to the 
notice of the Rajasthan Government. The 
Appointment. being in violatzon of State Civil 
Services- Rules it directec the Municipal 
Board to terminate his services and the ser- 
vices were terminated in 1965, The suit filed 
_by the respondent against the order was dis- 
,Missed as also appeal against the order. How- 
‘ever, the High Court of Rajasthan held that 
'the appointment given in 963 was in sub- 
'étance reinstatement of M after revoking 
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order of suspension and that as he was a 
permanent servant the nature of the order 
would not change his status. The High 
Court allowed the appeal and granted conse- 
quential benefits. 


Held, that the view taken by the High 
Court. was not in conformity with the law. 
However, in view of the equitable considera- 
tion the Supreme Court instead of setting 
aside order of High Court could mould the 
final order in exercise of its extraordinary 
jurisdiction. AIR 1978 SC 995 and AIR 1980 
SC 1650, Foll.; 1980 WLN (UC) 457, Re- 
versed. (Para 6) 


Ordinarily, a Municipal Board employee 
convicted for an offence of accepting illegal 
gratification meaning thereby involving 
moral turpitude is liable to be dismissed and 
no enquiry would also be necessary before 
imposing the penalty of dismissal from ser- 
vice, If an employee was under suspension 
during trial and ultimately he was convicted 
for an offence involving moral turpitude and 
was liable to be dismissed and was in fact 
piven a fresh appointment on humanitarian 
grounds, the appointment made contrary to 
the rules obviously would be a fresh appoint- 
ment. Now, prima facie it was improper for 
the Municipal Board even to give a fresh ap- 
pointment to a person who by abuse of his 
office had attempted to obtain illegal gratifi- 
cation. This lapse could not have been 
overlooked. Even then an offer of fresh 
appointment was given to the respondent 
who accepted the same without demur. 
Obviously, therefore, this appointment would 
not clothe the respondent with the status of 
a permanent employee. In fact, if his ap- 
pointment is ab initio void in the sense that 
the Municipal Board could not have even 
given him fresh appointment in view of his 
conviction for an offence under Section 161, 
I. P. C., the question whether he would be a 
temporary or permanent employee pales into 
insignificance. (Paras 4, 5) 


However, legal formulations cannot be 
enforced divorced from the realities of the 
fact situation of the case. While administer- 
ing law it is to be tempered with equity and 
if the equitable situation demands ` after 
setting right the legal formulations not to 
take it to the logical end, the Supreme Court 
would be failing in its duty if it does not 
notice equitable considerations and mould 
the final order in exercise of its extraordinary 
jurisdiction. Any other approach would 
render the Supreme Court a normal Court 
of appeal which it is not. - . (Para 6) 


' «done. 
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Cases Referred: Chronological Paras 
AIR. 1980 SC 1650 : 1980 Supp SCC 198 : 
1980 Lab IC 992 . l 6 
AIR 1978 SC 995 : (1978) 3 SCR 370: 1978 
Lab IC 693 / ' 6 


Mr. B. D. Sharma, Advocate, for Appel- 
lants; Mr. G. L. Sanghi, Sr. Advocate and 
Mr. Dalveer Bhandari, Advocate with him 
for Respondents. 

JUDGMENT :— Respondent Mahendra 
Singh Chawla was appointed as an Overseer 
by the appellant Municipal Board, Pratab- 
garh (Board for short) as per..its resolution 
dated October 15, 1956. Respondent was 
- prosecuted and convicted for an offence 
under Section 161 of the Penal Code on the 
charge that he attempted to accept illegal 
gratification. During the pendency of trial 
respondent was suspended from service. It is 
not clear as to whether service of the respon- 
dent was terminated consequent upon his 
conviction for an offence involving moral 
turpitude. By Resolution of the appellant 
Board, Ext. 6 dated August 28, 1963, respon- 
dent was given fresh appointment from that 
day as an overseer on a pay of Rs. 145/- 
p.m. as basic pay plus D. A. @ Rs. 40/- p. m. 
and cycle allowance of Rs. 10/- p.m. This 
Resolution appears to have been passed pur- 
suant to an application made by the respon- 
dent and the last para of the Resolution 
makes it clear that a fresh appointment was 
given. By another Resolution Ext. 7 of the 
same date the request of the-respondent for 
salary and wages for the suspension period 
was rejected and it was made abundanty 
clear that a fresh appointment was given to 
the appellant with effect from August 28, 
1963. This fresh appointment came to the 
notice of the Local Self.Government Depart- 
ment of Rajasthan Government. The De- 
partment concerned made an Order No. 
18 (a) (131) DLB/65/23473 dated July 21, 
1965, by which the Municipal Board was 
directed to terminate the service of the res- 
pondent being in violation of the. Rajasthan 
Civil Services (Classification, Control and 
Appeal) Rules, 1958. Accordingly the service 
of the respondent was terminated with effect 
from August 31, 1965. 


2. The respondent filed a suit in the Court 
of Civil Judge Pratabgarh, for a declaration 
that the order terminating his service was 
void ab initio and that no fresh appointment 
was given but after setting aside the suspen- 
sion order he was reinstated. It was con- 
tended on his behalf that he being a per- 
manent employee his service could not: be 
terminated in the manner in which it was 
The trial Court held that the appoint- 
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ment given to the respondent on August 28, 
1963, as per Resolution Ext. 6 dated August 
28, 1963, was a fresh appointment and that 
under the Rajasthan Municipal (Subordinate — 
and Ministerial Services) Rules, 1963, fresh 
appointment given to the respondent would 
clothe him with the status of a temporary 
Servant and the termination of his service is 
legal and valid. Respondent appealed to the 
Respondent 
then carried the matter in second appeal to 
the High Court of Rajasthan. 

3. A learned single Judge- of the Raja- 
sthan High Court held that the appointment 
given as per order and Resolution Ext. 6 
dated August 28, 1963, was in substance re- 
instatement of the respondent after revoking 
the order of suspension and that as the res- 
pondent was a permanent servant, this. re- 
instatentent would not alter the character of 
his status in service irrespective of the fact 
that the Resolutions Exts. 6 and 7 indubitably 
show that the appointment given to the re- 
spondent was a fresh appointment and he was 
not paid his salary and wages for the period 
of suspension. Nor is there anything to show 
that the order of suspension was revoked. 
The learned Judge accordingly allowed the 


‘appeal and decreed the suit of the plaintiff 


declaring that the order dated July 21, 1965 
made by the Local Self Government Depart- 
ment was illegal and void and that the re- 
spondent is entitled to arrears of salary with 
all consequent benefits till his -reinstatement. 
Hence this appeal by special leave by the 
Municipal Board. 


4. Respondent joined service in 1956. He 
was prosecuted’ and convicted for attempting 
to accept illegal gratification under Sec. 161 
of the Penal Code and was sentenced to pay 
a fine of Rs. 230/-. During the pendency of 
the trial he was under suspension. The re- 
cord does not make it clear whether con- 
sequent upon his conviction for accepting 
illegal gratification his service was terminated. 
However, it appears from the Resolution of 
the Municipal Board Ext. 6 dated August 28, 
1963, that he was given fresh appointment 
effective from the date of the resolution on 
the minimum salary available at the induc- 
tion in service. Ordinarily, a Municipal 
Board employee convicted for an offence of 
accepting illegai gratification meaning there- 
by involving moral turpitude is liable to be 
dismissed and no enquiry. would also be 
necessary before imposing the penalty of dis- 
missal from service. Therefore, it becomes; 
abundantly clear from the Resolution Ext. 6 
that there was termination of service but on 
the request of the respondent the Municipal 
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Board made a fresh appointment. The 
Municipal Board in giving the freshi appoint- 
ment, appears to have been in‘duenced by the 
fact that respondent was a technical hand 
and he was very. intelligent aad even during 
the period of suspension he used, to come to 
the office and complete the wark assigned to 
him by the Board. This “humanitarian 
consideration appealed to the Board to give 
him a fresh appointment. Ic appears ‘that 
the respondent had sought reinstatement 
meaning thereby revocation cf the order of 
suspension and continuity of service. The 
Resolution Ext. 7 clearly shows that this re- 
quest was rejected. The relevant portion of 
the Resolution reads: 


“Demand made by the overseer about the 
salary of suspension period is not proper im 
the Board’s opinion. Therefore, this prayer 
of the overseer .. ... ... is rejected.” 

If an employee was under stspension during 
trial and ultimately he was convicted for an 
‘offence involving moral turpitude and was 
liable to be dismissed and was in fact given 
a fresh appointment or humanitarian 
grounds. Thus the appointment made con- 
trary to the rules obviously would be a fresh 
appointment. Both in Exts. 6 and 7 it is 
staled that the respondent is being given 
fresh appointment: simultaneously rejecting 
his request 
order and for the salary for the period of 
suspension.- If all these ciccumstances are 
taken together it is crystal clear that th: re- 
spondent was not reinstated though the Eng- 
lish translation of Ext. 7 az one place uses 
the expression ‘reinstated’. This expression 
cannot be read in isolation because Ext. 4 
precedes Ext. 7 and the resolution Ext. 6 
clearly shows that what was offered was a 
fresh appointment and nət reinstatement 
after revoking the suspens:on order which 
would permit an inference of continuity in 
Service, 


5, Now, prima facie it was improper fot 
the Municipal Board even :o give a fresh 
appointment to a person who by abuse of his 
office had attempted to obtain illegal gratifi- 
cation. This lapse could no: have been over- 
looked. Even then an offer of fresh appoint- 
ment was given to the respondent who- ac- 
cepted the same without demur. Obviously, 
therefore, this appointment would not clothe 
the respondent with the status of a per- 
manent employee. In fact, if his appoint- 
ment is ab initio void in. the sense that the 
Municipal Board could not have even given 
him fresh appointment in view of his‘ con- 
viction for an offence under Section 161, 
i. P. C., the question whetker he would be a 
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temporary or permanent employee pales into 
insignificance. Some argument of estoppel 
appears to have weighed with tne Hi gh 
Court. The relevant rules being statutory itj 
is difficult to eutertain. the plea of estoppel. 
Therefore, the judgment of the High Court 
on the point of law holding that the order 
dated August 28, 1963. was one of reinstate- 
ment with continuity .f service and hence 
the respondent was a permanent employee 
and his service could not be terminated in 
the manner in which it was done does not 

commend to us, 


6. Wiat are the options before us. 
Obviously, as a logical corollary to our find- 
ing we have to interfere with the judgment 
of the High Court, because the view taken 
by it is not in conformity with the law. It 
fs at this stage that Mr. Sanghi, learned coun- 
sel for the respondent invited us to consider 
the hurfianitarian aspect of ‘the matter. The 
submission is that the jurisdiction of this 
Court under Article 136 of the Constitution 
is discretionary and, therefore, this Court is 
not bound to tilf at every approach found 
not in consonance or conformity with law 
but the interference may have a deleterious 
effect on the parties involved in the dispute. 
Laws cannot be interpreted and enforced 
divorced from their effect on human beings 
for whom the laws are meant. Undoubtedly, 
rule of Jaw must prevail but as is often said, 
‘rule of law must run akin to rule. of life. 
And life of law is not logic but experience’. 
By pointing out the error which according 
to us crept into the High Court’s judgment 
the legal position is restored and the rule of 
law has been ensured its prestine glory. 
Having performed that duty under Art. 136, 
is it obligatory on this Court to take the 
matter to its logical end so that. while the 
law will affirm its element of certainty, the 
equity may stand massacred.. There comes 
in the element of discretion which this Court 


enjoys in exercise of its extraordinary juris- 


diction under Art. 136. In approaching the 
matter this way we are not charting a- new 
course but follow the precedents of repute. 
In Punjab Beverages P. Ltd., Chandigarh v. 
Suresh Chand, (1978).3 SCR 370: (AIR 1978 
SC 995) this Court held that the order of 
dismissal made by the appellant in that case 
in contravention of Section 33 (2) (b) of the 
Industrial Disputes Act did not render the 
order void and inoperative, yet this Court did 
not set aside the order of the lower Court 
directing payment of wages under S. 33-C 
(2) and affirmed that part of the order. While 
recording this conclusion this Court observed 
that in exercise of the extraordinary jurisdic- 
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tion this Court was not bound to set aside 
every order found not in conformity or in 
consonance with the law unless the justice 
of the case so requires. The Cowt further 
observed that demands of social justice are 
paramount while dealing with the industria] 
disputes and, therefore, even though the 
iower Court was not right in allowing the 
application of the respondent, the Court de- 
clined to exercise its overriding jurisdiction 
under Article 136 to set aside the order of 
the Labour Court directing the appellant to 
pay certain amount to the workers. Follow- 
ing tbis trend in State of Madhya Pradesh 
v. Ram Ratan, 1980 Supp SCC 198 : (AIR 
1980 SC 1650) this Court while holding that 
the High Court was in error in directing Te 
instatement of the respondent in service, 
took note of the fact that by passage of 
time the respondent superannuated. The 
Court paid him back wages till the day of 
superannuation in the round sum of Rupees 
10.000/. In other words, while formally 
setting aside the order of the High Court 
directing reinstatement, treated the respon- 
dent in that case in service and paid him 
back wages because physical reinstatement 
on account of passage of time was not pos- 
sible. From the academic’s point of view 
the later decision is the subject matter of ad- 
verse comment but we feel reasonably certain 
that it stems from narrow constricted view 
of the jurisdiction of this Court under Arti- 
cl: 136. We adhere to our view after meti- 
culously examining the learned comment. 
Having noted that criticism, we still adhere 
to the view that legal formulations cannot 
be enforced divorced from the realities of the 
fact situation of the case. While administer- 
ing law it is to be tempered with equity and 
if the equitable situation demands after 
setting right the legal formulations not to 
take it to the logical end, this Court would 
be failing in its duty if it does not notice 
equitable considerations and mould the final 
order in exercise of iis extraordinary juris- 
diction. Any other approach would render 
this Court a normal Court of appeal which 
it is not. 


7. The position that emerges from the 
facts is that the respondent, a petty emplo- 
yee — an overseer — strayed from the path 
of virtue when he was convicted for attempt- 
ing to accept a paltry bribe and was 
sentenced to pay a fine of Rs. 200/- only. 
The Municipal Board which itself must have 
taken umbrage at such deyiation from 


the path of rectitude by its employee .was 


influenced Ly the sincerity; capacity and capa- 
bility of the respondent when it noted while 
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giving a fresh appointment that the respon- 
dent worked even during the period of sus- 
pension and that too at the behest of the 
Municipal Board, and, therefore, it was per- 
suaded to overlook the lapse on the part of 
the respondent in giving a fresh appointment 
and that too after seven years’ service at the 
entry scale for the Overseer. Respondent 
served for a period of two years thereafter 
when his service was terminated pursuant te 
a directive of the Local Self Government 
Department of Rajasthan State. And since 
1965 the respondent has been chasing mirage 
of getting back into service. 17 years have 
rolled by. He has advanced in age. High 
Court has held that he continues to be in 
service, The Municipal Board has shown its 
willingness to accept him back in service 
condoning the lapse. Maybe, Local Self 
Government Department of the Rajasthan 
State may adopt an attitude that such devia- 
sion from the path of rectitude cannot be 
tolerated because respondent was zhown t8 
have attempted to accept a palfry sale. 
This attitude may be commendahle if mé 
formally enforced. We are not condonuy 
the lapse on the part of the respondent ‘mt 
it is not possible to overlook his present 3S1- 
tion and situation. And he is a capable hand., 
His services were needed. ‘the Miunscipas 
Board was actually in search ut his services 
Therefore, in exercise of our extracrdinary 
jurisdiction under Article 136, the discretion 
should be so exercised by us that justice may 
be rendered to both the parties. 


8. We accordingly allow this appeal and 
modify the judgment of the High Curt as 
under : 

The respondent in conformity with the 
judgment of the High Court shall be treated 
in service ignoring the order of termination. 
However, he would not be entitled to salary 
or wages for the period from August 31, 
1965, till the date of his reinstatement. But 
when he is reinstated pursuant to this judg- 
ment his monthly salary should be so fixed 
in the relevant scale as if he was throughout 
in service from August 31, 1965, till reinstate- 
ment which means that he would be given all 
the increments due to him. This would relieve 
some hardship to the 1espuondent. Rest of 
the judgment of the High Court is set aside 
Save and except a paltry amount decreed by 
the trial Court shall be paid to the respon- 
dent. The respondent must report for duty 
pUrsuant to this judgment within two weeks 
from today. In the circumstances of the 
case there wil] be no order as to costs. . -. 

Order accordingly. 
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‘AIR 1982 SUPREME COURT 1497 
l (From : Keraka)* 


E. S. VENKATARAMIAH AND 
V. BALAKRISHNA ERADI, JJ. 


Civil Appeal No, 3182 of 1982. D/- 
13-10-1982, 

Maharashtra State Electricity Board, 
Bombay. Appellant v, The Official Liqui- 
dator, High Court, Ernakclam and an- 
other, Respondents. 

Contract Act (9 of 18723, Ss, 128 and 
134 —- Liability of surety — Bank gua- 
‘ rantee on behalf of a company to Elec- 
tricity Board — Company in liquidation 
— Effect of liquidation proceeding on 
right of Board to recover from Bank the 
guarantee amount — M. F. A, No. 145 
of 1976, D/- 13-11-1978 (Zer), Reversed. 
(Companies Act (1956), Section 456 (2); 
Companies (Court) Rules (1959), R. 9). 

Where under a letter o= guarantee the 
Bank has undertaken to pay any amount 
not exceeding Rs. 50,000/- to the Electri- 
tity Board within forty-2ight hours of 
the demand and the payment of the 
amount guaranteed by tne Bank is not 
made dependent upon the proof of any 
default on the part of the Company in 
liquidation, the Bank Eas to pav the 
amount due under the letter of gua- 
rantee given by it to the Electricity 
Board. On such payment it is open to 
the Bank to have recourse to the secu- 
rities given by the Company in liquida- 
tion for the purpose of tne issue of the 
letter of guarantee. The Electricity Board 
is not concerned with what the Bank 
does in order to reimburse itself after 
making payment of the amount guaran- 
teed by it. It is the responsibility of the 
Bank to deal with the securities held bv 
it in’ accordance with law. It was not. 
however. open to the Company Judge to 
make any order under the Companies 
Act prohibiting the Electricity Board 
from realising the amount guaranteed bv 
the Bank as this had nothing to do with 
the assets of the Compan~ in liquidation. 
M. F. A. No, 145 of 1976, D/- 13-11-1978 
(Ker), Reversed. (Case law discussed). 

(Paras 6, 7) 


“The terms of the document on the 


basis of which the Electrcity Board has. 
claimed, the amount from. the- Bank con-, 


13-11- 


*M F: A: No. 145, of 1976.. D/- 
- 1978 (Ker). i 
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stitute a contract of guarantee and not 
& contract of indemnity. (Para 6) 

Under S. 128 .of the Contract Act, the 
liability of the surety: is co-extensive 
with that of the principal debtor unless 
it is otherwise provided by the contract 
A surety is no doubt discharged under 
S. 184 of the Act by any contract be- 
tween the creditor and the principal 
debtor. by which the principal de- 
btor is released or by any act or omis- 
sion of the creditor, the legal conse- 
quence of which is the discharge of the 
principal debtor. But a discharge which 
the principal debtor may secure bv 
operation of law in bankruptcy (or in 
liquidation proceedings in the case of a 
company) does not absolve the surety. of 


his liability. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1970 sc 1973: (1970) 2 SCR 

462 aN 
AIR 1940 Bom. 247 7 


(1905) 1 K. B. 462: 92 L. T. 206: 74 
LJ KB 322 In re Fitzgeorge Ex Parte 
Robson — 7 

- Mr. B. S. Bhasme, ‘Sr. Advocate and 

Mr. H. S. Parihar, Advocate with him. 

for Appellant; Mr. K. N. Bhatt, 

Advocate, for Respondent No. 2; Mr. 

A. S. Nambiar, Advocate. for Intervener. 

' VENKATARAMIAH, J. — This is an 

appeal] by special leave under Art. 136 

of the Constitution against the judgment 

and order dated November 13, 1978 of 

the High Court. of Kerala in M, F. A. 

No, 145 of 1976. > > 


2. The facts leading to this appeal 
may be briefly stated thus: The ap- 
pellant is |. the Maharashtra State 
Electricity Board (hereinafter - referred 
to as ‘the Electricity Board’). Cochin 
Malleables (P) Ltd. (in liquidation) 
(hereinafter, referred to as ‘the Company 
in liquidation’) used to enter into con- 
tracts with the Electricity Board before 
it was ordered to be wound up by the 
High Court of Kerala to supply goods 
to the Electricity Board pursuant to 
tenders which were -being issued from 
time to time, One of the terms usually 
found in 'suéh tenders’ was that the in- 
tending’ supplier of goods should. pay as 
earnest money arid/or 
Electricity Board aldng with’ every ‘teri- 
der a súm `approximately equivalent to 
10% of-the estimated price of the goods 


in question. There -was, however, a pro-. 


vision for exempting ‘payment of | such 


security to the 


~ intending 
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earnest money or security deposit in the 
case of those tenderers who would keep 
a permanent deposit of -Rs, 50,000/- 
either in cash or in any form approved 
by the Electricity Board and one such 
approved form was a bank guarantee to 
the tune of Rs. 50,000/-. The effect of 
such deposit of Rs. 50,000/- made by an 
tenderer with the Electricity 
Board under this condition was that he 
acquired the privilege of offering his 
tender for the supply of goods of any 
value to the Electricity Board and of 
such tender being considered along with 
other tenders made by ofhers who had 
_in the ordinary course paid 10% .of the 
estimated goods as security deposit ‘as 
per the usual condition. Such privilege 
was available to him in the case’ of any 
tender that he might make as long as 
the deposit remained intact . with the 
Electricity Board. In other words, on 
depositing a sum of Rs. 50,000/- an in- 
tending tenderer could offer to supply 
goods of any. value either under one or 
more tenders without complying with 
the condition which required him to de- 
posit along with the tender a sum equi- 
valent to 10% of the estimated value of 
goods which he intended. to supply. The 
security of Rs. 50,000/- thus given did 
not relate to any specific tender but it 
was open to the Electricity Board to ap-. 
propriate the whole or any part of it 
towards any amount due from the tend- 
erer under’ any supply contract entered 
into during the relevant period. Any bal- 
ance which remained unadjusted became 
refundable to the person who had made 
it on demand provided that there was 
no other subsisting liability towards 
which the said balance could be adjusted 
and on such: refund being made the 
person ceased to enjoy the exemption 
from the requirement of making an ear- 
nest deposit in respect of any future 
tender. Any bank guarantee given by 
any such intending tenderer in lieu of 
the cash deposit of Rs. 50,000/~ was 
deemed to be equivalent to the cash de- 
posit. made on the date of the guarantee 
and the Electricity. Board could realise 
the bank guarantee amount or any part 
of it at its will on. any day irrespective 
of whether any tender had been made 


by the person concerned during. the. 


period or not. On such realisation of the 
bank guarantee amount, the Electricity 


Board could deal with it in ‘accordance 
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with the terms of the contract as if the 
said amount had been deposited with it 
in cash on the date of the bank guaran- 
tee, The liability of the bank which gave 
the bank guarantee under these terms 
was unconditional and did not vary ac- 
cording to the number of tenders offer- 
ed, the value of the goods offered for 
sale under those tenders, and the de- 
faults, if any, committed by the tenderer 
in the supply of goods. | 

3. Pursuant to the above term, the 
Company in liquidation offered on Sept. 
L 1966 a bank guarantee for a sum not 
exceeding Rs. 50,000/- given by the 
Canara Bank Ltd. (now known as Canara 
Bank and hereinafter referred to as ‘the 


Bank’). The relevant part of the -said 
guarantee was as follows: 
““The Canara Bank Ltd.”, hereby 


agrees unequivocally. and unconditionally 
to pay, within 48 (Forty-eight) hours, on 
demand in writing from the Maha- 
rashtra State Electricity Board or any 
Officer authorised by it in this behalf, 
of any amount up.fo and not exceeding 


Rs. 50,000/- (Rupees fifty thousand 
only} to the said Maharashtra State 
Electricity Board, Bombay on behalf 


of M/s Cochin Malleables (Private) Ltd., 
Trichur, who have tendered and/or con- 


. tracted or may tender or contract here- 


after for supply of materials, equip- 
ment or service to the Maharashtra 
State Electricity Board and have been 
exempted from payment of earnest 
money and/or security deposit against 
such tenders or contracts.” 


4. The original period of guarantee 


. was one year, It was, however, extended. 


from time to time and the guarantee 
was in force in the year 1973. On 
August 27, 1973, the Electricity, Board 
called upon the Bank to pay the guaran- 
tee amount of Rs. 50,000/-. -Thereafter 
reminders were sent and a final demand 
was made on May 23, 1974, In the mean- 
while Company Petition No. 14 of 1973 
was filed on July 30, 1973.0n the file of 
the High Court of Kerala for the wind- 
ing up of the Company in liquidation.. 
By an order dated Sept. 16, 1974 the 
High Court ordered the winding up of 
the Company in liquidation and directed 
the Official Liquidator to.take charge of 
its affairs. In view of these proceedings 
the Bank wrote to the Official Liquidator 
on Nov. 4, 1974 statitig that the Com~ 
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pany in liquidation was liable to the 
Bank to the extent of Rs 1,64,353.12 on 
two heads one of which was the sum of 
Rs. 50,000/- demanded by the Electricity 
Board as per the terms of the bank gua- 
rantee referred to above. Thereupon, 
the Official Liquidator filed an applica- 
tion under S. 456 (2) of the Companies 
Act, 1956 read with R. 9 of the Compa- 
nies (Court) Rules, 1959 b2fore the Com- 
pany Judge praying fcr an order re- 
straining the Electricity Beard from real- 


ising the amount covered sy the guaran- 


tee on the ground that since the .Com- 
pany in liquidation had been ordered to 
be wound up the Electricity Board could 
not claim the amount of zuarantee from 
the Bank. The Bank contended that the 
amount of Rs. 50,000/- was not being 
claimed as a creditor c* the Company in 
liquidation but on the basis of the bank 
guarantee, the liability urder which was 
not affected by the liquidation proceed- 
ings. The learned Company Judge upheld 


the plea of the Official Liquidator and 
issued an order restraining the Electri-. 
city Board from realising the amount 


from the Bank on the ground that since 
the Bank would have recourse to the 
securities given by the Company in liqui- 
dation to the Bank for realising the 
amount paid by it in accordance with the 
bank guarantee and such action of the 


Bank would affect the ass«fs of the Com-. 


pany in liquidation, it was not open to 
the Electricity Board to claim the 
amount of guarantee fran the Bank 
except as a creditor in ths winding up 
proceedings. An appeal filed by the Elec- 
tricity Board before the Division Bench 
of the High Court was Cismissed. This 
appeal is filed by the Elactricity Board 
against the order of the Division Bench. 


5. After the petition fer special leave 
was filed in this Court in July 1979, no- 
tice was issued to the Offcial Liquidator. 
He has written a letter :o this Court 
Stating that the High Court of Kerala 
has since sanctioned a sckeme for recon- 
struction of the Company in liquidation 
by an order dated Nov. 3, 1979, subject 
to certain conditions and that the wind- 
ing up proceedings are dcrected to be 
kept in abeyance till Dec. 31, 1982. He 
has further stated that ke has handed 
over all the assets of the Company in 
liquidation to the new management as 
per directions of the High -Court and 
that he bas no funds to 
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these proceedings, The Managing Direc- 
tor of the Company in. liquidation has 
entered appearance as an intervener and 
is represented by a counsel. The learned 
counsel for the intervenes has been 
heard in this appeal. He has alse filed 
his submissions in writing, 


Eraakularn. 


6. Ihe principal question which arises 
for determination in this appeal relates 
to the effect of the liquidation proceed- 
ings on the right of the Electricity 
Board to recover from the Bank the sum 
of Rs. 50,000 as per the terms of the bank 
guarantee, It- cannot be disputed that the 
terms of the document on the basis of 
which the Electricity Board has claimed 
the amount from the Bank constitute a 
contract of guarantee and not a contract 


of indemnity. Under that document the 


Bank has undertaken to pay any amount 
not exceeding Rs, 50,006 to the Electri- 


city Board within forty-eight hours of 
the demand. The payment of the amount 
guaranteed by the Bank is not made 
dependent upon the proof of any default 
on the part of the Company in liquida- 
tion. It may be that in order to give the 
said guarantee, the Bank, had in its turni 
taken as security from the Company in 
liquidation certain fixed deposit receipt 
and a certain quantity of imported zinc 
ingots and that the Bank had certain 
rights in respect of those securities. 
There may also be some claims or coun- 
ter-claims arising: out of the contracts 
of supply entered into between the Elec- 
tricity Board and the Company in liqui- 
dation, But the transactions viz. (1) the 
bank guarantee executed by the Bank 
in favour of the Electricity Board, (2) 
the contracts of supply entered into be- 
tween the Electricity Board and the 
Company in liquidation and (3) the docu- 
ment under which the Company in liqui- 
dation had. given a fixed deposit receipt 
and certain quantity of zinc ingots as 
Security -to the Bank for executing the 
letter of guarantee in favour of the 
Electricity Board are independent of 
each other in so far as their legal inci- 
dents are concerned, 


7. Under the bank guarantee În ques~ 
tion the Bank has undertaken to pay the 
Electricity Board any sum up to Ru- 
pees 50,000 and in order to realise it all 
that “he Electricity Board has to do is 
to make a demand. Within | forty-eight 
hours of such demand the Bark has to 
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pay the amount to tne Electricity ` Board 


which is no. under any obligation to 
prove any default on the part of the 
Company in liquidation before the 
amount demanded is paid, The Bank 


cannot raise the plea that it is liable only 
to the extent of any loss that may have 
been sustained by the Electricity Board 
owing to any default on the part of the 
supplier of goods ie, the Company m 
liquidation. The liability is absolute and 
‘nconditional, The fact that the Com- 
panv in liquidation Le. the principal deb- 
itor has gone into liquidation also would 
not have any effect on the liability of 
the Bank ie, the guarantor, Under Sec- 
tion 128 of the Indian Contract Act, the 
liability of the surety is co-extensive 
with that of the principal debtor unless 
it is otherwise provided by the contract. 


A surety is no doubt discharged under, 


S. 134 of the Indian Contract Act by any 
contract between the creditor and the 
principal debtor bv which the principal! 
debtor is released or by any act or 
omission of the creditor, the ilegal ceso- 
sequence of which is the discharge of 
the principal debtor, but a discharge 
which the principal debtor may secure 
by operation of law in bankruptcy (or 
in liquidation proceedings in the case of 
a company} does not absolve the surety 
of his liability. (See Jagannath Ganesh- 
ram Agarwala v. Shivnarayan Bhagirath, 
AIR 1940 Bom 247. See also In re Fitz- 
george Ex parte Robson, (1905) 1 KB 
462). In view of the unequivocal langu- 
ape of the letter of guarantee, no reli- 
ance can be placed by the Company in 
liquidation on the decision of this Court 
in Punjab National Bank Limited v. Sri 
Bikram Cotton Mills. (1970) 2 SCR 462: 
(AIR 1970 SC 1973) in which the sure- 
ty’s liability was limited to the ‘ul ti- 
mate balance’ found due from the prin- 
cipal debtor and the said balance ‘had 
not been ascertained, before the instit- 
tion of the suit. The facts of this case 
are distinguishable from the facts in the 
case before us. As mentioned earlier the 
liability of the Bank to pay the amount 
as per the letter of guarantee did not 
depend upon prior proof of any default 
on the part of the Company in liquida- 
tion. Whether the whole of Rs. 50,000 


should be demanded or any lesser sum 
should be demanded from the Bank was 
entirely within the - choice of 
Bletrivity Board. The Bank has, 
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therefore, to pay the amount du 
under the letter of guarantee give 
by it to the Electricity Board On 


such payment it is open to the Bani 
to have recourse to the securities give 
by the Company in liquidation for th 
purpose of the issue of the letter o 
guarantee. The Electricity Board is not 
concerned with what the Bank does in 
order to reimburse itself after making 
payment of the amounf! guaranteed by 
it. It is the responsibility of the Bank 
to deal with the securities held by it in 
accordance with law. It was not, how- 
ever, open to the Company Judge to 
make any order under the Companies 
Act prohibiting the Electricity Board 
from realising the amount guaranteed by 
the Bank as this had nothing to do with 
the assets of the Company in liquidation. 
The order of the Company Judge and 
the judgment of the Division Bench in 
appeal are, therefore, liable to be seb 
aside and they are accordingly set aside, 


8. Before concluding this judgment, 
we place on record the submission made 
on behalf of the Electricity Board that 
it is open to the Company in liquidation 
to prefer any claim arising out of the 
supply contract, as against the Electri- 
city Board. It is also open to the Elec- 
tricity Board to claim any sum that may 
be due to it under such contracts. In 
considering the above mutual rights and 
liabilities of the Electricity Board and 
the Company in liquidetion the sum to 
be received by the Electricity Board 
from the Bank under the letter of gua- 
rantee will have to be taken into con- 
sideration and dealt with in accordance 
with the terms of the supply contracts. 

9. The appeal is accordingly allow- 
ed. No costs, 

Appeal allowed, 
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Ibrahim Ahmad Batti, Petitioner v, 


State of Gujarat and others, Respon- 
dents. 
(A) Constitution of India, Art. 22 (5) 


— Procedural safeguards — Duty to ob- | 
serve -— Supply of copies of statements, 
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and documents to detenu — Delay — 
Shortage of person capable of . transla- 
ting documents in Urdu — Not excep- 
tional circumstance. (Preventive deten- 
tion). 


" AV documents, statements and other 
materials incorporated in the grounds 
by reference and which have influenced 
the mind of the detaining authority in 
arriving at the requisite subjective satis- 
faction must be furnished to the detenu 
along with the grounds or in any event 
not later than five days ordinarily and 
in the exceptional circumstances and for 
. Feasons to be recorded in writing not 
-later than 15 days from the date of his 
detention and secondly, all such mate- 
rial must be furnished to kim in a script 
or language which he urderstands and 
failure to do either of the two things 
would amount to a breach of the two 
duties cast on the detaining authority un- 
der Art. 22 (5) of the Corstitution, Case 
law discussed, ` (Para 10) 


Preventive detention is a serious in- 
vasion of personal liberty and the nor- 
mal methods open to a person charged 
with commission of any offence to dis- 
prove the charge or to prove his inno- 
cence at the trial are not available to 
the person preventively detained and 
therefore in preventive detention juris- 
prudence whatever little safeguards the 
constitution and the enaztment auth- 
orising such detention provide assume 
utmost importance and must be strictly 
adhered to and one of suck safeguards is 
that unless exceptiona] circumstances 
really obtain the delay in supply of 
grounds of detention as also the docu- 
ments and statements incorporated there- 
in by reference beyond the normal 
period of five days would be fatal. 

(Para 11) 

In the instant case, copies of the state- 
ments and documents in the language 
(Urdu) understood by the deteny were 
not supplied to him within 5 days of his 
detention on ground that due to Ram- 
zan sufficient translators ix Urdu were 
not available, 


Held that it did not constitute. excep- 
tional circumstance justifying the delay 
in the supply of bulk of dccuments and 
statements to the detenu in the script or 
lahguage he understood. The Govern- 
ment with all its power and resources 
could have arranged to g=t the docu- 
ments translated and made! available. -to 
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the detenu -within 5 days. With the pre- 
vious detention order having been vitiat- 
ed on the very ground, greater vigilance 
and expedition was expected from the 
detaining authority. (Para 11) 

It was further held that non-supply 
of Urdu translations of some documents 
vitiated the detention. (Para 13) 

(B) Constitution of India, Art, 22 (5) 
— Supply of copies of documents to 
detenu — Delay — Existence of excep- 


tional circumstances claimed — Detam- 
ing authority must record reasons m 
writing and inform to detenu — Such 


right is implied in the right to make re- 


presentation. (Conservation of Foreign 
Exchange and Prevention of Smug- 
gling Activities Act (52 of 1974), Sec- 


tion 3 (3).) 

It is true that neither Art. 22 (5) nor 
does the COFEPOSA contain any pro- 
vision which casts a duty upon the de- 
taining authority in terms to inform the 
detenu anything about the exceptional 
circumstances due to which delay mighf 
occur nor about the fact whether reasons 
have been recorded in writing or not. 
It is also true that the Court will of 
course go into and satisfy itself about 
these matters when any issues in that 
behalf is raised before it. One of such 
safeguards is that unless exceptional cir- 
cumstances really obtain in a case the 
delay in supply of grounds of detention 
and/or the documents and statements in- 
corporated therein by reference beyond 
the normal period of five days would be 
fatal to the continued detention of the 
detenu. In other words, the detenu is 
entitled to satisfy either the superior 
authority or the Advisory Board that 
the- delay that has occurred in the sup- 
ply of requisite material to him was not 


justified because exceptional circumstan- - 


ces did not exist or those put forward 
were unreal or invalid, Obviously, the 
detenu will not be in a position to do so 
if the alleged exceptional circumstances 
are not communicated to him. There- 
fore a duty to inform the detenu about 
the existence of exceptional circumstan- 
ces and what they were for delay in sup- 
plying grounds of detention and/or 
documents and statements incorporated 
therein arises by necessary implication 
and flows the right which is conferred 
upon the detenu to make representation 
against his detention, ILR (1974) 53 Pat 
884 and TER (1975) 54 Pat 72, Approved. 

; (Para 12) 
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Cases Referred: Chronological Paras 
AIR 1982 SC 53: 1982 Cri LJ 193 - 9 
AIR 1982 SC 710: (1982) 1 SCC 271: 


1982 Cri LJ 340 5 
AIR 1981 SC 28: (1981) 2 SCC 175: 1980 
. Cri LJ 1286 7 
AIR 1981 SC 431: (1980) 4 SCC 544: 1980 

Cri LJ 1487 6, 7 
AIR 1981 SC 728: (1981) 2 SCC 427: 1981 

Cri LJ 288 a: 
AIR 1981 SC 814: (1981) 1 SCC 748: 1981 
Cri LJ 353 9 
AIR' 1981 SC 1191: (1981) 3 SCC. 317 

1981 Cri LJ 889 7 


AIR 1980 SC 765: (1980) 2 SCC 270 7 
AJR 1980 SC 1751: 1980 Suppl SCC 195 


8 

AIR 1980 SC 1983: (1980) 4 SCC 531 
A 
AIR 1975 SC 550: (1975) 2 SCR 832: 
1975 Cri LJ 446 6 
TLR (1975) 54 Pat 72 10 
ILR (1974) 53 Pat 884 10, 12 


AIR 1969 SC 43: (1969) 1 SCR 227: 1969 


Cri LJ 274 8 
AIR 1962 SC 911: (1962) Supp 2 SCR 
918: 1962 (1) Cri LJ 797 8 
AIR 1957 SC 281: 1957 SCR 51: 1957 
Cri LJ 404 5 


Mr. Ram Jethmalani, Sr. Advocate, 
M/s. P. H. Parekh, Bhaskarbhai Mehta, 
C. A. Shah and J. M. Parekh, Advocates 
with him, for Petitioner; Mr. D, V. Patel, 
Sr. Advocate, Mr. R. N. Poddar, Advo- 
cate with him, for the State; Mr. Ashwani 
Kumar and Miss A, Subhashini, Advo- 
cates, for Respondent-Union of India, 

TULZAPURKAR, J.:— By this peti- 
tion Ibrahim Ahmad Batti, the detenu 
herein, is seeking to challenge the de- 
tention: order dated ist July, 1982 issued 
by the respondent No. 1 (State of Guja- 
rat) under S, 3 (1) of the Conservation 
of Foreign Exchange & Prevention of 
Smuggling Activities Act, 1974 (for short, 
‘the COFEPOSA’) and praying for a writ 
release 


~~ 


after quashing the same. 

2 On 15th April, 1982, the Custom 
Officers raided Bungalow No, 3, Sweta 
Park Society, Bhuderpura, Ambawadi, 


. Ahmedabad, allegedly belonging to the 
petitioner but standing benami in the 
name of Rekhaben Champaklal Sheth 


and during the search that followed in 
the presence of the petitioner and 
Hasmukh Prabhudas Sharma 
band comprising 700 pieces of gold with 
foreign markings weighing 7000 tolas, 
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radios, camera, video cassette recorder, 
colour T.V., synthetic fabrics, crockery, 
etc. of considerable: value and Indian 


currency of Rs. 72,766 were recovered, 
the said gold and other articles were 
seized under the reasonable belief that 
the same were smuggled goods liable to 
confiscation under the Customs Act, 1962. 
This seizure was followed by recording 
of confessional statements of the peti- 
tioner and his co-conspirators... During 
the follow up action certain other pre- 
mises were searched and further con- 
traband was seized, By an order dated 
19th April, 1982 issued by the respon- 
dent No. 1 under S. 3 (1) of the COFE-. 
POSA, the petitioner was detained in 
Ahmedabad Central Prison with a view 
to preventing him from transporting 
smuggled goods and keeping smuggled 
goods. Grounds of detention dated 23rd 
April, 1982 along with copies of state- 
ments and documents relied upon by the 
detaining authority were served on the 
petitioner, The petitioner made a repre- 
sentation against the said order of de- 
tention, which was considered by the 
Advisory Board, who opined thus: 


eau although at the date when the 
detention order was passed there was 
sufficient cause for reaching the subjec- 
tive satisfaction that it was absolutely 
necessary to detain the detenu under 
S. 3 (1) of the Act, the subsequent failure 
on the part of the detaining authority 
to supply the translations in Urdu of 
the grounds and documents relied upon 
was a clear violation of the constitu- 
tional mandate of Art. 22 (5) so as to 
vitiate the crder of detention and hence, 
in our view, there exists no sufficient 
cause for the continued detention of the 
Said detenu.” 
Following the above opinion of the 
Advisory Board, the ‘respondent No. 1 
by its order dated Ist of July, 1982 
revoked the detention of the petitioner 
under S. 8 (f) of the COFEPOSA and 
directed him to be released forthwith, 
unless he was required to be retained in 
custody under the orders of any compe- 
tent Court of law. However, on the 
same day Le. Ist of July, 1982, the re- 
spondent No, 1 issued the impugned 
order of de“ention against the petitioner 
under S. 3 (1) of the COFEPOSA and 
served it on him on 2nd July, 1982 whilst 
he wag in judicial custody under Courts 
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order in two cases, one unjer the Arms 
Act and the other under tne Foreigners 
Act pending against him and after tak- 
ing him in custody again tnder the im- 
pugned order detained him in Ahmeda- 
bad Central Prison ‘under the COFE- 
POSA. This detention was 2ffected “with 
a view to preventing him from smug- 
gling goods and engaging himself in 
transporting smuggled goods and keep- 
ing smuggled goods”. Grounds of deten- 
tion running into 32 typed pages in 
English as well as translated in Urdu, 
together with copies of all the state- 
ments and documents, referred to and 
relied upon in the grounds, in -original 
language were served upon the peti- 
tioner on 7th July, 1982. Urdu transla- 
tions of the bulk of the statements and 
documents referred to and relied upon 
in the grounds were supplied to the peti- 
tioner on 15th July, 1982, though such 
supply did not include trarslations of all 
the statements and documents relied up- 
on by the detaining authonty. The peti- 
tioner’s representation made through 
his Advocate on 5th of August, 1982 hav- 
ing been rejected on 13th of August, 
1982, the petitioner has fied this writ 
petition under Art. 32 of fhe Constitu- 
tion challenging his. detention on several 
grounds. i 


3. Though counsel for the petitioner 
indicated three or four grcunds on the 
basis of which he desired to challenge 
the impugned order, he pressed into ser- 
vice only one pertaining te the breach 
of the constitutional safeguards contam- 
ed in Art. 22 (5), which, according to 
him, was sufficient to -quash the impugn- 
ed order, According to counsel in the 
matter of supply of Urdu -<ranslations of 
documents and statements referred to 
and relied upon in the greunds by the 
detaining authority for the purpose of 
arriving at the requisite subjective satis- 
faction, the detaining authority (re- 
spondent No. 1) has committed breach 
of Art. 22 (5) read with Section 3 (3) of 
the COFEPOSA, resulting in non-observ- 
ance of the  constitutionel safeguards 
conferred on the detenu ard, therefore, 
the impugned order was liable to be set 


aside, He pointed out that the grounds 
together with all the documents and 
statements incorporated in the grounds 


by reference are required to be ‘com- 
municated’ to the detenu, that is to say, 
are required to be brought home to him 
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in the language he understands, ordina- 
rily within 5 days of his detention and. 
only in exceptional circumstances and 
for reasons to be recorded in writing 
within 15 days from the date of his 
detention under S. 3 (3) of the COFE- 
POSA, in other words, the delay beyond 
5 days is justifiable only in exceptional 
circumstances and for reasons to be re- 
corded in writing, but in the instant case 
Urdu translations of the bulk of docu- 
ments and statements incorporated in. 
the grounds and relied upon by the de- 
taining authority in reaching the requi- 


site subjective’ satisfaction were not 
supplied to the detenu within the nor- 
mal period of 5 days but the supply 


thereof was delayed up to 13 days with- 
out any exceptional circumstances ob- 
taining in the case and without record- 
ing any- reasons, as neither the exist- 
ence of exceptional ‘circumstances nor 
the fact whether the reasons had been 
recorded in writing was communicated 
to the detenu. Counsel urged that the 
petitioner was deprived of an opportu- 
nity to make effective representation to 
satisfy the Advisory Board that no ex- 
ceptional circumstances existed or that 
the delay in supply of Urdu translations 
that were given to him was neither rea- 
sonable nor- justified. Counsel further 
urged that the explanation trotted out 
now at the hearing, namely, that due to 
Ramjan month translations in Urdu 
were not available earlier is no justifi- 
cation whatever for the delay that has 
Occurred and hence the duty to commu- 
nicate the grounds together with docu- 
ments and statements in support there- 
of within prescribed time has ‘been 
breached. In any case, Urdu translations 
of all the- documents and statements 
referred to and relied upon in the 
grounds for reaching the subjective satis- 
faction have not been supplied to the 
petitioner at all and quite a few of such 
documents and statements, Urdu transla- 
tions whereof have not been supplied at 
all, are relevant and material and are 
Such as have influenced the mind of the 
detaining authority in reaching its con- 
clusion about the necessity to detain 
the petitioner. In other words, mere ser- 
vice of the grounds in Urdu accompani- 


ed by copies of material documents and 
Statements in English, Hindi or Gujarati 
on the petitioner on 7th July is no suffi- 
cient compliance of the duty: to com- 
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municate contemplated by Art, 22 (5) 
according to counsel and he insisted that 
only on 15th July, 1982 when Urdu 
translations of the bulk of documents 
and statements were served it could be 
Said that the grounds were communicat- 
ed to the detenu ie, after 13 days of his 
detention without there being any excep- 
tional circumstances and even on that 
date all Urdu translations were not fur- 
nished and this has happened notwith- 
Standing the revocation of the earlier 
order precisely for failure to supply Urdu 
translations, It is in this manner that the 
constitutional safeguards conferred on 
the petitioner under Art. 22 (5) read 
with S. 3 (3) of the COFEPOSA have 
been denied to him and, therefore, the 
continued detention of the petitioner is 
illegal. 


4. On the other hand, counsel for 
the respondents have contended that no 
breach of Art. 22 (5) read with 5. 3 (8) 
of the COFEPOSA has been committed 
as alleged, Counsel for the respondents 
Pointed out that after the earlier deten- 
tion order was revoked by the detainine 
authority under S. 8 (f) of the COFE- 
POSA, the petitioner was actually de- 
tained on 2nd July 1982 under the im- 
pugned order dated ist July., 1982 and 
within 5 days of his detention . the 
grounds in English language as weil as 
in Urdu together with copies of all docu- 
ments and statements referred to in the 
grounds in their original language were 
served on the petitioner and what is 
more translations of the bulk of the 
documents and statements so referred in 
the grounds were supplied to him on 15th 
July, 1982 i.e, within 13 days of his de- 
tention, and, according to counsel, this 
delay in supply of the Urdu translations 
beyond the normal period of 5 days was 
due to exceptional circumstances and 
reasons therefor have been recorded in 
the writing as stated by Shri P. M. Shah, 
Deputy Secretary of the respondent No. 


1 in his affidavit filed on 10th of Sep- 
tember. 1982. Shri Shah has stated in 
his affidavit that “time was taken as 


farge number of documents were to be 
translated”, while an. office noting ap- 
proved and signed by the Home Minister 
(copy whereof was produced at the time 
of hearing) indicates that on account of 


fhe month of Ramjan handful Urdu 
translators were - available- to - do’ the 
work from J2 noon to 4-00 p.m. and, 
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therefore, as a special case Urdu transla-. 
tions were decided to be furnished to 
the detenu within 15 days as prescrihed 
by the COFEPOSA . and accordingly 
Urdu translations of bulk of documents 
and statements were furnished within’ 
13 days of the detention. Counsel further 
contended that neither Art, 22 (5) nor 
5, 3 (3) of the COFEPOSA casts an obli-’ 
gation upon the detaining authority to 
inform the detenu anything about the 
exceptional circumstances due to which 
delay might occur or about the fact whe- 
ther the reasons have been recorded in 
writing or not and these are matters for 
the Court’s satisfaction when any issue 
in that behalf is raised before it. As re- 
gards the non-supply of Urdu transla- 
tions of some of the documents and 
statements referred to in the grounds it 
was contended that most of these docu- 
ments comprised statements of account 
which were in English figures and some 
of them contained- English words in 
capital letters, and words in Hindi and 
Gujarati and the material on record 
clearly shows that the petitioner knows 
English figures. understands English 
words in capital letters and can also con- 
verse in Hindi and Gujarati and as such 
no prejudice was caused to him in the 
matter of.making representation against 
his detention. In these circumstances, 
counsel for the respondents contended 
that the impugned order - could not be 
quashed on the ground suggested by tne 
petitioner, 


& Since breach of. constitutional “ie 
guards contained in Art, 22 (5) and Sec- 
tion 3 (3) of the COFEPOSA has been 
the main ground for attacking the conti- 
nued detention of the detenu as illegal, 
it will be desirable to consider the true 
meaning and import of these two provi- 
sions. Art, 22 (5) of the Constitution runs 
thus: 


' "When any person is detained in pur- 
suance of an order made under any law 
providing for preventive detention, the 
authority making the order shall. as soon 
as may be communicate to such person 
the grounds on which the order has 
been made and shall afford him the earn- 
liest opportunity of making a represen- 
tation against the order.” ; 
Section 3 (3) of the COFEPOSA pro- 
vides. as. under:— 

“For the purposes of - clause 6) ot 
Art, 22 of the Constitution, ‘the commu- 


1982 . 


- nication to a person detained in pursu- 
ance of a detention order of the grounds 
on which the order has been made shall 
be made as soon as may be after the 
detention, but ordinarily nof later than 
five days, and in exceptional circum- 
stances and for reasons zo be recorded 
in writing, not later then fifteen days, 
from the date of detention,” 


The real import of cl, (50 of Art. 22 in- 
cluding the true meaning of the expres- 
sion “as soon as may be” occurring 
therein was explained br this Court in 
Abdul Jabar Butt v, State of Jammu & 
Kashmir, 1957 SCR 51: (AIR 1957 SC 
281). After noting that S. 8 (1) of the 
Jammu & Kashmir Preventive Deten- 
tion Act was nothing bus a reproduction 
in substance of the prov-sions of cl. (5) 
of Art. 22 of the Constitution, this Court 
pointed out that the said provision im- 
poses upon the detaininz authority two 
duties, namely, (i) the duty of pa 
nicating to the detenu the grounds ` 

' which the order has been made and aiy 
the duty of affording Him the earliest 
opportunity of making a representation 
against the detention order and that the 
first duty is to be performed “as soon as 
may be”, meaning thereby “within a 
reasonable time with ar understanding 
to do it within the skortest possible 
time”, the Court, however, pointed out 
that what could be regerded as ‘reason- 
able time’ or the ‘shortest possible time’ 
would depend upon the facts and cir 
cumstances of the case in which the 
question arises for decisian, but the time 
predicated by the expression ‘as soon as 
may. be’ was what was reasonably con- 
venient or ‘reasonably réquisite’, In 
S, 3 (3) of the COFEPOSA the concept of 
“reasonable time” or the “shortest pos- 
sible time” or “reasonably requisite 
time” predicated by the expression “as 
soon as may be” has been retained but 
as explained in A. K, Eoy’s case (1982) 
HE SCC 271: (AIR 1982 SC 710) it is only 
with a view to meet the practical exi« 
gencies of administrative affairs that the 
detaining authority is permitted to com- 
-municate the grounds o? detention nof 
later than 5 days ordinarily: and not 
later than 15 days if there are excep- 
tional circumstances and that too with 
a safeguard of reasons being recorded in 
writing. In other words 3. 3 (3) provides 
for the outer limits and the grounds of 
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detention must, therefore, be furnished 
to the detenu ordinarily within 5 days 
from the date of detention but in ex- 
ceptional circumstances and for reasons 
to be recorded in writing the time for 
furnishing the grounds may stand ex- 
tended but in any event it cannot be 
Tater than 15 days from the date of de- 
tention, It is also clear that unless the 
first duty imposed upon the detaining 
authority under Art, 22 (5) is discharg- 
ed within the prescribed time it would 
not be possible for the detenu to exer- 
cise his right of making a representation 
against his detention —~ a corresponding 
right arising from the second duty cast 
on the detaining authority, namely, to 
afford the detenu the earliest opportun- 
ity of making such representation against 
his detention, 


6. In Khudi Ram’s case (1975) 2 SCR 
832 : (ATR 1975 SC 550) this Court has 
explained what is meant by “grounds 
on which the order is made” in the con- 
text of the aforesaid duties cast upon 
the detaining authority and the corres- 
ponding rights accruing to the detenu 
under Art. 22 (5). The Court has ruled 
that in that context the expression 
‘grounds’ does not merely mean a recital 
or reproduction of a ground of satisfac- 
tion of the authority in the language of 
S, 3 nor is its connotation restricted to a 
bare statement of conclusion of fact but 
“nothing Jess than all the basic facts 
and materials which influenced the de- 
taining authority in making the order of 
detention must be communicated to the 
detenu” and “that is the plain require- 
ment of the first safeguard in Art, 22 
(5).” Again, what would be comprised in 
“all the basic facts and materials’ has 
been elaborated by this Court in Smt 
Iechu Devis case (1980) 4 SCC 5313 
(AIR 1980 SC 1983) where this Court has 
taken the view that documents, state- 
ments and other materials referred to or 
relied upon in the grounds of detention 
by the defaining authority in arriving 
at its subjective satisfaction gef incorpo- 
rated and become part of the grounds of 
detention by reference and-the right of 
the detenu fo be supplied copies of such 
documents, statements and other mate- 
rials flows directly as a necessary coroll- 
lary from the right conferred on the 
detenu to be afforded the earliest oppor- 


tunity of making a representation against 
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the detention, because unless the former 
Tight is available the latter cannot be 
meaningfully exercised and in that be- 
half the Court has gone on to observe 
that “on a proper construction of Cl. (5) 
of Art, 22 read with 5. 3, sub-sec, (3) 
of the COFEPOSA Act, it is necessary 
for the valid continuance of detention 
that, subject to cl. (6) of Art. 22, copies 
of the documents, statements and other 
materials relied upon in the grounds of 
detention should be furnished to the 
detenu along with the grounds of deten- 
tion or in any event not later than five 
days and in exceptional circumstances 
and for reasons to be recorded in writ- 
ing, not later than 15 days from the date 
of detention. If this requirement of 
cl, (5) of Art. 22 read with S. 3, sub- 
sec, (3) is not satisfied the continued 
detention of detenu would be illegal and 
void,” It may be stated that in Shalini 
Soni’s case (1980) 4 SCC 544: (AIR 1981 
SC 431) this Court has taken the view 
that Smt, Iechu Devi’s case (AIR 1980 
SC 1983) (supra) is a further develop- 
ment and elaboration of what was said 
earlier in Khudi Ram's case (AIR 1975 
SC 550) (supra) and the Court confirmed 
the position that the grounds communi- 
cated -to the detenu must reveal the 
whole of the factual material consider- 
ed by the detaining authority ang not 
merely the inferences of facts arrived at 
by the detaining authority and that 
copies of documents to which reference 
is made in the ‘grounds’ must be sup- 
plied to the detenu as a part of the 
‘grounds’, 


7. Counsel for the respondents, how- 
ever, referred to three decisions of this 
Court, namely, Ramchandra Kamat’s 
case (1980) 2 SCC 270: (AIR 1980 SC 
765), Hansmukh’s case (1981) 2 SCC 175: 
(AIR 1981 SC 28) and Mst. Ummu Sa- 
leema’s case (1981) 3 SCC 317: (AIR 1981 
SC 1191) but in our view, none of these 
decisions detracts from or affects the 
validity of the principle clearly enun- 
ciated in Smt. Iechu Devi’s case (AIR 
1980 SC 1983) (supra) and confirmed in 
Shalini Soni’s case (AIR 1981 SC 431) 
(supra). In the first case the detaining 
authority had raised a contention that 
it was not incumbent upon it to supply 
copies of all the documents relied upon 
in the grounds of detention along With 
the grounds within five days of the de- 
_ tention because the grounds were suffi- 


Ibrahim Ahmad v, State of Gujarat 


‘ity 


ALR 
ciently detailed so as to enable the peti- 
tioner to make an effective representa= 
tion against the detention and it was in 


that context that this Court made obser- 
vations to the effect that “it may not be 
necessary for the detaining authority to 
supply copies of all the documents reli- 
ed upon in the grounds of detention at 
the time wher the grounds are furnish- 
ed to the detenu but once the 
detenu states that for effective 
representation it is necessary that 
he should havə copies of statements and 
documents referred to in the grounds of 
detention it is the duty of the detaining 
authority to furnish them with reason- 
able expedition; the detaining authority 
cannot decline to furnish the copies of 
the documents on the ground that the 
grounds were sufficiently detailed to en- 
able the petitioner to make an effective 
representation.” In fact, the real point 
decided was that once a demand was 
made by the detenu for copies of state- 
ments and documents relied upon in the ` 
grounds of detention for making an ef- 
fective representation the detaining 
authority was bound to supply the same 
with reasonatle expedition and could 
not deny the same on the ground that 
sufficient details had been furnished in 
the grounds of detention. The earlier ob- 
servation cannot be regarded as a ratio 
of the case, In the second case this Court 
made a distinction between ‘basic facts’ 
and ‘subsidiary facts’ or ‘further parti- 
culars of basic facts’ and held that a 
little delay in supplying the latter cate- 
gory of facts was not fatal to the deten- 
tion, In the third case all that this Court 
decided was that failure to supply the 
documents and materials casually or pas- 
singly referred to in the course of nar- 
ration of facts in the grounds of deten- 
tion and which’ are not relied upon by 
tke detaining authority in making the 
detention order would not render the 
detention illegal. Nobody has suggested 
that documents and materials to which 
casual or passing reference is made in 
thea grounds and which have not influ=- 
enced the mind of the detaining author- 
in making the order of detention 
should also be supplied to the detenu. 
The principle clearly enunciated in Smt, 
Iechhu Devi'’s case (AIR 1980 SC 1983} 
(supra) is that copies of all documents, 
statements and materials referred to or 
relied upon in the grounds of detention 


1982 
(meaning thereby those which have in- 
fluenced the mind of the detaining auth- 
ority in arriving at its subjective sgtis- 
faction about the necessty to detain the 
detenu) must be communicated to the 
detenu within the time prescribed under 
Ss. 3- (3) 
without this the right tc make represen- 
tation cannot be meaningfully exercised. 


8. Apropos the true connotation of 
the expression ‘commun cate’ the latest 
decision of this Court ir Lallubhai Jogi- 
bhai Patel’s case (1981) 2 SCC 457: 
(AIR 1981 SC 728) is sizmificant. In that 
case the detenu did not know Eng ish 
while the grounds of detention were 
drawn up in English amd an affidavit 
filed on behalf of the detaining author- 
ity stated that the Police Inspector while 
Serving the grounds of detention fully 
explained. the grounds ir. Gujarati to the 
detenu but the Court held that that was 
not a sufficient compliance with the man- 
date of Art, 22 (5), which requires that 
the grounds of detention must be com- 
municated to the detent. The Court 5b- 
served: “Communicate” -s a strong word 
which means that sufficient knowledge 
of the basic facts 2onstituting the 
‘grounds’ should be imparted effectively 
and fully to the detenu in writing in a 
language which he wmderstands, The 
whole purpose of communicating the 
‘grounds’ to the detenu is to enable him 
to make a purposeful and effective re- 
presentation. If the ‘grounds’ are cnly 
verbally explained to the detenu and 
nothing in writing is lef with him, in a 
language which he uaderstands, then 
that purpose is not served, and the con- 
stitutional mandate in Art, 22 (5) is in- 
fringed.” In taking this view the Court 
relied upon its three earlier decisions. 
namely, Harikisan’s case (1962) Suno 2 
SCR 918: (AIR 1962 SC 911), Hadi- 
bandhu Dass case (1£69) 1 SCR 227; 
(AIR 1969 SC 43) and Snt., Raziya Umar 
Bakshi’s case, 1980 Suppl SCC 135; 
(AIR 1980 SC 1751). In Hadibandau’s 


case (supra) this Court specifically held 


that mere oral explanat.on of the dezen- 
tion order which ran into 14 typed 
pages, without supplyimg the detent a 
translation in a script oz language waich 
he understood, amounted to denial of 
the right of being -ccmmunicated the 
grounds and of being afforded the opvor- 
tunity of making a representation agcinst 
the order, It would. tkus follow thet if 
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the grounds together with copies of all 
documents, statements and other mate- 
rials incorporated in the grounds by ref- 
erence on which the detaining authority 
has relied are required to be communi- 
cated to the detenu under Art. 22 (5) 
read with 8, 3 (3) of COFEPOSA within 
the prescribed time then not merely the 
grounds of detention but also the copies 
of all incorporated documents, state- 
ments and other materials must be sup- 
plied to the detenu in a script or lan- 
guage which he understands and failure 
to do so would amount to a breach of 
the mandate contained in Art, 22 (5) 
read with S. 3 (8) of the COFEPOSA. 


9. Two more decisions of this Court 
in the context of the obligation to sup- 
ply documents, statements and` other 
materials referred to in the grounds of 
detention may be noted. In Kamala 
Kanyalal Khushalani’s case (1981) 1 SCC 
748; (AIR 1981 SC 814) and Sunil Dutt’s 
case, AIR 1982 SC 53 this Court has 
taken the view that all the documents, 
statements and other materials referred 
to or relied upon either in the order of 
detention or in the grounds of deten- 
tion must be served upon the detenu 
along with the grounds, The Court has 
held that where the documents and 
materials in support of the grounds on 
the basis of which the detention order 
has been made,. the same being ex 
hypothesi in existence at the time of the 
issuance of the detention order and 
framing of the grounds, were not sup- 
plied to the detenu along with the 
grounds and consequently the detenu 
was prevented from making effective 
representation against his detention, the 
continued detention of the detenu would 
be illegal inasmuch as such non-supply 
of documents, statements and materials 
along with the grounds of detention 
amounted to a violation of the safeguard 
available to the detenu under Art, 22 (5). 


10. Two propositions having a bear- 
ing on the points at issue in’ the case 
before us, clearly emerge . from 
the aforesaid re’sume’ of decided cases: 
(a) all documents, statements and other 
materials incorporated in the grounds by 
reference and which have influenced the 
mind of the detaining authority in arriv- 
ing at the requisite subjective satisfac- 
tion must be furnished to the detenu 
along with the grounds or in any event 
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not later than five days ordinarily and in 
the exceptional circumstances and for 
reasons to be recorded in writing not 
later than 15 days from the date of his 
detention and (b) all such material musi 
be furnished to him in a script or langu- 
age which he understands and failure~ to 
do either of the two things would 
amount to a breach of the two duties 
cast on the detaining authority under 
rt, 22 (5) of the Constitution, Relying 
upon this legal position counsel for the 
petitioner urged before us that in the 
instant case a breach of the mandate 
contained in Art, 22 (5) read with Sec- 
tion 3 (3) of the COFEPOSA is clearly 
involved because of three things that 
have happened; namely, (i) supply of 
Urdu translations of the bulk of docu- 
ments and statements incorporated in 
the grounds and relied upon by the 
detaining authority was delayed beyond 
the norrnal period of 5 days without any 
exceptional circumstances obtaining in 
the matter, (ii) the alleged exceptional 
circumstances purporting to justify the 
delay and the fact that the reasons had 
been recorded in writing were not com- 
municated to the detenu which has pre- 
vented him from making effective re- 
presentation against his continued de- 
tention and (iii) Urdu translations of 
quite a few documents and statements 
incorporated in the grounds and relied 
upon by the detaining authority have 
mot been supplied to him at all, As re- 
gards the first two aspects counsel reli- 
ed upon two decisions of the Patna High 
Court, namely, Bishwa Mohan Kumar 
Sinha v. State of Bihar (ILR (1974) 53 
Pat 884) and Bishwanath Prasad Ke- 
Shari v. State of Bihar (ILR (1975) 54 
Pat 72), where the Patna High Court 
has taken the view that not merely 
Should the exceptional circumstances 
exist justifying the delayed supply of 
the grounds of detention but these 
should be communicated to the detenu 
to enable him to make an effective re- 
presentation, Counsel urged that because 
of the aforesaid failure the continued 
detention of the petitioner must be held 
to be illegal. We find considerable force 
in these submissions made by the coun- 
sel for the petitioner. 












11. As regards the first aspect press- 
€d into service by counsel for the peti- 
tioner. the undisputed facts are that the 
impugned order of detention was issued 
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on Ist of July, 1982, that the same was 
Served on the detenu on 2nd July, 1982 
and immediately thereafter he was puf 
under detention’ in Ahmedabad Central 
Prison; the grounds of detention drawn 
up in English and translated in Urdu 
together with copies of all documents 
and statements incorporated in -the 
(English 
and Hindi) were served upon.the detenu 
on 7th July, 1982 i.e. within 5 days of 
his detention, Obviously, serving copies 
of all the documents and statements in 
English and Hindi on him on 7th July, 
1982 was of no use and it was only on 
doth of July, 1982 that Urdu translations 
of the bulk of such documents and state- 
ments were supplied to him. In other 
words, effectively the grounds of deten- 
tion together with bulk of documents 
and statements incorporated in the 
grounds in the script or language under- 
stood by him were served or supplied on 
15th July, 1982 which was beyond the 


Normal period of five days. In any event 


supply of bulk of documents and state- 
ments incorporated in the grounds in 
the script or language understood by the 
detenu was delayed beyond the normal 
period of 5 days. The question is whe- 
ther such delay was justified by exist~ 
ence of any exceptional circumstances 
as required by S, 3 (3) of the COFEPOSA 
for in the absence of exceptional cir- 
cumstances delay beyond normal period 
of five days should be a breach of the 
constitutional as well as the legislative 
mandate. Counsel for the respondents in- 
vited our attention to, the -affidavit of 
Shri P, M. Shah, Deputy Secretary 
(Home Department), Government of 
Gujarat filed on 10th September, 1982 
and an office ncting approved and signed 
by the Home Minister which have set 
out the circumstances occasioning the 
delay. In his affidavit all that Shri Shah 
has stated is “time was taken as a large 
number of documents were to be trans- 
lated” while in the office noting dated 
2-7-82 it has been stated: 


“It may be mentioned here on account . 


of Holy month of Ramzan, Urdu trans- 
lators are not available. Handful trans+ 
lators who are available have expressed 
that they would work from 12 noon to 
4 p.m. because of Ramzan fasts they ob- 
serve. Under the circumstances it is pro- 
posed as under: 


(1) seseeseteees i 


ae 
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(2) errores 


(3) The Urdu trans ations of docu- 
ments and other materials referred to af 
(2) above may be furn:shed to the de- 
tenu as soon as they ace prepared Ey a 
batch of Urdu translatcrs engaged for 
the purpose but not Jeter than 15 days 
as prescribed in the Act, as a special case 
on account of the wtmost  difficrlties 
pointed out above.” 


Below this noting the Home Minister 


has made his endorsement approving the 


proposal under the date 2-7-1982. In 
other words, according to the respon- 
‘dents - there were a large number of 
documents requiring translation and on 
account of the Holy ronth of Ramzan 
Urdu translators wer2 not available 
and those handful trarslators who were 
available and were puf on the job were 
prepared to work only from 12 nocn to 
4 pm. because of Ranzan fasts they 
observed. Preventive datention is a seri- 
ous invasion of personal liberty anc the 
normal methods, open to a person charg- 
ed with commission of any offence to 
disprove the charge or to prove his in- 
nocence at the trial aze not availakle to 


the person preventively detained and 
therefore in preventive detention <uris~ 


prudence whatever little safeguards the 


Constitution .and the enactment auth- 
orising such detention provide assume 
utmost importance and must be strictly 


adhered to and one cf such safeguards 
is that unless exceptional circumstances 
really obtain the delar in supply of 
grounds of detention zs also the Jocu- 
ments and statements incorpcrated 
therein by reference beyond the normal 
period of five days would be fatal. Look- 
ed at from this angle the aforesaid ex~ 
planation given by the detaining auth- 
arity cannot, in our view, be regarded 
ìs constituting exceptional circumstances 
justifying the delay in the supply of 
bulk of documents anc statements to the 
detenu in the script or language he un- 
derstood, In the first place, on ‘admitted 
facts in the case, upor revocation cf the 
earlier detention order on Ist July, 1982 


there was no urgency to issue the im- 
pugned order of detertion on the same 


day or serve it on ths detenu on the 
following day, the datenu was in judi- 
cial custody then in otHer two cases, one 
under the Arms Act and the other -mder 
the Foreigners Act and no bail having 
been granted to him fhere was no fear 
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of his absconding from Ahmedabad: 
there being no urgency the detaining 
authority could have kept all the mate- 
rial ready in Urdu and supplied the 
same to him immediately after detain- 
ing him second time. Secondly, the office 

noting does not give particulars of -how 
many Urdu translators were put on the 
job except vaguely stating ‘handful 
translators’ were available. Thirdly the 
Office noting clearly suggests that the 
translation job was entrusted to Urdu 
translators belonging to a par- 
ticular community who observ- 
ed Ramzan fast; - instead of re- 
stricting the choice in this manner ad- 
ditional Urdu translators who had no- 
thing to do with the observance of Ram- 
zan fasts could have been put on the 
job, but nothing is indicated whether and 
if so what efforts were made in that be- 
half, It is difficult to swallow the propo- 
Sition that the State Government (which 
is detaining authority here) with all its 
power and resources could not find 
requisite number of qualified persons to 
do that job so as to make Urdu transla- 
tions of thé concerned documents and 
statements available to the detenu 
within the normal period of five days. 
With ‘the previous detention order hav- 
ing been vitiated on the very ground 
Sreater vigilance and expedition was 
expected from the detaining authority. 
In all the facts and circumstances it is 
impossible to hold that exceptional cir- 
cumstances obtained in the case justify- 
ing the delay and as such the same con- 
stitutes a breach of the constitutional as 


Well as the legislative mandate, 


12. On the second aspect the conten- 
tion of counsel for the petitioner has 
been that the detaining authority while 
supplying the Urdu translations of the 
bulk documents and statements beyond 
the “normal period of $ days 
ought to have given indication 
to the detenu that the delay was 
caused dua to exceptional circumstances 
and what the exceptional circumstances 
were, as also of the fact that reasons for 
the delay had been recorded in writing 
but this was not done and this failure 
prevented the detenu from making effec- 
tive representation against his detention, 
Counsel for the respondents, however, 
contended that neither Arf, 22 (5) nor 
S. 3 (3) of the COFEPOSA casts any ob- 
ligation or duty on the detaining auth- 
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ority to inform the detenu 
about the exceptional circumstances due 
to which delay might occur nor about 
ithe fact whether reasons have been re- 
corded in writing or not and, according 
to counsel, these are matters for the 
Court’s satisfaction when any issue in 
that behalf is raised before it. It is true 
that. neither Art, 22 (5) nor does the 
COFEPOSA contain any provision which 
casts such a duty upon the detaining 
authority in express terms. It is also true 
that the Court will of course go into and 
satisfy itself about these matters when 
any issue in that behalf is raised before 
it. But the question is whether such a 
duty is cast on the detaining authority 
by necessary implication? Does it or does 
it not flow from the right conferred 
upon the detenu to make representation 
against his detention? In this behalf it 
cannot be disputed that under the sche- 
me of the COFEPOSA, against his de- 
tention the detenu has a right to make 
a representation to an authority which 
is superior to the detaining authority 
(e.g. to the State Government when the 
detaining authority happens to be an 
officer of that Government or to the 
Central Government where the detaining 
authority happens to be the State Gov- 
ernment) as well as to the Advisory 
Board and such representation against 
his detention can be on merits of the 
grounds of detention as also for failure 
on the part of the detaining authority to 
observe strictly the requisite safeguards 
and on satisfying the superior authority 
or the Advisory Board on either count 
he is entitled to have his detention re- 
voked or quashed, We have already indi- 
cated above that one of such safeguards 
is that unless exceptional circumstances 
really obtain in a case the delay in sup- 
ply of grounds of detention and/or the 
documents and statements incorporated 
therein by reference, beyond the normal 
period of five days would be fatal to 
the continued detention of the detenu. 
In other words, the detenu.is entitled to 
satisfy either the superior authority or 
the Advisory Board that the delay that 
has occurred in the supply of requisite 
material to him was not justified be- 
cause exceptional circumstances did not 
exist or those put forward were unreal 
or invalid, Obviously, the detenu will 
not be in a position to do so if the alleg- 


ed exceptional circumsfances are not 


anything 
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communicated to him. In our view, 
therefore, a duty to inform the detenu 


about the existence of exceptional cir- 
cumstances and what they were for de- 
lay in supplying grounds of detention 
and/or documents and statements incor- 
porated therein arises by necessary im- 
plication and flows from the right which 
is conferred upon the detenu to make 
representation against his detention. In 
the instant case, for instance, if the 
alleged exceptional circumstances were 
communicated to the detenu at the time 
cf the delayed supply of the concerned 
cocuments and statements in Urdu lan- 
guage he could have satisfied the supe- 
rior authority or the Advisory Board 
that the exceptional circumstances did 
not really obtain in the case and the de- 
lay had vitiated his detention. In other 
words, what he has done before the 
Court now, he could have done before 
the superior authorities or the Advisory 
Board, For these reasons we approve of 
the. view ultimately taken by the Patna 
High Court in the two decisions cited 
above, particularly the decision in Bish- 
wa Mohan Kumar Sinha’s case (ILR 
(1974) 53 Pat 884) (supra) where both 
the aspects have been dealt with. In our 
view, therefore, the impugned failure in 
this case constitutes another breach of 
the safeguard contained in Art, 22 (5) 
read with S., 3 (3) of the COFEPOSA and 
vitiates the continved detention of the 
petitionér, 


13. Lastly, Urdu translations of quite 
a few documents and statements refer- 
red to in the grounds of detention and 
relied upon by the detaining authority 
were admittedly not supplied to the de- 
tenu at all and the only ‘explanation 
given by the counsel for the respondents 
at the hearing has been that most of 
these documents (Urdu translations 
whereof were not supplied) comprised 
statements of accounts which had figures 
in English with some English words 


_written in capital letters and some docu- 


ments were in Hindi and Gujarati and 
the record (statements of Rekha, her 
sister Indu and one Jayantilal Soni, all 
co-conspirators of the detenu, recorded 
during the investigation) clearly shows 
that the petitioner knows English figures 
understands English words written in 
capital letters and can also converse or 
talk in Hindi and Gujarati and as such 
the non-supply of Urdu translations of 
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these documents cannot Be said to have 
caused any prejudice to the petitioner 
in the matter of making a representation 


against his detention. Ir. our view. the 
explanation is hardly satisfactory and 


cannot condone the non-supply of Urdu 
translations of these dccuments, Admit- 
tedly, the petitioner is a Pakistani na- 
tional and Urdu seems to be his mother 
tongue and a little knowledge of Eng- 


lish figures, ability te read English 
words written in capital letters and a 
smattering knowledge of Hindi or Gula- 


rati would not justify the denial of Urdu 
translations to him of tre material docu- 
ments and statements referred to as in~ 
criminating documents. .n the grounds 
and relied upon by the detaining auth- 
ority in arriving at its subjective satis- 
faction, In fact, the claim made before us 
on behalf of the detenu that he only 
knows Urdu cannot be brushed aside as 
false especially in view of the fact that 
the same was accepted on the earlier 
occasion by the Advisory Board who had 
actually opined that failure to supply 
Urdu translations of grounds of deten- 
tion and documents had. vitiated the ear- 
lier order of detention and following 
this opinion respondent No. 1 had revok- 
ed the said order, Moreover, with the 
assistance of counsel on either side we 
have ourselves gone through many of 
these documents and stetements and i 
is not possible to say tnat most of them 
are merely statements cf account con- 
taining figures in Englsh with English 
words written in capita. letters. These 
documents recovered frem three flats in 
three different societies, include, for in- 
stance, documents like bills and vouchers 


Showing purchases made from some 
shops, while a large number of docu- 
ments are in Hindi anc Gujarati and 


relate to transactions in contraband arti- 
cles like gold, silver. watches. etc., and 
comprise accounts of such transactions, 
the figures as well as recitals pertaining 
to which are entirely im Gujarati. All 
these, in our view, are material docu- 
ments which have obviously influenced 
the mind of the detaining authority in 
arriving at its subjective satisfaction and 
these are all in a script or language not 
understood by the detenu, and, there- 
fore, the non-supply of Urdu transla- 
tions of these documents has clearly pre- 
judiced the petitioner in the exercise of 


his right to make an effective represen- 
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tation against his detention and hence 
the safeguard contained in Art, 22 (5) 
is clearly violated. 


14. Having regard to the above dis- 
cussion it is clear to us that the continu- 
ed detention of the petitioner would be 
illegal and we accordingly quash the 
same and direct him to be released 
forthwith. 

Petition allowed. 
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(From: Rajasthan) 
D. A. DESAI AND A. P. SEN, JJ. 
Criminal Appeal No. 45 of 1980, D/- 14-10- 
1982. 
Kishan Chand Mangal, Appellant v. Stata 
of Rajasthan, Respondent. 


(A) Criminal P. C. (2 of 1974), Section 154 
~- Non-mention of name of accused in 
F. I. R, — Statement in F. I. R. that Factory 
Inspector (accused) accompanied by his 
friends visited factory of complainant and de- 
manded bribe — Not name of accused buf 
designation of his office known to com- 
plainant — Absence of name of accused was 
hardly of any significance. (Para 10) 


(B) Evidence Act (1 of 1872), Section 3— 
Circumstantial evidence —- Bribery case —~ 
Visit of accused (Factory Inspector) to fac- 
tory of complainant —— Demand of bribe by 
accused from complainant —— Visit of com- 
plainant and raiding party to house of ac- 
cused —- Accused asking complainant whe- 
ther he brought money — Accused taking out 
currency notes from his diary and giving same 
to accused —- Accused keeping them under 
pillow of his cot — Recovery of currency 
notes and numbers tallied with memorandum 
already prepared — Death of complainant 
prior fo commencement of trial — Events 
subsequent to prior demand remaining un- 
explained by accused — It could not be said 
that there was no evidence of prior demand 
—- Accused: could not be said to be unwilling 
victim, nor a fence sitter. (1947) 2 All ER 
572, Dist. ((i) Prevention of Corruption Act 
(1947), S. 5 (2); Gi} Penal Code (1860), Sec 
tion 161). (Paras 11, 20) 


(C) Criminal P. C. (2 of 1974), Section 154 
-—— Omissions in F. J. R. — Bribery case — 
Visit of accused (Factory Inspector) to fac- 
tory of complainant —- Demand of bribe by 
accused from complainant — Accused admit- 
ting that complainant followed by raiding 
party came to his house — Omission to men- 
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tion about time and’ place of further meeting 
in F. I. R. loses all significance. (() Preven- 
tion of Corruption Act (1947), S. 5 (2); (ii) 
Penal Code (1860), S. 161). (Para 12) 


(D) Evidence Act (1 of 1872), S. 3 — Trap 
witnesses — Witnesses, merely petty clerks —~ 
Their evidence cannot be rejected as wholly 
unreliable. (1965) 1 Delhi LT 362 (Poni), 
Overruled. . : 

Merely because witnesses relating to trap 
in a bribery case are petly clerks, their evi- 
dence cannot be rejected as wholly un- 
reliable, more so when they do satisfy the 


test of witnesses independent of police in- . 


` fluence. In a country where renunciation is 
worshipped and the grandeur and wild dis- 
play of wealth frowned upon, it would be 
the travesty of truth if persons coming from 
humble origin and belonging to officewise, 
wealthwise lower strata of society are to be 
‘disbelieved or rejected as unworthy of belief 
solely on the ground of their humble posi- 
tion in society. The converse unfortunately 
appears to be true. 
(Punj), Overruled; AIR 1976 SC 91, Dist. 

' (Paras 13, 14, 15) 


’ Œ) Evidence Act (1 of 1872), Sections 3, 
145 — Trap witnesses — Absence of contra- 
diction — Cross-examination, scrappy and 
jumpy — So called inner variations between 
_ evidence of witnesses — Omissions of trivial 
details — Testimony of these witnesses not 
rendered unreliable. (Para 16) 


(Œ) Prevention of Corruption Act (2 . of 
1947), Section 4 (1) — Bribery — Case being 
one of demand and voluntary acceptance — 
Presumption under Section 4 (1) would 
squarely arise. AIR 1981 SC 1235 and 1969 
WLN Part HI-25 (SC), Dist. (Para 21) 
Cases Referred: Chronological Paras 
AIR 1981 SC 1235 : 1981 Cri LJ 741 21 
AIR 1976 SC 91; 1976 Cri LI 172 14 
AIR 1974 SC 218 : 1974 Cri LJ 307 16 
1969 WLN Part ITI-25 : 1969 SC (Notes) 455 

22 
(1965) 1 Delhi LT 362 : 1965 Pun LR (Supp) 

412 ` 13 
(1947) 2 All ER 572 : (1948) 1 KB 68, 

Brannan v. Peek - 20 


D. A. DESAI, J.:— Appellant Kishan 
Chand Mangal was convicted by learned Spe- 
cial Judge (A. C. D. Cases), Jaipur, Raja- 
sthan, for having committed offences under 
Section 161, Penal Code and S. 5 (1) (d) read 
with Section 5 (2) of the Prevention of Cor- 
ruption Act, 1947, and was sentenced to suffer 
rigorous imprisonment for one year and to 
pay a fine of Rs. 200/-, in default to suffer 
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further rigorous imprisonment for one month 
on each count with a further direction that 
both the sentences will run concurrently. 
After an unsuccessful appeal to the High 
Court of Rajasthan, he has preferred this 
appeal by special leave. 


2 Appellant at the relevant time was 
serving as Factory Inspector, Ajmer and in 
that capacity he accompanied by his friend 
paid a visit on Nov. 20, 1974, to the factory 
named ‘Krishna Industries’ whose proprieton 
was one Rajendra Dutt. Appellant said that 
his visit being after a lapse of one and a half 
years, the proprietor should pay him pocket 
money. Rajendra Dutt replied that his 
establishment was not covered by the Fac- 
tories Act and showed disinclination to prease 
the palms of the appellant. However, appel- 
lant persisted in his demand and told Rajen- 
dra Dutt if he did not pay Rs. 150/- he was 
likely to be entangled in some legal proceed- 
ings. So saying appellant and his companion 
left. Rajendra Dutt was not inclined to give 
the bribe demanded from him ‘and, theres 
fore, on Nov. 22, 1974, he contacted Dy. 
5. P., A. C. D., Ajmer, P. W. 7, Mahavir 
Prasad and gave a written complaint Exhi- 
bit P-12 complaining about the demand of 
illegal gratification by the appellant request- 
ing for taking suitable action in the matter. 
He also produced 15 currency notes each of 
the denomination of Rs. 10/-. P. W. 7 Dy. 
S. P. Mahavir Prasad directed P. W. 3 
Prahlad Narayan to bring two persons to 
witness the search and accordingly P. W. 1 
Ram Babu and P. W. 2 Keshar Mal were 
requested to join the raiding party. 15 cur- 
rency notes produced by the complainant 
were smeared with phenolphthalein powder 
and a memorandum of the same was pre- 
pared. The raiding party led by P. W. 7 
Dy. 5. P. Mahavir Prasad and including. the 
complainant Rajendra Dutt, two motbirs 
P. W. 1 Ram Babu and P. W. 2 Keshar Mal, 
P. W. 3 Prahlad Narayan, a Clerk in the 
Office of the Anti: Corruption Department, 
started by a jeep driven by P. W. 6 Bajrang 
Singh to go to the residence of the appellant. 
Office and residence of the appellant are 
situated in the same building. Complainant 
Rajendra Dutt and the two motbirs Ram 
Babu and Keshar Mal proceeded ahead and 
entered into the room used as residential 
portion of the building. Ram Babu and 
Keshar Mal stopped in the verandah and 
the complainant Rajendra Dutt went inside. 
Appellant was seen sitting on a cot. On in- 
quiry by complainant Rajendra Dutt appel- 
lant replied that ke was not well and that he 
wa: suffering from cold. Appellant then in- 
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quired whether complainant Rajendra Dutt 
had brought the money ami the complairant 
replied that he had brougat the money and 
handed over marked curretcy notes 15 ‘in 
.. number each of the denom nation of Rs. 10/- 
which the appellant accepted and put the 
same under his pillow. Rejendra Dutt came 
out in the verandah and as instructed, gave 
the agreed signal whereupon Dy. S. P. Mzha- 
vir Prasad, the two motbirs and others en- 
tered the room. Mahavir Prasad introdtced 
himself as Dy. S. P., A. C. D., and asked 
the appellant whether ke had accepted 
Rs. 150/- as and by way of bribe from com- 
plainant Rajendra Dutt. Appellant ‘denied 
having accepted any bribe or -any mcney 


from Rajendra Dutt whereupon a search of - 


his person was taken. When the search of 
the person of the accused was being taken 
motbirs Ram Babu and Keshar Mal pointed 
towards the pillow indicating that the bribe 
taken by the appellant was kept underneath 
the pillow. P. W. 6 Driver Bajrang Singh 
was asked to lift the currency notes and the 
numbers were tallied with the memorandum 
prepared earlier. Hands oZ the accused were 
dipped in the solution of sodium carbonate 
which turned pink. After the memorandum 
was completed recording all these facts and 
after completing investigat.on sanction was 
obtained and the appellart was prosecuted 
for the aforementioned offences, — 


3. By the time the case came up for trial 
complainant Rajendra Dutt was dead and 
his evidence was not avaiable. Prosecution 
examined the two motbirs Ram Babu and 
Keshar Mal, Dy. S. P, a. C. D. Mahavir 
Prasad, Clerk Prahlad Narayan, Driver Baj 
rang Singh and two others. s 


4 Statement of the accused was record- 
ed under S. 313 of the Criminal P. C. and 
he offered himself as a witiess in his defence. 
ïn his evidence he stated that on the date of 
occurrence around 4.30 p.m. when-he was 
sitting in his cot complainant Rajendra Dutt 


came and took a seat in The chair placed. 


nearby. Appellant enquired why -he had 
come and whether he had brought any writ- 
ten complaint against Clerk Mr. Singhal. 
According to him, the complainant replied 
that action be taken against Singhal by re- 
cording his statement whereupon the arpel- 
Jant said that if the complainant has any 
grievance he should come with -a written 
complaint. Appellant further ‘stated that 
thereafter he went to the tath room for spit- 
ting cough and he came cut and sat on the 
colt. Complainant Rajendra Dutt enquired 
whether be can drink waler from a jug 
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which was lying there. Thereafter Rajendra 
Dutt went out of the room and soon there- 
after 8 persons including Rajendra Dutt en- 
tered the room. He stated that two of tis 
members of the raiding party caught his 
hands and when he tried to get himself re 
leased from the grip of those persons the 


“grip tightened. One of the members of the 


raiding party then told him that he was Dy. 
S. P., A. C. D., Ajmer and called upon him 
to produce Rs, 150/- he had taken from 
Rajendra Dutt. Appellant stated that he 
immediately told the Dy. S. P. that he had 
not accepted any money from Rajendra 
Dutt whereupon the Dy. S. P. came near 
him and put his hand in the pocket of-tha 
garment put on by the appellant. Appellant 
objected to any search being taken and in- 
sisted on keeping two respectable persons 
present. He further stated that Dy. S. P. 
quarrelled with him and then he sent a tele- 
phone message to S. P., Ajmer that a Factory 
Inspector has quarrelled with him and he 
should be provided with extra police help. 
Thereafter his hands were dipped in a solu- 
tion but the colour of the solution did not 
change and remained white. Appellant then 
told the Dy. S. P. that Rajendra Dutt had 
come to complain against one Singhal, a 
Clerk and in support of this he produced 
Ext. D-2 marked collectively in respect of 
five letters. At this stage the Dy. S. P. ac 
cording to the appellant asked Rajendra Dutt 
why he had given a false signal whereupon’ 
the complainant Rajendra Dutt informed the 
Dy. S. P. that the bribe money was lying 
under the pillow whereupon the Dy. S. P 
removed the pillow and collected the cur: 
rency notes. He further stated that he has 
been involved in this false case at the in- 
stance of K. C. Sogani, Factory Manager of 
Krishna Mills, Beawar. This was broadly 
the defence of the appellant as collected 
from his evidence. 


. 5. Whe learned Special Judge noted the 
fact that the complainant Rajendra Dutt was 
not available and, therefore, the first demand 
at the Factory of Rajendra Dutt on Nov. 20, 
1974, has not been proved. Yhe learned 
Judge, however, held that the evidence of the 
two motbirs Ram Babu and Keshar Mal was 
reliable and was amply corroborated by the 
recovery of currency notes as well as the 
presence of phenolphthalein powder on tho 
hands of the accused: The learned Judge 
rejected the defence version that the currency 
notes were planted when the appellant had. 
gone into the bath room. The learned Judge 
accordingly convicted and sentenced the ap- 
pellant as. mentioned hereinbefore, i 
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6. The appellant having unsuccessfully 
appealed to the Rajasthan High Court has 
filed this appeal by special leave. 


7. Mr. Frank Anthony, learned counsel 
for the appellant contended that there are 
certain features of this case which would 
convincingly show that the prosecution case 
canuct be accepted. He enumerated the cir- 
cumstances as: (i) absence of name of the 
appellant in the F. I. R. Ext. P-12; (i) ab- 
sence of evidence of demand as on Nov. 20, 
1974; (iii) absence of any prior arrangement 
where and when the complainant was to 
meet the appellant and, therefore, the trap 
could not be successfully arranged which 
might permit an inference that the whole 
story of acceptance of bribe money is con- 
cocted; (iv) further the two motbirs P. W. 1 
Ram Babu and P. W. 2 Keshar Mal were 
petty clerks specially selected by P. W. 3 
Prahlad Narayan; (v) in their evidence they 
have tried to improve upon the prosecution 
version which shows their unconcealed inter- 
est in the success of the trap which would 
render them partisan wilnesses; (vi) there are 
certain omissions in the evidence of the pro- 
secution witnesses which may indicate that 
the defence version of planting the currency 
notes when the appellant had gone to bath 
toom is probabilised; (vii) that no inference 
be drawn from the fact that when the hands 
of the appellant were dipped in the sodium 
carbonate solution it turned pink because 
admiltedly when hands of the accused were 
caught by the members of the raiding party 
one or the other of them may have trans- 
mitted phenolphthalein powder to the hands 
of the appellant, 


8. Ccmplainant Rajendra Dutt on whose 
complaint a trap was arranged was dead by 
the time the case came up for trial and his 
evidence was not available to the prosecu- 
tion. However, the complaint Ext. P-12 filed 
by him was admitted in evidence because 
P. W. 7 Mahavir Prasad, the Dy. S. P. who 
recorded the same gave evidence about the 
same. The averments in the complaint even 
in the background of these facts would not 
provide substantive evidence and the only 
use to which it can be put is that ‘a com- 
plaint of this nature was filed which tends 
to explain the subsequent actions taken by 
the Dy. S. P. 


9, The High Court has examined the evi- 
dence of the two motbirs P.W.1 Ram Babu 
and P. W. 2 Keshar Mal, and also the evidence 
of P. W. 7 Mahavir Prasad and agreed with 
the findings recorded by the trial Court, 
We need not examine the evidence afresh 
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but Jimit our examination to specific conten- 
tions raised by Mr. Anthony. 


10. The first contention is that the name 
of the appellant Kishan Chand Mangal is 
not to be found in Ext. P-12. That is true. 
But what is stated in Ext. P-12 is that a 
Factory Inspector accompanied by his friend 
visited the factory of the appellant (come 
plainant ?) and demanded a bribe. Now, the 
appellant in his evidence as D. W. 1 has 
stated that complainant Rajendra Dutt did 
come to his house on Nov. 22, 1974, around 
4.30 p. m. Appellant further proceeds to 
say that Rajendra Dutt had some grievance 
against a clerk Singhal and appellant in- 
sisted upon giving a written complaint at 


' the time of the visit of Rajendra Dutt. If 


Rajendra Dutt as is now contended wanted 
to falsely implicate the accused there is no ` 
reason why he would not mention the name 
of the appellant in Ext. P-12. On the com 
trary the absence of the name of the appel- 
lani in Ext. P-12 would indicate that pros 
bably the appellant had visited the factory 
of Rajendra Dutt after a long time and that 
is what transpires from Ext. P-12 that the 
visit of the appellant was after a year and 
halt. It is reasonable to infer that Rajendra 
Dutt did not know the name of the appel- 
lant but knew him by the designation of his 
office as Factory Inspector. Therefore, the 
ebsence of name of Kishan Chand Mangal 
in Ext. P-12 is hardly of any significance. 
11. It was next contended that once 
Rajendra Dutt is not available for evidence 
there is no evider:ce as to the demand of 
bribe on Nov. 20, 1974, and it is not open 
to the Court to spell out the demand from 
the contents of Ext. P-12. It is undoubtedly 
true that Rajendra Dutt was dead before 
the commencement of trial. It is equally 
true that the F. I. R. lodged by him on 
Nov. 22, 1974, cannot be used as substan~« 
tive evidence nor the contents of the report 
can be said to furnish testimony against the 
appellant. Such an F. I. R. would not be 
covered by any of the clauses of Ss. 32 and 
53 of the Evidence Act and would not be 
admissible as substantive evidence. The 
question still remains whether there is any 
evidence of demand of bribe on Nov. 20, 
1974, in this case. A fact may be proved 
either by direct testimony or by circumstan- 
tial evidence. If the appellant did not visit the 
Factory of Rajendra Dutt on Nov. 20, 1974, 
and made no overtures demanding the bribe, 
on what rational hypothesis can one explain 
ihe visit of Rajendra Dutt to the office of 
Dy. S. P., A. C. D. on Nov. 22, 1974; his 
producing currency notes worth Rs, 150/-; 
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a superior officer like the Dy. S. P., A. C. D., 
making all arrangements for the trap and 
the raiding party going to the house of the 
accused on Nov. 22, 1974? The visit of 
Rajendra Dutt soon followed by the raiding 
party at the house of the accused on Novem- 
ber 22. 1974, is admitted. Coupled with 
this, the fact that Keshar Mal, P. W. 2 in 
his evidence stated that after Rajendra Dutt 
entered the room in which appellant was 
sitting, Rajendra Dutt -on eatering the room 
asked the appellant, “Hallo, how do you do’. 
He further stated that the appellant replied, 
‘I am sick and suffering from cold. He 
deposed that thereafter the appellant asked, 
‘Have you brought the momey’, whereupon 
complainant Rajendra Dutt replied, ‘Yes, J 
have brought the money’, Ue further stated 
that thereafter Rajendra Dutt took out the 
amount of currency notes from his diary 
and gave the same to the appellant who took 
the amount and kept it uncer the pillow on 
the cot. If there was no prior demand the 
subsequent events remain urexplained as alse 
the demand as deposed to b7 P. W. 2 Keshar 
Mal, But Mr. Anthony urged that this part 
_ Of the evidence of Keshar Mal cannot be 

accepted because he has nct stated this fact 
in his statement recorded ir the course of 
investigation. Simuitaneously it was pointed 
out that the other motbi- Ram Babu is 
totally silent in his evidence about this con- 
versation between the appellant and the 
complainant. Undoubtedly, the omission in 
the police statement of KesEar Mal and non- 
mentioning all these facts >y the co-motbir 
would raise some doubt in the mind of the 
Court about this conversation but as point- 
ed out earlier there are tell-tale circum- 
stances which do indicate that there must 
have been a demand and, therefore, these 
circumstances as hereinbefore set out will 
render support to the statement of Keshar 
Mal that the demand at th2 time of visit of 
Rajendra Dutt must be pursuant to earlier 
demand by the appellant. Therefore, it is 
not proper to say that thee is no evidence 
of the demand of bribe as on Nov. 20, 1974. 


12. It was next contended that if a bribe 
is demanded and agreed to be paid and if 
the complainant was contemplating not to 
pay the bribe but was thirking of initiating 
action against the officer demanding the 
bribe, obviously for the success of the trap 
to be arranged the time ard place of meet- 
ing would be arranged and if it be so it 
would be mentioned in the F. I. R. It was 
said that the very absence of it would show 
that there was neither a demand of bribe 
nor any action was contemplated on Nov. 20, 
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1974, as is now sought to be made out and, 
therefore, the Court should not accept any 
evidence with regard to the trap. In view 
of the admission of the appellant in his evi- 
dence that Rajendra Dutt followed by a 
raiding party came to his house also used 
as residence-cum-office around 4.30 p. m. 
on Nov. 22, 1974, omission to mention about 
the time and place of future meeting in the 
F. I. R. Ext. P-12 loses all significance. It 
is equally possible that on the very day 
when the appellant visited the factory ofj 
Rajendra Dutt and demanded bribe, Rajeù- 
dra Dutt may not have immediately planned 
to rush to the Anti-Corruption Department. 
He had declined to give the bribe. In his 
view his factory was not covered by the 
Factories Act. These are the averments in 
Ext. P-12. They are not being relied upon 
as substantive evidence but are used to ex- 
plain the conduct of Rajendra Dutt which 
has evidentiary value. If Rajendra Dutt did 
not negotiate giving the bribe and did not 
agree to give the bribe though the appellant 
persisted in the demand and threatened to 
involve him in Court cases the question of 
any arrangement for any time and place for 
giving the bribe does not arise and. obviously 
it could not have found its place in the 
F. I. R. Such things find mention in an 
F. I. R. only when the victim agrees to 
grease the palms of the officer. Absence in 
such a situation of- such averments in Exhi- 
bit P-12 in this case is both natural and ob- 
vious, 


13. The next contention is that once 
Rajendra Dutt is not available to give evi- 
dence not only of the first demand but also 
the payment of bribe pursuant to the demand, 
the evidence of the two motbirs assumes 
considerable importance. It was urged that 
both the motbirs are some petty clerks and 
it would be both unwise and dangerous to 
place implicit reliance on their testimony to 
convict the Government servant. Factually 
it is not correct to say that both the mot- 
birs are petty clerks. Ram Babu was serv- 
ing as a clerk in the Central Bank of India 
and Keshar Mal was serving as a teacher in 
Middle School at the relevant time. It is 
unfortunate that thirty-five years after in- 
dependence and in this age of common man, 
there is still not the eclipse of the high brow. 
Sanctity of word made dependent upon the 
office held or wealth acquired is a nauseating 
Truth is neither the monopoly 
nor the preserve of the affluent or of highly 
placed persons. In a country where renun- 
ciation is worshipped and the grandeur and 
wild display of wealth frowned upon, it 


w 


1516 S.C. 


would be the travesty of truth if persons 
coming from humble origin and belonging 
io officewise, wealthwise lower strata of so- 
ciety are to be disbelieved or rejected as un- 
worthy of belief solely on the ground of 
their humble position in society. The con- 
verse unfortunately appears to be true. ‘The 
submission was sought to be buttressed by 
reference to Khairati Lal v. The State, (1965) 
1 Delhi LY 362. A learned single Judge of 
the High Court rejected the testimony in 
that case of P. W. 2 Brij Nandan and P. W.3 
Krishan Kumar observing that they are petty 
clerks and cannot be styled as independent 
witnesses. We have moved far away in 
seventeen years and this approach does not 
commend to us. We say no more, There- 
fore, without further discussing this aspect, 


we are utterly disinclined to reject the testis 


mony of the two motbirs accepted as wholly 
teliable by the learned Special Judge and the 
High Court on the sole ground that they are 
petty clerks as if that by itself is sufficient to 
reject their testimony. That is a wholly 
irrelevant consideration. © 


. 14. As a second string to the bow it was 
urged that Ram Babu was serving at the rel- 
evant time as a Clerk in the Central Bank 
of India and Keshar Mal was a teacher in 
the middle school at Ajmer and beth of 
them were, therefore, by. virtue of their ser- 
vice, likely to be under the police influence. 
It is difficult to appreciate this contention. 
Undoubtedly Ram Babu was a Clerk in a 
nationalised bank and it may be -that officers 
of Anti-Corruption Department may have 
jurisdiction to investigate lapses on the part 
of clerks in nationalised banks, It is not 
clear whether Keshar Mal who was serving 
in a Middle School was a Government em- 
ployee or the school itself was a Govern- 
ment school. It may be that the school may 
be receiving grant but if all institutions 
which receive grant from Government and 
are, therefore, styled as Government Depart- 
ments, and have to be treated under the 
police influence then the net will have to be 
spread so wide not to exclude any one as 
independent of police influence. We find no 
justification in the submission that the two 
motbirs were persons not likely to be ins 
dependent of police influence, Both of them 
have been accepted as independent witnesses 
and they do satisfy the test of witnesses in- 
dependent of police influence. Reference in 
this connection was made to Raghbir Singh 
v. State of Punjab, AIR 1976 SC 91, wherein 
this Court adversely commented upon select- 


ing one Makhan, a Sweeper in the whole 
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time employment of police, as a witness in 
a trap case observing that the Anti-Corrup- 
tion Department should insist on observing 
the safeguard of selecting independent per- 
sons as witnesses as scrupulously ag 
possible for the protection of the publio 
servants against whom a trap may have to 
be laid. Makhan, a Sweeper in the whole 
time employment of police can obviously 
not be said to be independent of police in- 
fluence but how does he compare with a 
clerk in a nationalised bank and a - teacher 
in a middle school? It, therefore, cannot 
be said that the two motbirs could not be 
styled as independent witnesses. In passing 
if was submitted that Rajendra Dutt and 
Ram Babu must have intimately known each 
other because Rajendra Dutt had an account 
in the same brench in which Ram Babu was 
working as clerk. If a Bank Clerk is sup- 
posed to be intimately connected with. each 
account holder in the bank, banking service 
would receive encomiums from the society. 
But it is difficult to accept the submission 
that on this account Ram Babu could not 
be said to be independent witness and let it 
be recalled that by the time Ram Babu came 


~ to give evidence Rajendra Dutt was already 


dead. 
15, The next contention is that even if 


‘Ram Babu and Keshar Mal are independent 


Witmesses there are certain inherent infir- 
mities in their evidence which would rendep 
their evidence untrustworthy of belief. Be- 
fore we examine this submission in detail 
let it be reiterated that the learned Special 
Judge who tried the case and-had seen both 
these witnesses giving evidence has observed 
that P. W, 1 Ram Babu and P. W. 2 Keshar 
Mal are independent witnesses and there is 
nothing in their testimony which may induce 
any distrust about the facts stated by them 
and their evidence was relied upon. The 
Jearned Judge of the High Court observed: 
that both the witnesses are independent wif- 
nesses and there is no reason why their evi- 
dence should not be relied upon. 


16. It is now time to briefly refer te 
some of the omissions and contradictions 
brought to our notice with a view to per- 
suading us to reject the testimony of both 
these witnesses. It was pointed out that ac- 
cording to Ram Babu both he and Keshar 
Mal told the Dy. S. P. that the currency 
notes were under the pillow while according 
to Keshar Mal it was Ram Babu who point- 
ed out that the currency notes were unde 
the pillow. We find no contradiction in this 
statement because if plural used by Ram 
Babu was to be relied upon as a contradic- 
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tion, cross-examination ougEt to have ben 
directed on this point. It -s necessary to 
point out that the cross-examnination of bcth 
the witnesses is scrappy, jumpy and not pur- 
suant to any set theory of defence. It is 
worthwhile to note that there is not the 
slightest challenge to the statement of bcth 
these witnesses that while waiting in the 
lobby outside the room boti of them saw 
Rajendra Dutt giving marked currency notes 
to the appellant and appellant accepting he 
same and keeping them underneath -he 
pillow. It was also urged that both the vit- 
messes in theip respective s-atements in he 
course of investigation have not referred 
that they pointed out that the currency netes 
were kept under the pillow. A further omis- 
sion was pointed out that while Mahavir 
Prasad has stated that accused started quar- 
relling with him which nec2ssitated summon- 
ing additional police help, both the witnesses 
while referring to the quacrel picked up by 
the appellant so as to support the evideace 
of Mahavir Prasad have failed to refer to 


this aspect in their statements in the covrse - 


of investigation. These are cmissions of trivial 
details and have hardly ary bearing on the 
main part of the prosecutor case. Along 
with this the earliep omiss.on in the state- 
ment of Keshav Mal already discussed was 
reiterated, In our opiniosn the so-ca_led 
inner variations between the evidence of 
these two witnesses and onissions of trivial 
details would not cause anr dent in the testi- 
mony of these two witnesses. Mr. Anthony 
after referring to Darshaa Lal v. Delhi 
Administration, AIR 1974 SC 218, urged 
that if Mahavir Prasad took search of the 
appellant for recovering the bribe it weuld 


show that neither Ram Babu nor Kechar - 


Mal had seen appellant keeping marked 
currency notes under the pillow. Such an 
inference cannot be drawn. Ordinarily the 
police officer would start searching the ser- 
son of appellant and while he was doing zhat 
act, he was told where the currency notes 
were kept by the appellant. Therefore, no 
such inference is permissitle. 


17. It was lastly urged that the Court 
should not be influenced ty the fact that 
when the hands of the aprellant were dicped 
in a solution of sodium carbonate it turned 
pink which would affirmatively show the 
presence of phenolphthalei1 powder on the 


tips of fingers of the hands of the appelant.. 


The fact remains that the solution did 
turn pink when the hands of the appelant 
were dipped in it. The explanation of the 
appellant is that both his hands were caught 
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by the members of the raiding party and it 
is possible that the members of the raiding 
party whose hands must have already been 
soiled with the phenolphthalein powder when 
the arrangements were being made for laying 
the trap they must have transmitted the 
same to the hands of the accused. This 
contention stands belied by the evidence on 
record. Mahavir Prasad has deposed that 
he asked one Ganga Singh to demonstrate 
the phenolphthdalein powder test. After that 
he was directed to wash his hands. No 
other member of the raiding party touched 
the phenolphthalein powder at the time of 
demonstration. Ganga Singh was a member 
of the raiding party but when the hands of 
the accused were sought to be dipped in the 
solution this task was assigned to S. I. Satya 
Narain. Undoubtedly there is nothing to 
show that his hands were soiled with phenol- 
phthalein powder. The hands of Rajendra 
Dutt must have been soiled with phenol- 
phthalein powder because he took out the 
currency notes from his diary and passed 
them on to the appellant. But it is not sug- 
gested that Rajendra Dutt caught the hands 
of the appellant. Therefore, it is not pos- 
sible to accept the submission that when the 
hands of the appellant were caught in the 
ensuing quarrel between him and the Dy. 
S. P. Mahavir Prasad, phenolphthalein 
powder must have been transmitted by per- 
sons holding the hands. of the appellant, 
This tell-tale circumstance would lend ample 
independent corroboration if there be any 
needed to the evidence of Ram Babu and 
Keshar Mal that they saw Rajendra. Dutt 
giving marked currency notes to the appel- 
lant and the appellant accepting the same 
and putting them underneath the pillow. 


18. Mr. Anthony urged that there are 
certain tell-tale circumstances in the casa 
which would render the defence plausible. 
It was urged that the appellant did not dis- 
close any guilty syndrome when the raiding 
party entered his room and at the first ques- 
tion he denied having accepted any bribe 
from Rajendra Dutt. How would these two 
circumstances be sufficient to reject the 
otherwise reliable testimony? A person with 
a strong will would not be upset and may 
remain cool and collected. The appellant 
did pick up a quarrel with the Dy. S. P. 
Why? His suggestion that he insisted on 
two independent witnesses being kept present 
appears to be an afterthought. The fact 
that the appellant picked up a quarrel is- 
borne out from the evidence of the persons. 
present there and by the action of the Dy: . 
S. P. in summoning additional police help. ; 
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Therefore, we find no circumstances which 
would impinge upon the prosecution case. 


19. We read the entire evidence of the two 
motbirs Ram Babu and Keshar Mal, evi- 
dence of Dy. S. P. Mahavir Prasad, Exhi- 
bit P-12, the F. I. R., and we are in agree- 
ment with the High Court that the case has 
been proved beyond a shadow of reasonable 
doubt. The evidence of appellant himself 
does not raise a plausible defence and has 
been rightly negatived. 


20. Mr. Anthony further urged that the 
appellant did not demand bribe because 
there is no such evidence and that even if 
Rajendra Dutt appears to have given some 
currency notes the appellant was an un 
willing victim and the Court must frown 
upon such attempts of the police to make 
Government servants commit offence. He 
relied upon the oft quoted passage in Bran- 
nan v. Peek, (1947) 2 All ER 572 at 574. 
In that case the finding was that when the 
second time the police constable, attempted 
to give a bet the accused showed his reluct- 
ance to accept the same. That was also the 
finding of the justices. The Court frowned 
upon the police officers in the absence of an 
Act of Parliament going to the place of the 
accused so as to induce him to commit an 
offence. We fail to see how this observation 
has any relevance in the facts of this case. 
Once the suggestion that there was a demand 
of bribe is accepted the appellant could not 
be said to be an unwilling victim nor a 
fence sitter who was induced to fall a victim 
to the trap. 


21. Lastly it was urged that the Court 
would not be justified in raising a presump- 
tion under S. 4 (1) of the Prevention of Cor- 
ruption Act, 1947. In the facts of this case 
and in the absence of presumption even if 
Rajendra Dutt gave some money to the ap- 
pellant that by itself would not establish the 
offence and the case must fail. Reliance 
was placed on Bansilal Yadav v. State ot 
Bihar, AIR 1981 SC 1235. In that case the 
defence of the accused was that currency 
notes were thrust in his pocket. Taking cue 
from this statement, the Court held that the 
acceptance of an amount other than legal 
remuneration having been admitted the pre- 
sumption would arise under S. 4 (1) and the 
burden would shift to the accused. It is in 
this context that this Court held that where 
the accused says that involuntarily the 
amount was thrust in his pocket he could 
not be said to have accepted or obtained for 
himself any gratification other than legal re- 
muneration which alone permits the pre- 
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sumption to be raised. Facts in this case 
being a demand and voluntary acceptance, 
tke presumption would squarely arisé and 
has been rightly raised. 

22. Reliance was also placed on the deci- 
sion of this Court in Sultan Singh v. State 
of Rajasthan, Crl. Appeal No. 26 of 1967 
decided on July 28, 1969: (reported in 1969 
WLN Part IH — 25). In that case the ex- 
planation of the appellant was that Rs. 100/- 
was paid to him towards the arrears of 
revenue and in the absence of reliable eyi- 
dence to the contrary the explanation was 
held acceptable. This is a decision on the 
facts of that case and would be hardly of 
any assistance in dealing with the points 
raised in this case. 


23. Therefore, the charge is brought 
home to the accused and he has been rightly 
convicted and the sentence awarded being 
the minimum, no case is made out for inter- 
fering with the same. 

24. Accordingly this appeal fails and is 
dismissed. The bail bond of the appellant 
is cancelled and he must surrender to serve 
out the sentence, 


Appeal dismissed. 
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Civil Appeal No. 209 of 1981, D/- 7-10- 
1982, 

Precision Steel & Engineering Works 
and another, Appellants v. Prem Deva 
Niranjan Deva Tayal, Respondent. 

(A) Delhi Rent Contro] Act (59 of 
1958), Ss, 14 (1), Proviso, Cl, (e) and 25B 
(5) — Application for eviction under 
Cl, (e) of proviso — Held, in the circum- 
stances of the case, leave to contest ap- 
plication must be granted under S 25B 
(5), (Per Court), (Paras 26, 29) 


(B) Delhi Rent Control Act (59 of 
1958), Ss, 14 (1), Proviso (e), 25B (1), (5), 
(7) and (10) and 37 (1) — Petition for 


“In this case the Judges of the Supreme 
Court differ in their views. The majo- 
rity view is taken by Desai and Baha- 
rul Islam, JJ, and the minority view 
by A. P, Sen, J, 


The judgments are printed in the 
order in which they are given in the 
c2rtified copy. 
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eviction under CI, (e) of proviso to S.14 
(1) — Application for leave to contest — 
Jurisdiction of Controller —- It is con- 
fined to considering affidavits of tenant 
and rejoinder affidavit cf landlord — It 
does not contemplate some kind of trial 
— Scope of granting eave is not re- 
stricted — S. 37 (1) is not attracted, AJR 
1982 Delhi 405, Overruled, 


Per Majority (A. P. Sen, J. contra) :—~ 
On a combined reading >f S, 14 (1) pro- 
viso (e) with S, 25B (1) and (4) the legal 
position that emerges is that on a pro- 
per application being made in the pre- 
scribed manner which is required to be 
supported by an affidevit, unless the 
tenant obtains leave to defend as con- 
templated by sub-secs (4) and (5) of 
S. 25B, the tenant is deemed to have ad- 
mitted al] the avermenf® made in the 
petition filed by the lardlord, The effect 
of these provisions is that the Controller 
would act on the admission of the ten- 
ant and there js no better proof of fact 
as admission, ordinarly because facts 
which are admitted need not be proved. 
But what happens if the tenant appears 
pursuant to the summons issued under 
sub-sec, (2) of S. 25B, files an affidavit 
stating the grounds on which he seeks 
to contest the application, As a corollary 
it would transpire that the facts pleaded 
by the landlord are disputed and con- 
troverted, How is the Controller there- 
after to proceed in the matter, It would 
be open to the landlord to contest the 
application of the tenent seeking leave 
to contest and for tha; purpose he can 
file an affidavit in reply but production 
and admission and evaluation of docu- 
ments at that stage has no place, The 
Controller has to confire himself to the 
affidavit filed by the temant under sub- 
sec, (4) and the reply, any. On perus- 
ing the affidavit filed by the tenant and 
the reply if any filed >y landlord the 
Controller has to pose to himself the 
only question, ‘Does the affidavit disclose, 


not prove, facts as would disentitle the- 


landlord from obtaining an order for 
the recovery of possessien on the ground 
specified in cl, (e) of the proviso to Sec- 
tion 14 (1)? The Controler is not to re- 
cord a finding on disptted questions of 
facts or his preference cf one set of affi- 
davits against the other set of affidavits, 
That is not the jurisdiction conferred on 
the Controller by sub-sec, (5) because 
the Controller while examining the 
question whether there is a proper case 
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for granting leave to contest the appli- 
cation has to confine himself to the affi- 
davit filed by the tenant disclosing such 
facts as would prima facie and not on 
contest disentitle the landlord from ob- 
taining an order for recovery of posses- 
sion, At the stage when affidavit is filed 
under sub-sec, (4) by ths tenant and the 
Same is being examined for the purposes 


‘of sub-sec, (5) the Controller has to con- 


fine himself only to the averments in 
the affidavit and the reply if any and 
that becomes manifestly clear from the 
language of sub-sec, (5) that the Con- 
frolier shal] give to the tenant leave to 
contest the application if the affidavit 
filed by the tenant discloses such facts 
as would disentitle the landlord from 
recovering possession etc, The jurisdic- 
tion to grant leave to contest or refuse 
the same is to be exercised on the basis 
of the affidavit filed by the tenant, That 
alone at that stage is th: relevant docu- 
ment and one must confine to the aver- 
ments in the affidavit, If the averments 
in the affidavit disclose such facts which, 
if ultimately proved to the satisfaction 
of the Court, would disentitle the land- 
lord from recovering possession, that by 
itself makes it obligatory upon the Con- 
troller to grant leave, It is immaterial 
that facts alleged and disclosed are con- 
troverted by the landlord because the 
stage of proof is yet to come. It is dis- 
tinctly possible that a tenant may fail 
to make good the defence raised by him. 
Plausibility of the defencs raised and 
proof of the same are materially differ- 
ent from each other and one cannot 
bring in the concept of proof .at the 
Stage when plausibility has to be shown. 
A speedy tria] not conforming to the 


‘ well-recognised principle of arriving at 


truth by testing evidence on the touch- 
stone of cross-examination, should not 
be easily read into the provision at a 
stage not contemplated by the provision 
unless the statute positively -by a speci- 
fic provision introduces the same, The 
scheme of S. 25B does not introduce a 
trial for arriving at the truth at the 
stage of proceeding contemplated by 
sub-sec, (4) of S, 25B, Ia this connec- 
tion it cannot be said that the scope for 
granting leave under sub-sec, (5) of Sec- 
tion 25B is narrower than the one under 
O. 37, R. 3 of Civil P, C. Nor can it be 
said that the jurisdiction under S, 25B 
(5) is very very limited, AIR 1982 Delhi 


(Paras 12, 14, 15) 
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Further, it cannot be said that S, 37 
(1) is attracted and the evidence has to 
be produced and the Controller is 
bound to take that evidence. into consi- 
deration and the evidence can as well 
be ora] evidence which necessitates the 
examination and  cross-examination of 
witnesses, If that ig contemplated by 
S, 37 (i), incorporating it in Sec, 25B 
would be self defeating, On the con- 
trary, even the exclusion of S, 37 (1) 
will necessarily follow from the provi- 
sion contained in sub-sec, (10) of S, 25B. 
Jt would appear at a glance that ‘ sub- 
‘sec, (10) operates to bring in S. 37 (1) 
‘after leave to contest is granted, How- 
‘ever, if there is any provision in 5, 25B 
for dealing with an application under 
‘that section that would prevail] over 
‘other provisions of the Act while consi- 
‘dering an application amongst others 
‘one under S, 14 (1) proviso (e), If at the 
time of considering the application for 
granting leave the procedure under Sec- 
tion 37 (1) is to be followed jt would 
‘render sub-sec, (10) superfluous and re- 
‘dundant, If S, 37 (1) were to govern all 
iproceedings including the application for 
eave to contest the eviction proceedings, 
‘sub-s, (7) and sub-s, (10) would both be 
rendered redundant, On the contrary, 
the very fact that sub-sec, (7) provides 


that while considering the affidavit of- 


the tenant seeking permission to contest 
the proceedings the practice and proce- 
dure of the Small Cause Court will 
have to be followed itself indicates the 
legislative intention of treating Chap- 
ter IIIA and especially S, 25B as self- 
contained code and this conclusion is 
buttressed by the provision of sub-s, (1) 
which provides that every application by 
jandlord for recovery of possession of 
any premises on the ground specified in 
cl], (e) of the proviso to sub-sec, (1) of 
S, 14 shal? be dealt with jin accordance 
with the procedure specified in S, 25B. 
Any other section prescribing procedure 
for disposal of application covered by 
sub-sec, (1) of S, 25B will be excluded. 
And that will also exclude S. 37 (1), The 
stage for considering the application for 
leave to contest the petition is anterior 
to the stage of hearing the substantive 
petition for eviction and the procedure 
for the disposal is prescribed in sub-sec- 
tion (7), After grant of leave to contest 
sub-sec, (10) of S, 25B comes into op- 
eration and if makes jt abundantly clear 


‘that the procedure prescribed while 
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holding an inquiry consequent upon the 
granting of leave to contest shal] be the 
same as required to be followed by 
Centroller, This directly points in the 
direction of S. 37 (1). Therefore, it is 
crystal] clear that S, 37 (1) is not at- 
tracted at the stage of considering an 
application for leave to contest filed un- 
der sub-sec, (4) and examined under the 
Sub-sec, (5) of S, 25B. (Para 19) 


(C) Delhi Rent Control] Act (59 of 
1958), Ss, 14 (1), Proviso, Cl, (e) and 25B - 
(5) — Petition for eviction under CI. (e) 
of proviso to S, 14 (1)— Application for 
leave te contest — Facts, disclosure of 
which would disentitie landlord to ob- 
tain decree for possession — Instances. 
(1981) 20 Delhi LT 420, Reversed, 


Per Majority (A. P, Sen, J. did not 
opine) :— Where the tenant files an 
apvlication for leave to contest in 
a petition for eviction under cl. (e) 
of Proviso to Section 14 (1). and if 
the affidavit of the tenant discloses 
such facts —- no proof is needed 
at the stage—which would disentitle the 
plaintiff’ from. seeking possession, the 
mere disclosure of such facts must be . 
heid sufficient to grant leave because the 
Statute says ‘on disclosure of such facts 
the Controller shall grant leave’, It is - 
difficult to be exhaustive as to what 
such facts could be but ordinarily when 
an action is brought under S, 14 (1) 
proviso Cl, (ef whereby the Tandlord 
seeks to recover possession on the 
ground of bona fide personal require- 
ment if the tenant alleges such facts as 
that the landlord has other accommoda- 


tion in his possession; that the landlord 
‘has 


in his possession accommodation 
which is sufficient for him; that the con- 
duct of the landlord discloses avarice 
for increasing rent by threatening evic- 
tion; that the landlord has been letting 
out some other premises at enhanced 


. rent without any attempt at occupying 


the same or using it for himself: that 
the dependants of the landlord for 
whose benefit also possession is sought 
are not persons to whom in the eye of 
law the landlord was bound to provide 
accommodation; that the past conduct of 
the landlord is such as would disentitle 
him to the relief of possession; that the 
landlord who claims possession for his 
personal requirement has not cared to 
approach the Court in person though he 
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could have without the slightest incon- 
venience’ approached in person and with 


a view to shielding himself from ‘cross- - 


examination prosecutes litigation through 
an agent called a constifuted attorney, 
these and several other relevant but in- 
exhaustible facts when disclosed should 
ordinarily be deemed to te sufficient to 
grant leave. (Para 22) 


Where the tenant had alleged in his 
affidavit accompanying application for 
Ieave to contest that the landlord before 
filing his eviction petition in 1979 in the 
instant case, had in 1974 served a notice 
seeking eviction of a tenant inducted in 
an identica] unit at the back of the de- 
mised premises on ground of personal 
need of the member of the family for 
whose persona] need the. present peti- 
tion was filed but no follow up action 
was taken and the High Cour; dismissed 
the contention in the tenant’s petition 
that the landlord was in possession of 
alternative accommodation by stating 
that the premises referred. to in tenani’s 
petition belonged not to the landlord 
but to his brother, order refusing lo 
grant leave was liable to be set aside. 
The question was not whether the land- 
lord for whose benefit possession was 
Sought was the owner of the premises 
occupied by him but the substantial 
question was in what righ: he was occu- 
pying the premises for a period extend- 
ing over 7 years on the date of the peti- 
tion before the Controller and. how it 
has ‘become imperative for him to vacate 
the premises. (1981) 20 Delhi LT 420, 
Reversed, (Paras 24, 25) 
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' Dr, Y. S. Chitale, Sr, Advocate with 
and Mr, C. N. 
Murty, Advocates, for Appellants, Mr. 
D, V. Patel and U,-R. Lalit, Sr, Advo- 
cates with Mr, Pramod Dayal, Mr. Ra- 
jesh Mitra and Mr. S. K, Gupta, Advo- 
cates, for Respondent, 


DESAI, J. (on behalf of himself and 
Baharul Islam, J.) (Majority view) :— 
A provision conferring power 
to mollify slogans chanting public 
opinion of speedy justice, if not wisely 
interpreted may not only prove counter- 
productive but disastrous. And that is ` 
the only raison d’etre for this judgment 
because in the course.of hearing at the 
stage of granting specia] leave Mr. D. V. 
Patel, learned counsel for the respon- 
dent straightway conceded that this is 
such a case in which leave to defend 


could never have been refused Unfor- ` 


tunately, however. not a day passses 
without the routine refusal of leave, tac- 
kled as a run-of-the mill case’ by. the 
High Court in revision with one word 
judgment ‘rejected’, has much to our dis- 
comfiture impelled us to write this short 
judgment: l 


"2. First the brief narration of facts. 
Respondent M/s. Prem Deva Niranjan 
Deva Tayal] (Hindu Undivided Family) 
through Prem Deva Tayal, constituted 
attorney of Niranjan Deva Taya] (land- 
lord) moved the Controller having juris- 
diction by a petition under S, 14 (1) pro- 
viso (e) (for short ‘'S. 14 (1) (eY) read 
with S. 25B of the Delhi Rent Control 
Act, 1958 (‘Act’ for short), for an order 
for recovery of possession of the pre- 
mises being, front portion of premises 
bearing No, B-44, Greater Kailash Part I, 
New Delhi, on the ground that the pre- 
mises were let out for residentia] pur- 
pose and are now required bona fide 
by the landlord for occupation as resi- 


_ dence for himself and the members of 


his family dependent on him and that 
the landlord has no other reasonably 
suitable accommodation, To this peti- 
tion he impleadeq M/s, Precision Steel & 
Engineering Works (tenant), a firm and 
Shri B. K. Beriwala constituted attorney 
of-the firm. Landlord alleged im - his 
petition that the premises. in question 
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were first given on leave and license 
and subsequently relationship of lessor 
and lessee was established and that the 
tenant is in possession since Oct, 1, 
1971, Landlord further alleged that he 
now requires the premises for himself 
and the members of his family consist- 
ing of himself, his wife and two school 
going children, He admitted that he 
has been employed in India since 1965 
but was posted at Bombay in 1970 and 
returned to Delhi in 1972, He went to 
Saudi Arabia and has now returned to 
India. It was alleged that on May 1, 
1974, he called upon the tenant to vacate 
the premises but the request has fallen 
on deaf ears, -It wag specifically alleged 
that as the landlord has now taken up 
a job and has settled down in Delhi and 
that he has no other suitable accommo- 
dation, accordingly he bona, fide re- 
quires possession of the demised pre- 
mises for his persona] occupation, It was 
alleged that M/s. Prem Deva Niranjan 
Deva Tayal (HUF) is the owner of the 
suit premises and Shri Niranjan Deva 
Tayal is the Karta of the HUF and 
second notice dated June 22, 1979 was 
given under instructions by the consti- 
tuted attorney Prem Deva Tayal, Even 
though the landlord who sought posses- 
sion of the premises for his personal re- 
quirement was in Delhi.at the’ relevant 
time, i.e, in 1979, the petition was also 
filed through -the constituted attorney 
and Niranjan Deva. Taya] who seeks 
possession for his use being: in Deihi 
and available is conspicuous by his ab- 
sence throughout the proceedings. 


3. On the petition being lodged the 
Controller directed’ summons to be serv- 
ed in the prescribed form, On service of 
the summons the tenant being a firm 
M/s. Precision Steei & Engineering 
Works, and its constituted attorney Shri 
B. K. Beriwala appeared and filed an 
affidavit seeking leave to contest evic- 
tion petition, In the affidavit tenant con- 
tended that respondent 1, ie.. M/s, Pre- 
Cision Steel & Engineering Works is the 
tenant and respondent 2 does not claim 
any interest in the premises in question 
in his personal capacity and ought not 
to have been impleaded as a respondent. 
While denying that there is any un- 
divided family styled. as Prem Deva 
Niranjan Deva Tayal it was contended 
tha: the petitioner is not entitled to file 
a petition under $, 14 (1) (e) because 
the purpose of letting was not residen- 
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tia] alone but .combined purpose of resi- 
dence-cum-business, It was denied that 
the tenant entered the premises as a 
licensee and subsequently the contract 
of lease was entered into and it was 
submitted that the tenant entered the 
premises as tenant effective from Sept. 
13, 1971, and the lease wag for residen- 
tial-cum-commercial purpose, A specific 
agreement was pleaded that the tenant 
which is a partnership was ‘entitled to 
use the premises for the residence of the 
director and/or partner as also for the 
office purpose, Reliance was placed on 
CI, 6 of the Licence agreement, which 
Was really and substantially according to 
the tenant a contract of lease. It was 
also alleged that since the inception of 
the tenancy the premises have been used 
both for residence and business purposes 
to the knowledge of landlord and local 
authorities end no objection hag been 
raised in this behalf, It was emphatical- 
ly denied that the premises were requir- 
ed by the landlord for his persona] use 
as well as for the use of the members 
of his family and it was also denied that 
the landlord has not in his possession 
reasonably suitable accommodation in 
Delhi, It was positively averred that- 
Niranjan Deva Taya] who claims to be 
the owner of the premises and for 
whose personal requirement the evic- 
tion petition has been filed has been 
residing at 32, Anand Lok, New Delhi 
and that is the address of the landlord 
Set out in cause title of the petition 
filed by the attorney, Dimension of the 
premises in possession of the landlord 
was given out as 24 storey building 
built on a pict of 1000 sq. yards. I 
was ‘averred that the building now in 


possession of the landlord is divided 
into four blocks or units, each block 
consisting of four bed rooms, three 


bath rooms, one kitchen, one living 
room and one drawing-cum-dining 
room, It was in terms stated that the 
whole of the house is in occupation and 
possession of petitioner landlord and 
he has been residing all along in the 
house much prior to the begining of 
tenancy and he is in possession of the 
same..It was further averred that the 
petitioner has concealed the fact that 
petitioner is the owner of another. build- 
ing at 52, Anand Lok, New Delhi, which 
building is equally big, One other aver- 
ment of which notice may be taken is 
that the petitioner has been managing — 
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both the buildings and whenever blocks 
fall vacant he lets them out at higher 
rent, It was specifically sated that the 
front portion of the building at B-44, 
Greater Kailash Part I has the same az- 
commodation as the building which the 
landlord has in his possession at present. 
In order to point out that the petitioner 


landlord when he comes into possessicn - 


of premises vacated by tenants lets out 
the same at higher rent fhereby contra- 
vening law and obtains unlawful en- 
richment, it was averred that the pre- 
mises of identical size ang nature situal- 
ed at the back of the demised premises 
were taken on rent by M/s. Kirloskar 
Company during the period 1970-73 acd 
when vacated by the tenant the same 
was let out to Food Corpcration of India 
from 1974-75 and after getting the same 
vacated the same was let out in 1976 -0 
Yash Mahajan and on each such oppo-- 
tunity rent was enhanced It was ac- 
cordingly alleged that ‘the petition is 
mala fide and the claim of bona fide re- 
quirement is utterly untenable, 

4, A counter-affidavit was filed on be- 
half of the landlord -o the affidavit 
seeking leave to defend r2iterating what 
was averred in the main petition, name- 
ly, that Prem Deva Niranjan Deva Tayal 
(HUF) is the owner of the property and 
that Niranjan Deva Taya. is the Karta 
of the same, It was stated that the land- 
lord bona fide required the premises for 
his own use. With reference to the 
building situafed at 32, Arand Lok, New 
Delhi, it was stated that Niranjan Deva 


Tayal has no interest im the property 
and that the petitioner Niranjan Deva 
Taya] has no other suiteble residential 


accommodation in Delhi Ht was claimed 
that the property at 32, Anand Lok, 
New Delhi, belongs to one K, D, Tayal. 
The dimension 
disputed, With reference to the premises 
at 52, Anand Lok, it was stated that tke 
building is not being used as residential 
premises but it is only a garage block. 
It was further averred -hat Niranjan 
Deva Tayal was:serving ir -Saudi Arabia 
and, therefore, the premises were given 


-On leave and license but now that the’ 


petitioner has returned to India and has 
permanently settled down he requires 
the premises for his own use A further 
averment was made to the effect that 
the block at the back of the demised 
premises js at present in eccupation of 
M/s, Coronation Spinning Co, Dadra, 
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and the occupant. is entitled to Gecupy 
the premises till 1981. 


5. Frankly, in appeal by special 


leave under Art, 136 it was not neces- 


sary to set out the pleadings in detail. 
However, as the question before this 
Court is whether leave to contest the 
petition, ought or ought not to be grant- 
ed and that is clearly relatable and 
wholly dependent upon: the averments 
in the pleadings and the disputed ques- 
tions of facts arising therefrom and that 
is the apology for detailed narration of 
rival contentions. , 


6. And now to law. 5, 14 (1) (e} of 
the Act reads as under: 

“t4. (1) Notwithstanding anvthing to 
the contrary contained in any other law 
or contract, no order or decree for the 
recovery. of possession of any premises 
shal] be made by any court or Control- 
ler in favour of the.landlord against a 
tenant; 

Provided that the Controller may, on 
an application made to him in the pre- 
Scribed manner, make an order for the 
recovery of possession of the premises 
on One or more of the following grounds 
only, namely:— 


(e} that the premises Je¢ for residen- 
tial purposes are required bona fide by 
the landlord for occupation as a resi- 
dence for himself or for any member of 
his family dependent on him, if he is 
the owner thereof, or for any person for 
whose benefit the premises are held and 
that the landlord or such person has no 
other reasonably suitable residential ac- 
commodation; 

Explanation: For the purposes of this 

Clause, “premises let for residential pur- 
poses” include any premises which hav- 
ing been let for use as a residence are, 
without the consent of the landlord, 
used incidentally for commercial or 
other purposes;” . 
Section 25B which forms part of Chap- 
ter JIJA was introduced in the Act by 
Amending Act 18 of 1976 with effect 
from Dec, i, 1975. The fasciculus of sec- 
tions is headed ‘Summary Trial of Cer- 
tain Applications’. S, 25B (D. (4) and 
(5) are material for the present purpose. 
They read as under; i 

“25B. (1) Every application by a land- 
lord for the recovery of possession of 
any premises on the ground specified in 
clause (e) of the proviso to sub-sec_ (1) 
of Section 14 or under S, {4A, shah. be 


1524 S.C, 


dealt with in accordance- with œ the pro- 
cedure specified in this section. 


(4) The tenant on whom the summons 
is duly served (whether in the ordinary 
way or by registered post) in the form 
specified in. the Third Schedule shal] not 
contest the prayer for eviction from the 
premises unless he files an affidavit 
stating the grounds on which he seeks 
to contest the application for eviction 
and obtains leave from Controller as 
hereinafter provided: and in default of 
his appearance in pursuance of the sum- 
mons or his obtaining such leave, the 
statement made by the landlord in the 
application for eviction shall be deemed 
to be admitted by the tenant and the 
applicant shal] be entitled to an order 
for eviction on the ground aforesaid, 

(5) The Controller shall give to the 
tenant leave to contest the application if 
the affidavit filed by the tenant discloses 
such facts as would disentitle the land- 
lord from obtaining an order for the 
recovery of possession of the premises 
On the ground specified in clause (a) of 
the proviso to sub-section (1) of Sec, 14, 
or under Sec, 14A.” 

7. The increased tempo of industria- 
lisation since the indepedence resulted 
in mass migration of population from 
rura] to urban areas, This urbanisation 
process resulted in phenomena] demand 
for housing accommodation, Harsh eco- 
nomic law of demand and supply ope- 
rated with full vigour to the disadvant- 
age of the underprivileged, 
mate the profiteering by the owners of 
property and to protect the weaker sec- 
tions, most of the States in our country 
enacted legislation for the protection of 
tenants of premises situated in urban 
and semi-urban areas. These legislations 
have been enacted with the avowed ob- 
ject of putting a fetter on the unrestrict~- 
ed right of re-entry enjoyed by the land- 
lords with a view to protecting the ten- 
ants assuring security of tenure. This 
avowed object and purpose for enacting 


legislation must always inform and 
guide the interpretative process of such 
sociallly oriented beneficial] legislation. 


But the language of the statute has to 
be kept in view to determine the width 
and ambit of protection, Normally in all 
such ‘statutes a provision is inserted pre- 
scribing enabling provision under which 
a landlord can recover possession and 


- thereby- restricted::the-. unfettered: right. 
of re-entry, One such“provision:: normal-: 
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ly ‘to .be. found in. all such statutes is the 
one which enables a landlord to .recover 
possession if he bona fide requires the 
Same for occupation by himself or for 
the use of the members of the family 
dependent on him, If the landlord seeks 
Possession bona fide for his personal re- 
quirement, he must commence the action 
by filing a petition and the tenant would 
be entitled to appear and defend the ac- 
tion, While defending the action in an 
adversary system the tenant would file 
his written statement raising contentions 
which in terms would focus the atten- 
tion of the court on questions of facts 
In dispute on the basis of which issues 
on which parties are at variance would 
be framed. Both the parties would lead 
evidence and ultimately on evaluation of 
evidence the court/Controller would de- 
termine the issues on the principle of 


preponderance of probability and an- 
Swer the issues one way or the other 
determining the fate of the petition. 

8. That was the position under the 


Act, On the introduction of Chapter TIA 
a notable departure has been made in 
the Act with regard to the procedure for 
tria] of actions brought under Ss 14A 
and 14 (1) (e), When a petition is brought 
before the Controller under S, 14 (1) (fe) 
a summons has to be issued to the tenant 
and when the summons is served the 
tenant cannot straightway proceed to 
contest the petition for eviction from the 
premises but either he must surrender 
possession or seek leave to contest the 
petition, While seeking leave he must 
file an affidavit setting out the grounds 
on which he seeks to contest the appli- 
cation for eviction. This is the scheme 
of S. 25B (1) and (4), Then comes Sec- 
tion 25B (5) which provides that the 
Controller is under a statutory duty — 
note the expression “shall give leave to 
the tenant to contest the application” — 
to grant leave if the affidavit filed by the 
tenant discloses such facts as would dis- 
entitle the landlord from obtaining an 
order for the recovery of possession’ of. 
the premises on the ground mentioned 
in S. 14 (1) fe), Le, bona fide require- 
ment for his personal use or the use of 
the members of-his family, 

9, Let us recall the procedure for. 
obtaining a decree or order for eviction 
against a tenant entitled to protection. of- 
Rent Act other than Delhi Rent Act’ 
What would the court expect. the land- 
lord to prove before he seeks to récover 
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ossession from -the tenant Om the ground 


hat he bona fide: requires possession for. 


1is own use or the use of the members 
~~ his family? In a catena of decisions 
t has been decided’ that in order:to suc- 
‘eed the landlord should skow that the 


sremises have been let out as a resi- 
jJence or for residentia] purposes; that 
=the landlord needs to occupy the pre- 
either he 


ises which may imply that 
Baas got no other accommodetion in the 
sity ‘or town in which the premises in 
juestion are situated or the one in his 
ossession does not provide him a suit- 
Feb residence and he is required to shift 
o the premises in question; that his 
eed is genuine and that it is not mere- 
By a fanciful desire of an affluent land- 
ord who for the fancy of changing the 
premises would like to shift to the one 
from which the tenant is sought to be 
«evicted; that he is acting boma fide in ap- 
proaching the court for reccvery of pos- 
session; and that his demand is reason- 
able, These facts have to be proved to 
the satisfaction of the Cour; and once 
the trend of judicia] opinion as express- 
ed by the court went so faz as to say 
that the court cannot pass 2 decree on 
compromise because the statute has cast 
duty on the court to be satisfied about 
the requirement of the lancélord and a 
compromise decree was held to be a nul- 
lity (see Bahadur Singh v, Muni Sabrat 
Dass, (1969) 2 SCR 432; Kaushalya Devi 
v. Shri K, L, Bansal, (1969) 2 SCR 1048: 
(AIR 1970 SC 838)), Certain States have 
in their respective legislaticns also im- 
posed an additional condition before the 
landlord can obtain possession for per- 
sonal requirement viz, before making a 
decree or order of eviction the Court 
must weigh the relative hazdship of the 
landlord and the tenant and if greater 
hardship is likely to be ‘caused to tenant, 
the court is under an obligation to re- 
fuse to pass the decree noéwithstanding 
the fact that the landlord has proved his 
requirement. Rent restriction legislation 
enacted by States may differ from State 
to State, Restrictions on tha landlord's 
unfettered right to 
stringent or not so stringen; depending 
upon the local situation, But the under- 
lying thrust of al] rent reszriction legis- 
lations. universally recognised .must not 
be lost sight-of that the enabling provi- 








sions of the Rent Restrictior:..Act are not. 
to beso: construed or irterpreted as- 


would’ make the protectién conferred on 
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the tenant illusory by. a: liberal approach 
to the desire of the landlord to evict 
tenant under the camouflage of personal 
requirement, It is not for a moment sug- 
gested that a landlord should not get 
possession if he genuinely: requires -the 
premises for his own use and occupation. 
That much incidental element of owner- 
ship in a country governed by mixed 
economy is still being recognised though 
in the wake of agrarian reforms the 
tenants of agricultural land have. been 
made the owners thereof in almost the 
whole country, But that is a subject 
with which we are not concerned. We 
must proceed on the accepted principle 
that the one element of ownership, viz., 
right to personally occupy and enjoy, 
stands legislatively recognised when an 
enabling provision was made while re- 
stricting the unfettered right of the 
landlord to re-enter demised premises 
at his sweet will giving him an oppor- 
tunity to seek possession on the ground 
of personal requirement. But care has 
to be taken to visualise that the lust for 
increasing rent by getting the premises 
vacated masquerading under the garb of 
personal requirement does not over- 
reach the Courts, This is the gist of ob- 
Servations of this Court in Bega Begum 
v., Abdul Ahad Khan, (1979) 2 SCR 1: 
(AIR 1979 SC 272); where. it was held 
that the expression ‘reasonable require- 
ment’ in Section 11 (h) of the J. & K. 
Houses and Shops Rent Control Act, 
1966, undoubtedly postulates that there 
must be an element of need as opposed 
to a mere desire or wish, The distinction 
between desire and need should doubt- 
less be kept in mind but not so as to 
make even the genuine need nothing but 
a desire as the High Court appeared to 
have done in that case. This observa- 
tion was quoted with approval in Kewal 
Singh v, Lajwanti, (1980) 1 SCR 854 at 
p. 864: (AIR 1980 SC 161 at p. 165). In 
Kewal Singh’s case this Court repelled 
challenge to the constitutional validity 
of Section 25B of the Act, 


10. Undoubtedly the procedure pre- 
scribed in Chapter IIA ‘of the Act is 
materially different in that it is more 
harsh and weighted against the tenant, 
But should. this procedural conundrum 
change the entire landscape. of law? 
When a landlord approaches Controller 
under S, 14 (1) provise (e), is the Court 
to presume every averment in the peti- 
tion as unchallengeable and truthful? 
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The consequence of refusal to grant 
leave must stare in the face of the Con- 
troller that the landlord gets an order 
of eviction without batting the evelid. 
This consequence itself is sufficient to 
liberally approach the prayer for leave 
to contest the petition, While examining 
the question whether leave to defend 
ought or ought not to be granted the 


limited jurisdiction which the Control- 
ler enjoys iS prescribed with- 
in the well defined limits 
and he cannot get into a sort 


of a trial by affidavits preferring one set 
to the other and thus concluding the trial. 
itself, Short-circuiting the proceedings 
need not masquerade as a strict compli- 
ance with sub-sec, (5) of S. 25B. The 
provision is cast in a mandatory form. 
Statutory duty is cast on the Controller 
to give leave as the legislature uses the 
expression ‘the Controller shal] give to 
the tenant leave to contest if the affida- 
vit filed by the tenant discloses such fact 
as would disentitle the landlord for an 
order for recovery of possession, The 
Controller has te look at the affidavit of 
the tenant seeking leave to contest. 


Browsing through the affidavit if there. 


emerges averment of facts which on a 
trial, if believed, would nonsuit the 
landlord, leave ought to be granted, Let 
it be made clear that the statute is not 
cast in a negative form by enacting that 
_ the Controller shall refuse to give to the 


tenant leave to contest the application - 


unless the affidavit filed by the tenant 
discloses such facts as would  disentitle 
the landlord from obtaining an order 
etc, That is not the mould in which the 
Section is cast, The provision indicates a 
positive approach and not a negative 
inhibition, When the language of a sta- 
tute is plain, the principle that legisla- 
ture speaks its mind in the plainest lan- 
guage has to be given full effect No 
canon of construction permits in the 
name of illusory intendment defeating 
the plain, unambiguous language ex- 
pressed to convey the legislative mind. 
And the legislature had before it O. 37, 
an analogous provision where leave to 
defend is to be granted and yet avoiding 
the phraseology of the Code of Civil 
Procedure, namély, ‘substantial defence’ 
and ‘vexatious and frivolous defence’, 
the legislature used the plainest langu- 
age, ‘facts disclosed in the affidavit of 
the tenant’, 
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11. The language of sub-sec, .(5) of 
S, 25B casts a statutory duty on the Con- 
troller to give to the tenant leave to 
contest the apolication, the only pre- 
condition for exercise of jurisdiction 
being that the affidavit filed by the ten- 
ant discloses such facts as would dis- 
entitle the Jandlord from obtaining an 
order for the recovery of possession of 
the premises on the ground mentioned 
m S, 14 (1) (e}, S. 14 (1) starts with a 
non obstante clause which would neces- 
sarily imply that the Controller is’ pre- 
cluded fromi passing an order or decree 
for recovery of possession of any pre- 
mises in favour of the landlord against 
the tenant unless the case is covered by 
any of the clauses of the proviso, The 
proviso sets out various enabling provi- 
sions on proof of one or the other, the 
landlord would be entitled to recover 
possession from the tenant. One such 
enabling provision is the one enacted in 
Section 14 (1) proviso (e). Upon a true 
construction of proviso (e) to Sec, 14 (1) 
it would unmistakably appear that the. 
burden is on the landlord to satisfy the 
Controller that the premises of which 
possession is sought is: (i) let for resi- 
dential purposes: and (ii) possession of 
the premises is required bona fide by the 
landlord for occupation as residence for 
himself or for any member of his family. 
etc.; and (iii) that the landlord or the 
person for whose benefit possession is 
sought has no other reasonably suitable 
residentia] accommodation, This burden, 
the landlord is required to discharge be- 
fore the Controller gets jurisdiction to 
make an order for eviction. This necessa- 
rily transpires from the language of 
S. 14 (1) which precludes the Controller 
from making any order or decree for re- 
covery of possession unless the landlord 
proves to his satisfaction the conditions 
in the enabling provision enacted as pro- 
viso under which possession is sought. 
Initial burden is thus on the landlord. 

12. The question is whether this bur- 
den is in any way diluted or stands dis- 
charged or wholly shifted to the tenant 
because of a different procedure pre- 
scribed in Chapter ITIA of the Act. Sec- 
tion 25B (4) provides that in default of 
the appearance of the tenant in pursu- 
ance of the summons or his obtaining 
such leave, the statement made by the 
landlord in the application for eviction 
Shall be deemed to be admitted by the 
tenant and the landlord shall be entitled 
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o an order for eviction on the ground 
set Out in S, 14 (1) (e). On a combined 
reading of S, 14 (1) proviso fe) with Sec- 
tion 25B (1) and (4) the legal position 
that emerges is that on a proper appli- 
cation being made in the prescribed 
manner which is required t> be support- 
ed by an affidavit, unless tke tenant ob- 
tains leave to defend as contemplated 
by sub-sees, (4) and (5) of S, 25B., the 
tenant is deemed to have admitted all 
the averments made in the petition filec 
by the landlord, The effect of these pro- 
visions is that the Controller would act 
On the admission of the tenant and there 
is no better proof of fact as admission 
ordinarily because facts which are ad- 


mitted need not be proved But what 
happens if the tenant appears pursuant 
to the summons issued under  sub-sec- 


tion (2) of S. 25B, files an affidavit stat- 
ing the grounds on which he seeks to 
contest the application?. As a corollary i 
would transpire that the facts pleaded 
by the landlord are disputed and contro- 
verted, How is the Controller thereafter 
to proceed in the matter? It would be 
open to the landlord to contest the appli- 
cation of the tenant seeking leave to 
contest and for that purpose he can file 
an affidavit in reply but production and 
admission and evaluation of documents 
at that stage has no place, The Control- 
ler has to confine himself to the affidaviz 
filed by the tenant under swb-sec, (4), and 
the reply, if any, On perusing the affida- 
vit filed by the tenant and the reply ii 
any filed by landlord the Controller has 
to pose to himself the orly question: 
Does the affidavit disclose, not prove, 
facts as would disentitle the landlord 
from obtaining an order for the re- 
covery of possession on tha ground spe- 
cified in cl, (e) of the proviso to Sec- 
tion 14 (1)? The Controller is not to re- 
cord a finding on disputed questions of 
facts or his preference of cne set of affi- 
davits against other set of affidavits. 
That is not the jurisdiction conferred on 
the Controller by sub-sec, (5) because 
the Controller while examining the ques- 
tion whether there is a proper case for 
granting leave to contest the application 
has to confine himself to the affidavit fil- 
ed by the tenant disclosing such facts as 
would prima facie and not on contest 
disentitle the landlord from obtaining an 
order for recovery of possassion, At the 
stage when affidavit is filed under sub- 
sec, (4) by the tenant and the same is 
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being examined for the purposes of sub- 
sec, (5) the Controller has to confine 
himself only te the averments in the 
affidavit and the reply if any and that 
becomes manifestly clear from the lan- 
guage of sub-sec, (5) that the Controller 
shal] give to the tenant leave to contest 
the application if the affidavit filed by 
the tenant discloses such facts as would 
disentitle the landlord from recovering 
possession etc, The jurisdiction to grant 
leave to contest or refuse the same is to 
be exercised on the basis of the affidavit 
filed by the tenant, That alone at that 
stage is the relevant document and one 
must confine to the averments in the affi- 
davit, If the averments in the affidavit 
disclose such facts which, if ultimately 
proved to the satisfaction of the Court, 
would disentitle the landlords from re- 
covering possession, that by itself makes 
it obligatory upon the Controller to 


grant leave, It is immaterial that facts 
alleged and disclosed are controverted 
by the landlord because the stage of 


proof is yet to come, It is distinctly pos- 
sible that a tenant may fai] to make 
food the defence raised by him Plausi- 
bility of the defence raised and proof of 
the same are materially different from 
each other and one cannot bring in the 
concept of proof at the stage when plau- 
sibility has to be shown, This view 
taken in B, Kanjibhai v, Mohanraj Ra- 
jendrakumar, AIR 1970 Guj 32, Kishan 
Singh v, Mohd, Shafi, AIR 1964 J & K 
39 appears to have been approved in 


Santosh Kumar v, Bhai Mool Singh, 
1958 SCR 1211: (AIR 1958 S5C 
321 at p, 324), where at p, 1217 this 


Court while commenting upon an order 
granting conditional] leave under 
Order XXXVII, R. 3, passed by the trial 
Judge which was to this effect: In the 
absence of these documents, the defence 
of the defendants seems to be vague 
consisting of indefinite  assertions...... f 
observed as under; 


“This is a surprising conclusion, The 
facts given in the affidavit are clear and 
precise, the defence could hardly have 
been clearer, We find it difficult to see 
how a defence that on the face is clear 
becomes vague simply because the evi- 
dence by which it is to be proved is not 


brought on file at the time the defence 
is put in. 
The learned Judge has failed to see 


that the stage of proof can only come 


- cided on the touchstone of 
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aiter the defendant has been allowed to 
„enter an appearance and defend the suit, 
and that the nature of the defence has 
to be determined at the time when the 


affidavit is put in. At that stage al] that 


the Court has to determine is whether 
‘Tf the facts alleged by the defendant 
are duly proved’ they will afford a good 
or even a plausible answer to the plain- 
tiffs claim, Once the Court is satisfied 
about that, leave cannot be withheld 
and no question about imposing condi- 
tions can arise, and once leave is grant- 
ed, the norma] procedure of a suit. so 
far ag evidence and proof go, obtains”. 

The manifest error committed in the 
procedure followed at present by the 
Controller under S, 25B may be pointed 
‘out, The tenant has to file an affidavit 
Stating the grounds on Which he seeks to 
coniest the application. The Controller 
may accept an affidavit in reply if the 
landlord chooses to file one, So far there 
is no difficulty, There then follows affi- 
davit in rejoinder and sur-rejoinder and 
the documents are produced and when 
this procession ends the Controller pro- 
ceeds to examine the rival contentions 
as if evidence produced in the form of 
the affidavits untested by cross-examina- 


tion and unproved documents are before- 


him on the appreciation and evaluation 
of which he records an affirmative find- 
ing that the facts disclosed in the affida- 
vit of tenant are not proved and there- 
fore leave to contest should be refused. 
In our opinion, this is wholly impermis- 
sible The regular trial required to he 
held by a Court of Small Causes as con- 
templated by sub-sec, (6) read with sub- 
Sec, (7) of S, 25B is not to'be substitut- 
ed by affidavits and counter-affidavits at 
the stage of considering tenant’s affidavit 
filed for obtaining leave to contest the 
petition under sub-see, (4), Sub-sec, (6) 
enjoins a duty on the Controller where 
leave is granted to the tenant to contest 
the application to commence the hearing 
of the petition as early as practicable 
and sub-section (6) prescribes procedure 
to be followed as if the Controller is a 
Court of Small Causes, The Court of 
‘Small Causes follows the summary pro- 
cedure in the adversary system where 
witnesses are examined and cross- 
examined and truth of averment is de- 
cross-exam- 
` ination, A speedy tria] not conforming 
. to the :well-recognised ‘principle of arriv- 
ing at truth by testing evidence ` on the 
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“be admitted and. the 


A.I R. 
touchstone`.of cross-egamination, shoulda 
not .be easily read into the provision at 


-a stage not contemplated by the provi- 


sion unless ‘the statute positively by a 
introduces the same. 
The scheme of S, 258 does not introduce 
a trial for arriving at the truth at the 
stage of- proceeding contemplated by 
Sub-sec_ (4) of S 25B. a 


13, It is at this stage advantageous to 
refer to the analogous provisions in 
O, 37- of the Civil P, C, to find out whe- 
ther that provision is bodily incorporat- 
ed in sub-sec, (5) of S, 25B or there is 
materia] departure so that stare decisis 
may or may not shed light on the vexed 
question. O, 37, R. 1 sets out courts and 
classes of suits to which the order 
would apply. R. 2 provides for institu- 
tion of summary suits and sub-rule (3) 
of R, 2 provides that the defendant shall 
not defend the suit referred to in sub- 
rule (1) unless he enters an appearance 
and in default of his entering an appear- 
ance the allegations in the 
plaint shali be deemed -> to 
plaintiff shall be 
entitled to a decree for a sum etc. Sub- 
rule (3) provides the procedure where 
the defendant enters an appearance. On 
Such appearance þbəing entered -the 
plaintiff has to serve on the defendant 
summons for judgment in the prescribed 
form which is to be supported by an 
affidavit verifying the cause of action 


‘and the amount claimed and stating that 


in his belief there is no defence to the 
suit. : 


14. It may be-recalled that the lan- 
guage of R. 3 of O. 37, Civil P, C., prior 
to the amendment of the Code in 1976 
was materially different and > substan- 
tially the whole of R. 3 has been re- 
placed making detailed provision therein 
about.the manner, method and circum- 
stances in which leave to defend may 
be granted or refused, Leave to defend 
under sub-rule (5) of R. 3 may be grant- 
ed if the defendant by affidavit or other- 
wise discloses such facts to the Court 
as may be deemed sufficient to entitle 
him to defend. The first proviso makes 
it clear that the leave shall not be re- 
fused. unless the Court is satisfied that 
the facts disclosed by the defendant do 
not indicate that -he has .a substantial 
defence to raise or that the defence. in- 


tended to be put up by the defendant is 
‘frivolous or. ‘vexatious Recall the langu- 
. age -of .. sub-sec, . (5) of S.. 25B2.: which 
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.imakes it.obligatory upon the Controler 


..the defendant do not indicate 
-has a substantia] defen: 


to. give leave by use of the mandatory 


language that the Contreller shall give 


leave to defend to. the tenant to contest 


..the application if the affidavit filed by 
. the tenant discloses suck facts as wauld 


disentitle the landlord from obtaining an 


order for the recovery o? possession, ste. 


For proper and better appreciation it 
may be made clear that when the man- 
date of the section is that leave shall be 
granted as it enjoins " a positive duty 


while. the proviso to sub-rule (5) of E. 3 


of O. 37 provides that leave to defend 
shall not be refused urless the Court 
is satisfied that the faczs disclosed by 
that he 
to raise, etc. 
Undoubtedly, the test of triable issue 
has been largely follow2d by the Court 
while considering application for leave 
to defend under O. 37, EB, 3 (5) but what 


constitutes a triable issue always depends . 
upon the facts and circumstances of each > 


ease and its connotation would change 


after the recasting of the whole of R. 3 of 
Order XXXVII, It was, however, urged 


. that the scope and ambt of sub-sec. (5) 


ofS. 25B in its comparison with 


_ {integra in view of 


T. 


stage that it is fallacious 


: provisions, The legal arcbit 


- bed by the condition thet the 


: -sure of facts which. 
-OF possession ‘is a- sine ga non for: grant 


.P. T. Menghani, 


to defence is narrowed down by 
. Strict 


rule (5) of R. 3 of O. 37 is no more res 
the decision of this 
Court in Busching Schmitz (P.) Ltd, v. 
(1977) 3 SCR 312: (AIR 
1977 SC 1569 at p.'1575°; This Court ob- 


- Served as. under: 


at this 
to approxi- 
mate (as was sought to >e done) §, 25B 
(5) with Order 37, R. 3 of the Code of 


: “But we make it plaia even 


: Civil Procedure. The sozia] setting de- 
“manding summary proceeding, 
. ture of the subject-matter and, above all, 
- the legislative’ diction which has 


the na- 


teen 
two 
and judicial 
discretion are wider in the latter while, 
in the former with which we are con- 
cerned, the. scope for opening the door 
the 
words used. The Controller's 
power to give leave to contest is crib- 
‘affidavit 
filed by the tenant disec-oses such facts 
as would disentitle the landlord from 


deliberately designed, dier in the 


ie obtaining an order for the recovery of 
‘Possession of the premises on the ground 


specified in cl, (e) of the proviso to’ cub- 
sec: (1) of S. 14 or “under S. 14A’. Diszlo- 
-disentitle’ recovery 
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of leave..Are there facts disentitling the 
invocation of S, 14A?” a. 8h 


Tt is not clear from the decision whether 
this Court took note of the whole-.of the 
restructured Rule 3 of O. 37 or it was 
keeping in view the unamended R. 3 of 
O, 37. Neither is quoted, none is refer- 
red to and. it is not clear whether note 
of amendment of 1976 was taken, That 
apart, compare the language of both the 
provisions as hereinabove indicated, The 
two provisos to sub-rule (5) of R, 3 
make it. clear that the leave cannot be 
refused if the defendant has a substan- 
tial defence to make or that the defence 
intended to be put up is neither frivol- 
ous or vexatious, Defence has to be sub- 
stantial before leave can be obtained. 
Compare it with expression ‘affidavit 
discloses such facts as would  disentitle 
the landlord, etc.’, It is not difficult to 
ascertain where obligatory duty is cast. 
Mere disclosure of facts, not a substan- 
tia] defence is the sine qua non, Further 
the Court can grant conditioned leave 
or leave limited to the issue under 
O. 37, R. 3 (5). There is no such power 
conferred on the Controller under sub- 
sec, (5) of S, 25B. Coming to the social 
setting referred to by this Court, one 
must not overlook the fact that a sum- 
mary procedure can as well be prescrib- 
ed for all suits to satisfy the felt needs 
of time referable to highly congested 
‘Court dockets, There is no evangelical 
sanctity in speeding up the actions 
against tenants alone. The landlord at 
one stage lets out the premises with the 
knowledge that it is difficult to evict 
tenant and obtain possession and, there- 
fore, would reasonably be expected to 
foresee that even if he has some future 
need he will not get back possession and 
yet after letting out premises in a short 
time approaches the Court on the ground 
of personal requirement and the tenant 
may not get even a chance -to defend 
himself. Social setting is, therefore, in. fa- 
vour of the tenant. However, referring to 
this decision a Full Bench of the Delhi 
High Court in Mohan Lal v, Tirath Ram 
Chopra, (1982) 22 Delhi LT 1: (AIR 1982 
Delhi 405), observed that the scope for 
granting leave under sub-sec, (5) of Sec- 
tion 25B is narrower than the one under 
O., 37, B. 3. of Civil P. CG We do- not 
accept the interpretation. of the observa- 
tions of this Court in- Busching Schmitz’s 


case ‘as Understood by the ` Delhi - High 


Court. | 
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15. At this stage we may also refer 
with advantage to the decision of this 
Court in B. N. Mutto v, T. K. Nandi, 
(1979) 2 SCR 409: (AIR 1979 SC 460). In 
this case a petition under S, 14A {1) of 
the Delhi Rent Control Act was filed for 
eviction of the tenant on the ground that 
the landlord had retired from Govern- 
ment service and he had been called up- 
On to vacate the Government premises 
which he was occupying by virtue of 
his office. The only relevant observation 
to which our attention was drawn reads 
as under (at p. 467 of AIR): . 

"Leave to contest an application under 
Section 14A (1) cannot be said fo be ana- 
logous to the provisions of grant of leave 
to defend as envisaged in the Civil] Pro- 
cedure Code, Order XXXVII, Rule 2, 
sub-rule (3) of the Code of Civil Pro- 
cedure provides that the defendant shall 
not appear or defend the. suit unless he 
obtains leave from a Judge as 
after provided so to appear and defend. 
Sub-rule (1) of Rule 3 of Order XXXVII 
lays down the procedure to obtain leave. 
Under the provisions leave to appear 
and defend the suit is to be given if the 
affidavit discloses such facts as wouid 
make incumbent on the holder to prove 
consideration or such other facts as the 
court may deem sufficient to support the 
application. The scope of Sec, 25B (5) 
is very restricted for leave to- contest 
can only be given if the facts are such 
as would disentitle the landlord from 
obtaining an order for recovery of pos- 
session on the ground specified in Sec- 
tion 144A.” 


With respect, the fact that an obliga- 
tory duty is cast on the Controller to 
grant leave on disclosure of facts in the 
affidavit as would disentitle the land- 
lord to obtain possession itself specifies 
and defines the scope and ambit of juris- 
diction and power of the Controller. As- 
suming that ©. 37, sub-rule (5) of R. 3 
confers wider discretion on the ` Court 
that by mere comparison cannot . cut 
down or narrow or limit the power coup- 
led with the duty conferred on the Con- 
‘troller under sub-sec, (5) of S. 25B. 
Mere disclosure of facts which when 
proved in a regular trial ‘which would 
disentifle the landlord to obtain relief, 
such disclosure only impels the Control- 
ler to grant leave, It is not necessary to 
record as required by O. 37, R, 5 whe- 
ther the defence is substantial or frivol- 
ous or vexatious, We find it difficul;, to 
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subscribe to the view that the jurisdic- 
tion under Sec, 25B (5) is very very 
limited. 


‘16. We may as well now refer to 
Sarwan Singh v, Kasturi Lal, (1977) 2 
SCR 421: (AIR 1977 SC 265). Of course, 
the question substantially raised in that 
case was abou: the apparent conflict 
between Slum Areas (Improvement and 
Clearance) Act, 1956 and Ss. 14A, 25 and 
25B of Delhi Rent Control Act, 1958. 
What is the scope and ambit of jurisdic- 
tion of the Controller under  sub-sec- 
tion (5) of S. 25B did not come up for 
consideration, What was, however. point- 
ed out was that S, 25B provides for a 
procedure to effectuate the purpose 
underlying S, 14A and S, 14 (1) (e) which 
enables the landlord to recover mme- 
diate possession of the premises’, Ex- 
postulating the philosophy underlying 
this provision this Court observed as 
under (at p, 274 of AIR): 


“Whatever be the merits of that philo- 
sophy, the theory is that an  allottee 
from the Centra} Government or a local 
authority should not be at the mercy of 
law’s delays while being faced with in- 
stant eviction by his landlord save on 
payment of what in practice is penal 
rent, Faced with a Hobson’s choice, to 
quit the official residence or pay the 
market rent for it, the allottee had in 
turn to be afforded a quick and expediti- 
ous remedy against his own tenant. With 


that end in view it was provided that 


nothing, not even the Slum Clearance 
Act, shall stand in the way of the allot- 
tee from evicting his tenant by resorting 
to the summary procedure prescribed 
by Chapter IIIA, The tenant is even de- 
prived of the elementary right of a de- 
fendant to defend a proceeding brought 
against him, save on obtaining leave of 
the Rent Controller, If the leave is re- 
fused, by S, 25B (4) the statement madé 
by the landlord in the application for 
eviction shal] be deemed to be admitted 
by the tenant and the landlord is entitl- 
ed to an order for eviction, No appeal or 
second appeal] lies against that order, 
Section 25B (8) denies that right and 
provides instead for a revision .to the 
High Court wkose jurisdiction is limited 
to finding out whether the order com- 
plained of is according to law.” 


This observation is in the context of a 
proceeding under S, 14A where a land- ` 
lord on ceasing to be in Government ser- 
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~ vice is likely to be on che road, It ill- 
compares with S. 14 (1) (e). But apart 
from that, this decision is not helpful 
because the question did not arise in 
that case about the scope and ambit of 
S$. 25B (5). Undoubtedly, as has been 
stated in the decision, the object and 
purpose of the legislation assumes 
greater relevance while interpreting the 
language of the statute, The provision. 
under construction finds its place in the 
Delhi Rent Control Act. 1958, Its long 
title shows the object underlying the 
legislation, The long titi is; ‘An Act, to 
provide for control of rents and eviction 
and. rates of hotels, lodging houses and 
for the lease of vacant remises to Gov- 
ernment in certain areas in the Union 
Territory of Delhi’, The underlying ob- 
ject is to provide for ccntrol of eviction. 
This must inform every . interpretative 
process including the provision contain- 
ed in S. 25B (5). By construction of Sec- 
tion 25B (5) let us not return tothe davs 
when under the Transfer of Property 
Act except in the case ef fixed period of 
tenancy the tenant at wil] had no de- 
fence to offer and could be thrown out 
at the mere whim and fancy of the land- 
lord. When leave to contest the petition 
is refused the uninvestizated averments 
in the petition are deemed to be of such 
great evidentiary value as to result in 
eviction without the examination of 
those averments, The outcome of refusal 
to grant leave must stare into the. face 
while deciding the score of the power 
and jurisdiction under S5, 25B (5). 


17. In passing we may refer to two 
decisions of this Court in C.A. 179/82 
(Charan Dass Duggal v Brahma Nand, 
decided on January 11, 1982*) and C.A. 
527/82 (Om Parkash SaLija v. Smt. Sara- 
swat; Devi decided on February 8, 1982). 
We would have avoided any reference 
to these two decisions because the deci- 
sion in each case was rendered on the 
facts of the case but the Full Bench of 
the Delhi High Court referred to these 
two decisions and observed that the 
ratio in each of it runs counter to the 
larger Bench decisions of this Court in 
Busching ‘Schmitz’s (AIR 1977 SC 1569) 
and B. N, Mutto’s (AIR 1979 SC 460) 
eases and that the two earlier decisions 
provided the law of the land under Arti- 
cle 141 of the Constitution, We fail to 
. see any inherent confkct between the 


*Reported in 1982 Rajdkani LR 243 (SC). 
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aforementioned two earlier decisions and 
the two later decisions, The earlier two 
decisions have been fully discussed by 
us and we find nothing in the later two 
decisions which may even remotely be 
said to run counter to the ratio of the 
earlier decisions. 


18. It is indisputable that while 
examining the affidavit of the tenant 
filed under-S,.25B (4) for the purpose of 
granting or refusing to grant leave to 
contest the petition the landlord who 
has initiated the action has to be heard. 
It would follow as a necessary corollary 
that the landlord may controvert the 
averments made in the affidavit of the 
tenant but the decision to grant or re- 


fuse leave must be based on the facts 
disclosed in the affidavit, If they are 
controverted by the landlord that fact 


may be borne in mind but if the facts 
disclosed in the affidavit of the tenant 
are contested by way of proof or dis~ 
proof or producing evidence in the form 
of other affidavits or documents that 
would not be permissible, It is not the 
stage of proof of facts, it is only a stage . 
of disclosure of facts, Undoubtedly, the 
rules of natural justice apart from the 
adversary system we follow must per- 
mit the landlord to contest affidavit filed 
by the tenant and he can do so by con- 
troverting the same by an affidavit, That 
would be an affidavit in reply because 


tenant’s affidavit is the main affidavit 
being treated as an application seeking 
leave to contest the petition But, the 


matter should end there, Any attempt at 
investigating the facts whether they ap- 
pear to be proved or disproved is beyond 
the scope of sub-sec, (5) of S. 25B, View- 
ed from this angle the decision in 
Mohan Lal’s case (AIR 1982 Delhi 405) 
rendered by the Full Bench of the Delhi 
High Court is far in excess of the re- 
quirement of S. 25B (5) and the view 
taken therein does not commend to us. 
19, It was, however, urged that Sec- 
tion 37 (1) makes it obligatory for the 
Controller to not only hear the landlord 
but examine evidence at the stage of 
granting or refusing to grant leave to 
contest, S, 37 (1) provides that no order 
which prejudicially affects any person 
shall be made by the Controller under 
the Act without giving him a reasonable 
opportunity of showing cause against 
the order proposed to be made and until 
his objections, if any, and evidence he 
may produce in support of the same 
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have been considered by the Controller. 
Sub-sec, (2) of S, 37 provides that sub- 
ject to any rules that may be made under 
the Act, the Controller shall, while hold- 
ing an inquiry in any proceeding before 
him, follow as far as may be the prac- 
tice and procedure of a Court of Small 
Causes, including the recording of evi- 
dence, ‘S. 37 (1) prescribes procedure to 
be followed by the Controller in a pro- 
ceeding under the Act and sub-sec, (2) 
makes it clear that subject to the rules 
that may be made under the Act, the 
Court has to follow the practice and pro- 
cedure of the Court of Small Causes in- 
Clusive of the provision for recording of 
evidence, However, in this context it is 
advantageous to refer to sub-sec, (7) of 
S. 25B. It reads as under: 


"25B. (7) Notwithstanding anything 
contained in sub-section (2) of Section 37, 
the Controller shall, while holding an in- 
quiry in a proceeding to which the 
Chapter applies, follow the practice and 
procedure of a Court of Smal] Causes, 
including the recording of evidence.” 


Sub-section (7) of S. 25B opens with 
a non obstante clause and provides that 
while holding an inquiry in a proceed- 
ing to which the Chapter IIIA applies, 
the Controller has to follow the practice 
and procedure of a Court of Small 
Causes including the recording of evi- 
dence. S. 25B (1) leaves no room for 
deubt that it is a self-contained Code 
and that is why sub-sec. (7) had to open 
with a non obstante clause, It is crystal 
clear that while holding the inquiry un- 
der Chapter IIIA which incorporates 
S, 25B, the Court has to follow the prac- 
tice and procedure of a Court of Small 
Causes, It was, however, submitted that 
the non obstante clause excludes the ap- 
plication of sub-sec, (2) of S. 37 and not 
sub-sec, (1) of S., 37 and, therefore, 
when leave to contest is sought by the 
tenant not only the landlord can contest 
the same which is indisputable but the 
Controller wil] have to follow the pro- 
cedure prescribed in S, 37 (1), namely, 
inviting the objections, taking into con- 
sideration the evidence that may be pro- 
duced, etc, If S. 37 (1) is attracted and 
the evidence has to be produced and the 
Controller is bound to take that evidence 
into consideration, the evidence can as 
well be oral evidence which necessitates 
the examination and  cross-éxamination 
of' witnesses, If that is contemplated by 
S. 37 (1), incorporating 
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would be self-cefeating, On the contrary 
even the.exclusion of S, 37 (1) will ne- 
cessarily follow from the provision con- 
tained in sub-sec, (10) of S. 25B which 
reads as under: 


l "25 (10); Save as otherwise provided 
in this Chapter, the procedure for the 
disposal of an application for eviction on 
the ground specified in clause (e) of the 
proviso to sub-section (1) of Section 14 
or under Section 14A. shall be the same 
és the procedure for the disposal of ap- 
Plications by Controller.” 


It would appear at a glance that sub- 
sec, (10) operates to bring in S. 37 (1) 
after leave to contest is granted, How- 
ever, if there is any provision in S. 25B 
for dealing with an application under 
that section tha: would prevail over 
other provisions of the Act while con- 
sidering an application amongst others 
under S. 14 (1) proviso (e) if at the 
time of considering the application for 
granting leave the procedure under Sec- 
tion 37 (1) is to be followed it wouldl: 
render sub-sec. (10) superfluous and re- 
dundant. If S, 37 (1) were to govern all 
proceedings including the application for 
leave to contest the proceedings. sub- 
sec, (7) and sub-sec, (10) would both be 
rendered redundant, On the contrary the 
very fact that sub-sec, (7) provides that 
while considering the affidavit of the 
tenant seeking permission to contest the 
proceedings the practice and procedure 
oz the Small Causes Court will have to 
be followed itself indicates the legisla- 
tive intention of treating Chapter TITA 
and especially S, 25B as self-contained 
Code and this conclusion jis buttressed 
by the provision of sub-sec. (1) which 
provides that every application by land-] 
lord for recovery of possession of any 
premises on the ground specified in 
clause (e) of the proviso to sub-sec, (1) 
of S, 14 shal] ba dealt with in accord- 
ance with the procedure specified in Sec- 
tion 25B. Any other section’ prescribing 
procedure for disposal of application 
covered by sub-sec; (1) of S. 25B will be 
excluded, And that will also exclude 
S. 37 (1), The stage for considering the 
application for leave to contes; the peti- 
tion is anterior to the stage of hearing 
the substantive petition for eviction and 
the procedure for the disposal is. pre- 
scribed in -sub-sec, (7), After grant of 
leave to contest ‘sub-sec, (10) of S, 25B 
comes into operation and. -it. makes _ it}. 


: abiindantly ‘clear that:the procedure’ pre-: 
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scribed while holding an inquiry conse- 
quent upon the granting of leave to 
contest shal] be the same as required to 
be followed by the Controller. This di- 
rectly points in the direction of S. 37 (1). 
Therefore. it is crystal clear that Sec- 
tion 37 (1) is not attracted at the stage 
of considering an application for leave 
to contest filed under sub-sec, (4) and 
examined under sub-sec. 6) of S. 25B. 

20. Before concluding on this point 
conceding that) a summary procedure has 
been devised so that the bane of law 
courts and legal procedure as at pre- 
sent in vogue manifestly showing re- 
gard for the truth being tie last item on 
the list of priorities and, therefore, the 
tenant should not necessarily be permit- 
ted to prolong the litigation and cause 
hardship to the landlord who is seeking 
possession on the ground of personal 
requirement by raising antenable. and 
frivolous defence where sveedy decision 
. is desirable in the interes; of society, 
does not imply that ignoring the man- 
date of law, the Controller should hold 
trial at a stage not prescribed by the 
statute. Inability to make good a defence 


does not render every defence either 
frivolous or vexatious, Ir a civil pro- 
ceeding the courts decide on the pre- 


ponderance of probabilities 
be that while evaluating the evidence 
the Court may lean one way or the 
other but the one rejected does not ne- 
cessarily become vexatious or frivolous. 
The last two are positive concepts and 


have to be specifically fcund and it is. 
to offer 


not an end product of failure 
convincing proof becatse sometimes a 
party may fail to prove the fact because 
the other side can so doctor or  articu- 
late the facts that the prcof may not be 
easily available, Coupled with this is the 
fact that the justice delivery system in 
this country worshipped and ardently 
eulogised is an adversary system the 
basic postulate of which was noticed by 
this Court in Sangram Singh v, Election 
Tribunal, Kotah, (1955) 2 SCR 1 at p. 8: 
(AIR 1955 SC 425 at p, 429) as under: 
“Now a Code of procedure must be 
regarded as such, It is procedure, some- 
thing designed to facilitate 


for punishment and penalties, not a 
thing designed to trip people up,- - Too 
technical a construction of -sections that 


leaves no room for -reascnable elasticity - 
of interpretation -should -therefore.:. be: 
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further its ends; not a penal enactment 
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guarded against (provided always that 
justice is done on both sides) lest the 


very means designed for the furtherance 
of justice be used to frustrate it Next, 
there must be ever present to the mind 
the fact that our laws of procedure are 
grounded. on a principle of natural jus- 
tice which requires that men should not 
be condemned unheard, that decisions 
should not be reached behind their 
backs, that proceedings that affect their 
lives and property should not continue 
in their absence and that they should 
not be precluded from participating in 
them, Of course, there must be excep- 
tions and where they are clearly defined 
they must be given effect to, But taken 
by and large and subject to that pro- 
viso, our laws of procedure should be 
construed, wherever that is reasonably 
possible, in the light of that principle.” 
Add to this the harshness of the proce- 
dure prescribed under S, 25B. The Con- 
troller is the final arbiter of facts. Once- 
leave is refused, no appeal is provided 
against the order refusing leave (see 
sub-section (8) of Section 25B). A revi- 
sion petition may be filed to the High 
Court bu; realistically no one should be 
in doubt about the. narrow constricted 
jurisdiction of the High Court while 
interfering with findings of facts in ex- 
ercise of revisional jurisdiction Com- 
pared to the normal procedure certainly 
the procedure is a harsh one and that 
considerably adds to the responsibility 
of the Controller at the time of deciding 
the application for leave to contes,; the 
petition, Wisdom, sagacity and the con- 
sequence of refusa] to grant leave coup- 
led with limited scope of enquiry being 
confined to facts disclosed in affidavit of 
the tenant should guide the approach of 
the Controller. 


21. Since Sangram Singh the ever- 
widening horizon of fair procedure 
while rendering administrative decision 


as set out in Maneka Gandhi (AIR 1978 
Sc 597) should guide the approach of 
the Court while examining the encroach- 
ment, fetters and restrictions in the pro- 
cedure normally. . followed in Courts. 
Speedy trial is the demand of the day. 
but in the name-.of speedy trial a land- 
lord whose right of re-entry was sought 
to be fettered by a welfare . legislation 
with its- socia] orientation in favour of 


a class of, people unable to have its own 


roof over the, head—the tenant: ` should” 
not be exposed. to:-the vagaries of aug-' 
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menting that right which even when 
Rent Restriction Act was not in force 
had to be enforceg through the machi- 
nery of Jaw with normal tria] and 
appeal, 


22. What then follows. The Control- 
ler has to confine himself indisputably 
to the condition prescribed for exercise 
of jurisdiction. in sub-sec, (5) of S, 25B. 
In other words, he must confine himself 
to the affidavit filed by the tenant. If the 
affidavit discloses such facts—no proof 
is needed at the stage, which would dis- 
entitle the plaintiff from seeking pos- 
session, the mere disclosure of such facts 
must be held sufficient to grant leave 
because the statute says ‘on disclosure of 
such facts the Controller. shall grant 
leave’. It is difficult to be exhaustive as 
to what such facts could be but ordinari- 
ly when an action is brought under Sec- 
tion 14 (1) proviso (e) of the Act where- 
by the landlord seeks to recover posses- 
sion on the ground of bona fide personal 
requirement if the tenant . alleges such 
facts as that the landlord has other ‘ac- 


eommodation in his possession; 
that the landlord has in: his 


possession accommodation which is suffi- 
cient for him: that the conduct of the 
landlord discloses avarice for increasing 
rent by threatening eviction; that the 
landlord has been letting out some other 
premises at enhanced rent without .any 
attempt at occupying the same or using 
it for himself; that the dependents of 
the landlord for whose benefit also pos- 
session is sought are not persons to 
whom in the eye of law the landlord was 
bound to provide accommodation; that 
the past conduct of the landlord is such 
as would disentitle him to the relief of 
possession: that the landlord who claims 
possession for his personal requirement 
has not cared to approach the Court in 
person though he could - have without 
the slightest inconvenience approached 
in person and with a view to shielding 
himself from cross-examination prose- 
eutes litigation through an agent called 
a constituted attorney; these and several 
other relevant but inexhaustible facts 
when disclosed should ordinarily be 
deemed to be sufficient to grant leave. 


23. And now to the facts of this case. 
Really no elaborate discussion is neces- 
sary but what is stated herein is with 
a view to pointing out with respect how 
contrary to well established principles 
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and the mandatory requirements of the 


statute the learned Controller and the 
High Court dealt with the matter. The 
learned Controller in para two of the 


judgment set out five different defences 
raised by the tenant in his affidavit 
Seeking leave to contest the petition. The 
learned Controller then proceeded to 
note in para 3 of the order that the neti- 
tioner filed a counter-affidavit and, also. 
filed the sale deed of the house at 32, 
Anand Lok and further stated that the 
landlord has only one house of his 
ownership and that is the demised pre- 
mises, In summarising the contentions 
raised by the tenant in his affidavit the 
learned Controller overlooked two most 
important contentions: (1) that though 
the landlord Niranjan Deva Taya] for 
whose benefit the petition was filed has 
been in Delhi since 1972 yet the leave 
and license agreement in favour of the 
tenant was renewed in 1972 and 1973 
which would mean that even though 
Niranjan Deva Tayal, the rea] landlord 
whose proxy is Prem Deva Tayal, the 
constituted attorney, did not seek posses- 
sion but renewed the so-called leave and 
license agreement which would neces- 
sarily imply that he was not in need of 
the premises and that he has some ac- 
commodation in his occupation which 
he considers sufficient and could occupy 
it as of right. If that was not to be, he 


should have so stated in the petition. 
But the glaring lacuna in summarising 
the contentions made by the learned 


Controller is that the tenant stated in 
his affidavit that an identical unit at the 
back of. the demised premises fel] vacant 
in 1973 when M/s. Kirloskar & Co. vacat- 
ed the same and the same was let out 
to the Food Corporation of India at en- 
hanced rent. The learned Controller did 
not note the fact that a notice seeking 
eviction was served in 1974 and that too 
on the ground that Niranjan Deva Tayal 
required the premises for his personal 
occupation because he bona fide needs 
the same and yet no follow up action 
was taken till 1979 when on June 22, 
1979, a second notice of . eviction was 
served, If in a regular trial these facts 
are proved, is there any doubt about the 
outcome of the petition? There was the 
further: averment of which proper sum- 
mary is not made that even the Food Cor- 
poration of India appears to have vacat- 
ed the premises at the back of the de- 


mised premises and the samę is in ocx: 
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cupation of M/s. Coromation Spinning 
(India) and it is admitted that the same 
were le; out up. to and inclusive of the 
year 1981. The averment is that every 
time a fresh letting is imdulged into it 
is done after raising the zent, Could not 
the bona fides of the landlord on dis- 
closure of these facts be put in issue? 
Surprisingiy, contrary to the provisicn 
of law the learned Controller took the 
affidavit and counter-affidavit and reply 
affidavit as unquestioned evidence and 
proceeded to decide all disputed ques- 
tions of fact, Is this at all contempleted 
by S 25B? If not, the whele order would 
be without jurisdiction, But the more 
objectionable part overlocked by him is 
that the landlord who se2ks possession 
for himself and is admittedly in Delhi 
has not stated a single word on. oath 
about his requirements as to in what 
right he is occupying the premises in 
which he is at present staying, why after 
nearly seven years he js required to 
vacate the same and wnat necessitates 
his seeking possession of <he front por- 
tion when identical unit t the back fell 
vacant thrice during the period he was 
permanently in Delhi, IZ these facts 
without further elaboratian disclosed in 
affidavit of the tenant ar= not sufficient 
to grant leave, we would find it difficult 
to see a single case in which leave 
could ever be granted which would 
mean that the landlord fortunately hav- 
ing premises in Delhi wkere rents are 
fantastically high can hold tenants at 
ransom on the threat of eviction on 
the ground of persona] requirement and 
on refusal of leave obtein possession. 
We say not more. 


24. We then turn to the judgment of 
the High Court rejecting the revision 
petition filed by the tenart. The learned 
Chief Justice first examined the con- 
tention whether the den-ised premises 
were let for residence or for residence- 
cum-business, While exancining the con- 
tention, Clause 6 of the ‘Licence Deed 
was referred to which irter alia pro- 
vides that the licensee wii] however be 
free to use the said premises in part or 
in full also for office purposes provided 
the rules of the local authorities so per- 
mit and in such an event the licensees 
shal] pay to the owners ny increase in 
local taxes etc, etc, occasioned by such 
change of use of the said premises frem 
residence to office, The contention rais- 
ed in the petition of the tenant is -that 
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the premises were let for residence-cum- 
camouflaged 
license for lease but it is admitted on 
al] sides and it -is so stated in the peti- 
tion filed before the Controller by the 
constituted attorney of the landlord that 
the respondent was accepted as a tenant 
on monthly rent of Rs 2,000. It is no- 
where examined by the High Court as 
to when the license was terminated as 
alleged by the landlord in the petition 
and a contract of lease was entered into 
and what were the terms of the lease. 
The learned Chief Justice observed: 
‘a plain reading of the clause. spells out 
the sole purpose of letting being resi- 
dence’ and this observation is made in 
the shape of the positive finding. Since 
the entry in the premises the tenant has 
been using part of the premises for office 
with the specific and undisputed permis- 
sion of landlord and this fact is gloated 
over. Whether the rules permit such a 
use: whether there was such rule pro- 
hibiting such use, is a matter left to be 
inferred by a statement that no rule or 
bye-law was brought to the notice of 
the Court that such a use was permis- 
sible. If the landlord entered inte a con- 
tract of lease permitting non-residential 
use and yet if it is pleaded that such use 
can be made if the rules of the local 
authority permitted it, ordinarily one 
would expect the landlord to show that 
such uSe was impermissible. There is no 
finding to that effect, 


25. The learned Chief Justice then 
proceeded to examine the second conten- 
tion, whether the landlord Shri Niranjan 
Deva Tayal as Manager of the Hindu 
Undivided Family has other suitable ac- 
commodation at 32. Anand Lok. The High 
Court disposed of the contention by an - 
observation which bespeaks of non- 
examination of contention assuming 
that such examination at that stage was 
permissible, The High Court observed 
that the learned Controller rightly came 
to the conclusion that the premises be- 
long not to the respondent bu; to his 
brother. This approach jis wholly un- 
justified because the question was not 
whether Shri Niranjan. Deva Tayal for 
whose benefit possession was sought was 
the owner of the premises occupied by 
him and situated at 32, Anandlok, but 
the substantial question was in what 
right he was occupying the premises for 
a period extending over 7 years on the 
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date of the petition before the learned 
Controller and how it has become imne- 
rative for him to vacate the premises. 
No examination of the relevant aspects 
appeared ‘to have been undertaken and 
the revision petition was dismissed With 
great respect to the learned Chief Jus- 
tice, if such an approach is to be upheld, 
the legislative purpose in enacting the 
Rent Act stands defeated. Therefore it 
is not possible to accept the conclusion 
recorded by the High Court, both on 
account of non-examination of the rel- 
evant contentions and also on account 
of utterly incorrect approach as to how 
the matter has to be examined at the 
stage of granting or refusing to grant 
leave under sub-sec. (5) of S. 25B. 

26. We accordingly allow this appeal, 
Set aside the order of the learned Con- 
troller as well as'of the High Court and 
grant to the tenant leave to contest the 
petition for eviction and remit the case 
to the learned Controller for proceeding 
according to law, 

27. As Mr, D. V, Patel, learned coun- 

se] almost at the commencement of the 
hearing fairly conceded that this is a 
case in which leave to contest the peti- 
tion ought to have been granted and 
therefore even though we allow the 
petition, we cannot saddle the landlord 
with costs, We accordingly direct the 
parties to bear their own costs through- 
out ‘the proceedings, Costs of future pro- 
ceedings shall abide the final outcome 
of the petition.. . 
28 Aş we are remitting the case to 
the learned Controller where facts on 
trial are to be investigated any observa- 
tion on the merits of the contentions 
made for disposing of this appeal] have 
to, be wholly ignored in the subsequent 
proceedings as jf they have never been 
made.. E 

A, P. SEN, J. (Minority view):— 29. 
I agree that this pre-eminently is'a fit 
case where leave to contest the applica- 
tion under S, 14 (1) (e) must be granted 
to the tenant under sub-s, (5) of S. 25B of 
the Delhi Rent Control (Amendment) 
Act, 1958 (‘Act’ for short), but I have the 
misfortune to differ from the construc- 
tion placed upon the provisions contain- 
ed in sub-sec. (5) of S. 25B of the Act. | 

30. Sub-section (5) of S, 25B of the 
Act ‘reads as follows:— ` “i 


“The Controller shal] give to the ten~ 


ant leave to contest the application if 
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lord from obtaining an order 


were required, in 


ATR, 


the affidavit filed by the tenant .discloses 
such facts as would disentitle the land- 
for - the 
recovery of possession of: the premises 
On the ground specified in clause (e) of 
the proviso to sub-section (1) of Sec- 
tion 14, or under S. 144A.” 


31. There is a definite public purpose 
behind the enactment of Chapter IITA 
introduced by the Delhi Rent Control 
(Amendment) Act. 1976. The words “if 


the affidavit filed by the tenant discloses . 


such, facts as would disentitle the land- 
lord from obtaining an order for the re- 
covery of possession of the premises ‘on 
the ground svecified in cl. (e) of the 
proviso to sub-sec, (1) of S. 14 or under 
S., 14A” used in sub-sec, (5) of S, 25B are 
to be interpreted in a manner which is 
in consonance with the intention of the 
Legislature and must be construed in a 
sense which would carry out the object 
and purpose of the Act, The construc- 
tion to be adopted must be meaningful 
and innovative. A mechanical and lite- 
ra] construction of these words detached 
from the context of the other provisions 
as also the object and purpose of. the 
enactment will . reduce this beneficial 
legislation to futility. 


_ 32, Section 14A ‘of the Act was en- 
acted to confer the right to recover im- 


mediate possession, upon persons who 
being in occuvation of any residential 
premises allotted to them by the Cen- 


tral Government or any loca] authority, 
. pursuance of any 
general or special order made by that 
Government or authority to vacate such 
residential accommodation, or in default, 
to incur the liability to pay pena] rent. 
The whole object in S. 14A was to en- 
sure that all Government servants to 
whom residential accommodation had 
been allotted by the Government or any 
loca] authority, should vacate their 
Government accommodation, if they 
have any house of their own in the 
Union Territory of Delhi. 


33. Further, experience 
showed that landlords who were-in bona 
fide requirement of their accommodation 
for residential purposes under cl (e) of 
the proviso: t2 sub-sec; (1) of S, 14 were 
being put to great hardship due to the 
dilatory procedure of the suit, ` -It 


in the past — 


was — 
felt in the public interest that such land- 
lords who were in bona. fide. requirement l 


s 
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xf their residential: premises for - their 
wn occupation or for the occupation of 
any member of their: family dependent 
on them; ‘should. not .be subjected: to 
morotracted trial of a civil] swt with con- 
comitant rights of appeals, 

34. The underlying object behind the 
«enactment of Chapter ITA was that 
these classes of landlords ie a ‘landlord 
who was in bona fide requirement of his 


residential premises for his own occu- 
pation ‘or for the occupation 
of, any member of his family de- 


pendent on him under cl, (e) of the pro- 
viso to sub-sec, (1) of S. 14, or a land- 
lord seeking to enforce the right to re- 
cover immediate possession under Sec- 
tion 14A of the Act, should not be at 
the mercy: of law’s delays but there 
should be quick and expecitious reme- 
dy against his own ‘tenant, 

35. Apart from conferring rights 
under S. 14A to recover immediate pos- 
session, a summary. procedure for trial 
of applications made under 5, 14 (1) (e), 
or under S, 14A, was provided for by 
Chapter IITA. S. 25A provides that the 
provisions of Chapter IITA which con- 
tains Ss, 25A, 25B and 25C and any rule 
made’ thereunder shall have effect ‘not- 
withstanding anything ` 
therewith contained elsewhere. in’ 
Act or in any law for the -ime being in 
force”, By sub-sec, (1) of S. 25B, every 
application by a landlord for recovery of 
possession. of - any premises on 
ground specified in cl, (e) cf the proviso 
to sub-sec,.(1) of S. 14- or under Sec- 
tion 14A, has to be dealt wth in accord- 
ance with the procedure specified in 
Chapter IIIA, The. conferrat of the right 
to recover immediate .- possession under 
5. 14A on a person in occupation of any 
residential -premises allotted by the Cen- 
tral Government or: any local: authority 
necessitated a consequential . change- in 


the law, Such a person, before the enact- ` 


ment of S, 14A, could not aviet his own 
tenant because so long as ke was in oc- 
cupation of the residentia] accommoda- 
tion allotted to him, he could not-satisfy 
the requirement of cl, (e) of the proviso 
to sub-sec, (1) of S. 14 that. he 
not have any other. reasonably suitable 
accommodation, In order tkat the object 
of S. -14A may not be frus:rated, S, 25C 
provides that nothing contained. in sub- 
sec, (6) of S. 14 shall apply. to a land- 
lord . who. is in occupation’ of any . pre- 
1982 S.C.j/97 XU G—3. # 


Precision, Steel & Sngineering Works v. Prem Deva - 
‘mises allotted to him by the -Certral 


inconsistent ~ 
the ~ 


the © 


should - 
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Government ‘or anys local authority is 
required to vacate that residentia]: ac- 
commodation. There was also a__ similar 
change brought about with: respect to a 
claim by a landlord under cl. (e) of the 
proviso ‘to sub-sec, (1) of S, 14, Sub-sec- 
tion (7) of S 14 provides that where an 
order for recovery of possession is made 
on the ground specified in ci, (e) of the 
proviso to sub-sec, (1) of S. 14, the land- 
lord shall not be entitled to obtain im- 
mediate possession thereof before the ex- 
piration of a period of six months from 
the date of the order, Sub-sec, (2) of 
S. 25C reduces the period of six months 
to two months. 


36. One of the dominant objects 
with which the legislation was introduc- 
ed was to mitigate the hardship of land- 
lords who were in bong fide requirement 
of their residentia] premises and had 
made an application : for eviction under 
S, 14 (1) (e). or under S. 14A, and to ob- 
tain immediate possession of. such pre- 
mises without well-known travails of 
our procedural laws. The whole object 
was to confine the trial only to such 
cases where the tenant had such a de- 
fence as .would disentitle the landlord 
from obtaining an order. for eviction 
under S, 14 (1) (e), or under S, 14A, and 
to provide for a summary procedure ° of 
trial of such applications. The words “if 
the affidavit filed by the tenant discloses 
such facts” used in sub-sec, (5) of Sec- 
tion 25B of the Act must therefore take 
their colour from the context in which 
they appear. 


37. It is to mitigate the rigour of the . 
law that Parliament in its wisdom in- 
troduced Chapter IITA.. and made the 
summary procedure applicable to the 
trial] of applications under S14 (1) (e), 
or under S, 14A, It seeks to strike a 
balance between the competing needs of 
a landlord and tenant and has therefore 
provided that the tenant shal] have a 
right to apply for leave to contest, Sub- 
sec, (4) of S, 25B provides that the ten- 
ant shall not contest the prayer of evic- 
tion from the premises unless he has 
filed an affidavit stating the grounds on 
which he seeks to contest the applica- 
tion for eviction and obtains leave from 
‚Controller. Under ~- sub-sec.. (5) 
Controller is en- 
joined to give the tenant leave to con- 


test the application only if the affidavit 
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filed by the tenant discloses such facts 
as would disentitle a landlord for ob- 
_ taining. an order for the recovery of pos- 
session of tħe -premises -on the ground 
specified in cl. (e) of the proviso to sub- 
sec. (1) of S. 14 or under S 144. 


38. In Sarwan Singh v, Kasturi Lal, 
(1977) 2 SCR 421: (AIR 1977 SC 265 at 
p. 274) Chandrachud, J. {as he then was) 
after stating that the object of 5, 14A 
was to confer on a class of landlords the 
right to recover “immediate possession 
ef the premises”, observes: 

“Whatever be the merits ef. that philo- 
sophy, the theory is that an allottce 
from the Centra] Government, or a local 
authority should not be at the mercy of 
law’s delays while being faced with | in- 
stant eviction by his landlord save on 
payment of what in practice is. penal 
rent, Faced with a Hobson’s choice, to 
quit the official residence or pay. the 
market rent for it, the allottee had ‘in 
turn to be afforded a quick and expedi- 
tious remedy against ‘his own tenant. 
With that end in , view it was provided 
that nothing, not even the Slum Clear- 
ance Aci, shal] stand in the way of the 
allottee from evicting his tenants by re- 
sorting to the summary. procedure pre- 


scribed by. Chapter TITA) The tenan; is . 


éven deprived’ of the elementary right of 
a defendant -to defend a` proceeding 
brought against him, savé.on obtaining 
leave of the Rent Controller. If the leave 
is refused, by S. 25B (4) the statement 
made by the landlord in the application 
for eviction shall be deemed to be ad- 
mitted by the tenant and ‘the land] ord 
is entitled to an order for eviction, ` No 
appeal or second appeal lies against that 
order, Section 25B (8) denies that right 
and provides instead for a — revision to 
the High Court, whose jurisdiction is 
limited to finding out.whether the order 
complained of is according to law.” 
The provisions‘ of Chapter HIA’ have 
been enacted with the object, ‘in the 
words of Charidrachud, J., “to confer <a 
real, effective and. immediate Tight on a 
class of landlords to obtain’ possession 
of premises let out by them to their ten- 
ants.” The same considerations are ` ap- 
plicable to the disposal of applications 
ander cl. (e) ‘of the proviso to sub-sec- 
tion (1) of S, 14. ‘The right to recover 
immediate poss@ssion which decrués un- 
Ger S, 14A of the Act is equated by Par- 
liament with the landlord’s “bona: tide 
- requirement of- residential premises for 


his own occupation or for the occupational 
of the members of his family under Sec- 

tion 14 {1) (e). Sub-sec (5) of Sec, 25Bea 
govern the disposal of both and there- 

fore must be interpreted in ‘a manner 

which wil) carry out the  legislatives= 
saandate. 


38. Under the scheme of the Act the— 
grant or refusal of leave under sub-sec- 
tion (5) of S. 25B of the Act is the most 
crucia] stage of the proceedings initiated 
on an application for eviction -bv the 
landlord under S, i4 (1) (e). or under 
S. 14A, at which stage the Controller 
has to decide- whether the application 
should proceed to trial. The Controller 
obviously cannot come te a decision as 
to` whether or not leave to contest should 
be granted under sub-sec. (5) of S. 25B 
without affording the parties an oppor- 
tunity of a hearing, The Controller is 
not a Court but he has the. trappings of 
a Court, and he must conform to the 
rules of natural, justice, It must there- 
fore follow as a necessary corollary that 
the Controller has the, duty to hear. the 
parties on the question whether leave to 
contest should or should..not be granted 
under sub-sec, (5).of S, 25-B of the Act. 


40. Once it is conceded that the land- 
lord has a right to be heard on the 
question of grant of leave to contest un- 
der sub-sec, (5) of S, 255; it must fol- 
low as a necessary ‘implication: that’ he 
has a right to refute the facts alleged by 
the tenant in his affidavit filed under 
sub-sec, (4) of S, 25B and to show ‘that 
the affidavit filed under stib-sec, (4) of 
S. 25B by the tenarit does not represent 
the -true facts, The Controller is there- 
foré bound to give the landlord an op- 
portunity to meéet the allegations made 
by the tenant, The Controller must ap- 
ply his mind not only to the averments 


Made by the landlord in his application 


for eviction, but also to. the facts alleged 
by the tenant in his affidavit; for leave 
to: contest’ as wel] as the facts disclosed 
by the landlord in his affidavit in , re- 
joinder, besides the other material on 
record ie. the documents filed by the 
parties in support of: their respective 
claims in order to come’ to a conclusion 
whether the requirements of  sub-sec- 
tion (1) of S, 25B are fulfilled, It is difi- 
cult to lay down any rule of © universal 
application for each case must depend 
on its own tacts, To ask the Controller 
to confine only -to the affidavit filed by 
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the tenant is to ask him no- to apply 
his mind in a judicia] manner even if he 
feels that the justice of the case so de- 
mands. The Controller must endeavour 
to resolve the competing claims of land- 
lord and tenant to the grant or refusal 
of leave under sub-sec, (5) of S. 25B of 
the Act, by finding a solution which’ is 
just and fair to both the parffes, 

41. it is not suggested for a moment 
that the proceedings initiated on an ap- 
plication by the landlord under S, 14 (D 
(e). or under S, 14A, must undergo trial 


-at two stages. Under sub-sec_ (5) of Sec- - 


tion 25B, the Controller must prima 
facie be satisfied on a perusat of the 
affidavits of the parties to fhe proceed- 
ings and the other material on record 
that the facts alleged by the tenant are 
such as would disentitle tke landlord 
from obtaining an order for recovery of 
possession of the premises ‘or. the ground 
specified in cl, (ey of the proviso to sub- 
see, (1) of S, 14, or under S 14A, The 
word ‘disentitie’ is a strong word, and 
the Controller must be satistied thay the 
tenant has such a defence as would de- 
feat the claim of the landlord under 
cl. (e) of the proviso to sud-sece. (1) of 
S, 14, or under S. 14A. It cennor be that 
the Controller would set down the ap- 
plication for trial merely on perusal. of 
the affidavit filed by the tenang, without 
applying his mind to the pleadings of 
the parties and the materia. on record. 
If he finds that the pleadings are such 
as would entail. a trial, then the 
troller must grant the tenent leave to 
contest as the words “shalt grant to the 
tenant leave to. contest” in sub-see, (5) 
of S. 25-B make ae grant of leave obli- 
gatory. 

42. Tt is also necessary fo emphasize 
that the scope of sub-sec, 5) of S, 25B 
is restricted and the test of “triable 
issues” under Order XXXVWE. Rule 3 (5) 
of the Civil P) C.,-1908 is rot applicable, 


as the language of the two provisions is, 


different, The use of the word ‘such’: in 
sub-sec, (5) of S. 25B implies that the 
Controller has the power t limit the 
grant of leave to a particular ground. 
A tenant may take all kinds of pleas ir 
defence, The whole. object of sub-sec- 
tion (5) of S, 25B was to preven, the 
taking of frivolous pleas by tenants to 
protract the trial, Where the tenant 
seeks leave to contest the <pplication for 
eviction under S, 14 (1) @ or under 
S, 14A, he must file an affidavit under 
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KZ/KZB723/82/SSC : = - aa - 


S.C, 1539 


sub-sec, (4) of S. 25B raising his defence 
which must be clear, specific and posi- 
tive. The defence must also be bona 
fide and if true, must result in the ` dis- 
missal of landlord’s application, Defen- 
ces of negative character which are in- 
tended to put the landlord to proof or 
are vague, or are raised mala fide only 
to gain time and protract the proceed- 
ings, are not of the kind which will 
entitle the tenant to the grant of the 
leave. The Conroller. cannot set down 
the application for hearing without mak- 
ing an order in terms of sub-sec, (5) of 
S, 25B.. The trial must be confined only 
fo such grounds: as would disentitle the 
landlord to any relief Such an order 
for the grant or refusal of leave to con- 
test under sub-sec, (5) of S. 25B of the 
Act cannot be made without affording to 
the parties an opportunity of a hearing 
which, as we all know, does not only 
mean the right to address -the Controller 
but also consideration of the material 
placed before him by both the parties, 


43. I would, therefore, for my part, 
refrain from placing a litera] and mecha- 
nica] construction on sub-sec, (5) of Sec- 
tion 25B of the Act as it conflicts with 
the essentia] requirements of fair play 
and natura] justice which the Legisla- 
ture never intended to throw overboard. 
In my view, the landlord has a right to 
be afforded an opportunity to meet the - 
allegations ‘made by the tenant in the 
affidavit for leave to contest and filed 
under sub-sec, (4) of S, 25B ‘and there is 
a corresponding duty ‘Imposed on the 
Controller to hear the parties on the 
question whether such leave should . or 
should not be granted under sub-sec, (5) 
thereof and apply his mind to the plead- 
iñgs of the parties ane the material on 
record, . .. 

TE Appeal allowed. 
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D. A. DESAI AND R. B. MISRA, W. 
' Writ Peta. (Criminal) No. 1125 of 1982 
with Criminal Appeal No. 488 of 1982, D/- 
15-10-1982.8 a 

Biru Mahato, Petitioner-Appellant v. Dis- 
trict Magistrate, Dhanbad, Respondent. 


t Against judgment of Patna High Court in 
Writ Jurn. Case No: 40 of 1982 :(R), D/ 





7-4-1982 (Ranchi Bench). pr 


1540 S.C.. 


(A). Nationat- Security Act (65 of 1980), 
Section 3 -— Scope of — Subjective satisfac- 
tion of detaining authority — Nature of — 
Detenu already in jail — Subjective satisfac- 
tion reached without awareness of this fact 
— Detention order is vitiated. Writ Jurn. 
Case No. 40 of 1982 (R), D/- 7-4-1982 (Pat), 
Reversed. | 

A preventive action postulates that if pre- 
ventive step is not taken the person sought to 
be prevented may indulge into an activity 
prejudicial to the. maintenance of public 
order. Jn other words, unless the activity is 
interdicted by a preventive detention - order 
the activity which is being indulged into is 
likely to be repeated. This is the postulate 
of Section 3 (2). Now, if it is shown that 
the man sought to be prevented by a preven- 
tive order is already effectively prevented, the 
power under sub-section (2) of Section 3, if 
exercised, would imply that one who is 
already prevented is sought to be further 
prevented which is not the mandate of the 
section, and would appear tautologous. AIR 
1952 SC 350, Foll. (Para 5) 


A preventive order may be made against 
a person already confined to Jail or detained. 
But in such a situation it must be present to 
the mind of the detaining authority that 
keeping in view the fact that the person is 
already detained a preventive detention order 
is still necessary. The subjective satisfaction 


of the detaining authority must comprehend. 


the very fact that the person sought to be 
detained is already in jail or under detention 
and yet a preventive detention order is a 
compelling necessity. If the subjective satis- 
faction is reached without the awareness of 
this very relevant fact the detention order is 
likely to be vitiated. But it will depend on 
the facts and circumstances of each case 
AIR 1964 SC 334. and AIR 1982 SC 1023 
Foll. (Para 6) 


The awareness must be of the fact that the 
person against whom the detention order is 
being made is already under detention or in 
jail in respect of some offence. This would 
show that such a person is not a free person 
to indulge into. a prejudicial activity which 
is required to be prevented by a detention 
order. And this awareness must find its 
place either in the detention order or in the 
affidavit justifying the detention order when 
challenged. In the absence of it, it would 
appear that the detaining authority was not 
even aware of this vital. fact and mechani- 
cally proceeded -to pass the order which 


would unmistakably indicate that there was . 


non-application of mind to the relevant facts 
and any order of such serious consequenca 


Biru -Mahato. v. District Magistrate, Dhanbad ` 


Ai I. Rl 


when mechanically passed: without 'applicatio;» 
of mind is invalid. Writ Jurn. Case No. 4w 
of 1982 (R), D7- 7-4-1982 (Pat); Reversed. 
(Paras 8, 10 
(B) Constitution of india, Arts. 32, 136.— 
Affidavit — Preventive detention — Deponens 
describing himself as District Magistrat 
being detaining authority of detenu — State 
ment not brone out by record —, Subjective 
satisfaction of holder of office put in issue — 


.Mere occupant of office cannot arrogate to» 


substitute his subjective satisfaction — Affi 
davit must be ignored. (National Security. 
Act (1980), S. 3). (Para 11a 


Cases Referred: Chronological Paras 


AIR 1982 SC 1023 : 1982 Cri LJ 988 T” 
AIR 1964 SC 334 : (1964) 4 SCR 921 : 1964m 
(1) Cri LI 257 5am 
AIR 1952 SC 350 : 1952 SCR 756 5: 
Mr. U. P. Singh, Advocate, for Petitioner- 
Appellant; Mr. D. Goburdhan, Advocate, for 
Respondent. 


D. A. DESAI, J.:— By our order dated 
Oct. 8, 1982, the order of detention dated 
Feb. 5, 1982, made by the District Magis- 
trate, Dhanbad, against detenu Biru Mahato 
was quashed and set aside by us, further 
stating that the reasons would follow. Here 
are the reasons. 


2. Detenu Biru Mahato was arrested on 
Jan. 13, 1982, on the allegation that he was 
involved in two- incidents which occurred, 
first at 5 p. m. and the second at 5.30 p. m. 
on Jan. 12, 1982. In the first occurrence 
detenu and his associates appear to have 
committed offences under Ss. 341, 323 and 
506 read with Sec. 34 of the, Penal Code. 
F. I. R. led to registration of the offences 
at Bagmara Police Station numbered as 
25 (1/82. F. L R. No. 24 (1)/82 has been 
registered at Bagmara Police Station for 
Offences under Ss. 307 and 323, I. P. C. 
After his arrest the detenu was confined in 
prison. In respect of the first occurrence 
bail application of the detenu was accepted 
but in respect of the second occurrence the 





_ bail application was rejected by the learned 


District & Sessions Judge, Dhanbad on 
Feb. 12, 1982. In the meantime the District 
Magistrate, Dhanbad, made an «order on 
Feb. 5, 1982, in exercise of powers conferred 
by sub-sec. (2) read with sub-sec. (3) of S. 3 
of the National Security Act, 1980 (‘Act’ for 
short), directing that the detenu be detained 
so as to prevent him from acting in any 
manner prejudicial to the maintenance of 
public order. On Feb.: 10, 1982, grounds of 
detention were served on the détenu in ‘jail 
‘where. he was already detained. The grounds 


1982 


of detention referred..to the -two incidents 
which occurred on Jan. 12, 1982. The detenu 
made. a representation on Feb. 15, 1982, 
which was rejected by the Staze Government 
on Feb. 16;-1982. Case of the detenu was 
referred to the Advisory Board and after 
receipt of its report the State Government 
confirmed the order of detent:on. 


3. Detenu preferred a petition for a writ 
of habeas corpus in the High Court at Patna 
which was dismissed in limine by a Division 
Bench of the High Court. Detenu has filed 
this writ petition under Art. 22 as also ap- 
peal’ by special leave under Art. 136. Both 
the appeal and writ petition are being dis- 
posed of by this common judgment. 


4. Two contentions were canvassed on 
behalf of the detenu:, (i) the date on which 
the detention order came to 2e made the 
detenu was already deprived of his liberty 
as he was arrested and was confined in jail 
and, therefore, he was already prevented 
from pursuing any activity which may prove 
prejudicial to the maintenarce of public 
order, hence no order of detention could be 
made against him; (ii) the detaining auth- 
ority was not even aware that the detent 
was already in jail and the order 
from the vice of non-applicaton of mind 
In our opinion both the grourds are weighty 
and go to the root of the matter and woulc 
“vitiate the detention order. 


5. Sub-section (2) of S. 3 cf the Kees con» 
fers power on the Central Government or 
the State Government to mate an order of 
detention with a view to preventing any per- 
son from acting in any manger prejudicial 
to the security of the State aor from acting 
in any manner prejudicial to the maintenance 

f public order, etc. In this case the detain- 
ing authority has made the order on being 
satisfied that it is necessary o detain the 
detenu with a view to preventing him fromm 
acting in any manner prejudicial to the main- 
tenance of public order. A preventive actior 
postulates that if preventive step is not taken 
the person sought to be prevented may in- 
dulge into. an., activity prejudicial to the 
maintenance of public order. In othe: 
words,.unless the activity is ‘nterdicted by 
a preventive detention order the activity 
which is being indulged into is likely to be 
repeated. This is the postulate of the .sec- 
tion. .And this indubitably transpires from 
the language employed in sub-section . (2) 
which says that the detention order can be 
made with a view to preventng the person 
sought to be detained from acting 
manner prejudicial to the _Tmainfenance ‘of 


å 
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_ous imprisonment for ten years. 
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Now, if it is shown that the 
man: sought to be prevented by a preventive 
order is already effectively prevented, the 
power under sub-section (2) of S. 3, if exer- 
cised, would imply that one who is already) 
prevented is sought to be further prevented 
which is not the. mandate of the section, and, 
would appear tautologous. An order for, 
preventive detention is made on the subjec-| 
tive satisfaction of the detaining authority. 
The detaining authority before exercising the: 
power of preventive detention would take into 
consideration the past conduct or antecedent! 
history of the person and as a matter, 
of fact it is largely from the prior events 
showing the tendencies or inclinations of a, 
man that an inference could be drawn whe-, 
ther he is likely even in the future to act in| 
a manner prejudicial to the maintenance of; 
public order. If the subjective satisfaction) 
of the detaining authority leads to this con-: 
clusion it can put an end to the activity by 
making a preventive detention order. (See 
Ujagar Singh v. State of Punjab, and Jagjit 
Singh v. State of Punjab, 1952 SCR 756: 
(AIR 1952 SC 350)). Now, if the man is 
already detained can a detaining authority 
be said to have been subjectively satisfied 
that a preventive detention order be made? 
In Rameshwar. Shaw v. District Magistrate, 
Burdwan, (1964) 4 SCR 921:(AIR 1964 SC 
334), this Court held that as -an. abstract pro- 
position of law the detention order can ` be 
made in respect of a person who is- already 
detained. But having said this, the Court 
proceeded to observe as under (at pi 338 of 
AIR): 


“As an abstract err of law, there 
may not be any doubt that S. 3 (1) (a) does 


-not preclude the authority from passing an 


order of detention against a person whilst 
he is in detention or in jail; but the relevant 
facts in connection with the making of the 
order may differ and that may make a dif- 
ference in the application of the principle 
that a detention order can be passed against 
a person in jail. Take for instance, a case 
where a person has been sentenced to rigor- 
‘It cannot 
be seriously suggested that soon after the 
sentence of imprisonment is pronounced on 
the person, the detaining authority can make 


an order: directing the deténtion of the said 


person after he is released from jail at ‘the 
end of the period of the sentence imposed 
on him. In dealing with this question, again 
th> consideration of proximity of time will 
not be irrelevant...On the other hand, if a 
person who is’ undergoing imprisonment, ‘for 
a very short period, say for a month or two 
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er so, and it is known that he would sean 
be released from jail, it may be possible fer 
the authority {to consider the antecedent 
history of the said person and decide whe- 
ther the detention of the said person would 
be necessary after he is released from jai, 
and if the authority is bona fide satisfied 
that such detention fs necessary, he can 
make a valid order of detention a few days 
before the person is likely to ‘be released. 
The antecedent history and the. past conduct 
on which the order ef detention would be 
based would, in suck a case, be proximate 
in point of time and wouid have a rationel 
connection witk the conclusion drawn by the 
authority that the detention of the person 
after his release is eecessary. It may not be 
easy to discover such rational connecter 
between the antecedent history of the person 
who thas been sentenced to ten years’ riger 
eus imprisonment and the view that his de- 
tention should be ordered after he is releas- 
ed after running fle whole of his sentence. 
Therefore, we are satisfied that the question 
as to whether an ordet of detention can be 
passed against a person who ig in detention 
or in jail, will always have to be determined 
in the circumstances ef each case.” 

6. One can envisage a hypothetical caga 
where a preventive order may have te be 
imade against a person already cenfined to 
jail or detained. But in suck a situation as 
{held by this Court it must be present to the 
imind of the detaining authority that keeping 
jin view the fact that the person is already 
jdetained a preventive defention order is stil 
necessary. The subjective satisfaction of the 
detaining authority. must comprekend ‘the 
ivery fact that the persoa sought to be . de 
tained is already in jail or under. detention 
and yet a prevenfive detention order is a 
jcompelling necessity. If the subjective satis- 
faction is reached without the awareness of 
this very relevant fact the detention order is 
likely te be vitiated.. But as stated by this 
|Court it will depend em.the facts ando cir 
cumstances of each case. ' 


7. The view berein taken: finds furtizor 
support from tke decision of this Court in 
Vijay Kumar v. State of J. & K, APR 1582 
SC 1023, wherein this Count recentiy held 
as under (at p. 1027}: - 

“Preventive detention is resorted is £9 
thwart future action. T£ the detenu is already 
in jail charged with a serious offence, he is 
thereby prevented from acting in a manner 
prejudicial to the security of the State. May- 
be, in'a given case there yet may be the need 
to order preventive detention of a permor 
@hready im jal, Got im cack a situation tis 





' Pins Mabato v. Disiiict Masisirate,. Dhanbad 


- @£ seme offence. . This would shew that su 


the detention order or in the affidavit justi- 


ALR. 


detaining authority must disclose awarences 
of the fact that the person against whom an 
order of preventive detention is being made 
is to the knowledge of the. authority already 
in jail and yet for compelling reasons a prò 
ventive detention order needs to be mado. 
Where is nothing to indicate the awareness 
of the detaining authority that detenu was 
already in jail and yet the impugned order 
is required to be made. This, in. our opin- 
ton, clearly exhibits non-application of mind 
and would result ia invalidation of te 
order,” à 

8 This leads us to the second limb of 
the submission. Conceding that in a given 
case a preventive detention order is requited 
te be made even against a person who is 
already in jail or under detention and that 
the detaining authority shows its awareness 
Gf the fact situation and yet passes the de 
fantien order, the detention order must show 
an the face of it that the detaining auth- 
ority was aware of the situation. Gtherwis 
the detention order would suffer from vice 
ef oen-application of mind. Whe awareness 
aust be of the fact that the person against 
waem the detention order is being made is 
already under detention or in jait fe resp 










a person is not a free person te indulge isto 
a prejudicial activity which is ‘required to 
be prevented by a detention order. And 
this awareness must find its place either in 


fying the detention order when. challenged. 
In the absence of it, it would appear that), 
the detaining authority was not even. aware 
of this vital fact and mechanically proceed- 
ed to pass the order which would womis 
fakably indicate that there was non-applica 
tion of. mind to the relevant facts and 
ordet of such serious consequence whea 
mechanically passed without application 

mind ts liable to be set aside as invalid. 


~ & "Turning to the facts of this case the 
‘defention order refers to Biru Mahate son 


of Mohan Mahato - of village Jamdiha, 
P. S. -Bagmara, Dist. Dhanbad. -Yhere is 
wat even a whimper of the detenu being in 
jai— for nearly -free weeks prior- te the date 
an. which the detention erder was made. 

19 The detenu is referred to as ane who 
fs staying at a certain place and is a fo0 
permon. Assuming that this inference from 
the cere description of the detenu in the 
detention arder ig ‘impermizsible, the afidavit 
fs conspicuously silent on this point, Not a 

word fo gaid that the detaining authority 


‘was aware of fhe fact that the dolenu was 


already im jail and yet it became e compelling 


necessity to pass the detention oder. There- 
fore, the subjective satisfactior.. arrived at 
clearly diseloses a non-applicacion of mind. 
to the relevant facts: and the order is vitiated. 

it. My. U. P. Singh, learned. counsel for 
the detenu urged that this Coari should noè 
take inte consideration the affidavit filed by 
Dr. J. S. Brara on behalf: of tie respondent 
Dr. J. S. Brara, describing himself as Dis- 
triet Magistrate, Dhanbad, has made the aff 


davit as if he was the detaining authority. 


When this statement was challenged on be- 
half of the detenu, Mr. Goburdhun, learned 
counsel for the respondent wzat to the cx- 
treme length of asserting that Mx. Brara was 
the éetaining authority. At that stage Mr. 
U. P. Singh, learned counsel fer the detenu 
preduced the original order of detention 
signed by one Shri D. Nand Kumar as Dis- 
trict Magistrate. This was shown to Mir. 
Goburdhun and he was unable to sustain 
his submission that Mr. Brara who has fileG 
the affidavit was the detaining authority. In 
fact, at one stage we were inclined to take 
a very serious view of the conduct of Me. 
Brata in making the affidavit as if be is the 
detaining authority.. In para 1 he has ge- 


scribed himself as District Magistrate being 


the detaining authority of the petitiones 
whieh statement is not borne out by ths 
record. He may be the holéer of. office of 
, District Magistrate. But when ‘the Subjective 
satisfaction, ef holder of office is put in issus 
the mere oecupant of office zannot arrogata 
to substitute his subjective satisfaction, Ha 
may speak from the record but that is nat 
the case here. Therefore, the affidavit of 
Mr. Brara has te be ignored and one must 
reach the’ conclusion that the ayerments 
made by the detenu- have renained uncor- 
troverted, 


12. For these reasons we haye quashed 
and se aside the order of detention. 


_ Petition and appeal. alioweg. 
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. preventive order is already 
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Natiosal Security Act (65 of 1980), S. 3 (2) 
zaë (3) — Detention order with a view ts 
preventing tke person sought to he. detained: 
from: acting i the manicr. prejudicia) to 
waintenamee of public order @ can be pase 
et. if ke ts. already ecouGed in fal: 


Å preventive action postulates that if pec- 
ventive step is not taken the person. sought 
te be prevented may indulge into am activity 
prejudicial to the maintenance ef public 
order. In other words, unless the activity is 
interdicted by a: preventive’ detention’ order 
the activity which is being. indulged into is 
likely to be repeated: This is the postulate 
of the ‘section. “And this indubitably trans- 
pires from the language employed: in: sub- 
section (2) which says that the detention 
order can be made with a view to preventing 
the- person sought to be detained from acting 
in any manner prejudicial to the mainten- 
ance of public order. Now, if it is shown 
that the man sought te be prevented by a 
effectively pre- 
vented, the: power under sub-section (2) of 
S. 3; if exercised, would: imply that one. who _ 
is already prevented: is sought to be further 
prevented which is net the mandate of the 
section, and would appear tautologous. An 
order for preventive: detention is made on 
the subjective satisfaction of the detaining 
authority. The detaining authority before 


exercising the power of preventive detention 


would take into consideration. the past con- 
duct or antecedent history. of the person and 
as a matter of fact it is largely from the 
prior events showing the tendencies: or incli- 
nations of a man that. an. inference could be 
drawn whether he is likely even: in the future 
te act in a manner prejudicial to the main- 
tenance ef public order. H .the subjective 
satisfaction of the detaining authority leads 
to this conclusion it can. put an end to the 
activity - by’ making a preven detention 
order. ‘(Para 14) 

Where'‘a pete mde may have to be 
made against a person already confined to 
jail -or detained, it must be present to the 
mind of the. detaining. authority that keep- 
ing in view the fact that the person is already 
detained a preventive detention order is still 
necessary. The subjective satisfaction of the 
detaining authority must comprehend the 
very fact that the _person sought to be de 
tained is already in jail or under deténtion 
and yet a preventive detention order is a 
compelling necessity. If the subjective satis- 
faction is. reached witħout the awareness of 


- this very relevant fact the detention order is 
- -Hkely to be: vitiated: Farther, 
‘ness ‘must’ find: its place either in the deten- 


this: aware- 
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tion .order or .in ‘the affidavit justifying - the 
detention - order - when -.. challenged. - 
absence .of this awareness would permit:an 
inference that the detaining.: authority. was 


not even aware. of this -vital fact and mecha- 


nically proceeded to pass the. order which 
would unmistakably indicate that there was 
non-application of mind to the most relevant 
fact and any order of such serious conse- 
quence resulting in deprivation of liberty, if 
‘mechanically passed without application `of 
mind, is obviously liable to be set aside as 
invalid. . (Case law discussed). 
(Paras 12, 14) 
In the instant case not a word is said that 
the detaining authority was aware of the fact 
that the detenu was already in jail and «yet 
it became a compelling necessity to pass the 
detention order. Therefore, -the subjective 
satisfaction arrived at clearly discloses a non- 
application of mind to the relevant facts 
and the order is vitiated. (Para 15) 


Further, in the instant case the District 
"` Magistrate, the detaining authority has not 
chosen to file his affidavit. The affidavit in 
opposition is filed by a Sub-Inspector’ of 
Police. And the Sub-Inspector of ' Police 
does not say how he came to know about 
the subjective satisfaction of the District 
- Magistrate. He does not say that he had 
access to the file or he is making the affida- 
vit-on the basis of the record - maintained 
by the District Magistrate. Therefore, the 
inference is irresistible’ that at the behest of 
the Sub-Inspecor of Police who. appears to 
be the investigating officer in some criminal 
‘case in which each of the detenu is impli- 
cated, the District Magistrate completely 
abdicating his responsibilities, made the de- 
tention order. If the District Magistrate is to 
act in the manner he has. done in this case 
by completely abdicating his functions in 
favour of an officer of the level of a, Sub- 
Inspector of Police, the fundamental right 
of personal liberty will be exposed to serious 


jeopardy. (Paras 16, 17) 
Cases Referred: . Chronological Paras 
AIR 1982 SC 710 : (1982) 1 SCC 271: 1982 

Cri LJ 340 16, 18 


AIR 1982 SC 1023: 1982 Cri LJ 988 13 
AIR 1964 SC 334: (1964) 4 SCR'921 11, 14 
AIR 1952 SC 350: 1952 SCR .756 11 
DESAI, J.:— On Oct. 8, 1982, we quash- 
ed and set aside the detention order. dated 
: Dec. 26, 1981 in respect of detenu Merugu 
- Satyanarayana. sjo., Ramchander, deferring 
_th giving of the reasons to a later date. . 
2. On the same day we- quashed the’ 
tention order dated Feb. 13, 1982, in. respect 


Merugu Satyanharayana .v. State of A. P. 


` The. 


‘(in the counter-affidavit the date of the 


de- - 


AER 


~of. detenu . Bandela Ramulu..@; -Lehidas 
@. Pèddi Rajulu. ‘@ Ramesh; sjo. Venkati, 
deferring the giving of me reasons o a later 
date. i . 


3. Identical sontenitene were rated sin 
both these petitions and, therefore, by. this 
common order we. proceed to give our rea- 
sons on the basis of which we’ “made -the 
aforementioned orders. . ` Se td 

W. P: 1166/82, 


4 Detenu M. EE aaae was working 
in Belampalli Coal’ Mines. According to 
him he was arrested on Oct. 22, 1981, but 
was kept in unlawful custody till Oct: 31, 
1981, when he was produced before the 
Judicial Magistrate who took himin judicial 
custody and sent him to Central Jail, Waran- 
gal. According to the respondents” detenu 
was arrested on Oct. 30, 1981, and was pro- 
duced before the Judicial Magistrate on 
Oct. 31, 1981. When he was thus confined 
in jail a detention order dated Dec. 26, 1981 
de 
tention order is shown to be Dec. 28, 1981) 
made by ‘the District Magistrate, “Adilabad, 
in exercise of the power conferred by sub- 
section (2) read with sub-sec. (3) of S. 3 .of 
the National Security Act, 1980 (Ac? for 
shart) was served upon him on Dec. 29, 1981. 
The District Magistrate also served. upon the 
detenu grounds of detention on Jan. 2, 1982. 
It is not clear from the record or from. the 
counter-affidavit filed on behalf of respon- 
dents: 1 to 3 whether’ any representation was 

made by the detenu and when . the’ matter 
was disposed of by the Advisory Board. 
W. P. 1167/82. 


. § Detenu Bandela Ramulu according to 
him was arrested on Jan. 1, 1982, and he 
was produced before the Judicial Magistrate 
on Jan. 11, 1982. The dates herein men- 
tioned are controverted by the respondents 
and they assert in the counter-affidavit that 
the detenu was arrested on Jan. 8, 1982, and 
was produced before the Judicial] Magistrate 
on Jan. 9, 1982.. During the period of his 
incarceration the District Magistrate. Adila- 
bad in exercise of the power conferred .. by 
sub-section (2) read. with sub-sec. (3) of S. 3 
of the Act made an order of. detention 
which was served on the detenu. in’. District 
Jail, Nizamabad, on Feb. 14,` 1982. Even in 
this case it is not clear from the record whe- 


ther the detenu made any representation or 


how his case was dealt with by the Advisory 
Board. 


6. The detenu in each of these ‘petitions 


- filed a- petition for writ. :of habeas corpus in 


the. Andhra. Pradesh High Court.. - It: appears 


1982: 


‘ both the petitions were rejected. Thereafter 


the: ‘Present petitions: were filed. 

' 7. It may be stated at ` the ` outset ` that 
there is some dispute about the date of arrest 
of detenu in-each case. Bu: in order to 


‘focus attention on the substantial contention 


canvassed -in each case we would proceed on 
the assumption that the date of arrest given 
in each case by the respondents is correct. 
We do not mean to suggest that the aver- 
ment of the respondents wich regard to the 
date of arrest is correct but that would be 
merely a presumption for. the purpose of dis- 
posal of these petitions. 


8. Mr. Gobinda Mukhoty, learned coun- 
sel who appeared for the detenu in each 
petition urged that on the čate on which the 
detention order came to be made against 
each detenu he was already deprived of his 
liberty as he was already acrested and was 
confined in jail and, therefore, he was already 
prevented from pursuing ary activity which 
may prove prejudicial to the maintenance of 
public order. Hence no wder of detention 
could be made against him 


9. The impugned detention order in each 
case recites that the- detain-ng. authority, the 


District Magistrate of Adilebad, - made the 


impugned detention order vith a view to 


preventing the detenu from continuing to 


‘act further in the manner prejudicial to the 


‘maintenance of public order. 


10. The fact situation ir each case as 
transpires from the counter-affidavit filed on 
behalf of the respondents is that detenu 
Merugu Satyanarayana was in jail since 
Oct. 31, 198i, and the detention order in his 
case was made on Dec. 28 1981, meaning 
thereby that the detenu wa; already confined 
in jail for a period of neatly two ` months 
prior to the date of the detention order. 
Similarly, in the case of detenu Bandela 
Ramulu according to the  counter-affidavit 
he was arrested on Jan. 8, 1982, and was 
confined to jail under the orders of the First 
Class Magistrate from Jan 9, 1982. The 
detention order in his case was made on 
Feb. 13, 1982, meaning -hereby that the 
detenu was already confined to jail for a 
period of one month and “our days prior to 
the date of the detention crder. It is in the 
background of.this fact situation in each 
case that the contention canvassed on behalf 


' of the detenu by - Mr: Musnory may be ex- 


amined. 

11. Sub-section D of S. 3 of the Act 
confers power- on the jeter Government 
or-ithe State- Government tọ make’ an order 
‘of detention’ witha view to ‘preventing: ‘any: 
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person. . from: acting in any manner prejudi- 


' cial to the secucity..of the State or from act- 


ing in any manner: prejudicial to the | main- 
tenance of public order, etc. In this case 
the detaining: authority has made the order 
on being satisfied that it is necessary to 
detain the detenu with a view to preventing 
him from acting in any manner prejudicial 
to the maintenance of public order. A pre- 
ventive action postulates that if preventive 
step is not taken the person sought to be 
prevented may indulge into an activity pre- 
judicial tc the maintenance of public order, 
In other words, unless the activity is inter- 
dicted by a preventive detention order the 
activity which is being indulged into ‘is likely 
to be repeated. This is the postulate of the 
section. And this indubitably transpires 
from the language employed in sub-sec. (2) 
which says. that the detention order can be 
made with a view to preventing the person 
sought to be detained from acting in any 
manner prejudicial to the. maintenance of 
public order. Now, if.it is shown that the 
man sought to be prevented by a preventive 
order is already effectively prevented, the 
power under sub-section (2) of S. 3, if exer-| 
cised, would imply that one who is already 
prevented is. sought to be further prevented 
which is not the mandate of the section, and 
would appear tautologous. An order for 
preventive detention is made on the subjec- 
tive satisfaction of the detaining. authority. 
The detaining authority before exercising the 
power of preventive detention would take 
into consideration the past conduct or ante- 
cedent history of the person and as a matter 
of fact it is largely fromthe prior | events 
showing the tendencies or inclinations of a 
man that an inference could be drawn whe- 
ther he is likely even in the future to act in 
a manner prejudicial: to the maintenance of 
public order. If the subjective satisfaction 
of the detaining authority leads to this con: 
clusion it can put an end to the activity by 


making a preventive detention order, (See 
Ujagar Singh v. State of Punjab and Jagjit 


Singh v. State of Punjab, 1952 SCR 756: 
(AIR 1952 SC 350)). Now, if the man is 
already detained, can a detaining authority 
be said to have been subjectively satisfied 
that a preventive detention order be made? 
In Rameshwar Shaw v. District Magistrate, 
Burdwan, (1964) 4 SCR 921: (AIR 1964 SC 
334), this Court held that as an abstract pro- 
position of law. the detention order can be 
made in respect of a person who is already 
detained. But having said this,- the Court, 
proceeded to observe as “unger (at p. 338. of . 
AIR): - G ; 
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“As an abstract proposition of law, there 
may not be any doubt that S. 3 (3) {a) does 
not preclude the authority from passing an 
order of detention against a person whilst 
he is in detention or in jail, but the relevant 
facts in-connection with the making. of . the 
order may differ and that may make a dif- 
ference in the application of. the principle 
that a detention order can be passed against 
a person in jail. Take for instance, a case 
where a person has been sentenced to rigor- 
ous imprisonment for ten years. -It cannot 
be seriously suggested that soon after- the 
sentence of imprisonment is pronounced on 
the person, the detaining ‘authority can make 
an order directing the detention of the said. 
person after he is. released from jail at the 
end of the period of the sentence imposed 
on him. In dealing with this question, again 
the consideration of proximity of time will 
not be irrelevant. On the other. hand, if a 
person who is undergoing imprisonment, for 
a very short period, say for a month or two 
or so, and it.is known that he would soon 
‘be released from jail, it may be possible for 
the authority to consider the. antecedent 
history of the said person and decide whe- 
ther after he is released from jail, and if the 
authority is bona fide satisfied that such de- 
tention is necessary, he can make a valid 
order of detention a-few days before ' the 
person. is: likely to be released.. The antece-. 
dent history and the past conduct on which 
l the order of detention would be based would, 

in such a case, be proximate in. point . of 
as and would have a rational connection 
with -the conclusion drawn by the authority 
that the detention of -the person after his 
release is necessary: It. may not be easy to 
discover such rational connection between 
the antecedent history of the person who has 
been sentenced to ten years’ -rigorous impri- 
sonment and the view . that his. detention 
should be ordered after he is released after 
running the whole of his sentence. . There- 
fore, we are Satisfied that the question: as to 


whether an order: of detention. can: be passed - 


against „a person: who is. in detention or in 
jail, will always have to be determined in the 
circumstances -of each case.” _— 


12,- One can envisage a hypothetical’ case. 
Where a preventive order may have to i 
made. against a person already’ confined ` 
jail or detained: But in. such a situation as 
held by this Court it must be present ‘to the 
mind of the detaining authority that keeping 
in view the fact. that the person is already 
detained a preventive detention order is still 
necessary. The subjective. satisfaction of the 
detaining authority must comprehend -tho 


Merga. Satyanarayana v. State of A. È. 


A.LR. 


very fact that the person sought to'be detain- 
ed is already in jail or under detention and 
yet a preventive detention order is a com-! 
pelling necessity. Hi the subjective satisfac- 
tion is reached without the awareness of this 
very relevant fact-- the - detention order is 
likely to be vitiated. But as stated by this 
Court it will depend on the facts and cir 

cumstances of each case, 


13. The view herein taken finds™ further 
support from the decision of. this Court in 
Vijay Kumar v. State of J. & K., AIR 1982 
SC 1023, wherein this Court recently held 
as under (para 9): 


“Preventive. detention is resorted to,, to 
thwart future action., Jf the detenu is already 
in jail charged with a serious offence, he is 

thereby prevented. from acting in a manner 
prejudicial to the security of the State. May- 
be, in a given case there yet may be the need 
to order preventive detention of a person 
already in. jai]. But in such a situation the 
detaining | authority must disclose, ‘awareness 
of the fact that the person against whom an 
order of preventive detention is being made 
is to the knowledge of the authority already 


in jail and yet for compelling reasons a pre 


veative detention order needs to be made, 
There is nothing to indicate the ` awareness 
of the -detaining authority that. detenu was 
already ‘in jail and yet the impugned order 
is required to be made. This, in our opin- 
ion, clearly exhibits non-application of mind 
and would result -in aavelidation of the 
order.” 


44, Mr. Mukhoty oa contended” that 
even if a hypothetical case can be envisaged 
as contemplated by the decision of this 
Court in Rameshwar Shaw’ (AIR 1964 SC 
334) that a preventive detention order be 


‘comes necessitous in ‘respect of a person 


already confined to jail, the detaining auth- 
ority must show its awareness of the fact 
that the person in respect of ‘whom deten- 
tion orderis being made is already in jail 
and yet a' detention order is: a compelling 
necessity. Ht was urged that this awareness 
must appear on the face of the record as be- 

ing set out in the detention order or at ‘Teast 
in the’ affidavit in opposition filed in a pro- 
céeding challenging the- ‘detention order. 
Otherwise, ‘according to Mr. .Mukhoty, the 
detention order: would’ suffer from the vice 
of non-application of mind. The awareness 
must be of the fact that the person against 
whom the ‘detention order is being made is 
already under detention or in jail in respect 
of some offence or for some-reason. - This: 
would show that such a’ person is not a free 
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person to indulge inte a prejudicial activity 
which is required to be‘ prevented by deten- 
tion order. And this awareness must find 
its place either in the detention order or in 
the affidavit justifying the detention order 
when challenged. ` The- absence of this 
awareness would permit- an inference that 
the detaining authority was not even aware 
of this vital fact and mechanically proceed- 
ed to pass the order which would unmis- 
takably indicate that there was non-applica- 
tion of mind to the most relevant fact and 
any order of such serious consequence Te- 
sulting in deprivation of liberty, if mechani- 
cally passed without applicetion of mind, is 
obviously liable to be set aside as invalid. 
And that is the case here. i ' 

15. Coming to the facts in each case, the 
detention order refers te the name of the 
detenu and the place of his residence. ‘There 
is not even a remote indication that the per- 
son against whom the deteation order is be- 
ing made is already in jail ia ome case for a 
period of roughly. two months and in an- 
other case for a period of one month and 
four days. The detenu is referred to as one 
who is staying at a certain slace and appears 
to be a free person. Assuming that this 


inference from the mere description -of the 


detenu in the detention order is impermis- 
sible, the affidavit is consp.cuously silent on 
this point. 
taining authority was aware of the fact that 
the detenu was already in fail and yet it be 
came a compelling necessity to pass the de 
tention order. Therefore, the subjective 
satisfaction arrived at clearly discloses anon- 
application of mind to the -elevant facts and 
the order is vitiated. JE 


16. The next contention urged by Mr. 
Mukhoty was that the decaining authority 
has not filed an affidavit ia Opposition but 
the same has been filed by sne Sub-Inspector 
of Police and itl. speaks about the subjective 
satisfaction of the detaining authority viz., 
the District Magistrate and this would show 
that the District Magistrate had completely 
‘abdicated his functions in favour of the Sub- 
inspector of Police. The affidavit in oppo- 
sition on behalf of respondents 1 to 3 who 
are the State of Andhra Pradesh, the District 
Magistrate, Adilabad and fe Jailor, Central 
Prison, Hyderabad;. has beer: filed by M. Ven- 
katanarasayya who has described himself ag 
Sub-Inspecter of Police. The same Sub- 
Inspector has filed affidavit-ia-opposition - in 
both the casts. In para 1 3f the affidavit in 
opposition it is stated that the ‘deponent as 
a Sub-Inspector of Police & well acquainted 
with all the facts of the case. Ia para 7-of 
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Not a word is said that the de- 


the affidavit-in-opposition in writ petition 
1166/82 he has stated that: ‘Only after 
deriving the subjective satisfaction, the de 
taining authority passed order of detention 
against the defenu, as his being at large, will 
prejudice the maintenance of public order. 
We. are completely at a loss to understand 
how a Sub-Inspector of Police can arrogate 
to himself the knowledge about the subjec- 
tive satisfaction of the District Magistrate 
on whom the power is conferred by the Act. 
If the power of preventive detention is to 
be conferred on an officer of the level and 
standing of a Sub-Inspector of Police, we 
would not be far from a Police State. Par- 
liament has conferred power primarily on 
the Central Government and the State Gov- 
rament and ic some specific cases, if the 
conditions set out in sub-section (3) of S. 3 
are satisfied and the notification is issued by 
the State Government to that effect, this 
extraordinary power of directing preventive 
detention can be exercised by such highly 
placed officers as District Magistrate or 
Commissioner of Police.: In this case th 
District Magistrate, the detaining authority 
has not chosen to file his affidavit. The affi- 
davit in opposition is filed by a Sub-Inspector 
of Police. Would this imply that Sub- 
Inspector of Police had access to the file of 
the District Magistrate or was the Sub-In- 
spector the person who influenced the deci- 
sion ef the District Magistrate for making 
the detention order? From the very fact 
that the respondents sought to sustain the 
order by filing an affidavit of Sub-Inspecter 
of Police, we have serious apprehension as 
to whether the District Magistrate coni- 
pletely. abdicated his functions in favour of 
the Sub-Inspector of Police. The file was 
not made available to the Court at the time 
of hearing of the petitions. Rut number of 
inferences are permissible from the fact that 
the District Magistrate though a party did 
not file bis affidavit justifying the order and 
left i€ to the Sub-Inspector of Police to fill 
in the bill. And the Sub-Inspector of Police 
docs not say how-he came to know about 
the subjective satisfaction of the District 
Magistrate. He does not say that he had 
access fo the file or he is making the affida- 
vit on the. basis of the récord maintained by 
the District Magistrate. Therefore, the in- 
ference is irresistible that at the behest of the 
Sub-Inspector of Pelice who appears to be 
the investigating officer in some criminal case 
in which each of the detenu is implicated, 
the District Magistrate completely abdicating 
his responsibilities, made the detention order 
This Court in. A. K. Roy v. Union of India, 
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(1982) -1.SCC 271 : (AIR 1982 SC 710), while 
upholding the validity of the -National . Secu- 
rity Act, repelled the contention that it is 
wholly unreasonable to confer upon the Dis- 
trict Magistrate or Commissioner of Police 
the power to issue orders of detention for 
reasons mentioned in sub-section (2) of S. 3, 
observing that the District Magistrate or th2 
Commissioner of Police can take action 
under sub-section (2) of S. 3 during the 
periods specified in the order of the State 
Government only. This Court also noticed 
another safeguard, namely, that the order 
of the State Government under sub-sec. (3) 
of S. 3 can remain in force for a period of 
three months only and it is during this 
period that the District Magistrate or the 
Commissioner of Police, as the case may be. 
can exercise power under sub-section (2). of 
S. 3. The further safegiiard noticed by this 
Court is that both these officers have to 
forthwith intimate the fact of detention to 
the State Government and no such order of 
detention can remain in force for more than 
12 days after the making thereof unless, in 
the meantime, it has been approved by the 
State Government. The Court observed that 
in view of these inbuilt safeguards it cannot 
be said that excessive or unreasonable power 
is conferred upon the District Magistrate or 
the Commissioner of Police tœ pass orders 
under sub-section (2) (see para 72). l 


17. If the District Magistrate is to act 
in the manner he has done in this case by 
completely abdicating his functions in favour 
of an officer of the level of a Sub-Inspector 
of Police, the safeguards noticed by this 
Court are likely to prove wholly ‘illusory and 


the fundamental right of personal liberty 


will be exposed to serious jeopardy. | We 
only hope that in future the District Magis- 
tratz would act with responsibility, circum- 
spection and wisdom expected of him by this 
Court as set out earlier. However, the con- 
clusion is inescapable that the errors pointed 
out by the petitioners which have appealed 
to us remain uncontroverted in the absence 
of an affidavit of the detaining authority. 
We refuse to take any notice of an affidavit 
in opposition filed by a Sub-Inspector of 
Police in the facts and circumstances of this 
case. | 


18. The last contention canvassed by Mr. 
‘Mukhoty is that even though assurances 
Were given on the floor of Parliament as 
‘well as while hearing the case of A. K..Roy 
‘(AIR 1982 SC 710) wherein constitutional 
validity of the Act was challenged that the 
‘ drastic‘ and draconian power of preventive 


detention will not be exercised against poli- 


. tical opponents, in flagrant violation thereof 


the affidavit in opposition would show that 
the power of preventive detention was exer- 
cised on extraneous and irrelevant consid- 
eration of the detenu in each case being a 
member and organiser of CPI (ML) (Peo- 
ples War Group), a political party operating 
in.this country. In the affidavit in opposi- 
tion in writ petition 1166/82, the relevant 
averments on this point read as under: 
“In reply to para 7 of the petition these. 
answering respondents submit that it is not 
correct to say that the grounds of detention 
failed to disclose any proximity with the 
order of detention.and underlying purpose 
and object of the Act inasmuch as_ the 
detenu.is one of the active organisers of 
CPI (ML) (People’s War Group) believing 
in violent activities with the main object to 
everthrow the lawfully established Govern- 
ment by creating chaotic conditions in rural 
and urban areas by annihilating the class 
enemies, went underground to preach the 
party ideology and to build up the cadres by 
indoctrinating them for armed struggle.” 
There is a similar averment in the - affidavit 
in opposition in the connected petition also. 
We would have gone into this contention 
but for the fact that having found the de- 
tention order invalid for more than one rea- 
son, it is unnecessary to examine this con- 
tention on merits. Non-examination of the 
contention need not lead to the inference 
that the contention is rejected. We keep it 
open to be examined in an appropriate case. 
15. These were the reasons for which we 
quashed and set aside the order of detention 
in each case. l 
Petition allowed. 
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Writ Petn. (Criminal) No. 1075 of 1982, 
D/- 18-10-1982. 

“Devi Lal Mahto, Petitioner v. State of 
Bihar and another, Respondents. 

(A) National Security Act (65 of 1989), 
Section 3 — Person against whom detention 
order is proposed to be made already in jail 
— Detention order ‘not disclosing awareness 
of this fact — Order is vitiated. , 
` One can envisage a hypothetical case in 
which a preventive detention order may have 
to bé made against a person already deprived 
of his personal liberty by ‘being on op 
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{that the person. against whom the detention 
order is proposed to be made is already in 
jail and is incapable of acting in a manner 
prejudicial to the. maintenance of public order 
and yet for the reasons which may appeal to 
the District Magistrate on which his subjec- 
tive satisfaction is grounded a preventive. de- 
tention order is required to. be made. It is 
further held that this awareness must appear 
either in the order or in the affidavit justify- 
ing the impugned. detention. order when chal- 
lenged. Neither in the order nor in the affi- 
davit we find eyen a whimper of this aspect 
being present to the mind of the detaining 
authority while making the detention ordes. 
Therefore, it clearly discloses non-application 
of mind and following the aforementioned 
decisions it must be held that the order of 
preventive detention having been mechani- 
cally made and suffering from the vice of 
non-application of mind is viliated. sx 


6. The last contention îs that there was 
aa inordinate delay in considering the re- 
presentation of the detent and, therefore, the 
detention order is vitiated. The detenu made 
a representation on May 13, 1982. It also 
transpires that fhe case of the detenn was 
referred to the Advisory Board on May 15, 
1982.. The afiidavit’ in reply recites that the 
representation was rejected by the State Goy- 
ernment- on June'3, 1982. ‘How the repre- 
sentation was dealt at various levels from 
May 13 to Juse 3, has not been dealt' with 
in the affidavit on bebalf of the respondents. 
Tft may be mentioned here that the counter- 
affidavit on behalf of the respondents- has 
been. filed by one G. P. A. Kujur who ‘has 
described himself as Deputy : Collector: of 
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Dhanbad. Obviously he was not. the detain- 
ing authority. The detaining authority 


though impleaded as a respondent has ‘not 
filed the affidavit. Mr. Jha, learned counsel 
who appeared for the respondents after re- 
ferring to the file with him urged that the 
_ gepresentation was received on May 14, 1982 
and it was on May 24, 1982, that its examina- 
tion commeaced.. There was no further de- 
fail available as to how-it was dealt with, 
When a detention order is ‘made by the Dis- 
trict Magistrate in exercise of the power 
conferred by sub-section (2) read with sub- 
section (3) of Section 3 of the Act, sub-sec- 
tion (4) makes it obligatory upon the State 
Governinest to -examine the order and 
prove the same within a period of 12 days 
from the date of making of the order. There 
is a proviso appended, to the section which 
fs not relevant. There is nothing to show 
that the order was approved. There is 
nothing to show why for a period of 10 days 


v. Municipal Corporation, Delki 


apm | 
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the representation was not examined by. - 
competent. authority. There is nothing to 
show. how. the file moved after May 24, 1982, 
till the representation was rejected on June 3, 
1982. In our opinion in the facts and- cirt- 
cumstances of this case. a time of 21 days 
taken by the State Government in examin- 
ing the. representation of the. detenu, made 
uader Section 8 of the Act shows inordinate 
delay in dealing with the representation and 
that would vitiate the order.. . 

7. For these reasons we had quashed and 


set aside the impugned detention ‘order. 
O Detention ’ order quashed. 
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. M/s. : Raj Restaurant and another, Peti- 
tioners v. Municipal Corporation of Pei 


. Respondent. 


Dethi. Muatcipal Corporation Act (66 of 
1957), Section 421 — Licence for ranning 2 
restaurant —.Refusal to renew without motice 
and ‘opportunity to represent — Decision iz 
against principles of natural justice ond hence 
yor. (Natural justice — Principles — Viola- 
Gon orp. ° 


‘Where, in order to carry on business a 
licence-is required, obviously refusal to give 
licence or cancellation. or revocation of 
licence would be visited with. both civil and 
pecuniary consequences and as the business 
cannot be carried on without the licence it 
would also affect the livelihood of the per-. 
son. In such a situation before either ro 
fusing to renew the licence or cancelling “ov 
revoking the same, the minimum principle’ of 
natural: justice of notice and opportunity to 
represent one’s ‘case is a must, ° “(Para 5) 


‘Where no ` opportunity is given before 
taking the decision not to renew the licence 
and the hotel is sealed the decision in viola- 
tion of the minimum principle of natural jus- 
tice would be void. Though no specific 
order was made setting out the reasons for 
refusal to renew tha licence the action taken 
of sealing the premises for carrying on the 
business without a ficence clearly . implied 
that there was refusal. to renew the licence 
and the reasons were not disclosed. The 
action disclosing the decision being in viola- 
tion of the principle of natural justice, do- 
serves to. be quashed. | Para 5) 
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Mr. R. K. Garg, Sr. Advccate, Mr. A. C. 
Gulati and M/s. B. B..Sawbney and P. K. 


Seth, Advocates with him, for. Petitioners;.. 


Mr. K. Parasaran, Solicitor General, Mr. 
E. P. Maheshwari and Mr. Sardar Bahadur, 
Advocates with him, for Respondent. 


ORDER :— Petitioner 2 and some others 
are running a restaurant under the name and 
style of petitioner { on the frst floor of pre- 
mises No. 23/3, East Patel Nagar, New Delhi, 
since 1970. -Petitioners had applied fer a 
licence as required by Sec. «21 of the Deihi 
Municipal Corporation Act, 1957 (‘Act’ for 
short). In August 1976 petitioners were ask- 
ed by the Municipal Corporation (“Corpora- 

tion” for short) to deposit the licence fee 
from the date of application till March 31, 
1977, in the iotal amount of Rs. 166/- which 
the petitioner duly deposited on August 17, 
1976. A receipt acknowledging the payment 
of the licence fee was issued. Subsequently 
every year the licence fee wes deposited from 
year to year with a reques: for renewal of 
licence and every year fresh receipt was 
issued which would tantamount to renewal 
of the licence. Such yearly renewal covered 
the period 1978-79. Wher the petitioners 
applied for renewal of the licence for the 
period April 1, 1979, to March 31, 1980, the 
Corporation as per its letter dated May 7, 
1979, asked the petitioners to comply with 
certain requirements as set out therein. The 
Corporation did not accept the licence fee 
which was tendered by the petitioners. On 
May 8, 1981, an employee of the respondent 
Corporation visited the premises of the peti- 
tioners and served.a notice purporting to be 
under Section 423 of the Act intimating to 
the petitioners that the petitioners’ licence 
for eating house has not been renewed since 
March 3%, 1979, because <eccording to the 
respondent Corporation the restaurant was 
being run in a residential building. Conse- 
quently the petitioners were directed to close 
the business within 24 hours of the receipt 
of the notice failing which the trade premises 
would be sealed. On May. 11, 1981, the pre- 
mises in which the business of the restaurant 
was being carried on was sealed. <A suit was 
filed by the petitioners for a mandatory in- 
junction directing the respondent to grant 
licence for the year 1976-80 onwards. A 
notice of motion under Order XXXIX, 
Rules 1 and 2 of the Code of Civil Procedure 
was taken out for an interim injunction for 
removal of the seals till the disposal of the 
suit. After the appearance of the respon- 
dent the notice of motion ~vas discharged. A 


revision petition to the High Court met with 
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the same fate and a petition to obtain spe- 
cial leave Against the order e£ the Delhi Bish 
Court was rejected by this Court on May 2 


. 1982. Thereafter oe present writ petition 
was filed. 


Z Number of contentions have been 
raised in this petition but the only one ef 
which we must take notice and which goes 
to the root of the matter is that the deci- 
sion, not to renew the licence wes arrived at 
in violation of principles of natural justice 
and is liable fo be quashed on that ground, 


3. Section 421 of the Act provides that 
ne person can keep any eating house, lodg- 
ing house, hotel, boarding house, tea shop, 
coffee house, cafe, restaurant, except in con- 
formity with the ferms of a licence granted 
by the Commissioner in this behalf. There- 
fore, fer carrying on the business of a re 
staurant oblaining licence under Section 421 
ig a prerequisite. It is not in dispute that 
the petitioners did apply for such licence. 
In para 11 of the petiticn the petitioner has 
stated that the licence was renewed by ae- 
ceptance of the Jicence fee for the years 
1977-78 and 1978-79. In the affidavit in ep- 
position with regard to the averments in 
para 11 the only thing stated is that these 
averments need no reply. Nowhere in the 
affidavit in opposition it is at all disputed 
that the licence fee was deposited from year 
to year and aecepted by the Corporation. 
It may be that the licence in the prescribed 
form may net have been issued. Therefore, 
it is an inescapable conclusion that the peti- 
tioners were carrying on business of restau- 
rant pursuant to a licence issued or deemed 
to have been issued by the Corporation. 


4. The petitioners further aver that for 
the year April 1, 1979, to March 31, 1980, 
even though the petitioners offered the licence 
fee the same was not accepied and a letter 
dated May 7, 1979, was written by the Cor- 
poration to the petitioners. These averments 
are to be found in para 12 of the petition in 
respect of which only answer in the affidavit 
in opposition is that the avermenis are not 
admitted. his type of denial may attract 
the application of Order VHI, Rule 5, Code 
of Civil Procedure, and the Court would be 
justified in proceeding on the assumption. that 
the licence was renewed up to that year and 
subsequently the Corporation declined to re- 
new the licence. But this position is not left 
in doubt because in the affidavit in opposition 
on behalf of the Corporation the following 
specific averments are to be found. They 
may be extracted: 
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` “13-14. . -The reasons for’ not ac- 
. cepting or. Sapin. ‘licence to the ‘petitioners 
- are as under:— ` : 

Gi} T he Tce in the year 1976 was -se- 
cured by making misrepresentation to the 
effect that the restaurant was being run in a 
commercial” building. 


(ii) That the licence for running a restau- 
rant in residential Due is not permis- 
Sibles eo see 
It would thus appear that the licence was 
issued and the Corporation did not renew 
the licence. 


5. Where, in order to carry on business 
a licence is required, obviously refusal to 
give licence or cancellation or revocation of 
licence would be visited with both civil and 
pecuniary consequences and as the business 
cannot be carried on without the licence it 
would: also affect the livelihood of the per- 
son. In such a situation before either re- 


-. [fusing to renew the licence or cancelling or 


revoking the same, the minimum principle of 
natural justice of notice and opportunity to 
represent one’s case is a must. It is not dis- 
puted that no such opportunity was given 
before taking the decision not to renew the 
licence though it is admitted that for the rea- 
sons hereinbefore set out the licence was not 
renewed. Such a decision in violation of the 
minimum principle of natural justice would 
be void. Now, it is true that no specific 
order is made setting out the reasons for re- 
fusal to renew the licence. 
taken of sealing the premises for carrying on 
the business without a licence clearly implies 
that there was refusal to renew the licence 
and the reasons are not disclosed. And the 
action disclosing the decision being in viola- 
tion of the principle of natural justice, de- 
_|serves to be. quashed. i o: 
6.. On this short. ground. ‘this’ petition s suc- 
ceeds and the rule. is ‘made absolute. oe 


7. It would be open to the ‘réspondent 


Corporation to. proceed according to law 
before taking any decision resulting in re- 
fusal to renew the licénce. ` "The interim 
order made ‘by this Court shall remain in 
operation till the ‘Corporation ` takes its fresh 
decision. - 


~ 


‘Rule made absolute. 





-Rama Kant. ‘Misra iv. State of U. P. 


But the action 
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Rama‘ Kant Misra, Appellant v. State of 
U. P. and others, Respondents, 

Industrial Disputes Act (1947), S. 11-4 ` — 
Constitution of India, Article 136 — Jurisdic- 
tion under. Section 11-A — Exercise of, by 
Labour Court — Appeal under Article 136 — 
Supreme Court can examine correctness of 
exercise — Dismissal. of employee for use of 
indiscreet language - disclosing’ threatening 
posture, upheld —- Award is Hable to be set 
aside. C. M. Writ No. 6788 of 1978,° a 
9-8-1978 (All), Reversed. 


With the insertion of Section 11-A, it is 
now crystal clear that the Labour Court has 
the jurisdiction and power to substitute its 
measure of punishment in place of the 
managerial wisdom once it is satisfied that 
the order of discharge or dismissal was not 
justified -in the facts and circumstances of 
the case. And when the Supreme Court is 
exercising jurisdiction under Article 136 over 
the decision of the Labour Court, the Court 
can examine whether the Labour Court has 
properly approached the matter. for exercis- 
ing or refusing to exercise its power under 
Section 11-A. Before the Supreme Court 
can exercise the discretion conferred: by Sec-. 
tion 11-A, the Court has to be satisfied’ that 
the order of discharge or dismissal’ was not 
justified in the facts and circumstances `of 
the case. These words indicate that even 
though misconduct is proved and a penalty 
has to be imposed, the extreme penalty of 
dismissal or discharge was not justified in the 
facts and. circumstances of the case meaning 
thereby that the punishment was either dis- 
proportionately heavy or excessive. “It is a 
well recognised ‘principle of ‘jurisprudence 
which permits penalty to be imposed for mis- 
conduct’ that the penalty must: be commen- 
surate with the gravity of the offence charged. 

(Para 7) 

Where what was alleged against the delin- 
quent workman was that the language used 
by him disclosed a threatening , posture, 
though indiscreet, improper; abusive language. 
mey show lack of culture but merely the use 
of such language’ oh one occasion unconnect- 
ed with- any subsequent’ “positive ` action’ and - 
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not preceded by any blameworthy conduct 
during 14 years of service, wculd not permit 
an extreme penalty of dismisszl from service, 
and interference by the Supreme Court would 
be warranted when the Labour Court upheld 
the punishment. In such a situation with-- 
holding of two increments wizh future effect 
will be more than adequate punishment for 
a low paid employee. C. M. Writ No. 6788 
of 1978, D/- 9-8-1978 (All), Eeversed. 


(Paras 8, 9)- 


Mr. A. K. Goel, Advocate, for Appellant; 
Mr. S. Markendeya, Advocate, for Respon- 
dents, . 

ORDER :— Appellant Remakant Misra 
joined service in the Kanpur Electric Supply 
Administration (“Administratisn” for short) 
which was then a Department of the Govern- 
ment of Uttar Pradesh. On the constitution 
of U. P. Electricity Board (“Board” for 
short), under the provisions of Electricity 
(Supply) Act, 1948 (“Act” tor short), with 
effect from April 1, 1958, the Kanpur Elec- 
tric Supply Administration stood transferred 
to the Board and the ‘emplovees working in 
the Administration were deemed to be on 
deputation to the Board thoigh they would 
continue to’ be Government servants’ as pro- 
vided in a Circular: dated March 13, 1959. 
As- per - Notification No. | 3721E/74-23P(3)- 
155E/7 dated' Aug. 3, 1974.the posts held 
formerly in. the Administrat-on by the em- 
ployees working in’ the Administration ‘were 
abolished and the deputations&ts were absorb- 
ed in. the service of the Board. However, 


before the appellant could be so absorbed he 
was served With a charge .shzet on Nov. 19, 


1971, alleging that he was guilty of: dis- 
orderly behaviour punishable: under the rel- 
evant Standing Orders. - Simultaneously the 
appellant was suspended from service pend- 
ing a departmental inquiry. The inquiry 
officer who was appointed: to hold the ‘inquiry 
after holding the inquiry recerded his finding 


that the charge was proved It would be 


It is 
the inquiry 


advantageous to reproduce the charge. 
extracted from the report of 
officer : 


“Shri Rama Kant was charged for mis- 
conduct under Clauses 20 (9-18 and 28 of 
the Standing Orders for diso=derly behaviour 
or conduct likely to cause a breach of peace 
threatening. an employee within the premises 
and conduct prejudicial to good order dnd 
discipline”. i i han: 
_2.. The specific allegation is that on Nov. 
18, 1971, around 2:50 p.m. appellant was 
complaining about thé dedvétion’. that :was 
~. 1982'S. C98 XML GA T; 
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being made from his wages for the absence 
from the place of work and late attendance 
with Shri Mahendra Singh. When Shri 
Mahendra Singh replied that he has no se- 
parate rules for. him, the appellant is alleged 
to have lost his balance. The threatening 
language alleged to have been used by the 
appellant when freely translated reads: 


: “Are other persons your -father. -J will 
make you forget your high-handedness either 
here or somewhere else. An officer of 
yesterday’s making discloses power conscious- 
ness”. 

The inquiry officer held that the words. at- 
tributed to the appellant were used by him 
in reference to Shri Mahendra Singh and that 
use of such language would constitute mis- 
conduct within the relevant clauses of the 
Standing Orders hereinbefore mentioned. The 
inquiry officer recommended dismissal from 
service. As the matter was being dealt with 
on the footing that the appellant was a Gov- 
ernment servant entitled to the protection of 
Article 311 of the Constitution, a second 
show cause notice according to the provisions 
then contained in Article 311 was required 
to be served before penalty was finally im- 
posed upon him. But even before the notice 
was served the appellant was dismissed from 
service on April 6, 1972. 

3. A dispute having been raised question- 
ing the validity of termination of service of 
the appellant, the Ist respondent made a re- 
ference to the Labour Court, U. P. for ad- 
judication -of the dispute. The Labour Court 
by its Award dated March 21, 1978, held 
that the termination of service of the appel- 
lant was legal and proper. A petition under 
Article 227 -of- the Constitution to_the High 
Court failed. Hence this appeal by special 
leave. 


`A. Mr. Markandeya, learned counsel who 
appeared for the respondent urged that any 
person who claims to be a Government em- 
ployee cannot seek relief both under Arti- 
cle 311 on the footing that he is holding a 
civil post or is a member of the civil service 
of the State on the one hand and a workman 
falling under the pusview of the Industrial 
Disputes Act, 1947, on. the other, and that 
this aspect is being examined by a larger 
Bench.- In this case it is not necessary to 
resolve the controversy because we request- 
ed Mr. Markandeya to state specifically, whe- 
ther according to him the appellant on the 
date of his dismissal was a Government ser- 
vant govertied by Article 311 or a workman 


within the meaning of: the Industrial Disputes 
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Act, 1947. Mr. Markandeya specifically 
stated and it was also held by the Labour 
Court though wrongly but which aspect at 
present is not relevant that the appellant is 
not a Government Servant holding a civil 
post or a member of the civil service of the 
State but that be is a workman entitled to 
the protection of the Industrial. Disputes Act. 
We are proceeding on that assumption in 
this case. 


5. The charge of which appellant is 
found guilty is already extracted herein- 
before. It amounts to a riotous or dis- 
orderly ‘behaviour during working hours 
at the establishment. At least this could 
not be said to be an act subversive 
of discipline. The misconduct attributed 
to the appellant is that he used some 
language unbecoming of a disciplined work- 
man and may have thereby exposed a 
‘threatening posture which is alleged to be 
subversive of discipline. Shorn of ali embel- 
lishments, enraged by deduction from his 
wages appellant, a Joint Secretary of Union 
of Workmen used some language which can 
be said to be indiscreet. In order not to 
minimise the gravity of the charge we have 
extracted the charge by its’ free translation- 
and it must be confessed that both the 
learned counsel who appeared on either side 
were fully conversant with the Hindi language 


and, therefore, clearly understood the import . 


of the language used by the appellant. In 
‘the ultimate analysis the misconduct is use 
of language indiscreet or may be said to be 
indecent or may be disclosing a threatening 
posture. We will proceed on the assump- 
tion that use of such language is punishable 
under the relevant Standing Orders. So 
what | 


6 The punishment must be. for mis- 
conduct. To some extent misconduct is a 
civil crime which is visited with civil: and 
pecuniary consequences. In this case it has 
resulted in dismissal from service., In order 
to avoid the charge of vindictiveness, justice, 
equity and fairplay demand that punishment 
- must always be commensurate with . the 
gravity of the offence charged. In the de- 
velopment of industrial relation norms we 
have moved far from the days when quantum 
of punishment was considered a managerial 
function with the Courts having no power 
to substitute their own decision in place of 
that of the management. More often the 
Courts found that while the misconduct is 
proved the punishment was dispropor- 
tionately heavy. As the situation then stood, 
Courts remained powerless and had to be 
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passive sufferers incapable to curing the in- 
justice. Parliament stepped-in and enacted 
Section 11-A of the Industrial Disputes Act 
which reads as under:— 
“I-A. Where an industrial ‘dispute relat- 
ing to the discharge or dismissal of a work- 
man has been referred to a Labour Court, 
Tribunal or National Tribunal for adjudica- 
ton and, in the course of the adjudication 
proceedings, the Labour Court, Tribunal or 
National Tribunal, as the case may be, is 
satisfied that the order-of discharge or dis- 
missal was not justified, it may, by its award, 
set aside the order of discharge or dismissal 
and direct reinstatement of the workman on 
such terms and conditions, if any, as it thinks 











cumstances of the case may require”. 

7. It is now crystal clear that the Labour 
Court has the jurisdiction and power to sub- 
stitute its measure of punishment in place 
of the managerial wisdom once it ig satisfied 
that the order of discliarge or dismissal was 
not justified in the facts and circumstances 


“of the case. And this Court is at present 


exercising jurisdiction under Article 136 over 
the decision of the Labour Court. Therefore 
this Court can examine whether the Labour 
Court has properly approached the matter 
for exercising or refusing to exercise its 
power under Section 11-A. Before we can 
exercise the discretion conferred by S$. 11-A, 
the Court has to-be satisfied that the order 
of discharge or dismissal was not justified in 
the facts and circumstances of the case. 
These words indicate that even though mis- 
conduct is proved and a penalty has to be 
imposed, the extreme penalty of dismissal or 
discharge was not justified in the facts and 
circumstances of the case meaning thereby 
that the punishment was either dispropor- 
tionately heavy or excessive. As stated car- 
lier it is a well recognised principle of juris- 
prudence which permits penalty to be im- 
posed for misconduct that the penalty must 
be commensurate with the gravity of the 
offence charged. : 

8. What bas happened here? ‘The appel- 
lant was employed since 1957. The alleged 
misconduct consisting of use of indiscreet or 
abusive or threatening language occurred on 
Mov. 18, 1971, meaning thereby that he had 
put in 14 years of service. Appellant was 
Secretary of the Workmen’s Union. The 
respondent management has not shown that 
there was any blameworthy conduct of the 
appellant during the period of 14 years’ ser- 
vice he rendered prior to the date of ` mis- 
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conduct and the miscondtct consists of 
‘|tanguage indiscreet, improper or disclosing a 
threatening posture. When it is said that 
the language discloses a threatening posture 
it is subjective conclusion of the person who 
hears the language because voice modulaticn 
of each person in the society differs and im- 
discreet, improper, abusive language mey 
show lack of culture but merely the use ef 
such language on one occasion unconnected 
with any subsequent positive action and not 
preceded by any blamewortky conduct can- 
not permit an extreme penelty of dismissal 
from service. Therefore, we are satisfied 
that the order of dismissal was not justified 


in the facts and circumstances of the case. 
and the Court must interfere. Unfortunately, 


the Labour Court has completely misdirect- 
ed itself by looking at the cates contrary 10 
record and has landed itself in an unsusfair- 
able order. Therefore, we are required z0 
interfere. , l 


9. What ought to be the proper punisi- 
ment in this case? In our opinion, in such 
a situation withholding of two incremerts 
with future effect will be move than adequate 
punishment for such a low paid employee. 


19. Accordingly, this appeal is allowed 
and the Award of the Labour. Court is set 
aside as also the penalty imposed by fie 
management is guashed and set aside. Te 
appellant is reinstated with all the benefi-s, 
including the back wages, bet his two incre- 
ments falling due from the čate of his termi- 
nation of service be withh2id with future 
effect. 

Appeal allowed. 
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I. J. Divakar and ofbers, Appellants vV. 
Government of Andhra Pradesh and another, 
Respondents. 


Coastitution of India, Art. 320 (3), Proviso 
— -= Post within purview of Siate Public Se- 
vice Commission advertised Subsequent 
bak O. withdrawieg it fro  Connmission’s 
mrview — G. O. chaHenced by candidate 
who had applied for the post — Held, a can 
* Against order of Andh. Pra. Admn.  Triba= 
nal at Hyderabad in Representation Peta: 
No. 1636 of 1979, Dj- TORRI 


KZ/KZ/E728/82/VVG_ 
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didate who bas applied for a post gets no 
richt to post applied for and as such G. O. 
could not be challenged by him — Another 
G. O. reewarising services of temporary ser 
vants held was also not violative of Service 
Rules as claimed by candidate — Candidate 
however given equitable relief. (Aadh. Pra. 
State -and Subordinate Service Ruies, R. 10 


fa) @ D. 


A post within the purview of the State 
Public Service Commission was advertised. 
In response to the advertisement applica- 
tions were received, viva voce held, and the 
Commission on the conclusion of the viva 
voce settled down to finalise the select list. 
A Govt. order being G. O: No. 646, D/- 
19-9-79 was thereupon issued by the Govt. 
of A. P. excluding the post advertised from 
the purview of the Commission and by an- 
other equidated G. O. the Govt. regularised 
the services of all temporary Government 
servants who were appointed by direct re- 
cruitment to any category of posts including 
the posts advertised and were continuing in 
service as-on Aug. 9, 1979 without subject- 
ing them to any test, written or oral. Both 
the Govt. orders were challenged by the 
candidates who had applied for the adver- 
tised post on ground that the Govt. had no 
power to wifhdraw the posts already within 
the purview of the Commissicn on the date 
of the advertisement and secondly that the 
Government has no power to regularise the 
Nae contrary fo the relevant statutory 
rules 


Held, inviting the applications far a post 
does not by itself create any right to the post 
in the candidate who in response to the 
advertisement makes an application, as such 
at least the applicants had no right to chal- 


lenge the Govt. order. withdrawing the 
advertised past from the purview of -the 
Cominissian. (Para 4) 


Further, admittedty 1 the temporary servants 
whose services were sought to be regularised 
by the impugned G. O. were appointed, to . 
posts which fell within the purview of the 
Commission, without obtaining the recom- © 
mendation of the Commission. But such 
appointment is- permissible under the relevant 
Service Rules, It therefore cannot be said 
that Govt. order regularising the services, of 
temporary servants was violative of Service 
Rules. (Para 5) 


However the Court in order to do justice 
hetween the parties directed the Commission 
fo finalise the -select jist on the basis of the 
viva voce tesis conducted and marks assign- 
ed and forward the same ta the Govera- 
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ment within two months and further direct- 
ed that if the appellants or any one of them 
fall within the zone of selection, they must 
. be first appointed according to their place 
in the select list before any outsider is ap- 
pointed to the post. (Para 6) 


M/s. J. Ramamurthi and R. Vaigai, Ad- 
vocates for Appellants; Mr. K. Parasaran, 
Solicitor General, Mr. G. N. Rao, Advocate 
with him, for Respondents. 


JUDGMENT :— Second respondent, 
Andhra Pradesh Public Service Commission 
(Commission, for short), invited applications 
for the posts of Junior Engineer in Andhra 
Pradesh Engineering Service .and other allied 
services in the year 1977. In response to the 
advertisement about 4,000 applications were 
received. All eligible candidates were asked 
to appear at a viva voce test between Nov., 
1978 and’ March, 1979. After the conclusion 
of the viva voce test the Commission was in 
the process of finalising the select list. On 
Sept. 14, 1979, the Ist respondent, Govern- 
ment of Andhra Pradesh issued G. O. 
Nos. 646 and 647. By the first mentioned 
G. O. No. 646 issued in exercise of the 
power conferred by the proviso to sub-cl. (3) 
of Art. 320 of the Constitution, the Govern- 
ment excluded from the purview of the Com- 
mission all appointments made by direct re- 
cruitment to any posts in any category at 
all levels in the State and Subordinate Ser- 
vices and which were continuing temporarily 
on Aug. 9, 1979, regarding any of the mat- 
ters mentioned in clause (3) of Art. 320 of 
the Constitution of India. There is a pro- 
viso to this para which is not material. By 
another G. O. No. 647 of the even date, the 
Ist respondent regularised the services of all 
temporary Government servants who were 
appointed by direct recruitment to any cate- 
gory of posts and were continuing in service 
as on Aug. 9, 1979 without subjecting them 
to any test, written or oral. There are cer- 
tain conditions which must be satisfied by 
the temporary employees covered by the 
G. O. before their services can be regularis- 
ed. 


2. Appellants were candidates who had 
applied for the post of Junior Engineer in 
response to the advertisement issued by the 
2nd respondent. They with several others 
filed a Representation Petition’ No. 1636 of 
1979 in the Andhra Pradesh Administrative 
Tribunal at Hyderabad seeking a direction 
calling upon the 2nd respondent to finalise 
the select list of candidates from amongst 
the candidates who had applied for the post 
of Junior Engineer and who had . appeared 


‘J. J. Divakar v. Govt. of A. P. 


A- I R. 


at the viva voce test and for. a further direc- 
tion to the Ist respondent to make the ap- 
pointments of those finding their place in 
the select list from amongst the appellants. 
In order to achieve .this result the appellant 
questioned the validity and legality of the 
two G. Os. Nos. 646 and 647, the first with- 
drawing the posts from the purview of the 
Commission and the second regularising the 
services of temporary Government servants 
in accordance with G. O. 646. The Admin- 
istrative Tritunal by its decision rendered 
on Sept. 11, 1981, substantially rejected the 
contentions -znd dismissed the representation 
petition mak:ng a recommendation that in 
the event there are vacancies and the select 
list is finalised and if any of the. -appellants 
finds his place within the zone of selection. 
ke may be appointed or may be permitted 
t appear at an examination relaxing the 
age bar, if any, he or she has suffered. 
Hence this appeal by special leave. 


3. Mr. J. Ramamurthi, learned counsel 
who appeared for the appellants raised the, 
same two contentions before. us. It was 
urged that the Government had no power 
to withdraw the posts already within the 
purview of the Commission on the date of 
tie advertisement and secondly that the Gov- 
ernment has no power to regularise the ser- 
vices contrary to the relevant statutory rules. 


4. Proviso to clause (3) of Art. 320 con- 
fers power on the Government as respects 
services and posts in connection with the 
affairs of the State to make regulations spe- 
cifying the matters in which either general- 
ly or in any particular class of cases or in 
any particular circumstances it shall not be 
necessary for a Public Service Commission 
to be consulted. Armed with this power 
G. O. 646 was issued withdrawing various 
posts from the purview of the Commission. 
The only contention urged was that at the 
time when the advertisement was issued the 
post. of Junicr Engineer was within the pur- 
view of the Commission and even .if ata 
later date the post was withdrawn from the 
purview of tae Commission it could not 
have any retrospective effect. There is no 
merit in this contention and we are broadly 
in agreement with the view of the Tribunal 
that inviting the applications for a post does 
not by.itself create any right to the post in 
the candidate who in response to the adver- 
tisement makes an. application. He only 
offers. himself to be considered for the post. 
His application only makes him eligible for 
being considered for the post. It does not 
create any right in the candidate to the post, 
If therefore, on Sept. 14, 1979, when 
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G. O. 646 was issued the appellants had no 
right to the post, at least they cannot .be 
heard to contend that it was improper foz 
the Ist respondent to withdraw the post 9: 
Junior Engineer from the purview of the 
Commission. In fact, it must be made dis- 
tinctly clear that not merely the post œ 
Junior Engineer but various other posts 
though within the purview of the Commis- 
sion were withdrawn by the -mpugned G. G. 
only to the extent that there were certain 
direct recruits holding the posts for a lonz 
number of years and as the Government had 
decided to regularise their services to th= 
extent the posts were held by temporary 
servants eligible to get regulerisation of ser 
vice, the corresponding pos-s were with- 
drawn from the purview of tae Commissior. 
The power to make such a -egulation was 
not disputed because the power flows from 
the proviso to clause (3) of Art. 320. As 
stated earlier, the only conteation is that a3 
in respect of the post of Junior Engineer 
an advertisement was already issued and th2 
Commission was in the process of selecting 
candidates, the power under the proviso t> 
clause (3) of Art. 320 could rot be exercisec. 
We see no substance in this contention and 
the contention must be negatived. 


5. The next contention ‘s that G. C. 
No. 647 by which services of temporary 
Government servants holding various pos& 
were regularised would be v.olative of th> 
statutory rule and, therefore, would be bac. 
It was urged that even if it be conceded 
that the Government had the power to re 
gularise services in certain circumstances, 
where the incumbents of the posts were re 
cruited in violation or contrevention of sta- 
tutory rules the services of persons illegaly 
recruited cannot be regularised because # 
such power is conceded the Government 
would be able to act always in flagrant vic- 
lation of statutory rules and it’ would bz 
negation of rule of law and a contravention 
of Art. 16 of the Constitution. It was urged 
that at the relevant time wher. the temporary 
servants whose services were sought to b2 
regularised were recriited in the category oč 
Junior Engineers, the post of Junior Engr 
neer was within the purview of the Cone 
mission and, therefore, no one could have 
been recruited without being recommended 
by the Commission. It does appear that 
when the temporary servants whose services 
were sought to be regularised by the impugn- 
ed G. O. were appointed, the post of Junio- 
Engineer was within the purview of th: 
Commission. Ccnditions of service of Junioe 
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Engineers were governed amongst others by 
A. P. State and. Subordinate Services Rules. 
Rule 10 (a) (i) (1) provides that where it is 
necessary in the public interest to fill emer- 
gently a vacancy in the post borne on the 
cadre of a service, class or category and if 
the filling of such vacancy in accordance 
with the rules is likely to result in undue 
delay, the appointing authority may appoixt 
a person temporarily otherwise than in ac- 
cordance with the said rules. The said tem- 
porary appointee must possess the qualifica- 
tions, if any, prescribed for the post, class 
or category. and if any one is appointed 
who does not possess such qualification he 
shall be replaced, as soon as possible, by a 
person possessing such qualification. In the 
face of this rule the validity of which is not 
in question it is futile to contend that re- 
cruitment to a post falling within the pur- 
view of the Commission cannot even tempo- 
rarily be made without the intervention of 
the Commission. It is not disputed that 
such temporary appointees whose services 
were sought to be regularised’ by the im- 
pugned G. O. did possess the necessary qua- 
lification. Therefore, it does transpire that 
the Government had the power to make 
temporary appointments without the inter- 
vention of the Commission to posts which 
were within the purview of the Commission. 
The Administrative Tribunal has found that 
there was an embargo on recruitment during 
certain years because of the peculiar situa- 
tion in Andhra Pradesh and, therefore, for 
manning posts falling vacant temporary ap- 
pointments were made. The Government 
had the power to make such appointments. 
The Tribunal also found that the Govern-. 
ment received representations from large 
number of service unions for regularising 
services of such temporary employees who 
were holding the posts for a number of 
years. If their services were terminated it 
was bound to cause heart-burning. - There- 
fore, the Government by the impugned G: O. 
regularised the services of those temporary 
Government servants who were in service 
on the relevant date being Aug. 9, 1979. 
We are broadly in agreement with the Tri- 
bunal that the Government had the power 
to regularise services. Looking to the cir- 
cumstances set out in -the affidavit in oppo- 
sition filed on behalf of the State that it had 
become a compelling necessity to regularise 
services of such temporary servants for peace 
and harmony in service,’ we are satisfied that 
the action of the Government was justified 
and was in consonance with the Rules. we 


find, therefore, no substance in the conten- 
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tion that the regularisation of services of 
temporary Government servants was in con- 
travention or violation of statutory rules.. 


- 6. Even though we reject both the con- 
tentions, equity demands that the mattes 
cannot. be allowed to rest here. Appellants, 
: fresh engineering graduates, applied for posts 
of Junior Engineer in response to the adver- 
tisement issued by the Commission. They 
appeared at the viva voce test. A hope was 
generated in their minds that if they can 
successfully compete and come within the 
zone of selection they would be able to se- 
cure Government service. By subsequent 
regularisation the euphoria generated by the 
advertisement has proved a mirage. We, 
therefore, asked the learned Solicitor-General 
‘who appeared for the respondents and with 
his typical fairness he stated that there are 
stilla number of posts of Junior Engineer for 
which the requisition is pending with the 
Commission. In order to do justice between 
the parties and not to leave the appellants, 
fresh young engineering graduates, in lurch, 
we direct that the Commission shall proceed 
ito finalise the list of selection on the basis 
Jof the viva voce tests conducted and marks 
assigned and forward the same to the Gov- 
ernment within two months from today. 
If the appellants or any one of them fali 
within the zone of selection, they must be 
first appointed according. to their place in 
the select list before any outsider is appoint- 
ed hereafter to fhe post of the Junior Enei- 
neer in any branch of Andhra Pradesh Enei- 
neering Service and this must be irrespective 
of the Department in which post of Junior 
Engineer is available. The appeal to the 
extent herein indicated is allowed. There 
will be no order as to costs. 


Order accordingly. 
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(From: Jammu and Kashmir) 
A. D. KOSHAL AND 
A. VARADARAIAN, JF, 


Criminal Appeal No, 905 of 1981 and 
S. L. P, (Criminal) No, 2500 of 1981, D/- 
30- 11-1981, 


Baljit Singh and another, Appellants 
v. State of J. &-K. and. others, Respon- 
dents. 
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Criminal P. C. (2 of 1974), Ss, 231, 407 
— Transfer of criminal cases — Princi- 
that they should be heard at place 
from where large number of witnesses 
are to be examined does not apply — 
Case under Ss. 302, 392, L P.C. ordered 
to be continued to be tried by. court 
which had territorial jurisdiction. Deci- 
sion of Jammu ° and Kashmir (HC), Re- 
versed, (Para 1) 


KOSHAL, J.:— A case under Ss. 302 
and 392'of the Indian Penal Code’ has 
been transferred from Jammu to Sri- 
nagar by the High Court through the 
impugned order on the Sole ground that 
most of the witnesses who belong fo 
Jammu have already been examined by 
the trial court and that only witnesses 
from Kashmir division or Delhi remain 
to be examined. We feel that in the cir- 
cumstances of the case this is not at all 
a proper approach to the matter spe- 
cially when another application for 
transfer of the case had already been 
rejected by the same Hon’ble Judge of 
the High Court, although even at that 
stage ‘the same ground for the transfer 
was put forward before him, Nor doe we > 
find that it would be a correct principle 
to apply. to the transfer of. criminal 
cases that they should be heard at the 
place from where a large number of 
witnesses are to be examined. The nor- 
mal course of things should not have 
been lightly interfered with and the 
case should have been allowed to bea 
tried by the court which had territorial . 
jurisdiction. Accepting the appeal, there- 
fore, we set aside the impugned order 
and direct that the case shall continue 
to be tried at Jammu by the court which 
has ‘dealt with. it so far, 


2. Learned counsel for respondent 
No, 2 prays for a direction from this 
Court in regard to production of the car 
n question before the trial court, which, 
if is stated, has enjoined that the vehi- 
cle he made available in court .on all 
dates of hearing. We See no reason to 
accept the prayer which should: be made 
to the trial court, 


aa, re tin 
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AIR 1982 SUPREME COURT 1555 
(From: PUNJAB AND HARYANA) 
Ð. A. DESAI AND A. P. SEN, JJ. 
Civil Appeal Ne. 1106 ee of 1931, D} 
2-11-1982. . 
Roop Lal Sathi, Appeliant V. ae 
Singh, Respondent, 
(A) Representation of fhe People Act 
443 of 1951), Ss. 123 (7) and 100 (1) (@ Gis) 


~~ Election Symbols (Reservation and: Allo} ` 


ment) Order (1968), Paras 13 and 18 — 
Breach.of — Change of allofment of sym 
bols — Kt fails within purview of S. 106 (Ij 
(a) (iv). 

The Symbols Order made by the Election 
Commission in exercise of its power under 
Art. 324 of the Constitution read: with Rr. 5 
and 10 of the Conduct of Elections Rules 
and all other powers enabline it in that be- 
half, are in the nature of general directiors 
issued by the Election Commission to regt- 
late the mode of allotment ef symbols to 
the contesting candidates. It is a matter cf 
common knowledge‘'that elections in. orp 
country are fought on the basis of symbols, 
It must but logically follow as a necessary 
corollary that the Symbols Order is an. order 
made under the Act. Therefore any breach 
of para 13 or 18 of the Symbols Order 
amounts to non-compliance with the provi- 
sions of the Constitution, or the Act, or ary 
orders made under the Act and therefore 
the change of allotment of symbols by tke 
Returning Officer in compliance with the 
directions of the Election Commission was 
a matter which fell within the purview ef 
S. 100 (1) (® iv) of the Act (Paras 13) 


(B) Civil P. C. (5 of 1908). 0. 6 R. 16 — 
a of the People Act (195D, 

S. 100 (1) (d) Gv) — Petition — Striking oat 
of pleadings Direction for deletion of 
certain paras of petition — Grounds for, be- 
ing non-disclostre of materal facts suli 
cient to give rise to cause of action. 


In an election petition the High Court ci- 
rected the deletion of certair:~paras of the 
election. petition on the ground that there 
was non-disclosure of material facts sufi- 
cient to give rise to a cause of action: under 
S. 100 (1) (d) Gv) of the Act. On appeal 
- Held that the order passed by the ` High 
Court directing that paras 4 to 18 of tae 
election petition be struck out cannot 5e 
sustained on the terms of O. 6, R. 16 of the 
Code. There is no finding reached by the 
High Court that the averments in the said 
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paragraphs of the election petition are either 
unnecessary, frivolous of vexatious, or that 
they are such as may tend to prejudice; em- 


‘barrass or delay the fair trial of the election, 


nor is there any finding that the averments 
therein are- such as to constitute an abuse 
of the process of the Court. That being so, 
the High Court had no power to direct the 
striking out of paras 4 to 18 of the election 


petition. (Para 21) 
Cases. Referred: Chronological Paras 
AIR 1972 SC 187: (1972) 2. SCR 318 18 


AIR 1969 SC 1201 : (1969) 3 SCR 603 26 
AIR 1958 Madh Pra 168 t1, 28, 29 
AIR 1955 SC 610: (1955) 2 SCR 428 28 


(1936). 1 KB 697: 105 LJ KB 318, Bruce v. 


Odlams Press Ltd. 26 
(1878) 4 QBD 127:48 LIQB 135:39 LF 
556; Philipps v. Philipps 26 


SEN, J.:— This: appeal by special leave 
is from. a judgment and order of the Pun- 
jab & Haryana High Court dated’ Feb. 2, 
1981 by which it has directed the deletion 
of paras 4 to 18 of the election petition filed 
by the appellant under S. 81 read: with Sec- 
tion 100 of the Representation. of the People 
Act, 1951 (“Act for short) calling in. ques- 
tion: the election of the respondent Nach- 
hattar Singh Gill to the State Legislative 
Assembly of Punjab from. the Moga Assem- 
bly Constituency No. 99 on the ground that 
there is non-disclosure of material facts on 
which: he alleges that the change of allot- 
ment of symbols by the Returning. Officer, 
Moga amounted to non-compliance. with the 
provisions of the Constitution, or of the Act, 
or any rules or orders made thereunder so 
that the result of the election, in so far as 
it concerns the respondent i.e. the returned 
candidate, is materially affected. 

2. At the last general elections to the 
State Legislative Assembly of Punjab from 
the Moga Assembly Constituency No. 99 the 
appellant contested as a candidate of the 
Lok Dal Party. The last date for withdrawal 
of nomination papers was notified as May 5, 
1980. It appears that on that day Shri Dar- 
bara Singh, President of the Punjab Pradesh 
Congress (D) Committee, intimated: the Re- 
turning Officer that Jagmohan Singh had 
been nominated as the official candidate of 
the Indian National Congress (Œ) to contest 
the election. There is also on record a letter 
dated May 5; 1980 addressed by Shri Dar- 
bara Singh, President, Punjab Pradesh Con- 
gress (1) Committee, to the respondent stat- 
ing that Jagmohan Singh. bad been. finally 
selected as the official candidate of the 
Indian National Congress (Q) from the 
99-Moga Assembly Constituency. io his place, 
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and he was advised to withdraw his nomina- 
tien paper. Te 
TER 


3. It appears that the Indian 
Congress (1). changed its official candidate 
asd finally selected the respondent ` Nach- 


hattar Singh Gill to be the official candidate 
of its party. On May 7, 1980, the Return- 
ing Officer; Moga Vidhan Sabha Assembly 
Constituency wrote a letter to Jagmohan 
Singh stating that he had been directed by 
the Secretary, Election Commission of India, 
by means of a police radio message that the 
respondent was to be treated as the finally 
selected candidate, and that party’s reserved 
symbol ‘hand’ be allotted to him. On May 8, 
1980, the Returning Officer, Moga Vidhan 
Sabha Assembly Constituency, - addressed a 
letter to all the candidates regarding the 
change in the allotment of election symbols 
to the effect: 


“According to the instructions from the 
` Chief Election Commissioner of India, cer- 
tain change has been effected in the election 
symbols of the candidates of the election to 
the 99-Moga Legislative Assembly Consti- 
tuency which is as under: 


S. No. Name of the Symbol Allotted 


Candidate 
1. Shri Nachhattar 
Singh ‘HAND’ 
2. Shri Jagmohan 
Singh ‘BOW & ARROW’ ” 


. 4, Accordingly, the necessary change of 
symbols was effected in Form 7-A, the list of 

contesting candidates. The respondent fought 
the election on the reserved symbol of the 
Indian National Congress (1) ‘hand’ and se- 
cured 22,460 votes. As against this, the ap- 
pellant, who was a candidate of the Lok Dal 
Party, secured 16,686 votes while the afore- 
said Jagamohan Singh as an Independent 
candidate got 242 votes, The appellant was 
therefore defeated by the respondent by’ a 
margin of -5,774 votes. The appellant filed 
an election petition challenging the election 
ef the respondent under Section 100 (1) (d) 
(iv) read with Section 123 (7) of the Act. The 
averments in paragraphs 4 to 18 related to 
the change of symbols allotted to the respon- 
dent viz. ‘hand’ instead of ‘bow & arrow’ 
.flatted to Jagmohan Singh. 


5. Upon these facts, it is.averred in para 12 
that Jagmohan Singh alone be deemed to be 
pet up as a candidate by the Indian National 
Congress (1) within the meaning of para- 
graph 13 of ‘the Election Symbols (Reserva- 
tion and Allotment): Ordér,. 1968 and not the 

geepondent; and- that the: ‘candidates could 
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withdraw their nomination papers under Sec- 
tion 37 (1) before 3 p.m. on May 5, 1980 
which was notified by the Election Commis- 
sion to be the last date for withdrawal of 
candidatures under Section 30 (c) and there- 
after the Returning Officer was enjoined 
under Section 38 -(1) to publish in the pre- 
scribed Form 7-A the names and addresses 
of the contesting candidates together with 
the symbols allotted to them. It is then 
averred in parapraph 14: 


“On a perusal of para 18 of the Symbols 
Order it is clear that the Election Commis- 
sion has no power to issue instructions and 
directions to the Returning Officer of an As- 
sembly Constituency to reallot the symbol 
once allotted to 2 contesting candidate under 
sub-rule (4) of Rule 10 of the Canduct of 
Elections Rules and to allot the symbol re- 
served for a National Party who has allotted 
the symbol to a candidate deemed to be set 
up by that political party under para 13 of 
the Symbols Order to any other-person after 
the publication of the list of the contesting 
candidates in Form 7- 

In paragraph 15 after aini that Jagmohan 
Singh had delivered to the Returning Officer 
a notice in writing as provided for under 
paragraph 13 (b) from Shri Darbara Singh, 
President, Punjab Pradesh Congress (D Com- 
mittee, who was duly authorized by the 
Indian National Congress (I) to issue such 
authorization as envisaged under para 13 (c), 
the appellant avers that the ‘action of the Re- 
turning Officer in recalling on May 8,. 1980 
the allotment of the symbol ‘hand’ to Jag- 
mohan Singh on May 5, 1980 and allotting 
the same to the respondent, was in violation 
of the provisions of the Act and the rules 
made thereunder, and the result of the elec- 
tion, insofar-as it concerns the returned candi- 
date i.e. the respondent, has been materially 


affected inasmuch as because of the change 


of symbol Jagmohan Singh got only 242 
votes while the respondent could not have 
secured more than the same number. if. he 
had contested on the symbol ‘bow & arrow’ 
earlier allotted to him. If the respondent 


had not been allotted the reserved symbol — 


‘hand’ of the Indian National Congress (1), 
be could not have won the election. In para- 
graphs 16, 17 and 18, the appellant set out 
some facts showing how the result of the 
election, insofar as it concerns the respon- 
dent, has been materially affected by the 
change of allotment of symbols. 

6. The respondent filed a written ‘state- 


ment controverting the allegation that ‘there - 


was a breach of paragraph 13 of the Symbols 
Order by the change of allotment of symbols 
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made by the Returning Officer in accordance 
with the instructions issued by the Elec- 
tion Commission. It was pleaded, inter alia, 
that the respondent had mace a declaration 
in the nomination paper filed by him on 
May 2, 1980 to the effect that he had been 
selected as a candidate of the Indian National 
Congress (I); and that he had on May 5, 19&0 
furnished a notice to the Returning Officer 
signed and issued by Shri Darbara Sing, 
President, Punjab Pradesh Congress (1) Con- 
mittee, in pursuance of paragraph 13 (b) of 
the Symbols Order. It was <lleged that after 
the respondent had been adapted as a canci- 
date by the Indian Nationel] Congress C), 
Jagmohan Singh made an efort to get that 
party’s ticket for. the seat and produced a 
letter from Shri Darbara-Sinzh dated May 5, 
1980 before the Returning Officer showing 
that he was the official candidate of the 
Indian National Congress (1). When tie 
respondent learnt of this move on the pert 
of Jagmohan Singh, he met the President of 
the Indian National Congress (1) at New 
Delhi on the morning of May 5, 1980 and 
apprised her of the situation and was inform- 
ed that he had been finally selected as the 
party candidate and there was no question 
of a change. . 


7. It is further averred that a communica: 
tion was sent by Shri Buta Singh on May 5, 
1980 to the Chief Electoral Officer, Punjab, 
Chandigarh and the Returning Officer, 
99-Moga Assembly Constituency, in super- 
session of all earlier communications with 
regard to the Assembly Constituency, statıng 
that the respondent was the official candidate 
of the Indian National Conzress (I) and tnat 
the party’s symbol ‘hand’ bz allotted to h.m. 
A letter to this effect was also delivered by 
Smt. G. Brar, Member of arliament to the 
Election Commission on ‘the morning of 
May 5, 1980. Thereafter, Shri Ganesan, Se- 
cretary to the Election Commission, got in 
touch with the Chief Zilectoral Officer, 
Chandigarh and informed him that the re- 
spondent was the official candidate of the 
Indian National Congress (J). There was a 
mention of this talk in the ‘telex message 
sent by the Secretary to tke Returning Offi- 
cer, Moga, with copy to the Chief Electoral 
Officer, Punjab on May 5, 1980. 


8. A preliminary objection was raised on 
behalf of the respondent taat the averments 
in paragraphs 4 to 18 -as -well as -para- 
graphs 19-A and 20, with which we are not 


. concerned, do not disclose any cause . of 


action and therefore they are liable to. be 
deleted under Order VII, Bule 11 (a) of the 
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Code of Civil Procedure. The High Court 
accordingly framed a preliminary issue to the 
effect : 


“Whether paragraphs 4 to 18, 19 (a) and 
20 of the election petition have to be deleted 
because the averments made therein do not 
make out any case for setting aside the elec- 
tion under Section 100 (1) (d) Gv} and Sec- 
tion 123 (7) of the Representation of the 
People Act.” 


By the judgment under appeal, the: High 
Court sustained the preliminary objection 
and directed that the averments in paras 4 
to 18 be struck out from the election peti- 
tion. In dealing with the question, the High 
Court observed that the preliminary issue 
had to be decided upon a consideration of 
the pleas in the election petition and nothing 
averred in the written statement could be 
taken into account. 


9. On a consideration of the averments 
in paragraphs 4 to 18, the High Court felt 
that the use of the word “instructions” . in 
Annexure P-I, the letter addressed by the 
Returning Officer, Moga Assembly Constitu- 
ency on May 8, 1980 to all the candidates 
intimating about the change in the allotment 
of election symbol to the respondent, cannot 
lead to an inference of their’ being issued 


under paragraph 18 of the Symbols Order. 
It then observes: 


“The petitioner’ has not at all disclosed in 
the election petition as to what was exactly 
the order of the Election Commission behind 
the instructions in Annexure P-I, and how 
it was in contravention of any of the provi- 
sions of the Act, or rule, or order made 
thereunder.” 


It was urged on behalf of the respondent that 
before filing the election petition it was in- 
cumbent on the appellant to find out the 
entire circumstances in which the Election 
Commission passed the order as to the 
change of symbols and consequently issued 
instructions to the Returning Officer in that 
behalf. The High Court accepted the con- 
tention and observed that “in‘ the absence of 
material circumstances, non-compliance with 
the provisions of Rule 10 (5) of the Conduct 
of Election Rules, 1961, or of paragraph 13 
of the Election Symbols (Reservation and 
Allotment) Order, 1968 could not be spelled 
out.” Further, the High Court was of the 
view that the Symbols Order having been 
made by the Election Commission in exercise 
of the powers under. Article 324 of the Con- 
stitution read witk Rules'5 and 10 of the 
Conduct of Elections. Rules, it cannot be said 
to be an order made under the Act and there- 
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fore the provisions of. S. 100 (1) (®) (iv) of 
the Act were not attracted. Accordingly, 
the High Court directed that paragraphs 4 to 
18 of the election petition be deleted, 


10. It.is argued by learned counsel for 
‘the appellant that under sub-section (1) of 
Section 83 of the Act, an election petition 
must contain a concise statement of the 
material. facts on which the election peti- 
tioner relies; the words “material facts” mean 
the facts necessary to formulate a complete 
cause of action. It is urged that all the 
material facts have been stated in the elec- 
tion petition to, show that the change of 
allotment of symbols by the Returning Off- 
cer, in compliance with the directions of the 
Election Commission, was in breach of 
Rule 10 (5) and paragraph 13 of the Symbols 
Order which gave rise to a cause of action 
under Section 100 (1) (Œœ (iy) of the Act 
According to the. learned counsel, the appel- 
fant had disclosed all the facts within his 
knowledge and it was no part of his duty to 
anticipate the defence and plead facts in 
relation thereto. It is further urged that the 
High Court was in error in holding that the 
breach of Rule 10 (5), paragraphs 13 and 18 
of the Symbols Order ` does not constitute 
non-compliance with any provisions of the 
Constitution, or the Act, or any rules oF 
orders made thereunder. 


11. In reply, learned counsel for the re- 
spondent submitted that the Symbols Order 
was not an order made under the Act ‘and 
therefore the change of allotment of symbols 
was a matter which fell outside the purview 
of Section 100 (1) (d) (iv) of the Act. It was 
urged that there was no breach of R. 10 (5) 
of the Conduct of Elections Rules ar of para- 
graphs 13 and 18 of the Symbols Order in- 
asmuch as the respondent was the official 
candidate set up by the Indian National Con- 
press (I) and he had in the nomination paper 
filed by him before the Returning Officer on 
May 3, 1980 made a declaration to that effect 


and had also indicated his choice of that 


party’s reserved symbol ‘hand’. Our atter- 
tion was drawn to certain averments in the 
written statement which tend to show that 


the respondent was, in fact, the candidate - 


sponsored by the Indian National Congress 
(1). Learned counsel made a grievance that 
the appellant had deliberately suppressed this 
fact in paragraph 7 of the election petition. 
Further, ‘he urged that it was incumbent on 
the appellant to -find out the circumstances 
in which the Election Commission issued the 
necessary instructions as to the change of 
symbols under paragraph 18 of the Symbols 
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Order. It was contended that the High 
Court was therefore justified in striking out- 
paragraphs 4 to 18 of the election petition 
on the ground that they do not disclose any 
cause of action. Further, it was contended 
that the High Court had no power to order 
further and better particulars under O. VI, 
R. 5 of the Code of Civil Procedure. In 
support of the contention, reliance was placed 
on Hari Vishnu Kamath v. The Election 
Tribunal, Jabalpur, AIR 1958 Madh Pra 168. 

12. In this appeal, two questions arise. 
First of these is whether any breach of para- 
graph 13 or 18 of the Symbols Order 
amounts to non-compliance with the provi- 
sions of the Constitution, on the Act, or any 
rules or orders made under the Act and there- 
fore the change of allotment of symbols by 
the returning Officer in compliance with the 
directions of the Election Commission was 
a matter which fell within the purview of 
Section 100 (1) (d) (iv) of the Act. The se- 
cond is whether it was incumbent on the ap- 
pellant before filing the election petition to 
find out the circumstances in which, and the 
reasons for which, the Election Commission 
issued necessary instructions under para 18 
of the Symbols Order; and if so, whether 
failure to disclose such facts amounts to non- 
disclosure of material facts i.e. an incomplete 
cause of action under Section 400 (1) (d) (iv) 
of the Act and therefore the averments ia 
paragraphs 4 to 18 of the election petition 
were liable to be struck out under Order VI, 
Rule 16 of the Code of Civil Procedure, 1908. 

13. As to the first question, there can be 
ne doubt whatever that the Symbols. Order 
Is an order made under the Act. Under 
Article 324 of the Constitution, the superin- 
tendence, direction and control of the pre- 
paration of the electoral rolls for, and the 
conduct of, all elections to Parliament and 
the Legislature of every State and of elec- 
tions to the offices of President and Vice- 
President held under the Constitution, vests 
in the Election Commission. The Act is a 
law made by Parliament under Article 327 
of the Constitution to provide for the con- 
duct of elections to the Houses of Parlia- 
ment and to the House or Houses of the 
Legislature of each State, the qualifications 
and disqualifications for membership of those 
Houses, the corrupt practices and other 
offences at or in connection with. such elec- 
tions and the decision of doubts and disputes 
arising out of or in connection with such 
elections, . 

14. - Sub-section (1) of Section 169 of the 
Act provides that the Central Government 
may, after consulting the Election Commis- 
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sion, by notification in the Official Gazette, 
make rules for carrying out the purposes of 
the Act. .Sub-section (2) thereof provides 
that in particular, and :without prejudice to 
the generality of the foregcing power, the 
rules framed by the Central Government 
under sub-section (1) may pzovide for all or 
any of the matters enumerated therein. In 


exercise of the powers under Section 169 of 


the Act, the Central Government made the 
Conduct of Elections Rules,- 1961 for the 


purpose of regulating the mode of holding 


elections to the Houses of Parliament or to 
the House or either House of the Legislature 
of every. State. Rule 5 of the Conduct of 
Elections Rules requires the Election Com- 
mission to specify the symbols that may be 
chosen by candidates in parliamentary and 
assembly elections and the. restrictions to 
Which that choice shall be subject, and it 
provides : 


“5. Symbols for elections in parliamentary 
and assembly constituencies — (1) The Elec- 


tion Commission shall, by tification in the 


Gazette of India and in the Official Gazette 
of each State, specify the symbols that may 
be chosen by candidates at elections in 
parliamentary or assembly zonstituencies and 
the restrictions to which their choice shall be 
subject. l i 


(2) Subject to any general or special direc- 
tion issued by the Election Commission either 
under sub-rule (4) or sub-raie (5) of Rule 10, 
where at any such election, more nomination 
papers than one are delivered by or on be- 
half of a candidate, the declaration as to 
symbols made in the nomination paper first 
delivered, and no other declaration as to 
symbols, shall be taken into - consideration 
under Rule 10 even if that nomination paper 
has been rejected.” 


Rule 10 provides for allotment of- symbols 
to the contesting candidates by the Return- 
ing Officer subject fo any general or special 
directions issued in that behalf by the Elec- 
tion Commission. Tt, insofar ag relevant, 
reads as follows: 


“10, Preparation 
candidates : 

(D ta (3) X X x 
' (4) At an election in a parliamentary or 
assembly constituency, where a poll becames 
necessary, the returning officer shall consider 


of lst of contesting 


‘the choice of symbols expressed by the con- 


testing candidates in their nomination papers 
and shall, subject to any general or special 
direction issued in this behalf by the Election 
Cammission— 3 
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(a) allot a different symbol to each con- 
testing candidate in conformity, as far as 
practicable, with his choice; and 

(b) if more contesting candidates than one 
have indicated their preference for the same 
symbol, decide by lot to which of such 
candidates. the symbol ‘will be allotted. 


(5) The allotment by the returning officer 
of any symbol to a candidate shall be final 
except Where it is inconsistent with any direc- 
tions issued by the Election Commission in 
this behalf in which case the Election Com- 
mission may revise the allotment. in such 
manner as it thinks fit.” 

15. The Election Symbols (Reservation 
and Allotment) Order, 1968 was issued by 
the Election Commission in exercise .of its 
powers under Article 324 of the Constitution 
read with Rules 5 and 10 of the Conduct of 
Elections Rules, 1961 and all other powers 
enabling in that behalf. The primary object 
and purpose of the Symbols Order, as the 
long title and the preamble show, is to pro- 
vide for specification, reservation, choice and 
allotment of symbols at elections in parlia- 
mentary and assembly constituencies, for the 
recognition of political parties in relation 
thereto and for matters connected therewith. 
The purpose, and object of the Symbols 
Order as well as the source of power under 
which the Order was issued is brought out 
in the preamble which reads : 


“Whereas the superintendence, direction 
and control of all elections fo Parliament 
and to the Legislature of every State are vest- 
ed by the Constitution of India in the Elec- 
tion Commission of India. 


And, whereas, it is necessary and expedient 
to provide in the interests of purity of elec- 
tion to the House of the People and the 
Legislative Assembly of every State and in 
the interests of the conduct of such elections 
in a fair and efficient manner, for the specifi- 
cation, reservation, choice and allotment of 
symbols for the recognition of political par- 
ties in relation thereto and for matters con- 
nected therewith. 


Now, therefore, in exercise of the powers 
conferred by Article. 324 of the Constitution 
read with Rule 5 and Rule 10 of the Conduct 
of Elections Rules, 1961, and all other powers 
enabling it in this behalf, the Election Com- 
mission of India hereby makes the following 
order.” 


16. It would be apparent from the provi- . 


sions of the Conduct of Elections Rules, 1961 
and the Election Symbols (Reservation and 
Allotment) Order, 1968 that when elections 
afe imminent, allotment of symbols to candi- 
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dates for elections in parliamentary and 
assembly constituencies is but an important 
stage of such elections. The provisions for 
registration of political parties and their re- 
cognition as National or State parties by the 
Commission are only for the purpose of 
allotment, reservation and specification of 
symbols at elections. The expression “politi- 
cal party” is defined in paragraph 2 (h) to 
mean “an association or body of individuals 
of India registered with the Commission as 
a political party under paragraph 3 and in- 
cludes a political party deemed to be regis- 
tered with the Commission under the proviso 
to sub-para (2) of that paragraph. ” Para- 
graph 3 provides for registration with the 
Commission of associations and bodies of in- 
dividuals as political parties for the purposes 
of the Order and paragraph 4 provides for 
allotment of symbols. Paragraph 5 deals 
with the classification of symbols. Accord- 
ing to this paragraph, a ‘reserved symbol’ is 
a symbol reserved for a political party fop 
exclusive use of that party. A symbol other 
than the reserved symbol has been described 
by the said paragraph to be a ‘free symbol’. 
Paragraph 6 provides for the classification 
of political parties. The parties are either 
recognized political parties or unrecognized 
political parties and it lays down the condi- 
tions necessary for a political party to be 
treated as a recognized political party. If a 
political party is treated as a recognized 
political party in four or more States in ac- 
cordance with paragraph 6, it shall have the 
status of a National party throughout the 
whole of India. If, on the contrary, a politi- 
cal party is treated as a recognized political 
party in less than four States, it shall enjoy 
_ the status of a State party in the State or 
States in which it is a recognized political 
party. We need not dilate upon this aspect 
because it is not in dispute that the Indian 
National Congress (1) and the Lok Dal are 
both National parties. Paragraph 8 regulates 
the manner of allotment of symbols, and 
sub-paras (1) and (3) which are relevant, for 
our purposes. read: 


“8. Choice of symbols by candidates of 
National and State Parties and allotment 
thereof— - P i 


(1) A candidate set up by a National party 
at any election in any constituency in India 
shall choose and shall be allotted, the symbol 
reserved for that party and no other symbol. 

(2) KX | xx ` XX 

(3) A reserved symbol shall not be chosen 
by, or allotted to, any candidate in any con- 
stituency other than a candidate set up by a 
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National party for whom such’ symbol has 
been, reserved or a candidate set up by a 
State party for whom such symbol has been 
reserved in the State in which it is a State 
party even if no candidate has been set up 
by such National or State party in that con- 
stituency.” 

Paragraphs 9 to 12 deal with certain restric- 
tions on the allotment of symbols, conces- 
sions to certain candidates as well as choice 
of symbols for some categories of candidates 
with which we are not concerned. Para- 
graph 13 specifies as to when a candidate 
shall be deemed to be set up as a candidate 
by a political party and reads as under: 

“13. When a candidate shall be deemed to 
be set up by a political party — For the pur- 
pose of this order a candidate shall be deem- 
ed to be set up by a political party if, and 
only if, 

(a) the candidate has made a declaration 
to this effect in his nomination paper; 

(b) a notice in writing to that effect has, 
not later than 3 P. M. on the last day of with- 
drawal of candidatures, been delivered to the 
returning officer of the constituency; and 


(c) the. said notice is signed by the presi- 
dent, the secretary or any other office-bearer 
of the party -and the president, secretary opr 
such other officz-bearer is authorised by the 
party to send such notice and the name and 
specimen signature of the president, the se- 
cretary or such other office-bearer are com- 
municated in advance to the returning ofi- 
cer of the constituency and to the Chief 
Electoral Officer of the State.” 


Paragraph 18 which is important for oup 


purposes is in these terms: 


“18. Power of Commission to issue in- 
structions and directions -— The Commission 
may issue instructions and directions— 

(a) for the clarification of any of the pro- 
visions of this Order; 


(b) for the removal of any difficulty which 
may arise in relation to the implementation 
of any such provisions; and 

íc) in relation fo any matter with respect 
to the reservation and allotment of symbols 
and recognition of political parties, for which 
this Order makes no provision or makes in- 
sufficient provision, and provision is in the 
Opinion of the Commission necessary for the 
smooth and orderly conduct of elections.” 


17. In our judgment, the High Court was 
clearly -in error in holding that the Symbols 
‘Order was not an order made under the Act 
and therefore the change of allotment:. of 
symbols by the Returning Officer. in gom- 
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pliance. with the directions issued by the Elec- 
tion Commission, even if it was in breach of 
paragraph 13 thereof, did nct amount to 
non-compliance ‘with the provisions of the 
Constitution, or the Act, or any rules of 
orders made under the Act ani therefore the 
matter fell outside the ambit of Section 100 
(1) (d) (iv) of the Act. It is however urged 
by learned counsel for the respondent that 
the Symbols Order was not an order made 
under the Act. Emphasis is laid on the 
words “under the Act” occurring in Sec- 
tion 100 (1) (d) Gv) of the Act. We are 
afraid, the argument is too teruous to be ac- 
cepted. The Symbols Order was issued by 
the Election Commission uncer Article 324 
of the Constitution in exercise of its un- 
doubted powers of superintendence, direction 
and control of the conduct of all elections 
to Parliament and Legislature of every State. 
It is also relatable to Rules 5 and 10 of the 
Conduct of Elections Rules framed by the 
Central Government in exercise of them 
powers under Section 169 of zhe Act. Rule 4 
of the Conduct of Elections Rules provides 
that every nomination paper presented undes 
Section 33 of the Act shall b2 in Forms 2-A 
to 2-E, as may be appropriate. The Forms 
2-A and 2-B require the candidate to choose 
symbol. Under Rule 5 (1) thə Election Com- 
mission by notification may specify the 
symbols that may be chosem by candidates 
at elections to parliamentary and assembly 
constituencies. Under Rule 10 (4) the Re- 
turning Officer shall consider the choice of 
symbols expressed by contesting candidates 
and “subject to any general or special direc- 
tion issued by the Election Commission” allot 
different symbols to different candidates. The 
-allotment of symbols by the Returning Off- 
cer is final under sub-rule (5) of Rule 10 ex- 
cept where it is inconsistent with any direc- 
- tions issued by the Election Commission in 
that behalf in which case the Election Com- 
mission may revise the aliotment in such 
manner as it thinks fit. 


18. In Sadiq Ali v. Election Commission 
of India, (1972) 2 SCR 318 : (ATR 1972 SC 
187), Khanna, J. speaking for the Court, 
after setting out the scheme of the Symbols 
Order, explained the reasons which led to the 
introduction of symbols, in these words ‘at 
page 195 of AIR): . 


“Tt is well known that overwhelming majo- 
rity of the electorate are iliterate. It was 
realised that in view of che: handicap of 
illiteracy, if might. not .be possible for the 
illiterate voters to cost thei? votes in favour 
of the candidate of their choice unless there 
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was some pictorial representation on the 
ballot paper itself whereby such voters might 
identify the candidate of -their choice. 
Symbols were accordingly brought into use. 
Symbols or emblems are not a peculiar 
feature of election law of India. In some 
countries, details in the form of letters of 
alphabet or numbers are added agains! the 
name of each candidate while in others, re- 
sort is made to symbols or emblems. The 
object is to ensure that the process of elec- 
tion is as genuine and fair as possible and 
that no elector should suffer from any handi- 
cap in casting his vote in favour of a candi- 
date of his choice.” 


The Symbols Order made by the Election 
Commission in exercise of its power under 
Article 324 of the Constitution read with 
Rules 5 and 10 of the Conduct of Elections 
Rules and all other powers enabling it in that 
behalf, are in the nature of general direc- 
tions issued by the Election Commission to 
regulate the mode of allotment of symbols 
to the contesting candidates. It is a matter 
of common knowledge that elections in our 
country are fought on the basis of symbols. 
It must but logically follow as a necessary 
corollary that the Symbols Order is an order 
made under the Act. Any other view would 
be destructive of the very fabric of our 
system of holding parliamentary and assembly 
constituency elections in the country on the 
basis of adult suffrage. 


19. As to the second question, there can 
be no doubt whatever that the High Court 
was not justified in directing that the aver- 
ments in paragraphs 4 to 18 of the election 
petition be deleted on the ground that there 
was non-disclosure of material facts suffi- 
cient to give rise to a cause of action under 
Section 100 (1) (d) (iv) of the Act. 


20. The order passed by the High Court 
directing the striking out of paragraphs 4 to 
18 of the election petition can hardly be sup- 
ported. It is not clear from the order that 


the High Court proceeded to act under 


Order VII, Rule 11 (a) or under Order VI, 
Rule 16 of the Code in passing the order 
that it did. It is rightly conceded that the 
High Court could not have acted under 
Order VII, Rule 11 (a) of the Code, Where 
the plaint discloses no cause of action, it is 
obligatory upon the Court to reject the plaint 
as a whole under Order VII, Rule 11 (a) of 
the Code, but the rule does not justify the 
rejection of any particular portion of a 
plaint: Mulla’s Civil Procedure Code, 13th 
Edn., Vol. 1, p. 755. It is therefore neces- 
sary to-consider whether the order passed by 
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the High Court could > be justified under 
‘Order VE Rule £6 of the Code, which reads 
as follows - 

“16. Striking out pleadings — The Court 
may at any stage of the proceedings order to 
be struck ouf or amended any matter in any 


pleading:-— 


(a} which may be unnecessary, scandalous, à 


frivolous os vexatious, or 


(b) which may tend to prejudice, embarrast 
or delay the fair trial of the suit, or 


(c which is otherwise an abuse of the pro- 
cess of. tie Court.” 


21. Whe order passed by thie High Court 
directing hat paragraphs 4 to 1$ of the elec- 
tion petition be struck out ‘cannot be sustain- 
ed on the terms of Order VI, Rule ł6 of the 
` There is no finding reached by the 
High. Coust that fhe averments in paras. 4 
to 18 of the election petition are. either un- 
necessary, frivolous or vexatious, or that they 

are such as may fend to prejudice, embarrass 
‘jor delay fae fair trfaf of the election, nor is 
there any finding that the averments therein 
lare such as to constitufe am abuse of the pro- 
‘cess of the Court. That being so, the High 
Court haé no power to direct the striking out 
iof paragraphs 4 to f8 of the election peti- 
tion. Í 


22. It is submitfed by fearned counsel for 
the respondent that there is non-disclosure of 
the necessary facts by the appellant in para- 
graphs 4 to £8 of the election petition to 
show as fo how the order of the Election 
Commission was Hegal, or as. to how there 
was non-compliance. with the provisions of 
the: Constitution, or the Act, or any rules or 
orders: made under the Act within the meau- 
ing of Section 100 f1) (d) Gv) of the Act. 
urges that it was incumbent on the appeliant 
to find. out the circumstances in which the 










Election. Commission issued the necessary in- - 


structions, as. to the. change of symbols under 
paragraph 1& of the Symbols Order. H is 
contended that the High Court was therefore 
justified in striking out paragraphs 4 tq t8 
of the election petition on the ground that 
they do noe disclose any cause of action mM- 
asmuch. as the. averments therein de not con- 
stitute a plea of non-compliance with ‘the 
provisions of the Constitution, ar tha: Act, or 
any rules of orders made under the Act sa 
as to attract Section 100 (1) (d) iv) of the 
Act. These contentions, in our opinion, cant- 
nat be givers effect to. 


23, The approach of the High Court in 
dealing with the preliminary issue appears to 
be wholly unwarranted. in dealing with the 
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question whether or not paragraphs 4 to 18 
of the election petition disclose any cause of 
action, the High Court has cast on the ap- 
pellant the burden of disclosing facts not 
within his knowledge. It speaks of his duty 
to produce evidence prima facie to show that 
the change of allotment of symbols by the 
Returning Officer to the respondent was in 
contravention of Rule 10 (5) of the Conduct 
of Elections Rules read with paragraph 13 
of the Symbols Order. It then observes fhat 
the onus was on him to establish as to how 
and under what circumsfances the Election 
Commission issued the instructions in ques- 
tion. Tt accepts the contention of the respon- 
dent that it was incumbent on the appellant 


‘to set himself on an inquiry into these circum- 


stances. According to the High Cozrt, 
failure to disclose the circumstances which 


led fhe Election Commission -to issue direc- 


tions of instructions fo the Returning Off- 
cer to effect a change in the allotment of 
symbols, amounts fo a non-disclosure of 
material facts which must entail in deletion 
of the avermenfs in paragraphs 4 to 18 by 
which the appellant seeks relief under Secs- 
fon 100 (b (d Gv) cf the Act. We are 
afraid, the High Court has viewed the matter 


from a wrong perspective. 


24. We find it difficult to comprehend the 
reasoning adopted by the High Court that 
there was non-disclosure of material facts. 
Tree it is that it begins the judgment by ob- 
serving that a question of this nature, as it 
a be so, has to be decided on a considera- 

> of the averments in the election petition 
en 12, and the allegations in the written state- 
ment cannot be taken into account. A pre- 
Himinary objection that the election petition 
is not in conformity with Section 83 (1) (a) 
of the Act i.e. it does not contain the con- 
cise statement of the material facts on which | 
the petitioner relies, is but a plea in the 
nature of demurrer and in deciding the ques- 
tion the Court has to assume for this pur- 


“pose that the averments contained in the 


election petition are true. Unfortunately, 
while deciding the preliminary issue the High 
Court has made certain observations which 
tend to skow that the allegations in the 
written statement were very much present in 
its mind. In repelling the contention of the 
appellant that the instructions issned by the 
Election Commission fər reallotment of 
symbols were referable fo paragraph 18 of the 
Symbols Order, the High Court observes: 
“tipon the use of word “instructions”? in 
Annexure. P-1, it was sought to be inferred 
that the issuance thereof-could only be with- 
in the ambit of para 18 of the Symbols 
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Order, since the change of symbols was out- 


side the ambit of para 18, therefore, the said 
change was illegal. 


course of things the Electior Commission, 
having passed an order, issues. instructions, 
for its compliance. As such, the use of the 
word “instructions” in any tommumicaiion 
cannot lead to an inference of ‘their being 
issued under the said para 18 of the Symbols 
Order.” 


It then goes on ta observe: 


“The petiticner has not at all disdoicd in 
fhe election petition as to wkat was exactly 
the order of the Election Commission behind 
the instructions in Annexure 2-1 anë how it 
was in contravention of the provisions of fhe 
aforesaid Act or the rules er order made 
thereunder.” 

It proceeds to say: 


“Thus, the argument of the learned coun- 
sel for the returned candidate proceeded that 
before filing the election pefstion it was in- 
cumbent upon the petitioner to find out the 


_ entire circumstances in which the Election 


Commission passed the order as to the 
change of symbols and consequently issued 
instructions vide Annexure F-1 to the Re- 
turning Officer.” ı 

In coming to the conclusion that there was 
non-disclosure of material fects, the High 
Court observes : 

“In the complete absence of the material 
circumstances, non-compliance with the 
aforesaid provisions could not be spelt out 
and hence in the election petition none of 
the said provisions has teen specifically 
sought ... ... ... ... I direct that paras 4 to 18 
of the election petition be deleted.” 

These observations made by the High Court 
proceed on a misconception of law. 


25. It is therefore necessary to consider 
whether the order passed by the High Court 
could be justified under Order VI, Rule 16 
of the Code. That would Jepend on whe- 
ther or not the election petition is in con 
formity with the requirements of Section 83 
of the Act, which reads as follows: 


“83. Contents of petition— ki An election 
petition— 

(a) shall contain a concise demin of 
the material facts on aR the petitioner 
relies. 


{b) shall set forth full particulars of any 


corrupt practice that the petitioner alleges, 
including as full a statemert as possible of 


The argument has not. 
impressed me, inasmuch as ia the normal 
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mitted such corrupt practice and the date and 
place of the commission ef each such prac- 
tice; and 

(© shall be signed by the petitioner and 
verified in the manner laid down in the Code 
of Civil Procedure, 1908 for the verification 
af pleadings : 

Provided that where the petitioner alleges 
any corrupt practice, the ‘petition shall also 
be accompanied by an affidavit in the pre- 
scribed form in support of the allegation of 
such corrupt practice and the particulars 
thereof. 


(2) Any schedule er annexure to the pei 
tion shall also be signed by the petitioner 
and verified in the same manner as the peti- 
tion.” 


-Clause (a) of Section 83 is tased on the pro- 


visions of Order VI, Rule 2 (1) of the Code 
which states the basic or cardinal rules of 
pleadings and is in the following terms: 
“2. Pleading to stafe material facts and 
net evidence — Every pleading shall con- 
tain, and contain only, a statement in a con- 
cise form of the material facts on which the 
party pleading relies for his claim in defence, 
as the case may be, but not the evidence by 
which They are to be proved.” 
Clause (a) of sub-section (1) of Section 83 
of the Act enjoins that an election petition 
shall contain. a concise statement of the 
material facts on which the election pefitioner 
relies. It is no part cf the statement of claim 
of an election petitioner to anticipate the de- 
fence and to state what he would have te say 
in answer to it. Clause (b) of sub-section (1) 
of Section 83 interdicts that an election peti- 
tioner must set forth full particulars of any 
corrupt practice on which he challenges the 
election of the returned candidate under Sec- 
tion 123 (7) including as full statement as 
possible of the names of the parties alleged 
to have committed such corrupt ‘practice and 
the date and place of the commission of each 
such practice. It is more or less based on 
Order VI, Rule 4 of the Code which reads: 
“4. In all cases in which the party plead- 
ing relies on any misrepresentation, fraud, 
breach of trust, wilful default, or undue in- 
fluence, and in all other cases in which parti- 
culars may be necessary beyond such as are 
exemplified in the forms aforesaid, particulars 
(with dates and items if necessary) shall be 
stated in the pleading.” 
The High Court ‘has ample power while try- 
ing an election petition te direct further and 
better particulars as to the nature of the 
ciatm or defence unger Order VI, Rule 5 of 


the names of the parties allesed to have com- the Code which reads: 


i 
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“5. A further and better statement of the 
nature of the claim.or defence, or further 
and better particulars of any matter stated 
in any pleading may in all. cases be ordered, 
upon. such terms, as to costs and otherwise, 
as may be just.” 


Under Order VI, Rule 5, particulars will be 
ordered of the material facts on which the 
party pleading relies for his claim or defence. 
If a party’s pleading is defective he can also 
seek leave to alter and amend his own defec- 
tive pleading under Order VI, Rule 17. There 
is no express rule providing for the con- 
sequence of a party failing to deliver parti- 
culars required by order of Court, but the 
decisions are to the effect that either by the 
order calling for particulars or by a later 
order the Court can direct the claim or de- 


fence to be struck out under O. VI, R. 16 of | 


the Code. 


26. There is distinction between “material 
facts” and “particulars”. The word “material 
facts” show that the facts necessary to 
formulate a complete cause of action must 
be stated. Omission of a single material fact 
leads to an incomplete cause of action and 
the statement or plaint becomes bad. The 
distinction which has been made between 
“material facts” and “particulars” was 
brought out by Scott, L. J. in Bruce v. 
Odhams Press Ltd., (1936) 1 KB 697 in the 
following passage. 


“The cardinal provision in Rule 4 is that 
the statement of claim. must state the mate- 
rial facts. The word “material” means neces- 
sary for the purpose of formulating a com- 
plete cause of action; and if any one “mate- 
rial” fact is omitted, the statement of claim 
is bad: it is “demurrable’” in the old 
phraseology, and in the new is liable to .be 
“struck out’ under Order XXV, Rule 4: See 
Philipps v. Philipps, (1878). 4 QBD 127 or “a 
further and better statement of claim may be 
ordered under Order XIX, Rule 7. 


The function of “particulars” under R. 6 
is quite different. They are not to be used 
in order to fill material gaps in a.demurrable 
statement of claim — gaps which ought to 
have been filled by appropriate statements of 
the various material facts which together 
constitute- the plaintiff’s cause of action. The 
use of particulars is intended to meet a 
further and quite separate requirement of 
pleading, imposed in fairness -and justice to 
the defendant. Their function is to fill in 


_ the picture of the‘ plaintiff’s cause of action 


. with information sufficiently detailed to put 


the defendant on his- guard as to the case 


` 
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.The dictum of Scott, L. J. in Bruce’s case, 
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he has to meet and to enable him to prepare 
for trial.” . 


`x 


supra, hasbeen quoted with approval by this 
Court in Samant N. Balakrishan v. ‘George 
Fernandez, (1969) 3 SCR 603 : (AIR 1969 
SC 1201) and while observing that the re- 
quirements of Section 83 are mandatory, the 
distinction between material facts and. parti- 
culars was brought out in the following 
terms (at page 1212 of AIR): 


“The word “material” shows that the facts 
necessary to formulate a complete cause of 
action must be stated. Omission of a single 
material fact leads to an incomplete cause 
of action and the statement of claim becomes 
bad. The function of particulars is to pre- 
sent as full a picture of the cause of action 
with such further information in detail as to 
make the opposite party understand the case 
he will have to meet.” ` l 


Thus, the word “material” in material ‘facts 
under Section 83 of the Act means facts 
necessary for the purpose of formulating a 
complete cause of action; and if any one 
“material” fact is omitted, the statement or 
plaint is bad; it is liable to be struck out. 
The function of “particulars” is quite 
different, the use of particulars is intended to 
meet a further and quite separate’ require- 
ment of pleading imposed in ‘fairness and 
justice to the returned candidate. Their 
function is to fill in the picture of the elec- 
tion petitioner’s cause of action with..informa- 
tion sufficiently detailed to put the returned 
candidate on his guard as to the case he has 
to meet and to enable him to prepare for 
trial in a case where his election is challenged 
on the ground of any ‘corrupt practice. 


27. Sub-section (1) of Section 87° of the 
Act enacts that the trial of an-election peti- 
tion shall be, as nearly as may be, in accord- 
ance with the procedure applicable under the 
Code of Civil Procedure, 1908 to the trial of 
suits, subject -to the -provisions of the Act 
and of any rules ‘made thereunder. There 
are. no express provisions in the Act or in 
the rules made thereunder as contemplated 
under sub-section (1) of Section. 87 of the 
Act to deal with the situation like the pre- 
gent. The provisions of the Code accord- 
ingly must apply in such a case as provided 
by sub-section (1) of Section 87 of the Act. 
That being.so, the provisions of Order VI 
which are integral part of the Code come 
into play except to the extent modified by 
sub-section (5) of Section 86 of the Act. 

28. Learned counsel for the respondent 
however contends that the High Court had 


— 


Wwe 
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mo power to direct further and better..parti- 
culars under Order :VI, Rule 5 of the Code. 
In support of the contention, reliance. is 
placed on the decision of the Madhya Pra- 
‘desh High Court in Hari Vishnu Kamath v. 
The Election Tribunal, AIR 1958 “Madh Pra 
168. It is urged that the particulars given in 
the petition were insufficient to formulate a 
cause of action and therefore the High Court 
had the power to strike out the pleadings 
under Order VI, Rule 16 of the Code. The 
contention cannot, in our opinion, be accept- 
ed. In Bhikaji Keshao Joshi v. Brijlal Nand- 
lal Joshi, (1955) 2 SCR 18 (42872): (AIR 
1955 SC 610), the Court recognized a power 
in the Tribunal to direct particulars of a 
corrupt practice and to strike out the plead- 
ings in a case where there was a default in 
compliance with a previous order direct- 
ing particulars. Thereafter, ` there was a 
change brought about in law by Act 27 of 
1956. Sub-section (5) of Section 90 intro- 
duced by that Act recast the old sub-sec. (3) 
of Section 83 and took away the power of 
the Election Tribunal to order further and 
better particulars of corrupt practice while 
retaining the power to allow amendment or 
amplification though the language used was 
slightly different. 


29. The decision of the Madhya. Pradesh 
Higb Court in Hari Vishnu Kamath’s case, 
supra, on which reliance is placed is in- 
applicable. A question arose whether the 
Election Tribunal was justified in directing 
furnishing of better particulars of certair 
corrupt’ practices. There, the High Cour: 
was dealing with the Act as it stood after its 
amendment by Act 27 of 1956. In view of 
the change in law brought about, the High: 
Court held that the rule as laid down by this 
Court in Bhikaji Keshao Joshi’s case, supra 
‘was no’ longer applicable. After the repeal 
of sub-section (3) of Section 83 of the Act 
by Act 27 of 1956, which introduced in ‘its 
place sub-section (5) of Section 90, conferring 
power on the Tribunal to allow amendment 
or amplification of particulars, the High 
Court held that the word “allowed” meant 
allowed on an application and therefore ther2 
was no power left with the Tribunal under 
sub-section (5) of Section 90 to direct th= 
furnishing of better’ particulars and that 
_there would equally be no power to strike out 
the pleadings for default of furnishing parti 
culars, if directed. It was however held that 
it was open to the Tribunal to find that. the 
particulars given in a petition were insuff 
cient for trial. It is evident that the deci- 
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‘sion of the High: Court. turned on the: provi- ` 
‘sions of sub-section (5)-of Section 90, which 


is identical to sub-section .(5) of Section 86 


of the Act, but both these provisions relate 


to allowing an amendment of :the -election 
petition subject to such.terms ‘as to costs ‘or 
otherwise. with.a view to furnish. the parti- 
culars of any corrupt practice. The decision . 
of the Madhya Pradesh High Court in Hari 
Vishnu. Kamath’s case, supra, is epee 
distinguishable. 

30. It must accordingly be held that the 
High Court was not justified in striking out 
paragraphs 4 to 18 of the election petition 
acting presumably under Order VI, Rule 16 
of the Code of Civil Procedure, 1908 on the 
ground that the facts stated therein were not 
sufficient to formulate a complete cause of 
action under Section 100 (1) (d) (iv) of the 
Representation of the People Act, 1951 i.e. 
due to non-disclosure of material facts, 

31. In the result, the appeal succeeds and 
is allowed with costs. The judgment of the 
High Court striking out the averments in 
paragraphs 4 to 18 of the election petition is 
set aside and it is directed to proceed with 
the trial according to law. 


Appeal allowed. 
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Km. Shradha Devi, Appellant v. Krishna 


‘Chandra Pant and others, Respondents. 


(A) Representation of the People Act | 
(43 of 1951), Ss. 100 (1) (d) (iii), 81 — Con- 


duct of Election Rules (1961), R. 73 (2) @) 


— Petition for scrutiny and recount on 
allegation of miscount -—- Improper rejec- 
tion of valid votes — Prima facie proof — 


‘Nature of — Specific averment in respect of 


each ballot paper rejected as invalid — Not 
necessary — Proof of errors in respect of 
some ballot papers furnished — Scrutiny 


and recount cannot be limiied to those ballot 


papers only. Election Petition No. 2 of 
1978, D/- 11-12-1979 (Al), Reversed. (Evi- 
dence Act (1872), Ss. 101-104). 


In an election petition for relief of scru- 
tiny and recount on the allegation of mis- 


‘count, it is not the requirement of law that 


“*Election Petn. No. 2 of 1978, Dj- 
1979 (AlL). 


KZ/KZIE785/82/VCD . 
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in respect of each ballot paper rejected as 
invalid a specific averment must be so made 
as ic identify the ballot paper and only 
those that can ke correlated to the allega» 
tions in the petition specifically and nol 
generally shall be recounted. Election Peti- 
tion No. 2 of 1978, Dj- 11-12-1979 All), 
Reversed. Š (Para 8) 


When a petition is for relief of scrutiny 
and recount on the allegation of miscount, 
the petitioner has to offer prima facie proof 
of errors in counting and if errors in count- 
ing are prima facie established a recount can 
be ordered. If the allegation is of imprcper 
rejection of valid votes which is covered by 
the broad spectrum of scrutiny and recount 
because of miscount, petitioner must fur- 
nish prima facie proof of such error. If 
proof is furnished of some errors in respect 
of some ballot papers, scrutiny and recount 
cannot be limited to those ballot papers 
only. If the recount is limited to those 
ballot papers in respect of which there is a 
specific allegation of error and the correla« 
tion is established, the approach would ‘work 
havoc in a Parliamentary constituency where 
more often 10,000 or more votes are being 
rejected as imvalid. Law does not require 
that while giving proof of prima facie error 
in counting each head of error must be 
tested by only sample examination of some. 
of the ballot papers which answer the error 
and then take into consideration only those 
ballot papers and not others.’ This is no3 
the area of inquiry in a-petition for relief of 
recount on the ground of miscount. 

(Para 8) 


(B) Representation of the Feople Act 
(43 of 1951), Ss. 100 (1) (d) GiD, 81 — Con 
dect of Election Rules (1961), S. 73 2) — 
Election by assembly members — Voting in 
accerdance with proportional ropresemtation 
by means of siegle transferable vate. — 
Casting of first preference vote fs sime. qua 
mom for validity of ballot paper — Wailore 
to cast remainine preferemces werkd mot iir 
‘validate ballot paper. 


When voting is in accordance with the 
proportional representation by means of the 
single transferable vote it is obligatory to 
cast the first preference vote for ensuring 
the validity of the ballot paper and the first 
preference vote must be so cast as not to 
leave anyone in doubt about it. The Te- 
maining preferences are optional with eke- 
tor. He may or may not cxercise his fram 
chise for the remaining preferences. If he 
chooses not to exercise remaining prefer- 
ences the ballot paper cannot be rejected as 


y 
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invalid for failure to exercise the remaining 
preferences. Rule 73 (2) is exhaustive of the 
grounds on which a ballot paper at a voting 
at election by Assembly members shall be 
rejected as invalid and on a true and in 
depth reading of it, it does not transpire 
that the failure to cast the remaining pre- 
ferences would invalidate the ballot paper. 
(Para 12) 
(©) Representation of the Feople Act 
(43 of 1951). Ss. 180 (1) (d)_tii), 91 — Con- 
@uct of Election Rules (1961), Rr. 37A (1), 
73 (2) (a) — Election by Assembly members 
~~ Voting in accordance with proportional 
representation by means of single transfer- 
able vote — First preference vote if exer- 
cised clearly and unambiguously — Error in 
exercising subsequent preferences will not 
mvalidate ballot paper — It ie valid in part. 
Where the voting is in -accordance with 
the proportional representation by means 
of the single transferable vote, once the 
first preference vote has- been clearly and 
unambiguously exercised, the ballot paper 
cannot be rejected on the ground that lower 
down the ladder there was some error in exer- 
cising the subsequent preferences. It follows 
that not only such a ballot paper has to be 
held as valid ballot paper but its validity shall 
continue upto the stagein preferences where 
an error or confusion transpires which 
would not permit .computation of subse- 
quent preferences below the level of error. 
(Para 13) 
(Ð) Representation of the People Act 
(43 of 1951}, Ss. 100 (1) (® Gi, 31 — Con 
uct of Election Rules (1961), R. 73 (2) @), 
~~ Election by Assembly members — Rejec’ 
tion of ballot paper as invalid — Every and 
any mark or writing on ballot paper does 


‘not per se resokt in invalidation of vote. 
11-12- 


Election Petion No. 2 of 1978, D/- 
1979 (AN), Reversed. a 


Every and any mark or writing on ballot 
paper does not per se result in invahdation 
of the vote. The mark or identification 
should be such as to unerringly reveal the 
identity of the voter and the evidence or 
prior arrangement connecting the mark must 
be made available. Any mark or writing 
of an innocuous nature or meaningless im- 
port cannot be raised to the level of such 
suggestive mark or writing as to reveal the; 
identity ‘of the voter. (Para 15) 


“There must be some causal connection be- 
tween the mark and the identity of the voter 
that looking at one the other becomes re- 
vealed. Therefore, the mark or a writing it- 
self must reasonably give indication of the 
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voter’s identity. It may be that there must 
be extrinsic evidence from which it can be 
inferred that the mark was paced by the 
voter by some arrangement. (Para 15) 


In the instant case out of total 11 ballot 
papers rejected as invalid, the High Court 
did not examine the 9 ballot papers on the 
erroneous view that only two were correlated 
to the averments inthe petitior. There’ was 
specific averment in the petiton that the 
marks on these ballot papers were not such 
as to lead to identity of the elector and thal 
the ballot papers could not be zejected as in- 
valid under Rule 73 (2) (d). This allegation 
is wholly substantiated by a casual lock at 
the remaining nine ballot papezs. The error 
is apparent. Once the error has been estab- 
lished the scrutiny and recourt had to be 
ordered as a prima facie case of miscount 
is made out and, therefore, the decision of 
the High Court rejecting the ‘petition is liable 
to be set aside. Election Petition No. 2 of 
1978, D/- 11-12-1979 (All), Reversed. 

_ (Para 15) 

(Œ) Representation of the People Act 
(43 of 1951), Sections 160 (1) (ad) Gii), 81 — 
Conduct of Election Rules (1984), Rule 73 — 
Rejection of ballot papers as invalid — Re- 
turning Officer and Court showd not attempt 
to chari easy course of rejecting ballot 
papers as invalid on slightest pretext. Elec- 
tion Petition No. 2 of 1978, D/- 11-12-1979 
{All), Reversett. . 

” Free and fair election being the fountain 
source of Parliamentary democracy attempt 
of the Returning Officer amad the Court 
should be not to chart the eas: course of re- 
jecting ballot papers as invaid under the 
slightest pretext but serious attempt should 
be made before rejecting ballot papers as in- 
valid to ascertain, if possible, whether the 
elector has cast his vote with sufficient 
clarity revealing his intendment. In the in- 
stant case, the Returning Officer has charted 
an easy course wnsupportable by evidence 
and the High Court failed to exercise its 
jurisdiction of scrutiny of all ballot papers 
once a serious error has been pointed out in 
respect of two ballot papers ort of a total of 
{1 invalid ballot papers. Therefore, the 
judgment and order of the Figh Court are 
set aside and the matter is remanded to the 
High Court for further proceeding according 
to law. Election Petition No. 2 of 1978, D/- 


11-12-1979 (Alb, Reversed. ‘(Para 16) 
Cases Referred: Chronological Paras 
AIR 1980 SC 1362 : (1980) 3 SCR 1302 14 
(1953) 4 ELR 55 | 14 
(1874-75) LR 10 CP 733 : 32 LT 867 : 44 

LICP 293, Woodward v. Sarsons . i4 
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‘the appellant. 


' now. 
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Mr. A. P. S. Chauhan, Mr. C. K. Ratna- 
parkhi and Mr. D. Pa S. Chauhan, Advo- 
cates, for Appellant; Mr. A. N. Sen, Sr. 
Advocate, Mr. C. P. Lal, Advocate with him 
(for No. 1) and Miss. Kamlesh. Bansal, Advo- 
cate (for No. 16), for Respondents. 


DESAI, J.:— An unsuccessful candidate 
for election to Council of State (Rajya Sabha) 
at the election held on. March 28, 1979, is 
At the biennial election for 
electing members to Council of States from 
the constituency of elected members of the 
Uttar Pradesh Legislative Assembly, 19 candi- 
dates including the appellant and the {st res- 
pondent were duly nominated as candidates. 
1} members were to be elected. Election 
was to be held as mandated by Clause (4) of 
Article 80 of the Constitution in accordance 
with the system of proportional representa- 


.tion by means of the single transferable vote. 


After the poll was closed according to the 
time prescribed by the Efection Commission 
under Section 56 of the Representation of 
the People Act, 1951 (1951 Act? for short), 
the Returning Officer, R. W. 4 Satya Priya 
Singh commenced counting of votes. As the 
election was fo be in accordance with the 
system of proportional representation by 
means of the single transferable vote, the Re- 
turning Officer as required by Rule 76 of the 
Conduct of Election Rules, 1961 (Rules for 
short), proceeded to ascertain the quota. In 
all 421 members exercised the franchise. 
Eleven ballot papers were rejected by the Re- 
turning Officer as invalid. Accordingly the 
quota was worked out at the value of 3417. 
Respondents 2 to’ 11 were declared elected 
as each of them secured the value of ballot 
papers greater than fhe quota in the course 
of counting. As the counting proceeded 
further, the contest was between the election 
petitioner (appellant) and the Ist respondent 
and the {ist respondent was declared elected 
in the 14th count. Once all the 11 vacancies 
were filled in, counting was closed. 

2 Petitioner filed an election petition 
under Section 81 of the 1951 Act in the High 
Court of Judicature (Lucknow Bench), Luck- 
The petition was for scrutiny and re- 
count on the allegation of miscount and 
directed against the Ist respondent because 
he was declared elected to the last vacancy. 


3. Petitioner alleged that the result of the 
election in so far as it concerns the returned 
candidate — ist respondent —. has been 
materially affected by the improper rejection 
of valid votes by wrongly declaring them in- 
valid as well as by improper reception of 
what..otherwisg would have beea the invalid 
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. tion. 


sistent in his approach and; therefore, the 


election of the returned candidate not ony 
should be declared void but in his place by 


a proper computation of votes the petitioner 
should be declared elected to the ilth 
vacancy. The petition ‘primarily being for 


relief of scrutiny and recount on the allega- 
tion of miscount it was necessary to allege 
and offer prima facie proof of the possibie. 


errors in the counting which, if satisfactorily 
established, would enable the Court to direct 
a recourt. It may be stated that no prima 
facie prcof has been offered of the improper 
reception of an otherwise invalid vote in 
favour of the Ist respondent and that allega- 
tion may be excluded from further considers- 
tion. Petitioner alleged that there has been 
an imprcper rejection of the valid votes cast 
in her fevour and that has materially affect- 
ed the result of the election. Petitioner states 
that even though it was obligatory upon th2 
Returning Officer to show all the ballot 
papers which he rejected as invalid to the 
candidates and/or their“ counting agents, hz 
only showed four out of the eleven ballot 
papers held invalid by him and did not show 
the rest of them. To the question as to why 
votes were rejected as invalid it is alleged 
that the Returning Officer informed the 
counting agents that there were marks and 


- cuttings :n the ballot papers which may pos- 


sibly identify the voters and, therefore, such 
ballot papers have been rejected on the 
ground set out in Rule 73 (2) (d) of the Rules. 


‘Four specific allegations of error, improper 
rejection of votes otherwise valid necessitat- 


ing scrutiny and recount are set out in para- 
graphs 14, 15, 17 and 18 of the election peti- 
It was also alleged that of the four 
ballot papers shown there was one in which 
first pref=rence was indicated: in favour of 
the petitioner but that was illegally rejected 
by the Returning Officer on the ground that 
it contained an overwriting in respect of the 
10th preference. vote marked by the voter. 
The second error alleged in the petition is 
that in one ballot paper the 4th preference 
figure was put in a bracket and this was 
illegally rejected on the ground that the voter 
can be identified. The third allegation is- to 
the effect that the ballot paper containing a 
ist preference vote cast in favour of the 
candidate Shri Surendra Mohan was illegally 
rejected by the Returning Officer on the 
ground that the voter had given his lst pre- 


. ference vote at two places whereas in fact 


A the voter had given his 1st preference vote 


i 
i 


only to Shri Surendra Mohan. and had given 
lith ` preference vote to another candidate 
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~ votes if the Returning Officer had been con- 


A IR. 
which could be demonstrably established by 
scrutiny of the ballot -paper. The fourth 
error alleged to have crept in the counting 
was that the Returning Officer invalidated 
two other ballot papers on the ground that 
there were overwritings in the 8th and 9th 
preference votes respectively and that even 
though these ballot papers did not contain 
any ‘mark. or writing by which the voters 
could be identified, they were rejected as in- 
valid contrary to the relevant provision. It 
was urged that these prima facie errors when 
substantiated would clearly make out a case 
of miscount and the same can be corrected 
by scrutiny and recount. The scrutiny and 
recount was sought to be confined specifi- 
cally to the decision of the Returning Offi- 
cer rejecting 11 votes as invalid. The con- 
tentions were crystallised in the course of 
hearing of the appeal by urging that where 
the election is to be held in accordance with 
the system of proportional representation by 
means of the single transferable vote, if the 
first preferenze i§ properly and ascertainably 
cast any error in setting out the remaining 
preferences would not enable the Returning 
Officer to reject the whole ballot paper as 
invalid. The second specific contention is 
that every unrequired mark, cutting, erasure 
cannot tantamount to any indication which 
would enable the voter to be identified but 
the writing cr mark must be such that the 
voter can be and not merely might be identi- 
fied and there is no such cutting, mark om 
erasure. 


4, The is? respondent contested the petis 
tion, inter alia, contending that the quota was 
not 3417 as contended for on behalf of the 
petitioner but it was 3217 and that respon- 
dents 2 to 1! received more than the quota 
hence they were declared elected and that the 
contest continued between him and the peti- 
tioner and in the 14th count the Ist respon- 
dent was declared elected as the value of his 
ballot papers exceeded the value of ballot 
papers of other continuing candidates 
together with the surplus votes not transfer- 
red. He specifically denied though he was 
not present at the counting that all the ballot 
papers rejected at the counting were not 
shown to the counting agents and contended 
that no error in counting is shown and that 
it is not open to the Court to direct recount 
by first examining the ballot papers rejected 
as invalid. Some technical contentions were 
taken by him with which we are not con- 
cerned in this appeal. 

5, ‘A learned single Judge of the High 
Court to whom the election’ petition was as- 
signed framed as many as 11 issues on which 
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the. parties were at variance. In the course 
of hearing of- the petition the peiitioner 
meved an application. for a direction that an 
inspection of the 11 ballot papers rejected ‘as 
invalid by -the Returning Gfficer may be 
given to the petitioner. The Court directed 
inspection of four ballot pap2rs to be given 
as per order dated May 2, 1979. The Ist 
respondent, the returned candidate question- 
ed the correctness of this order in this Court 
in special leave. petition filed sy him. In the 
meantime all the disputed 1. ballot papers 
were summoned from the R2turning Officer 
and the Court directed Joint Registrar to 
open the sealed packet ccntaining ballot 
papers and consistent with tke allegations in 
paras 14, 15, 17 and 18 of -he petition, try 
to correlate the ballot papers in respect of 
which the allegation of improper rejection 
may prima facie appear to be of substance 
and give inspection of thcse four ballot 
papers to both the parties The learned 
counsel appearing for the pe-itioner was not 
inclined to take inspection im this truncated 
manner and disclosed his deste to move this 
Court against the order graning only inspec- 
tion of four ballot papers. The learned 
Judge by his order dated May 16, 1979, 
directed that the sealed packet containing the 
ballot papers shall not be opened until 
further orders of the Court and the same 
shall be kept in safe custody with the Joint 
Registrar. It appears, thereafter the peti- 


- tioner preferred the special leave petition but 
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ultimately the same appears to have been 
withdrawn and sought direction of the Court 
for compliance with the orcer for showing 
four ballot papers as per the previous order. 
The Court accordingly directed that the 
Joint Registrar shall open tke sealed packet 
of the rejected ballot papers and allow the 
returned candidate or his counsel and the 
petitioner or her counsel to have visual in- 
spection of the ballot paper: without allow- 
ing the parties or their counsel to handle the 
ballot papers. Time and dae of the inspec- 
tion was fixed by the Court. The Joint Re- 
gistrar opened the sealed envelope but found 
some diffculty in complying with the order 
of the Court directing giving of inspection 
of four ballot papers out of 71 rejected ballot 
papers because there was nc specification as 
to which four ballot papers were to be the 
subject-matter of inspection. Ultimately he 
took recourse to the averments in the peti- 
tion, examined each allegation, attempted to 
correlate it to the ballot papers in his hand 
and found that only two: ba_lot papers. could 
be correlated to the allegations made in: the 
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petition and gave inspection of two balot 
papers and kept. other 9 ballot papers, of 
which he did not give inspection, in sealed 
envelope. On this report of the Joint Re- 


-gistrar the learned Judge called for, the seal- 


ed envelope, opened up the envelope in the 
presence of the learned counsi for the par- 
ties to verify the correctness of the report of 
the Joint Registrar and being, satisfied that 
it was correct, he made an order to that 
effect on Dec. 5, 1979. - 


6. Thereafter. the parties went. to trial. 
Neither the unsuccessful candidate, the peti- 
tioner, nor the 1st respondent the returned 
candidate, stepped into the witness box. .On ` 
behalf of the petitioner PW. 1 Shri Shakir 
Ali Siddiqi, PW. 2: Udit Narain Sharma, elec- 
tion agent of candidate Shri Surendra Mohan, 
and PW. 3 ‘Kalpnath Singh, election agent 
of the petitioner were examined. RW. 1 Habi- 
bul Rahman Nomani, counting agent of Smt. 
Manohara, RW. 2 Deo Bahadur Singh, elec- 
tion agent of the returned candidate Ist res- 
pondent, RW 3 Prabhat Kumar Misra, ob- 
server deputed by the Election Commission 
and RW. 4 Satya Priya Singh, Returning 
Officer were examined on behalf of the re- 
turned candidate. 


7. The learned Judge rejected the petition 
substantially holding that the petitioner has 
failed to prove that all eleven rejected ballot 
were not shown to the counting 
agents. Jt was held that petitioner failed to 
prove such error in counting which would 
enable her to seek relief of scrutiny and re- 
count. In reaching this conclusion, with 
great respect, the learned Judge has com- 
pletely misdirected himself as to the nature 
of proof required for a relief of scrutiny and 
recount on the allegation of miscount. The 
learned Judge first took up the allegations of 
errors in counting, more. particularly directed 
to the allegation of improper rejection of 
valid votes which would materially affect the 
result as set out in paras 14, 15, 17 and ‘18 
of the petition, and then through the help of 
the Joint Registrar excluded the nine ballot 
papers without giving inspection and only 
took into consideration two ballot papers 
which answered the error as complained of 
and then proceeded to hold that even if these 
two ballot papers rejected as invalid are 
taken into account and the value of the votes 
computed, the result would not be materially 
affected and, therefore, rejected the eléction 
petition. 

8. When a petition is for relief of scrutiny| 
and recount on the allegation of miscount, the! 
petitioner -has to offer. prima facie proof of 
errors, in counting and if errors in counting 
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are prima facie established a recount can. be 
ordered. If the allegation is of improper re- 
jection of valid votes which is covered by 
the broad spectrum of scrutiny and recount 
because of miscount, petitioner must furnish 
prima facie proof of such error. If proof -is 
furnished of some errors in respect of some 
ballot papers, scrutiny and recount cannot 
be limited to those ballot papers only. If the 
recount is limited to those ballot papers in 
respect of which there is a specific allegation 
of error and the correlation is established, 
the approach would work havoc in a Parlia- 
mentary constituency where more often we 
find 10,000 or more votes are being rejected as 
invalid. Law does not require that while 
giving proof of prima facie error in count- 
ing each head of error must -be tested. by 
only sample examination of some of the 
ballot papers which answer the error and 
then take into consideration only those baflot 
papers and not others. This is not the area 
of inquiry in a petition for relief of recount 
on the ground of miscount. True it is that 
‘a recount is not granted as of right, but on 
evidence of good grounds for believing that 
there has been a mistake on the part of Re- 
turning Officer’ (See Halsbury’s Law of Eng- 
land, 4th Edna., Vol. 15, para 940). This 
Court has in terms held ‘that prima facie 
proof of error complained of must be given 


by the election petitioner and it must further 


_ be shown that the errors are of such magni- 

. tude that the result of the election so far as 
it affects the returned candidate is materially 
affected, then recount is directed. What was 
broadly alleged by the petitioner in the elec- 
tion petition was that where election is held 
in accordance with the. proportional re- 
presentation by the single transferable vote it 
would be illegal and erroneous for the’ Re- 
turning Officer to reject as invalid a ballot 
paper if after first preference vote is validly 
cast some error is committed in indicating 
the remaining preferences, Instances of error 
set out in 
a ground that the ballot papers, which were 
rejected under Rule 73 (2) (d)} did not con- 
tain or carry any mark or writing by which 
elector can be identified and that there has 
been thus improper rejection of a vote other- 
wise validly cast oç which is partially valid. 
Without allowing inspection of all the- dis- 
puted ballot papers the learned Judge has ac- 
cepted that at least two ballot papers can be 
correlated to allegation in paras 15 and 17 
which would prove the allegations made in 
the petition. The learned Judge, however, 
held that the rejection of these two ballot 
papers--was correct,- A further observation 
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in paras 14, 15, 17 and 18 spelt out - 
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is that even if the rejection of these two 
ballot papers is held to be improper, the re- 
sult of the election so far as returned candi- 
date is concerned is not materially affected. 
And it would be succinctly pointed out that 
allegation in para 18 in respect of two other 
ballot papers is wholly substantiated, Even 
at the cost of repetition it must be said that 
it is not the requirement of law that in res- 
pect of each ballot paper rejected’ as invalid 
a specific averment must be so made as to 
identify the ballot paper and only those tha 
can be correlated to the allegations in the 
petition specifically and not generally shall 
be recounted. That is contrary to. the re 
quirement of the Act and the Rules. 

9. The impermissible approach of the 
learned Judge compelled us with the consent 
of learned counsel for the parties to call for 
the 11 ballot papers rejected as invalid. A 
direction to open sealed envelopes was given 
and at the request of learned counsel for the 
parties Xerox copy of each ballot paper was 
supplied to both the sides and the appeal was 
further set down for hearing. 


10. We now proceed to examine the con- 
tentions in this petition. Let us first have a 
look at the relevant constitutional and statu- 
tory provisions. Clause (4) of Article 80 pro- 
vides that the representatives of each State 
in the Council of States shall be elected by 
the elected members of the Legislative As- 
sembly of the State in accordance with the — 
system of proportional representation by 
means of the single transferable vote. The 
fasciculus of Rules in Parts VI and VII of 
the Rules are relevant, Part VI is headed 
‘Voting at Elections by Assembly Members 


‘and in Council Constituencies’. Rule 70 pro- 


vides that the provisions of Rules 28 to 35 
and 36 to 48 shail apply: (a) to every elec- 
tion by assembly members in respect of 
which no direction has been issued unden 
Clause (a) of Rule 68, subject to the modifica- 
tions set out in the sub-rules of Rule 70. 
The important modification of which we 
must take notice is the introduction of 
Rule 37-A setting out the method of voting 
at such election. It may be extracted: 


“37-A. Method of voting.— (1) Every elec. 
tor has only one vote at an election irfespec 
tive of the number of seats to be filled. 

(2) An elector in giving his vote— 

(a) shall place on his ballot paper the 
figure 1 in the space opposite the name of 
the candidate for whom he wishes to vote 
in the first instance; and 


(b) may, in addition, place on his ballot 
paper the figure 2, or fhe figures Z and 3, op 
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the figures 2, 3 and 4 and so on in the space 
opposite the names ef the cther candidates 
in the order of his preference. 


Explanation — The figures referred te in 
Clauses {a} and (b) of this sub-rule may be 
marked in the international form of Indian 
numerals or in the Roman form or in the 
form used in any Indian larguage but shall 
not be indicated in words”. 


Xt. Part VIN is headed ‘Counting of votes 
at Elections by Assembly Members or in 
Council Constituencies’. It defines expres- 
sions such as ‘continuing candidate’, ‘coun?, 
‘exhausted paper’, ‘first preference’, ‘original 
vote’, ‘surplus’, ‘transferred vote and ‘um 
exhausted paper’. These are technical terms 
each having a bearing on ‘he question of 
counting of votes. ‘First preference’ vote 
has been defined to mean the figure 1 set op- 
posite the name of a candidate; ‘second pre 
ference’ means the figure 2 set opposite the 
mame of a candidate; ‘third preference’ means 
the figure 3 set opposite the mame of a candi- 
date, and so on. ‘Original vote’ is defined to 
mean in relation to any candidate, a vote 
derived from a ballot paper on which a first 
preference is recorded, for such candidate. 
Rule 73 provides for scrutinr and opening of 
ballot boxes and packets of postal ballot 
papers. Sub-rule (2) of Rute 73 is material 
which may be extracted: 


_ “73. Scrutiny and opening of ballot boxes 
‘ and packets of postal ballot papers— 


(2) A ballot paper shall be invalid on 
which— 


(a) the figure 1 is not marked; or 


(b) the figure 1 is set opposite the name. 


of more than one candidate. or is so placed 
as to render it doubtful to which candidate 
it is intended to apply or 

(c} the figure 1 and some other iiras are 
set opposite the name of the same candidate; 
or 

€d) there is any. mark or writing by which 
the elector can be identified or 


{e) there is any figure marked otherwise 
than with the article suppSed for the pur- 
pose: 

Provided that this clause shali not apply 
to a postal ballot paper. 


Provided further that where the returning 
officer is satisfied that any such defect as is 
mentioned in this clause hasbeen caused by 
any mistake or failure on the part of a pre- 
siding officer or polling cfiicer, the ballot 
paper shall not be rejectec, mady on: the 
ground of such defect. 
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Explanation — The. figures referred to in 
Clauses (a), (b) and: (c) of -this. sub-rule -may: 
be marked in the international form of Indian 
numerals or in tbe Roman ferm or in the 
form used in any Indian language, but ett 
not be indicated. in words”. 


12. The Returning Officer while counting 
votes at election by Assembly members has 
to bear in mind the implication ef voting m 
accordance with the proportional representa- 
tion by means of the single transferable vote. 
What is obligatory in. this system of voting 
is that every elector must exercise his first 
preference vote. Rule 37-A (1) specifies that 


every elector has one vote only irrespective 


of the number of seats to be filled in at such 
election. Rest are preferences. In. order to 
exercise franchise at such election. the elector 
is under a duty to give his ist * preference 
vote. Where the Ist preference vote is not 
exercised the ballot paper will have to be re- 
jected as invalid as mandated by R. 73 (2) (a) 
which provides that the ballot paper shall 
be invalid on which. figure 1 is not marked. 
By the combined reading of R. 37-A (2) (a) 


- With R. 73 (2) (a) it unquestionably transpires 


that in this system of voting as understood 
in contradistinction to single member con- 
stituency where a cross has to be placed 
against the name or the symbol of the candi- 
date the first preference vote is a sine qua 
non for validity of the ballot paper. - The 
provision contained in. Rule 37-A Q) (©) read 
with. Rule 73 (2) (a) and {b} weuld manifestly 
show that the elector is not required. to exer- 
cise. all preferences available te him ai the 
election. To ‘illustrate, if as in the present 
case there were 11 vacancies, the elector can 
go on exercising his preferences vp to Lith 
number by putting figures E to EL against 
the candidates whom the cJector wants to ac- 
eord his preferences according to his own 
choice. But while exercising the preferences 
it is obligatory in order to render the ballot 
paper valid. to give first preference vote. It 
is optional for the elector to exercise or not 
to exercise his remaining preferences. This 
must be so in the very nature of things be- 
cause this system of voting was devised to 
provide minority representation, If amongst 
421 electors as in the present case a party 
has 220 members owing allegiance to the 
party and each one can exercise 11 votes 
with the reservation that not more than one 
vote can be given to one candidate and. that 
a cross up to the totality of ‘number 11 can 
be placed against 11 different candidates, no 
one else having 201 votes in his pocket can 
get elected. To avoid this menolithic politi- 
cal pocketborough. of votes this more ad- 


1576 S.C. 
vanced systein ` of proportional representation 
by means of’ the single transferable vote was 
devised. The very expression , ‘proportional 
representation’ is onomatopoeia in the sense 
it shows that various interests especially the 
minority groups can secure representation by 
this’ more advanced method of franchise. 
True, where there are single member consti- 
tuencies this system is ‘not helpful. But 
where there are multi member constituencies 
this system has a distinct advantage and the 
advantage becomes discernible from the fact 
that Rule 37-A (2) (a) provides that an elec- 
tor in giving his vote shall place on his 
ballot paper the figure 1 in the space opposite 
the name of the candidate for whom he 
wishes to vote in the first instance. The ex- 
pression ‘shall’ demonstrate the mandate of 
the sectio and when compared with sub- 
clause (b) which provides that an elector in 
giving his vote may, in addition, place in his 
ballot paper the figure 2 or the figures 2, 3, 4 
étc. which would bring in sharp focus the 
maridatory and the directory part in Cis. 2 
(a) and 2 (b). The underlying thrust of the 


section becomes further manifest by referring - 


to Rule 73 (2) (a) and (b) which provide that 
a ballot paper shall be invalid on which the 
figure 1 is not marked or the figure 1 is set 
opposite the name of more than one candi- 
' date or is so placed as to render it doubtful 
to which it is intended to apply. Sub- 
clause (c) of sub-rule (2) of Rule 73 further 


brings out the intendment of the provision ` 


because it mandates that the ballot paper 
shall be invalid on which the figure 1 and 
some other figures are set opposite the name 
of the same candidate. It, therefore, neces- 
sarily follows that when voting is in accord- 
ance with the proportional representation by 
means of the single transferable vote it is 
obligatory to cast the first preference vote for 
ensuring the validity of the ballot paper and 
the first preference vote must be so cast as 
not to leave any one in doubt about it. The 
remaining preferences are optional with the 
elector. He may or may not exercise his 
franchise for the remaining preferences. If 
he chooses not to exercise remaining prefer- 
ences the ballot paper cannot be rejected as 
invalid for failure to exercise the remaining 
preferences: Rule 73.(2) is exhaustive of 
the grounds on which a ballot paper at a 
voting at election by Assembly members shall 
be rejected as invalid and on a true and in- 
depth reading of it, it does not transpire that 
the failure to cast the remaining preferences 
would invalidate the ballot paper. This con- 


clusion is reinforced by the provisions ‘con- 
tained in Rule -37-A (1) -which provides that 
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every elector has only one vote at an elec- 
tion irrespective’ of the- number of seats to 
be filled. Therefore, the vote is only one and 
even if there is more than one seat to be’ 
filled in, subsequent preferences may be indi- 
cated by the elector and it- is: optional with 
him not to exercise preferences outside his 
only one vote which he must cast by indi- 
cating unambiguously his first preference. 


. 13. What then follows? If there is only 
One vote at such an election and the pre- 
ferences are as many-as there. are seats 
chronologically to be indicated and failure to 
exercise preferences subsequent to first pre- 
ference. would not invalidate the ballot 
paper, it must follow as a corollary that if 
the elector has committed some error in 
exercising his preferences lower down the 
ladder the whole of the ballot paper cannot 
be rejected as invalid. To illustrate, if the 
elector has with sufficient clarity exercised 
his preferences, say 1 to 5 in chronological 
order but while exercising his sixth prefer- 
ence he having the right to exercise the pre- 
ference up to 11, has committed an error, 
the error in exercising his sixth preference 
would not render the whole ballot paper in- 
valid and his preference up to 5 will have to 
be taken into account while computing the 
vote.- We specifically invited learned coun- 
sel on both sides to assist us in examining 
this aspect as We were treading on an un- 
covered ground. In fact, we adjourned the - 
matter to enable Mr. Chauhan, learned coun- 
sel for the petitioner and Mr. A. K. Sen, 
learned counsel for the respondent to study 
the problem and at the resumed hearing it; 
was not-only not disputed but unambigu-! 
ously conceded that in view of the provision 
contained in Rule 37-A read with R. 73 (2) 
once the first preference. vote has been clearly 
and unambiguously exercised the ballot 
paper cannot be rejected on the ground that 
lower down the ladder there was some error 
in exercising the subsequent preferences. If 
this is the correct interpretation of R. 37-A|| 
it must follow that not only such a ballot 
paper has to be held as valid ballot paper 
but its validity shall continue up to the stage 
in preferences where an error or confusion 
transpires which would not permit computa- 
tion of subsequent preferences below the 
level of error. To illustrate the point if as 
in the present case the voter had option ‘to 
exercise 11 preferences and if he has exer- 
cised his preferences 1 to 5 correctly and 
unambiguously and has committed an error 
In exercising sixth preference and it cannot 
be said with certainty for whom the‘ sixth 
preference vote was ca&t, the ballot paper has 
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to be held valid in computation of votes up 
to and inclusive of the fifth preference and 
rejected for the preferences down below as 
if the elector has not exerzised his further 
preferences which was optional with him. 
The ballot paper can thus Le partially valid. 
This is not a startling proposition but is the 
logical outcome of the system of voting. No 
authority is needed in support of it but if 
one is required it is to be fcund in the state- 
ment of law in paragraph 636, page 345, 
Vol 15 of the Halsbury’s Laws of England, 
4th Edn. It may be extracted: 


“636. Ballot papers rejected in part. Where 
at a local government electaon or poll con- 
sequent on a parish or conmunity meeting 
the voter is entitled to vote for more than 
one candidate or at a poll consequent on a 
parish or community meeting on more than 
one question, a ballot. paper is not to be 
deemed to be void for uncettainty as respects 
any vote as to which no tncertainty arises 
and that vote is to be counted”. 


We have examined this aspect in depth be- 
cause out of 11 invalid baidlot papers which 
we have marked now in “he Xerox copie 
from ‘A’ to ‘K? for idemtification, ballot 
paper marked ‘B’ has been rejected under 
Rule 73 (2) (b) by the Returning Officer on 
the ground that figure 1 appears against two 
candidates J. P. Singh and Surendra Mohan. 
_ The High Court has accepted the rejection 
as valid. It is difficuit to accept this view 
of the Returning Officer affirmed by the High 
Court because figure 1 has been clearly 
marked against the camdidate Surendra 
Mohan and the figure 11 is noted against the 
candidate J. P. Singh. There is some over- 
writing in the two strokes of figure 11 but it 
must be remembered that explanation ap- 
pended to Rule 37-A permits that the figures 
indicating preferences may be marked in the 
international form of Indien numerals or in 
the Roman form or in the form used in any 
Indian language but shall rot be indicated in 
words. All other figures mdicating the pre- 
ferences have been written in Hindi numerals 
and 11 is by two strokes having the loop at 
the top slightly overwrittea but- the prefer- 
ence is the llth preference against J. P. 
Singh, is indisputable and is clearly visible 
to the naked eye. Obviously this ballot 
paper marked ‘B’ could not have been 
tejected'on the ground mentioned in R. 73 
(2) (b). 


14. We may now turn. to remaining nine 
ballot papers. Remaining nine ballot papers 
have been rejected on the ground that by 
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some mark on .the ballot paper itself the 
voter can be identified. There is a specific 
allegation to that effect in para 18 of the 
election petition. Before we examine each 
individual ballot paper, let the full import of 
the provision be made clear. Rule 73 (2) (d) 
provides that a ballot paper shall be invalid 
on which there is any mark or. writing by 
which the elector can be identified. Sec- 
tion 94 of the 1951 Act ensures secrecy of 
ballot and it cannot be infringed because no 
witness or other person shall be required to 
state for whom he has voted at an election. 
Section 94 was interpreted by this Court in 
Raghubir Singh Gill v. Gurcharan Singh 
Tohra, (1980) 3 SCR 1302 : (AIR 1980 SC 
1362), to confer a privilege upon the voter 
not to be compelled to disclose how and for 
whom he voted. To ensure free and fair 
election which is pivotal for setting up a 
parliamentary democracy, this vital principle 
was enacted in Section 94 to ensure that a 
voter would be able to vote uninhibited by 
any fear or any undesirable consequence of 
disclosure of how he voted. As a corollary 
it is provided that if there is any mark or 
writing on the ballot paper which enables the 
elector to be identified the ballot paper 
would be rejected as invalid. But the mark 
or writing must be such as would unerringly 
lead to the identity of the voter. Any mark 
of writing of an innocuous nature or 
meaningless import cannot be raised to thej 
level of such suggestive mark or writing as 
to reveal the identity of the voter. In Wood- 
ward v. Sarsons, (1874-75) LR 10 CP 733 
interpreting an identical provision it was 
observed as under : 7 

“It is.not every writing or every mark be- 
sides.the number on the, back which is to 
make the paper void, but only such a writing 
or mark as is one by which the voter can be 
identified.” 


It would imply that there must be some; 
causal connection between the mark and thel 
identity of the voter that looking at one the 
other becomes revealed. Therefore, the mark 
or a writing itself must reasonably give indi- 
cation of the voter’s identity. It may be| 
that there must be extrinsic evidence from| 
which it can be inferred that the mark ` was} 
placed by the voter. by some arrangement. In 
this context one can advantageously refer to 
the statement of law in Halsbury’s Laws of 
England, -4th Edn., Vol 15, para 634. It may 
be extracted: .- 


- “634: Ballot ‘papers rejected for marks’ of 
identification -— Any ballot paper on which 
anything is written ‘or marked by which. the 
voter can be. identified, except. the printed 
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number on the back, is void .and must not 
be counted.. The writing or mark must be 
such that the voter can be, and not macy 
might possibly..be,. identified. a i i 


“As respects ballot papers which have 
names, initials, figures or other possible 
marks of identification on them by which it 
might be suggested that the voter could be 
identified, it has been said that the Court 
should look at the paper and form its own 
opinion whether what is there has been put 
there by the voter for the purpose of indi- 
cating for whom he votes; if the voter has 
not voted in the proper way (if for example 
he has made two crosses, or some other such 
marks which might have been intended for 
purposes of identification), but the Court 
comes to the conclusion on looking at the 
paper that the real thing that the voter has 
been doing is to try, badly or mistakenly, fo 
give his vote, and make it clear for whom he 
voted, then these marks should not be con- 
sidered to be marks of identification unless 
there is. positive evidence of some agreement 
to show that it was. so”. 


In Woodward’s case the Court came to the 
conclusion that the placing of two crosses or 
three crosses or a single stroke in line of a 
cross or a straight line or a mark like im- 
perfect letter ‘P’ in addition to the cross or 
star instead of a cross or a cross blurred cr 
marked with a tremulous hand, or a cross 
placed on the teft side of the ballot paper, 
or a pencil line drawn through the name of 
the candidate not voted for, or a ballot paper 
torn longitudinally through the centre, are 
not marks which would invalidate the votes 
on the ground that the mark was such that 


the voter can be identified. Similarly, Elec- ` 


tion Tribunal in Sohan Lal y. Abinash Chan- 
der, (1953) 4 ELR 55 held that the addition 


of a horizontal line after figure 1 indicating . 


first preference võte would not invalidate the 
ballot paper, unless there was evidence that 
the horizontal line was drawn so as to reveal 
the identity of the voter. In the absence of 


any such evidence the ballot paper was held’ 


valid. It- would, therefore, follow that the 
mark or writing which would invalidate the 
ballot paper must be such as to unerringiy 










merely because there is some mark or writ- 
ing on the ground that by the mark or writ- 
ing the voter may. be identified. One has to 


identified’ and ‘might possibly. be. identified’. 


y..-Krishna Chandra 


point in the direction of identity of the voter. 


bear in mind the difference between ‘can be 
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15. The High Court did not examine the . 
other 9 ballot papers on the erroneous view: 
that only two were correlated to the aver- 
ments in the plaint. There was specific aver- 
ment in para 18 of the petition that the marks 
were not such as to lead to identity of the 
elector and thai the ballot papers could not 
be rejected as invalid under Rule 73 (2) (d). 
This allegation is wholly substantiated by a 
casual look at the remaining nine ballot 
papers. The error is apparent. Once. the 
error has been established the scrutiny ‘and 
recount had to. be ordered as a prima facie 
case of miscount is made out and, therefore, 
the decision of the High Court is liable to 
be set aside. At one stage we were inclined 
to examine the validity of each ballot paper. 
Bat as the High Court has not undertaken 
that exercise it would not be proper for us 
to undertake the same for the first time here. 
The position of law having been made very 
clear, namely, that once an error is estab- 
lished it is not necessary that the pleadings 
must show error in respect of each individual 
invalid ballot paper. Prima facie proof of 
error resulting in miscount having been. 
established, a scrutiny and recount has to be 
ordered. And the scrutiny of invalid ballot 
Papers must precede the recount. It is 
further made clear that where voting is in 
accordance with the proportional ‘representa- 
tion by the single transferable vote a ballot 
paper can be valid in part. And it must be 
remembered that every mark or writing does) . 
not result in invalidation of the vote. The 
mark- or identification should be such as to 
unerringly reveal the identity of the voter 
and the evidence. of prior arrangement con- 
necting the mark must be made available. 
There ig no such evidence. ‘Therefore, the 
ballot papers could not have been rejected on 
the ground mentioned in Rule 73 (2) (d), such 
marks being in this case some erasures OF a’. 
bracket. 


16. Free and fair election being the foum- 
tain source of Parliamentary democracy at- 
tempt of the Returning Officer and the Court 
should be not to chart the easy course of 
rejecting ballot papers as invalid under the 
slightest pretext but serious attempt should 
be made before rejecting ballot papers as in-| 

valid to ascertain, if possible, whether ihe 
elector has cast his vote with safficient 
clarity revealing his’: intendment. In this case 
we are satisfied that the Returning Officer 
has charted an easy course unsupportable by 
evidence and the High Court failed to exer- 
cise its jurisdiction of scrutiny of all ballot 
papers once a serious error has been ported 


out in respect of two ballot papers out of a 
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total of 11 invalid ballot papers. Therefore, 
We find it difficult to accept the view taken 
by the High Court. Accordiagly, this appeal 
is allowed and the judgmen: and order of 
the High Court are set aside and the matter 
is remanded to the High Court for further 
proceeding according to law. The High 


Court shali examine all invalid ballot paper. 


ascertain the reasons for the rejection, satisfy 
itself whether the reason & valid or un- 
convincing, and decide the validity of the 
ballot paper as a whole or ir. part and direct 
computation of the votes over again. The 
High Court may bear in mird that the deci- 
sion of the Returning Officer rejecting ballot 


papers as invalid is subject zo review of the- 


High Court ina proper election petition (Sze 
Halsbury’s Laws of England, para 638, p. 345, 
Vol 15, 4th Edn.). 


17. It would be open to the High Court 
to take assistance of the Chif Electoral! Off- 
cer or such other person wel versed in com- 
puting the votes in this complicated system 
of counting as considered necessary to deter- 
mine the final outcome of ~ecount. 


18. As the matter has been delayed sufi- 
ciently, we hope that the Hgh Court would 
expeditiously dispose of the same. The costs 
of the hearing in this Court would abide ie 
final outcome of the appeal. 


Appeal allowed, 
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(A) Constitution of India, : Article- 136 — 
Constitution of Jammu and Kashmir, Arti- 
cles 109 and 111 — Promotions to post of 
District Judges of persons in Suboriinate 
judicial service — Recommendations of High 
Court along with list of eligible candidates — 
Governor promoting persons from the list 
but not recommended by High Court — Peti- 
tions filed before High Court of J. & K. chal. 
lenging orders — Interprefation of Aris. 109 
and 111 involved — On objection raised by 
State and on agreement between counsel, 
High Court declining to hear matter and 
granting certificate of fitness to file appeal 
before Supreme Court — Held, that order of 
High Court declining to hear matfer on 
ground of judicial propriety might not be 
proper but in view of peculiar facts of the 
case and the important question of law of 
general public importance involved, appeal 
filed before S, C. on basis of Certificate could 
be treated as special leave appeal. (Para 10) 


(Œ) Constitulion. of Jammu and Kashmir, 
Articles 109 and 114 —- Coustitution of India, 
Arilicles 233 and 235 — Appointment of Dis- 
trict Judges from cadre of subordinate Judges 
of State — Appropriate authority to appoint 
is Governor and not the High Court. 


The appropriate authority to make the ap- 
pointment of District Judges from the cadra 
of Subordinate Judges of the State is the 
Governor and not the High Court. Case law 
discussed. © (Para 17) 


On a proper interpretation of Articles 233 
and 235 of the Constitution of India the Su- 
preme Court has consistently held that tha 
appointing authority is the Governor and this 
view has held the field for over two decades. 
This isthe correct view on proper interpreta- 
tion of the articles and requires no re- 
consideration. Articles 109 and 111 of the 
Constitution of J. and K. correspond with 
Articles 233 and 235 of Constitution of India 
and the same interpretation has to be given. 
The argument that this interpretation will lead 
tothe sub-survience of the judiciary and the 
independence of the judiciary will be under- 
mined isnot convincing, as the power to make 
the appointment conferred on the Governor 
has to be exercised by him in consultation 
with the High Court. This provision regard- 
ing exercise of power by the Governor in 
consultation with the High Court is in- 
corporated to safeguard the independence of 
the judiciary. © {Para 17) 


(O Constitriion of Jammu and Kashmir, | 
Articles 109 and 111 — Constitution of India, 
Articles 233, 235, 50 and 311 — Appointment 
of District Juga from caire of subordinate 


” 
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Judges ~~ Governoi’s power to make appoint- 
ment — Consultation with High Court — 
Recommendations of High Court — eee - 
ance of. 

Normally, as a maiter of rule, the recom- 


‘mendations made by the High Court for the 


appointment of a District Judge should be 
accepted by the State Government and the 
Governor should act on the same. If in any 
particular case, the State Government for 
good and weighty reasons find it difficult to 
accept the recommendations of the High 
Court, the State Government should com- 
municate its views to the High Court and the 
State Government must have complete and 
effective consultation with the High Court in 
the matter. There can be no doubt that if 
the High Court is convinced that there are 
good reasons for the objections on the part 
of the State Government, the High Court 
will undoubtedly reconsider the matter and 
the recommendations made by the High 
Court. Efficient and proper judicial] admin- 
istration being the main object of these ap- 
pointments, there should be no difficulty in 
arriving at a consensus as both the Higa 
Court and the State Government must neces- 
sarily approach the question in a detached 
manner for achieving the true objective of 
getting proper District Judges for due admin: 
istration of justice. Case law discussed. 
(Para 33) 


Independence of the judiciary is one of the 
basic tenets and a fundamental requirement 
of our Constitution. Various Articles in our 
Constitution contain the relevant provisions 
for safeguarding the independence of the 
Judiciary. Article 50 of the Constitution 
which lays down that “the State shall take 
steps to separate the judiciary from the ex- 


‘ecutive in the public services of the State”, 


postulates separation of the judiciary from 
the executive. Unfortunately, for some time 
past there appears to be an unhappy trend 


of interference in the matter of judicial ap- 


pointments by the executive both at the State 
and the Central level. Article 235 of the 
Constitution vests the control of judicial ad- 
ministration completely in the- High Court 
excepting in the matter of initial appoint- 
ment and posting of District Judges and the 


- dismissal, ‘removal or termination of services 


of these officers. Even in these matters the 
requirement of the Constitution is that the 


‘Governor must act in consultation with the 


High Court. If in the matter of appoint- 
ment, the High Court is sought to be ignored 


‘and the executive authority chooses to make 


the appointment, independence of -the judi- 
ciary will be affected. (Paras 32, 33) 
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In the instant case the High Court sent its 
recommendaticns to appoint 4 District Judges 
out of a list of 12 incumbents to that _post. 
After the High Court had forwarded its re- 
commendations and thereafter sent the de- 
tailed comments along with a copy of the re- 
solution as requested by the Government, the 
State Government without any further intima- 
tion to the High Court or without any kind 
of discussion with the High Court had made 
the appointment of respondents Nos. 3, 4, 5 
and 6, ignoring the recommendations made 
The facts further go to 
indicate that on receipt of the detailed com- 
ments and the resolution a cabinet sub-com- 
mittee had considered the matter and on the 
recommendations made by the Cabinet sub- 
committee, the Governor did not act on the 
recommendations made by the High Court 
but made the appointments on the recom- 
mendations of the sub-committee. The 
recommendations of the sub-committee 
were never communicated to the High 
Court and the State Government had 
not discussed or sought the views of the 
High Court on the findings and recom- 
mendations of the cabinet sub-committee, Jt 
is, therefore, abundantly clear from the facts 
of the case that the counter-preposals sought 
to be made by the Government in the matter 
of appointment were never communicated to 
the High Court and the High Court’s views 
on those propasals of the Government were 
never asked for and the High Court was not 
at all consulted in the matter of Govern- 
ment’s proposals to appoint respondents Nos. 
3, 4, 5 and 6 as District Judges. It is well 
settled that consultation or deliberation is not 
complete or effective before the parties there- 
to make their respective points of view 
known to the other or others and discuss and 
examine the relative merits of their views. If 
one party makes a proposal to the other who 
has a counter proposal in his mind which is 
not communicated to the proposer, the direc- 
tion to give effect to the counter proposal 
without anything more, cannot be said to 
have been done after consultation. In the 
circumstances it must be held that the ap- 
pointments were violative of constitutional 
requirement and invalid. ‘(Para 31) 


The State Government without any kind 
of intimation to the High Court or any dis- 
cussion or deliberation with the High Court 
refused to accept the recommendations made 


by the High Court and proceeded to make .` 


the appointments ‘only on the basis of “seni- 
ority without any kind of consultation with 
the High Court. Seniority, undoubtedly, is 
a relevant factor in considering promotion. 
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It is, however, to be borne in mind that in 
the matter of promoting: the. Subordinate 
Judge to a District Judge, s2niority is not the 
only criterion, though it is a materjal factor 
to be considered. The true iest in the matter 
of promotion is the suitability of the candi- 
date. In considering the suitability, no 
doubt, the seniority plays a very important 
role. If, on a proper corsideration of the 
performance and merit of an officer for a 
longer period, the High Ceurt comes to the 
conclusion that the performance of the offi- 
cer concerned though for a period longer 
than any officer junior to him is not satis- 
factory and meritorious enough, to entitle 
him to be promoted, the High Court cannot 
be compelled to recommerd such an officer 
only on the ground of his seniority for pro- 


motion, (Para 34) 
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PATHAK, J.:— I entirely agree with my 
learned brother Sen in his observations con- 
cerning the incompetence of the 
granted by the High Court and the maintain- 
ability of the writ ‘petition and in the order 


granting special leave to eppeal to the ap- 
pellants. i 


2. On the merits I agre2 with my learned 
brother that the promotioms of respondents 
Nos. 3, 4, 5 and 6 as Dis*rict and Sessions 
Judges by the State Government is contrary 
to law inasmuch as there was no consulta- 
tion between the State Government and the 
High Court before the promotions were 
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effected. This contention of the _ appellants 
must succeed. [I do not-.propose to express 
any opinion .on the other contention. of the 
appellants that the promotions fall . outside 
the scope of Art. 233 of the Constitution. 
~. AMARENDRA NATH SEN, J. (for bim- 
self and on behalf of P. N. Bhagwati, J.) :— 
3. Four petitioners belonging to the cadre 
of Subordinate Judicial Service in the State 
of Jammu & Kashmir and whose names 
were recommended by the High Court for 
appointment as District Judges, filed a writ 
petition in the High Court of Jammu & 
{Kashmir (Writ Petn. No. 668 of 1982) chal- 
lenging the validity of appointment as Dis- 
trict Judges of the respondents Nos. 3, 4, 5 
and 6 made by the Governor of the. State. 
In the said writ petition the petitioners had 
made the State through the Chief Secretary, 
respondent No. 1, the High Court of Jammu 


& Kashmir through the Registrar, the re- 
spondent No. 2 and the four persons who 
‘were appointed as District Judges by the 


Governor, as respondents 3, 4, 5 and 6. A 
learned single Judge of the High Court di- 
rected notice to issue to respondents Nos. | 
to 2 in the first instance to show cause as to 
why the petition should not be admitted 
and the learned single Judge further directed 
that the matter should be listed before a 
larger Bench for admission. The learned 
single Judge also granted stay of the opera- 
tion of the order appointing the respondents 
Nos. 3 to 6 pending disposal of the admis- 
sion matter. The matter came up before a 
Division Bench on 27-2-1982 for admission 
of the petition and at that time a question 
was raised as to whether it would be proper 
for the High Court to hear the writ petition 
since the Court on the administrative side 
had already taken a decision which forms 
the basis of the claim of the petitioners in 
writ petition. On 27-2-1982 after the argu- 
ments had been heard at length, the matter 
was adjourned to 8-3-1982 for further argu- 
ments. It appears that on 8-3-1982 when 
the matter came up for further arguments 
learned counsel for the respondents submit- 
ted that in fairness and on the grounds of 
judicial propriety, the High Court might not 
hear the writ petition. It appears that it 
was submitted by the learned counsel for the 
petitioners that they would have no. objec- 
tion to that course being adopted provided a 
certificate of fitness to file an appeal in the 
Supreme Court was granted in their favour. 
It appears that the learned counsel. for the 
respondents. did not have any objection to 
the grant of this prayer of the petitioners. 
In view of the agreement between the learn- 
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ed counsel for the parties, the High Court 
declined to hear the petition on the ground 
of judicial propriety and vacated the order 
for stay passed on 27-11-1981; and the High 
Court granted a certificate of fitness to the 
petitioners to file an appeal in the Supreme 
Court, holding that the point involved in the 
writ petition relating to the interpretation 
of Art. 109 of the Constitution of Jammu 
& Kashmir, raises a substantial question of 
law of general public importance and the 
case was a fit one in which a certificate of 
fitness should be granted. Civil Appeal 
No. 1349 of 1982 is the appeal filed by .the 
appellants on the strength of the certificate 
granted by the High Court. 


4, Against the judgment and order of the 
High Court dated 8-3-1982 granting certifi- 
cate of fitness for filing an appeal in this 
Court after declining to hear the writ peti- 
tion and after vacating the stay, the State 
abtained Special Leave from this Court to 
prefer an appeal and Civil Appeal No. 1997 
of 1982 has been filed by the State with 
leave of this Court against the judgment and 
order of the High Court dated 8-3-1982. 


5. The writ petitioners in the High Court 
who are also the appellants in Civil Appeal 
‘Neo. 1349 of 1982 in this Court by certificate 
granted by the High Court, have filed a writ 
petition in this Court under Art. 32 of the 
Constitution substantially for the same reliefs 
claimed in the writ petition in the High 
Court and now forming the subject matter 
of Civil Appeal No. 1349 of 1982 jin this 
Court. In the writ petition filed in this Court 
the petitioners have prayed for the issue of 
a writ of certiorari or in the nature thereof, 
quashing the order of appointment of re- 
Spondents Nos. 3 to 6 as District Judges, for 
a writ, order or direction in the nature of 
quo warranto quashing the appointment of 
respondents Nos. 3 to 6 as District Judges 
and a writ of mandamus directing the State 
fo appoint the petitioners as District and 
Sessions Judges in accordance with the re- 
. commendations made by the High Court of 
Jammu & Kashmir. The writ petition filed 
by the petitioners bears Writ Petitions 
Nos. 2186 to 2189 of 1982. This judgment 
wil] dispose of all the three matters. 


% As certain preliminary objections have 
been raised, we consider it proper te deal 
with the same in the first place. 


7. An objection has been taken with re- 


gard to the .waintainability of Civil Appeal 
No. 1349 of 1982 filed in this Court with 
certificate granted by the High Court. dt 
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has been urged that this appeal is incompe- 
tent as the certificate granted by the High 
Court is invalid and improper.: The argu- 
ment is that the High Court in its judgment 
has not decided any point raised in the writ 
petition and the High Court has declinéd to 
deal with the matter on the ground of judi- 
cial propriety. It is commented that the 
only decision of the High Court is the re- 
fusal on the part of the High Court to hear 
the writ petition on the ground of judicial 
propriety and this decision cannot be the 
subject matter of a certificate for fitness for 
filing an appeal in the Supreme Court. 


8 It is on this ground that the State ob- 
tained Special Leave from this Court against 
the judgment of the High Court and Civil 
Appeal No. 1997 of 1982 has been filed by 
the State with leave granted by this Court. 


3, It is, no doubt, true that the High 
Court did not deal with the writ petition on 
its merits as it had been ‘submitted before 
the High Court on behalf of the respondents 
that the High Court should not hear’ the 
writ petition on the ground of judicial pro- 
priety, because the decision taken by the 
High Court on the administrative side forms 
the basis of the claim of the petitioners in 
the writ petition and the petitioners were 
agreeable to the course being adopted by the 
High Court, provided certificate of fitness to 
file an appeal in fhe Supreme Court was 
granted in their fayour. The judgment of 
the High Court records ‘that the counsel for 
the respondents had stated that the respon- 
dents had no objection to the grant of the 
said prayer of the petitioners and the judg- 
ment further records that in view of . the 
agreement between the counsel for ‘the par- 
ties, the Court granted certificate of fitness 
to the pefitioners to file an appeal in the 
Supreme Court while declining to hear the 
petition on the ground of judicial propriety. 

10. It is true that the High Court while 
granting the certificate had not gone into the 
merits of the writ petition, as the High Court 
had declined to hear the petition on the 


‘ground of judicial propriety. It is, however, 


to be noted that the High-Court had adopted 
the said course asthe said course was agreed 
upen by the learned counsel for the parties. 
It may also be noted that the High Court 
in its judgment has pointed out that the in- 
ferpretation of Art. 109 of the Constitution 
of Jammu & Kashmir is involved in the 
writ petition and the suid question is a sub- 
stantial question of law of general public 
importance. It appears tous tobe rather un- | 
fortunate thatthe State should adopt this atti- 


i952 


tude and should raise these objections par- 
ticularly after having agreee before the High 
Court to the certificate being granted. It 
appears that in the peculiar facts and cir- 
cumstances of this case, the High Court 
which found it embarrassirg to deal with 
the writ petition particularly in view of the 
objection raised on behalf əf the Staie on 
the ground of judicial propriety, granted 
certificate with the agreement of the parties 
and declined to hear the matter. We have 
no doubt in our mind that the question 
raised in the writ petition is a substantial 
question of law of general sublic importance. 
If on the ground of any technicality, the 
certificate granted by the High Court can be 
said to be not a proper one, this Court can 
always grant special leave in a preper case 
which deserves to be corsidered by this 
Court. We may further pcte that the High 
Court while declining to bear the mattcr on 
the ground of judicial propriety had also 
vacated the stay which kad been earher 
granted by the High Couri. The real. effect 
of the orders amounts to a virtual refusal 
to entertain the writ peiiticn. The certificate 
granted by a High Court n any case after 
Geclining to hear the same on any ground 
may not be appropriate amd may not be 
held to be valid and may have to be re- 
voked. The present case, however, is a fit 
case, particularly in view af the peculiar 
facts and circumstances of this case and the 
important question of law of general public 
importance involved, where this Court should 
grant special leave te the petitioners, Ac- 
cordingly, we revoke the certificate granted 
by the High Court and we gram special 
leave to the petitioners for the filing of this 
appeal. We treat this appeal as one filed 
with leave granted by this Court. 


44. The other prelimirary objection is 
with regard to the maintainability of the 
writ petition filed by the petitioners under 
Article 32 of the Constitution. It is urged 
that there is no violation of fundamental 
rights of the petitioners and the jurisdiction 
of this Court under Art. 32 of the Const 
tution is not, therefore, attracted and the 
writ petition filed in this Court is net main- 
tainable. It has, however, been pointed out 
on behalf of the petitioners that the viola- 
tion of Arts. 14 and 16 cf the Constitution 
has been alleged and the writ petition under 
Art. 32 is, therefore, competent. The sub- 
ject matter of the writ petition is absolutely 
the same as that of the Appeal No. 1349 of 
1982 and identical questions are involved 
in these two proceedings. As we have. grant- 
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ed special leave to the petitioners in Civil 
Appeal No. 1349 ef 1982, the merits of the 
case have in any event fo be decided. The 
question of maintainability ef the writ peti- 


tion involving the very same questions be- 
comes purely academic. The preliminary 
objections are accordingly disposed of. We 


now proceed to deal with the case on` its 
merits. 

#2. The validity of the appointment of 
respondents 3, 4, 5 and 6 as District Judges 


is the subject matter of challenge in the 
writ petition filed in the High Court and 
also in this Court. 

13. Mr. Venugopal, learned counsel ap- 


pearing on behalf of the appellants who filed 
the writ petition in the High Court and who 
have also filed the writ petition in. this Court, - 
have urged two main grounds in support of 
their contention thar the appointment of re- 
spondents Nos. 3, 4, 5 and 6 are illegal and 
invalid. 

(1) The first ground of attack is that on a 
proper consideration of Arf. 109 and Arti- 
cle 111 of the Constitution of Jammu & 
Kashmir, the Governor does not have any 
power to appoint District Judges from the 
cadre of Subordinate Judges of the State 
and this power is vested in the High Court. 

(2) The second ground of attack is that 
even if it be held on a consideration of the 
aforesaid Articles that the Governor is the 
authority competent to make the appoint- 
ment, the appointment must be made by the 
Governor in consultation with the High 
Court; and, as in the instant case, the ap- 
pointments have been made without any 
consultation with the High Court, the ap- 


“pointments must be held to be in breach of 


the constitutional provisions and, therefore, 
illegal and invalid. 


44. Mr. Venugopal has drawn our atten- 
tion to Art. 109 and Art. 131 of the Consti- 
tution of Jammu & Kashmir. The. said two 
Artieles read as follows :— 


“109. Appointment of District Judges. — 
(1) Appointment of persons to be, and the 
postmg and promotion of District Judges in 
the State shall be made by the Governor in 
consultation with the High Court. 


(2) A person not already in the service of 
the State shall only be eligible to be appoint- 
ed a District Judge if he has been for not 
less than seven years an advocate or pleader 
and is recommended by the High Court for 
appointment.” 


“111. Control over Subordinate Courts.— 
The control over District. Courts and Courts 
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subordinate thereto including the posting and 
promotion of, and the. grant . of leave to, 
persons. belonging to the judicial service of 
the -State and holding any post inferior to 
the post of District Judge shall be vested. in 
the High Court, but nothing in this section 
shall be construed as taking away from any 
such person any right of appeal which he 
may have under the law regulating the con- 
ditions. of his service or as authorising the 
High Court to deal with him otherwise than 
in accordance with the conditions of his 
service prescribed under such law.” 


rightly pointed 


15. Mr. Venugopal has 
out that the aforesaid two Articles of the 
Constitution of Jammu & Kashmir corres- 


pond to Art. 233 and Art. 235 of the Con- 
stitution of India. Mr. Venugopal has fairly 
submitted that though the aforesaid two 
Articles 109 and 111 of the Constitution of 
Jammu & Kashmir have not come up for 
consideration in any particular decision, the 
corresponding two Articles in the Constitu- 
tion of India have been considered and in- 
terpreted in a number of decisions of this 
Court and the view that has been expressed 
by this Court on the interpretation of Arti- 
cles 233 and 235 of the Constitution s 
India is contrary to the view he wants — 

now to accept. Mr. Venugopal has seme 
ted that the view that has been expressed 
by this Court in the earlier decision should 
be reconsidered in the interest of judicial 
administration and for safeguarding the in- 
dependence of the judiciary. It is his sub- 
mission that when a Judicial Officer in the 
category of Subordinate Judges is promoted 
to the category of District Judges and be- 
comes a District Judge, the Officer concern- 
ed is so appointed as District Judge by pro- 
motion. Such appointment by | promotion, 
according to Mr. Venugopal, clearly comes 
within Art. 235 of the Constitution of India 


which deals with control over Subordinate 
Courts and provides :— j 

“The control over District Courts and 
Courts subordinate thereto including the 


posting and promotion of, and the grant of 
leave to, persons belonging to the judicial 
service of a State and holding any post in- 
ferior to the post of District Judge shall be 
vested in the High Court, but nothing in this 
Article shall be construed as taking away 


from any such person any right of appeal 


which he may have under the law regulating 
the conditions of his service or as authorising 
the High Court to deal with him otherwise 
than in accordance with the ‘conditions . of 
his service prescribed under such law.” . 
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‘Mr. Venugopal has also drawn -our: attention 
to Art. 233 which corresponds:to Art. 109 
of the Constitution of Jammu & Sa 
Article 233 reads as follows :— 


“(1) Appointment of persons to be, and 
the posting and promotion of, District Judges 
in any State shall be made by the Governor 
of the State in consultation with the High 
Court exercising jurisdiction in relation to 
such State. 


(2) A person not already in the service of 
the Union or of the State shall.only be eli- 
gible to be appointed a District Judge . if he 
has been for not less than seven years’ an 
advocate or a pleader and is recommended 
by the High Court for appointment.” 


Mr. Venugopal argues that Art..233 is in- 
tended to govern the appointment of per- 
sons to be District Judges in any State 
and the posting and promotions of Dis- 
trict Judges. It is his argument that Arti- 
cle 233 does not deal with the case of pro- 
motion of Subordinate Judges to the post of 
a District Judge and the promotion of per- 
sons belonging to the judicial service of the 
State and holding any post inferior to the 
post of a District Judge is vested in the High 
Court by virtue of the provisions contained 
in Art. 235 of the Constitution of India 
which corresponds to Art. 111 of the Con- 
stitution of Jammu & Kashmir. 


16. It is to be noted that in the case of 
State of Assam v. Kuseswar Saikia, (1970) 2 
SCR 928:(AIR 1970 SC 1616), this Court 
had to deal with a similar situation and con- 
sider similar arguments. The State of Assam 
and the Legal Secretary: to the Govern- 
ment of Assam filed an appeal in this 
Court against the judgment and order of the 
High Court of Assam, challenging a writ of 
quo warranto issued by the High Court 
against Upendra Nath ‘Rajakhowa, District 
and Sessions Judge, Darrang at Tejpur, 
declaring that he was not entitled to hold 
that office. The writ was issued by the 
High Court at the instance of respondents 
Nos. 1, 2, 3 in the appeal before the 
Supreme Court and these respondents on 
conviction by Upendra Nath Rajakhowa in 
a Sessions Trial challenged their conviction 
inter alia on the ground that Shri Rajakhowa 
was not entifled to hold the post of District 
and Sessions Judge, Darrang as ‘his appoint- 
ment as‘ District Judge was invalid.’ The 
High Court held that the appointment - ‘of 
Rajakhowa as District and. Sessions Judge 
was. void because the’ Governor’ had ‘no 
power to make the appointment under Arti- 
cle 233 of the Constitution and Shri: “Raja- - 
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khowa could only be promoted: by the -High 
Court under Art. 235. - Acccrding : to .-the 
High Court, this was a case of ‘promotion’ 
of a person belonging to the judicial service 
of the State and.the High Court was the 
authority to make the ‘promotion’ under 
Art. 235. This view of the H-gh Court was 
negatived by this Court and this Court al- 
lowed the appeal and held at pp. 931-933 (of 
SCR): (at pp. 1617 to 1619) :— 

“Chapter VI of Part VI of the Constitu- 
tion deals with Subordinate Courts. The 
history of this chapter and why judicial ser- 
vices came to be provided for separately 
from other services has been discussed in 
The State of West Bengal v. Nripendra Nath 
Bagchi, (1966) 1 SCR 771:(AIR 1966 SC 
447). This service was proviJed for - sepa- 
rately to make the office of = District Judge 
completely free of executive control. The 
Chapter contains six Articles (233 to 237). 
We are not concerned with Art. 237 in the 
present case. Article 235 vests in the High 
Court the control over Distr.ct Courts and 
Courts subordinate thereto, including the 
posting and .promotion and grant of leave 
to persons belonging to the judicial service 
of a State and holding any post inferior to 
the post of District Judge. Ey reason of the 
definitions given in Art. 23€ the expreSsion 
‘ndicial service’ means a service consisting 
exclusively of persons intended to fill the 
post of -District Judge and cther Civil Judi- 
cial posts inferior to the District Judge, and 
the expression ‘District Judge’ includes 
among others an Additional District Judge 
and an Additional Sessions Jadge. The pro- 
motion of .persons belonging to the judicial 
serviee but holding post inferior to a Dis- 
trict Judge vests in the High Court. As the 
expression ‘District Judge’ includes an Addi- 
tional District Judge and an Additional Ses- 
sions Judge, they rank above those persons 
whose promotion is vested in. the High Court 
under Art. 235. Therefore, the promotion 
ef persons to be Additional District Judges 
as Additional Sessions Judges is not vested 
ia the High Court. That is the function of 
the Governor under Art. 233. This follows 
from the language of the Article itself: 

(a) Appointments of persons to be, and 
the posting and promotim of, District 
Iwdges in any State shall be made by the 
Governor of the State in consultation with 
the High Court exercising jurisdiction in 
relation to such State. ..... 2... 
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The language saan to ‘have given trouble 
to the High Court. The High. Court holds: 
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. (4) ‘appomtment to -be’-a District Judge is 
to be made by the Governor in consultation 
with the High Court vide Art. 233; and 

(2) ‘promotion of’ a District Judge and 
not promotion ‘to be a District Judge’ is also 
to be made by the Governor in consultation 
with the High Court vide Art. 233. < 

The High Court gives the example of se- 
lection grade posts in the Cadre of District 
Judges which according to it is a case of 
promotion of a ‘District Judge. 
The reading of the: Article by the High 
Court is with respect, contrary to the gram- 
mar and punctuation of the Article. The 
learned Chief :Justice seems to think that the 
expression ‘promotion of’ governs ‘District 
Judges’ ignoring the comma that follows 
the word ‘of’. The Article, if suitably ex- 
panded, reads as under :— 

‘Appointments of persons to be, and the 
posting and promotion of (persons to be), 
District Judges etc.’ 
It means that appointment as well as pro- 
motion of persons to be. District Judges is a 
matter for the Governor in consultation with 
the High Court and the expression ‘District 
Judge’ includes an Additional District Judge 
and an Additional Sessions Judge. It must 
be remembered that -District Judges may be 
directly appointed or may be promoted from 
the subordinate ranks of the judiciary. The 
Article is intended to take care of both. It 
concerns initial appointment and initial pro- 
motion of persons to be either District Judges 
or any of the categories included in it. Fur- 
ther promotion of District Judges is a mat- 
ter of control of the High Court. What is 
said of District Judges here applies equally 
to Additional District Judges and Additional 
Sessions Judges. Therefore, when the Gov- 
ernor appointed Rajkhowa an Additional 
District Judge, it could either be an ‘ap- 
pointment’ or a promotion under Art. 233. 
If it was an appointment it was clearly a 
matter under Art. 233. If the notification 
be treated as ‘promotion’ of Rajkhowa from 
the junior service to the senior service it 
was a ‘promotion’ of a person to be a Dis- 
trict Judge which expression, as shown 
above, includes an Additional District Judge. 
In our opinion it was the latter. Thus there 
is no doubt that the appointment of Raj- 
khowa as Additional District Judge by the 
Governor was a promotion and was made 
under Art. 233, it could not be made under 
Art. 235 which deals with posts subordinate 
to a District Judge including an Additional 
District Judge and an Additional Sessions 
Judge. The High Court was in error in 
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holding that the appointment of Rajkhowa 
to the position of an Additional ‘District 
Judge was invalid because the order was 
made by the Governor instead of the ° High 
Court. The appointment or promotion was 
perfectly valid and according to the Consti- 
tution.” 

f7. In the case of State of West Bengal 
v. Nripendra Nath Bagchi, (1866) 1 SCR 
771: (AIR 1966 SC 447), this Court while 
considering Arts. 233 and 235 of the Consti- 
tution elaborately traced the background 
and the history of the constitutional provi- 
sions relating to the judiciary ard this Court 
held at page 786 (of SCR): (at p. 453 of 

“Articles 233 and 235 make a mention of 
two distinct powers. ‘The first is power’ of 
appointments ‘of persons, their postings and 
promotion and the other is power of conirol. 
In the case ‘of the District Judges, appoint- 
ments of persons to be and posting and pro- 
motion are- to be made: by the Governor but 
the control over the. District Judge is of the 
High Court.” 
|The view that on proper construction of 
Articles 233 and 235 the appropriate auth- 
ority to take the appointment of District 
Judges is the Governor and not the High 
Court has also been reiterated by this Court 
in later decisions of this Court. 
In a recent decision of this Court ‘in the 
ease of Chief Justice of Andhra Pradesh v, 
V. A. Dixitulu, (1979) 2 SCC 34: (AIR 1979 
“SC 193), 5 Judges Bench of this Court held 
at page 46 (of SCC): (at p. 201 of AIR): 

“Article 233 gives the High Court an 
effective voice in ‘the appointment of District 
Judges. ‘Clause <1) of the Article’ per- 
emptorily requires that ‘appointments of 
persons to be, and the posting and prome- 
tion of District Judges’ shall be made by- the 
Governor ‘in consultation with the - High 
Court’. Clause (2) of. the Article provides 
for direct appointment of District Judges 
from Advocates or Pleaders of not Jess than 
seven years standing, who are not already 
in the service of the State or of the Union. 
In the matter of such direct appointments, 
also, the Governor can act only on the re- 
commendation of the High Court. Constil- 
tation with the High Court under. Article: 233 
is not an empty formality: An appointment 
made in direct or indirect disobedience of 
this constitutional mandate, would be iw 
valid.. ‘Service’ which under clause (1) of 
Art. 233 is the first source of recruitment of 
District Judges by promotion means the 
‘Judicial services’ as defined in Article 236.” 
In another recent decision of this ‘Court in 
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the case of Harj Datt Kainthla ¥. State of 
Him Pra, (1980) 3 SCR 364:(A1iąR_1980 SC 
1426), this Court referred to earlier decision 
of this Court and observed at page 372 (of 
SCR): (at p. 1430 of AIR): 


“Article 233 confers power on the Gover- 
nor of the State to appoint persons either 
by direct recruitment or by promotion from 
amongst those in the judicial service as Dis- 
trict Judges .......” 


We have to note that on a proper interpre- 
tation of Arts. 233 and 235 of the | Consti- 
tution this Court has consistently held that 
the appointing authority is the Governor and 
this view has held the field for over two 
decades. In our opinion this is the correct 
view ON proper interpretation of the said 
Articles and requires -nọ reconsideration.) 
The argument of Mr. Venugopal that this 
interpretation will lead to the subservience 
of the judiciary and the independence of the 
judiciary will be undermined is not convinc- 
Ing. as the power to make the appointment 
conferred on the Governor has to be exer- 
cised by him in consultation with the High 
Court. This provision regarding exercise of 
power by the Governor in consultation with 
the High Court is incorporated to safeguard 
the independence of the judiciary. We have 
earlier pointed out that Art. 109 and Art. 111 
of the Constitution of Jammu & Kashmir 
correspond to Arts. 233 and 235 of the Con- 
stitution of India. -In view of the -nterpre- 
tation of Arts. 233 and 235 of the Constitu- 
tion of India consistently given. . by this 
Court, and with which .we are in entire 
agreement, we hold that on a proper inter- 
pretation of Arts. 109 and 111 of the Con- 


- stitution of Jammu & Kashmir, the Gover- 


itor is the authority competent to appoint 
the District Judges and the power of ap- 
pointment of District Judges is not vested 
in the High Court.. The first contention of 
Mr. Venugopal cannot, therefore, be accept- 
ed and is negatived. 


18. We. now proceed to deal with other 
contentions of Mr. Venugopal, namely, even 


‘it the Governor be held to be the appoint- 


ing authority the appointment by the- Goy- 
ernor must be made: in consultation with the 
High, Çourt and in the instant case, the Ap- 
pointments of the District Judges bave not 
been made in consultation with the High 
Court and the appointments must, therefore, 
be beld to be invalid and illegal. 


19%. It is necessary to state certain facts 
before we proceed ‘to consider this’ question. 
Four vacancies for the posts of District and 
Sessions Judges. in. the State became. available 
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for being filled up out of 12 Jadicial Officers 
who were eligible for selection to the posts 
in question. The Judicial Officers eligible 
for selection in the order of seniority are :— 
. Shri Qazi Mohd. Muzaffer-Ud-Din 
. Th. Pavitar Singh 
. Shri Haricharan Singh Behri 
. Shri Sheikh Maqbool Hussain 
Shri G. L. Manhas 
. Shri M. M. Gupta 
. Shri H. N. Mehra 
. Shri Jagmohan Gupta 
. Shri Mohd. Yasin Kawoosa 
. Shri O. P. Sharma 

11. Shri Bashir-Ud-Din 

12. Shri Sudesh Kumar Gup-a 
The High Court at a mectinz of all -the 
Judges held on 29-8-1981 considered the 
matter and the High Court taxing into con- 
sideration the merit and suitability of all the 
12 eligible officers in the cadre of Sub- 
Judges, found the following Sub-Judges fit 
to be promoted as District and Sessions 
Judges against the available vacancies ; 

{. Shri M. M. Gupta 

2. Shri O. P. Sharma 

3. Shri Bashir-Ud-Din 

4. Shri Sudesh Kumar Gupta 
It is to be noticed that the respective posi- 
tion of the aforesaid officers in the seniority 
list was 6, 10, 11 and 12. On 31-8-1981 the 
Registrar of the High Court forwarded to 
the Government the recommendations of the 
High Court of the said four Judicial Officers 
for filling up the said four vacancies. The 
letter of the Registrar to the Law Secretary 
to the Government reads as follows :— 
“Shri G. H. Nehvi, 
Secretary to Govt., 
Law Department, 
Jammu & Kashmir Govt., 
Srinagar. i 
No. 9245/GS dated 31-8-1981 
Sub :— Appointments and posting of District 
i & Sessions Judges i 


OD D a A u ea WN 


There are four vacancies available in 
the cadre of District & Sessicns Judges: two 
of them being available on azcount of depu- 
tation of Shri Ghulam Hassam, Nehvi as 
Law Secretary and the creation of Additional 
District & Sessions Judge’s Court at. Ramban 
and, two others on account 3f the proposed 
retirement of M/s. Mohemmad Saleem 
Durrani and Mohammad Shefi. The matter 
regarding replacement was censidered in the 
meeting of the Court held on 28-8-1981. 
The Court considered the comparative merit, 
ability and suitability of all the eligible ofi- 
cers in the cadre of Sub-Jucges and found 
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the following Sub-Judges fit to be promoted 
as District & Sessions Judges against the 


available vacancies : 
1) Shri M. M. Gupta at present Third 
Civil Subordinate Judge, (Excise Magis- 
-trate), Jammu; 


2) Shri O. P. Sharma, at present Sub- 
Judge (C. J. M.), Jammu, 

3) Shri Bashir-Ud-Din, at present, Sub- 
Judge, Special Judicial Mobile Magis- 


trate, Traffic. Kashmir; 

4) Shri S. K. Gupta, at present, Sub-Judge 
(Deputy Registrar, Jammu Wing), 
Jammu.. 

The four therefore may be promoted as 
Officiating District and Sessions Judges and 
that their postings may be ordered as 
under :— 

1) Shri M. M. Gupta, Second Additional 
District & Sessions Judge, Srinagar 
(Single Member Tribunal for Anti- 
corruption Cases, Kashmir); 

2) Shri O. P. Sharma, District & Sessions 
Judge, Rajouri; , l 

3) Shri Bashir-Ud-Din, Second Additional 
District & Sessions Judge, Jammu (Sin- 
gle Member Tribunal for Anti-Corrup- 
tion cases, Jammu Province); 

4) Shri S. K. Gupta, ist Additional Dis- 
trict and Sessions Judge, Srinagar (Spe- 
cial Judge, Anti-Corruption, Kashmir). 
I am, therefore, to request you kindly 

to obtain the sanction of the competent au- 
thority and convey the same to me as early 
as possible, 
Yours faithfully 
Sd/- 
(S. M. Rizvi) 
Registrar 
31-8-1981” 

20. In reply to the said letter of the 
Registrar, tbe Law Secretary addressed as 
follows :— 

b No. LD (A) 81/143 
Sept. 15, 1981 
My dear Rizvi, 

‘Please refer to your letter No. 9245/GS 
dated 31-8-1981, regarding appointment and 
District & Sessions Judges. I 
have been directed to request you kindly to 
send us copy of the resdlution of the Hon’- 
ble High Court on the subject and also the 
Annual Confidential Reports ‘for the last 
5 years pertaining to the officers proposed 


for promotion and also those who are super- 
seded. 


With regards, 
Yours 
Sd/- 
(G. H. Nebvi) 


-~ CETS. 


-1588 S.C. M. M. Gupta v. State of J. & K. A.I. R. 
Shri: 5. M. Rizvi, No. 1997.of 1982), the High Court made 
- -Registrar, its comments on all the officers, who have 
High Court of J. & K; -been superseded. The High Court also for- 
- Srinagar.” warded a copy: of the resolution dated 29-3- 


It appears that on 24-9-1981, the. Under 
Secretary to the Government, Law Depart- 
ment, had sent a reminder to the Registrar 
of the High Court drawing his attention to 
the earlier letter dated 15-9-1981. On 5-10- 
81 the High Court sent a detailed letter to 
the Government justifying the selection made 
-by the High Court setting out in detail the 
reasons for supersession of the Senior Offi- 
In this long letter, running into 15 
pages (pp. 24-39) in paper book of C. A. 
(Contd. on Col. 2) 


1981. The concluding portion of this 
letter reads :— 


“I would, therefore, request you kindly to 
have the matter expedited and communicate 
the sanction of the Governor to the proposa} 
already made as early vas ‘possible. The 
ACRs of the Officers concerned for the years 
1976-77, 1977-78 and 1978-79 as also the 
Court resolution dated 29-8-1981 are enclos- 
ed herewith as desired.” 

The resolution of the Full Court which was 
sent along with the letter may be set out :— 


long 


LIST OF ITEMS DISCUSSED IN JUDGES MEETING HELD ON 29-8-1981 
: PRESENT : 


The Hon’ble Mufti Baha-Ud-Din Farooqi 
The Hon’ble Justice Dr. A. S. Anand 
The Hon’ble Mr. Justice I. K. Kotwal 
The Hon’ble Mr. Justice G. M. Mir 


PREAMBLE 


3/-Appointment of Shri Ghulam Hassan 
Nehvi, Dist. & Sessions Judge, as Law 
Secretary and creation of Additional 
District Court at Ramber filling up of 
the vacancy in this behalf 


We direct that recommendation shall be 
made to the Governor accordingly. 

We further direct that their place of post- 

ings shall be as follows :— 

1. Shri M. M. Gupta, Second Addl. Dist. 
Judge (Single Member Tribunal), Sri- 
nagar. f 

2. Sbri O. P. Sharma, District & Sessions 
Judge, Rajouri. 

3. Shri Bashir-Ud-Din, 2nd Addl. District 
& Sessions Judge, (S. M. T. Jammu). 

` 4. Sbri S. K, Gupta (Ist Additional District 
'& Sessions Judge), Special Judge, Anti- 
' Corruption, Srinagar. 


The further recommendation shall go.to the 


Governor accordingly. , 
Sd/- Hon’ble Acting Chief Justice 
Sd/- Hon’ble Justice Dr. A. S. Anand 


Acting Chief Justice 
Judge 
Judge 
Judge 


RESOLVED 


3/- After having considered the compa- 
rative merit, ability and suitability. of 
all the officers in the cadre of Sub- 
Judges we are of the opinion that the 
following Sub-Judges are fit to be pro- 
moted as District & Sessions Judges, 
against the available vacancies :— 


1. Shri M. M. Gupta at present Third 
Civil Subordinate Judge (Excise Magis- 
trate, Jammu). 

2. Shri O. P. Sharma, Sub-Judge, C. J. M., 
Jammu. 

3. Shri Bashir-Ud-Din, Sub-Judge (Special 
Mobile Magistrate, Traffic), Srinagar. 
4. Shri Sudesh Kumar Gupta, Sub-Judge 

(Deputy Registrar, Jammu). 


Sd/- Hon’ble Mr. Justice I. K Kotwal 
Sd/- Hon’ble Mr. Justice G. M. Mir. 


28-A. It appears that the meeting was 
attended by all the Judges of the High Court. 


21. On the 16th Nov., 1981, the Secre- 
tary to the Government, Law Department, 
addressed the following letter to the Regis- 


trar of the High Court :— 

No. LD (A) 81/143 

` Dated: 16-11-1981 
The Registrar, 
High Court of J. & K, 
Jammu. 
Subject :- Appointment of District and Ses- 
' sions Judges. 
Sir, 
' ‘The Governor has been pleased to ap- 
proye the promotion of the following Judi- 
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cial Officers as District and Sessions Judges: 
`- 1. Qazi Mohammed Muzeffar-Ud-Din. 
2. Shri Pavitar Singh. : 

- 3. S. Harcharan Singh Babri. 
4. Sheikh Magqbool. 

The appointment of Qazi Mohammad 
Muzaffar-Ud-Din will howe*er, be deferred 
till he is cleared of- the charges against him. 
A post for this purpose wil be kept vacant 
and in case he is exonerated of the charges, 
his appointment will be given“ retrospective 
effect from the date of the issue of the 
orders regarding other three. l 

Accordingly, a separate proposal may 
be sent by the High Cour: regarding the 
post of the promoted Offcezs. 
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- 22. it appears that after the recommenda- 
tions made by the High Court and- the 
detailed reasons by the High Court for re- 
commending the petitioners in supersession 
of the other officers had been forwarded to 
the State Government by the High Court, 
the State Cabinet constituted a Sub-Com- 
mittee which had gone into the matter and 
had made its recommendations. It appears 
that on the basis of the recommendations 
made by the Sub-Committee of the State 
Cabinet the letter. of the Law Secretary dated 
16th Nov., 1981 to the Registrar of the High 
Court was addressed, informing the High 
Court of the Governor’s approval to the 
promotion of respondents Nos. 3, 4, 5 and 


Yours faithfully, 6 as District and Sessions Judges. 
Sd/- 23. On receipt of the aforesaid com- 
(C. H. Nehvi) munication from the Government dated 
Secretary to Government 16-11-1981 the High Court on 24-11-1981, 
Law Department. at a meeting of the Judges recorded the 
(contd. on coL 2) following minutes ;— 
“Copy of extract from the Minutes of Judges meeting held on 24-11-1981 
Preamble Resolved 
1. Law Secretary’s letter No. (1) considered. The posting of the 


LD (A)/81/143 dated 16-11-1981 re- 
garding appointment cf S/Shri Qazi 
Mohd. Muzaffar-Ud-Din, Pavitar 
Singh, H. S. Babri and Sheikh Maq- 
boo! Hussain as District and Ses- 
sions Judge ...... Submission of pro- 
posal regarding their posting 


Thereafter, on 26-11-1981, the following 

order was passed by the State Government : 

“Government of Jamma and Kashmir 
Civil Secretariat: Law Department 

| Sub:- Officiating appointment of District 

& Sessions Judges. 

ORDER NO. 717-LD (A) of 1981 
dated 26-11-1381 l 


Sanction is accorded to he officiating ap- 
pointing of the following Sub-Judges as Dis- 
trict and Sessions Judges im the scale of 
Rs. 1100-1600 against available vacancies 
with the posting as shown against each ‘in 
consultation with the Hon’tle High Court :— 
1) Shri Pavitar Singh — District and Ses- 

; sions Judge, Leb- 
_« Kargil .. 


3) Sheikh Maqbool 


_ Officers is proposed as under :— 

i} Shri Pavitar Singh — District and 
Sessions Judge, Leh-Kargil. 

ti) S. Harcharan Singh Bahri— Dis- 
trict & Sessions Judge, Rajouri. 

iii) Sheikh Maqbool Hussain, Ist Addl. 
District & Sessions Judge, Sri- 
nagar. 

It shall be pointed out to the Gov- 
. ernment that fhe communication 
of the postings shail not be deem- 
ed as consultation with the Court 
in terms of Section 109 of the 
Constitution of Jammu & Kashmir 
in so far as the promotion of these 
officers is concerned.” 
2) Shri Harcharan ~—~ District and Ses- 
Singh -Bahri sions Judge, 
: Rajouri 
— Ist Additional Dis- 
trict and Sessions 
Judge, Srinagar, 
Special Judge, 
-Anti-Corruption, 
Kashmir, Srinagar, 
By order of the Governor 
Sd/- G. H. Nehvi 
Secretary to Government 
Law Department, 


Hussain 


24. Mr. Venugopal, jearned counsel for 
the petitioners has argued that the High — 
Court after due. consideration of the respec- 


tive merits and suitability of all the officers, 
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recommended the names of the petitioners 
for appointment as District Judges and there- 
after at the reguest of the Government, the 
High Court had on 5-10-1981 forwarded to 
the Government detailed reasons and the 
High Court had also forwarded the confi- 
dential ‘reports of the officers which were in 
the possession of the High Court. Me. 
Venugopal points out that without any fur- 
ther reference to the High Court, the State 
Government on the basis of the report of 
a Cabinet Sub-Committee, chose not only to 
ignore the recommendations made by the 
High Court but also to appoint respondents 
Nos. 3 to 6 without any k:nd of consulta- 
tion with the High Court about the appoint- 
ment of the said respondents, Mr. Venu- 
gopal has argued that the State Government 
should as a rule accept the recommendations 
made by the High Court. He contends that 
in any event the State Gov. cannot appoint 
any officer as District and Sessions Judge 
without consultation with the High Court as 
consultation with the High Court is fhe man- 
datory requirement of Article 109 of the 
Constitution of Jammu and Kashmir which 
empowers the Governor to. make the ap- 
pointments in consultation with the High 
Court. It is the contention of Mgr. Venu- 
gopal that this requirement of consultation 
' with the High Court constitutes a salutary 
safeguard for preserving the independence 
of the judiciary. The consultation envisag- 
ed must be full and effective and the point 
of view of the High Court in the matter of 
appointment has to be discissed, understood 
and properly appreciated and generally ac- 
cepted. Mr. Venugopal has argued that the 
responsibility of judicial administration in 
the State basically rests on the High Court 
and the High Court for properly discharg- 
ing its functions, must necessarily have’ pro- 
per judicial officers competent to discharge 
the duties to be entrusted to them. It is 
the argument of Mr. Venugopal that the High 


Court which has complete control over its” 


Judicial Officers and has all relevant records 
of the officers and is in a proper position to 
understand and appreciate their performance 
and merits, must necessarily be the best 
Judge as to the suitability for promotion of 
these officers as District Judges. 


25. In this connection Mr. Venugopal 
has referred to a number of decisions of this 
Court. Mr. Venugopal has submitted that 
in the instant case, in the matter of appoint- 
ment of the respondents Nos. 3, 4, 5 and 6, 
there has not been any kind of consultation 
With the High Court and the said  respon- 
dents have been appointed: without any 
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reference to the High Court and even with- 
out a-formal intimation to the High Court 
that the recommendations` made by the High 
Court were not acceptable and the State Gov- 
ernment was going to appoint respondents 
Nos. 3 to 6 herein. It is the submission of 
Mr. Venugopal that these appointments must 
therefore, be held to be violative of the Con- 
stitution: and must, therefore, be held to be 
invalid and illegal and should be. quashed. 
26. Mr. Kacker, learned counsel appear- 
ing on behalf of the State, has submitted 
that it is open to the State Government not 
to accept the recommendations of the High 
Court and the Governor may: refuse to ac-- 
cept the recommendations made by the High 
Court without assigning any reason whatso- 
ever. Mr. Kacker argues that the require- 
ment of the Constitution is that the appoint- 
ment of District Judges by the Governor of 
the State must be made by him in consulta- 


tion with the High Court. It is his argument 


that the consultation does not mean either 
concurrence or recommendation and no parti- 
cular form or procedure is also necessary to 
be followed in the matter of this consulta- 
tion. - He submits that in the instant case, 
the State Government had asked for all the 
relevant materials which were in the posses- 
sion of the High Court and the High Court 
had forwarded ĉo the State Government the 
annual confiden-ial reports and other mate- 
rials and also the comments of the High 
Court with regard to each and every candi- 
date on the eligible list. Mr. Kacker con- 
tends that consideration by the State Gov- 
ernment of all these materials placed by the 


_High Court results in and amounts to con- 


sullation. within the meaning of the Article. 
Mr. Kacker submits that on a consideration 
of all the materials issued by the High Court, 
the State Government decided not to accept 
the recommendations made by the High 
Court and decided to appoint respondents 
Nos. 3, 4, 5 and 6 as District Judges. It is 
the submission of Mr. Kacker that there has 
been consultation within the meaning of the 
Article and there has been sufficient com- 
pliance with the Constitutional requirement 
as to consultation, — 

26-A. In the case of Chandra Mohan v. 
State of U. P., (1967) 1 SCR 77 : (AIR 1966 
SC 1987), this Court while considering Arti- 
cle 233 of the Constitution observed after 
setting out Article 233 (1) at pp. 82-83 (of 
SCR): (at p. 1990 of AIR):— ` 

“We are assuming for the purpose of these 
appeals that the “Governor” ynder Art. 233 
shall act on the advice of the Ministers. So, 
the expression ‘Governor used in the Judg- 
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ment means Governor actirg on the advice 
of the Ministers. The Consi#iutional mandate 
is clear. The exercise of the power of ap- 
pointment by the Gevernor is conditioned by 
his consultation with the High Court, that is 
to say, he can only appoint a person to . the 
post of District Judge in consultation with 
the High Court. The object of consuitation 
is apparent. The High Covrrt is expected to 
know better than the Governor ‘in regard to 
the suitability or otherwise of a person, be- 
longing either to the ‘Judicial service’ or to 
the Bar, to be appointed as a. District Judge 
Therefore, a duty is enjoined: on the Gover- 
. nor to make the appointment in consultation 
with a body which is the appropriate auth- 
ority to give advice to him. This mandate 
can be disobeyed by the Governor in two 
ways, namely, (i) by not consulting the Eigh 
Court at all, and (ii) by coasulling the High 
Court and also other perscns. Jn One case 
he directly infringes the mandate of the Con- 
stitution and in the other ke indirectly does 
so far his mind may be influenced by other 
persons not entitled to advise him. That this 
constitutional mandate has both a negative 
and positive significance is made clear by the. 
other provisions of the Constitution. Wher- 
ever the Constitution intended to provide 
more than one consultant, iv has said so: See 
Arts. 124 (2) and 217 (1). Wherever the Con- 
stitution provided for consu:tation of a single 
body or individual it said 30: See Art. 222, 
Art. 124 (2) goes further and makes a dis- 
tinction between persons who shall be con- 
sulted and persons who may be consulted. 
These provisions indicate taat the duiy to 
consult is so infegrated with the exercise of 
the power that the power can be exercised 
only in consultation with tae person or per- 
sons designated therein. -To state it dif- 
ferently, if A is empowered to appoint E in 
consultation with C he will not be exercising 
the power in the manner prescribed if he ap- 
points B in consultation with C and D”. 

In the case of Chandramotleshwar Prasad v. 
Patna High Court, (1970) 2 SCR 666 : (AIR 
1970 SC 370) a 5 Judge Bench of this Court 
held at pp. 674-675 (of SCR) : (at p. 375 of 
AIR): Ea 


“Consultation with the High Couri under 
Article 233 is not an empty formality. So 
far as promotion of Officezs to the cadre of 
District Judges is concerned the High Court 
is best fitted to adjudge the claims and merits 
of persons to be considered for promotion. 
The Governor cannot disckarge the function 
under Article 233 if he makes an appointment 
of a person without ascertaining the High 
Courts . views in regard thereto.. Jt was 
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strenuously contended en behalf of ihe State 
of Bihar that the materials before the Court 
amply demonstrate that there had been con- 
sultation with the High Court before the 
issue of the notification of October 17, 1968. 
It was said that the High Court had given 
the Government its views in the maiter: the 
Government was posted with all the facts and 
there was consultation sufficient for the pur- 
pose of Article 233. We cannot accept this. 
constuliation or deliberation is not complete 
or effective before the parties thereto make 
their respective points cf view known to the 
other or others and discuss and examine the 
relative merits of their views. If one party 
makes a proposal to the ether whe kas a 
counter proposal. in his mind which is not 
communicated to the proposer the direction 
to give effect to the counter proposal without 
anything more, cannot be said to have been 
issued after consultation. In our opinion, 
ihe notification of October 17, 1968 was not 
in compliance with Art. 233 of the Constitu- 
tion. In the absenee of consultation the 
validity of the notification ef 17th October, 
1968 cannot be sustained.” 


27. In the case of High Court of Punjab 
and Haryana v. State of Haryana, (1975) 3 
SCR 365 : (AIR 1975 SC 613). the view ex- 
pressed by this Court in Chanderamoule- 
shwar Prasad’s case (supra) (was?) noted by 
another Constitution Bench ef 5 Judges at 
p. 377 (of SCR): (at p. 621 of AIR): 

“In Chandramouleshwar Prasad v. Paina 
High Court, (1970) 2 SCR 666 : (AIR 1970 
SC 370) it was said that under Article 233 
the appointment of a person to be District 
Judge rests with the Governor but he must 
make the appointment in censultation with 
the High Court. The Governor should make 
up bis mind after there has been deliberation 
with the High Court. The consultation is 
not complete or effective befcre the parties 
therete make their respective points of view 
known to the other or others. Jt was said 
that the Governor cannot discharge his func- 
tions under Article 233 if he makes the ap- 
pointment of a person. without ascertaining 
the points of view of the High Court witb 
regard thereto.” 


28. In the case of Chief Justice of Andhra 
Pradesh v. V. A. Dixitulu (1979-2 SCC 34: 
AIR 1979 SC 193) (supra), the same view has 
been reiterated in the following observation 
at p. 46 (of SCR): (at p. 201 of AIR) — 


l “Article 233 gives the High- Court an. effec- 
tive voice in the appointment of District 
J udges, Clause (1): of the Article peremptorily 
requires that ‘appointments -of person. to be, 
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and ‘the posting and promotion -of District 
Judges “shall be made by the Governor ‘in 
‘consultation with the High Court.” Clause (2) 
of the Article provides for direct appoint- 
ment of District Judges from Advocates. or 
pleaders of not less than seven years stand- 
ing, who: are not already in the service of the 
State or of the Union. In the matier of such 
direct appointments, also, the Governor can 
act only on the recommendation of the High 
Court. Consultation with the High Court 
under Article 233 is not an empty formality. 
An appointment made in direct or indirect 
disobedience of this constitutional mandate, 
would be invalid, (See Chandra Mohan ~v. 
State of U. P., (1967) 1 SCR 77 : (AIR 1966 
SC 1987) and Chandramouleshwar v. Patna 
High Court, (1970) 2 SCR 666 : (AIR 1970 
SC 370). ‘Service’ which under Cl. (1) of 
Article 233 is the first source of recruitment 
of District Judges by promotion, means the 
‘judicial services’ as defined in Art. 236.” 

29. In a recent decision of this Court in 
Hari Datt Kainthla v. State of Him. Pra. 
(1980-3 SCR 364: AIR 1980 SC 1426) (supra) 
this Court reaffirmed the view earlier ex- 
pressed. at pp. 372-373 (of SCR): (at p. 1430 
of AIR) :— 


“Article 233 confers power on the Gover-, 


nor of the Siate to appoint persons either by 
direct. recruitment or by promotion from 
amongst those in the judicial service as .Dis- 
trict Judges but this power is hedged in with 
the condition that it can be exercised by the 
Governor in consultation, with . the High 
Court. In order.to make this consultation 


meaningful and purposive the Governor has’ 


to consult High Court in respect of appoint- 
ment of each person as District Judge which 
includes an Additional District Judge and the 
opinion expressed by the High Court must 
be given full. weight.- Article 235 invests con- 
trol over subordinate Court. including the offi- 
eers manning subordinate Courts as well as 
the ministerial staff attached to such Courts 
in the High Court. Therefore, when promo- 
tion is to be given to the post of District. 
Judge from amongst those belonging to sub- 
ordinate judicial service, the High Court un- 
questionably will be competent to decide whe- 
ther a person is fit for promotion and con- 
sistent with its decision to recommend or not 
tọ recommend such person. The Governor: 
who would be acting on the advice of the 
Minister would hardly be in a position to- 
have intimate knowledge about the quality 
and qualification ‘of such person for promo- 
tion, ’ Similarly when a person .is to. be. 
directly recruited as District Judge from the 
Bar the reasons for aiaching full weight to’ 
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the opinion of the High Court for its’: ré- 
commendation in case: of subordinate judicial 
service would mutatis mutandis apply because 
the performance of a member of the Bar is 
better known ta the High Court than the 
Minister or the. Governor. In Chandra 
Mohan v. State of U. P., (1967) 1 SCR 77 at 
p. 83: (AIR 1966 SC 1987 at p. 1990), a Con- 
stitution Bench of the Court observed - as 
under (at p.” 1430 of AIR) :— 


“The constitutional mandate is clear. The 
exercise of the power of appointment by the 
Governor is conditioned by his consultation 
with the High Court, that is to say, he can 
only appoint a person to the post of District 
Judge in consultation with the High Court. 
The object of consultation is apparent. The 
High Court is expected to know better than 
the Governor in regard to the suitability or 
otherwise of a person, belonging either to the 

“judicial service” or to the Bar, to be appoint- 
ed as a district judge. Therefore, a duty is 
enjoined on the Governor to make the- ap- 
pointment in consultation with a body which 
is the appropriate authority to give advice to 
him,” E l 

30. This view was reaffirmed in Chandra- 
mouleshwar Prasad v. Patna High: Court - 
(AIR. 1970 SC. 370 at pp. 374- 319) (supra) 
observing :— . 


“The High Court is the body . which is 
initimately familiar with the efficiency’ and 
quality of officers who are fit to bé promoted ` 
as District Judges. The High Court alone 
knows their merits as also demerits.” 


31. The facts which we have éarlier set) 
out establish that after the High Court had 
forwarded its recommendations and there- 
after sent the detailed comments along with a 
copy of, the resolution as requested by the 
Government, the State Government without 
any further intimation to the High Court or, 
without any kind of discussion with. the High; 
Court had made the appointment of respon- 
dents Nos. 3, 4, 5 and 6, ignoring the re- 
commendations made by the High Court. The 


_— m 


. facts further go to indicate that on receipt 


of the detailed comments and the resolution 
a cabinet sub-committee had considered the 
matter and on the recommendations made‘ by} 
the Cabinet sub-committee, the Governor’ did 
not act on the recommendations made by the 
High Court but made the appointments on 
the recommendations of the sub-coinmittee: 
The récommendations of the sub-coinmittee 
were never ‘communicated to the High Court!’ 
and the State Government ‘had not’ discussed 
or sought. the views of the High: Court on 
the. findings ahd “recommendations of thel’ 


1982 


cabinet sub-committee: [t is, ; 
abundantly clear from the facts of -the . pre- 
sent case that the: counter-praposals. sought to 
be made by the Government in the matter of 
appointment were never cammunicated <o 
the High Court and the High Court’s views 
on the said proposals of the Government 
were never asked for and the High Court was 
not at all consulted in the matter of Govern- 
ment’s proposals to appoint respondents Ncs. 
3, 4, 5 and 6 as District Judges. It is well 
settled that consultation or deliberation is 
not complete or effective before the partizs 
thereto make their respective points of view 
known to the other or others. and discuss and 
examine the relative merits oZ their views. If 
one party makes a proposal to the other who 
has a counter proposal in hā mind which 18 
not communicated to the preposer, the direc- 
tion to give effect to the counter proposal 
without anything more, cannot be said to 
have been done after consultation. We are, 
therefore, of the opinion that in the instant 


case there has not only beem no effective or 


complete consultation but, im fact, there has 
been complete lack of consultation in tae 
matter of appointment of respondents Nes. 
3, 4, 5 and 6. We must, therefore, hold that 
the appointment, of the respoadents Nos. 3, 4, 
5 and 6 in the absence of consultation with 
the High Court must be held to be violative 
of the constitutional requirement and, there- 
fore, invalid. The impugnec order appoint- 
ing respondents Nos. 3. 4. 5 and 6 has, there- 
fore, necessarily to be quasted. ` 


32. Before concluding. xwe consider it 
necessary to emphasize that independence of 
the Judiciary is one of the sasic tenets and 
a fundamental requirement f our Constitu- 
tion. Various Articles in our Constitution 
contain the relevant provisions for safeguard- 
ing the independence of the Judiciary. Arti- 
cle 50 of the Constitution which lays down 
that “the State shall take steps to separzte 
the judiciary from the execu‘ive in the pubic 
services of the State”, postitlates separation 
of the judiciary from the executive. — 


33. Unfortunately, for səme time pest 
there appears to be an urhappy trend of 
interference in the matter of judicial appoiat- 
ments by the executive both at the State and 
the Central level. 
ence by the executive results in prolonged and 
unnecessary delay in makimg the appoint- 


ments and judicial vacanc&s continue for | 


months and in cases for years. with the result 


that the cause of justice suffers. It is com-. 
mon knowledge that member3 of the Bar who 
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are considered suitable to be on the Bench. 
are reluctant to join the Bench and the Office 
of a Judge has for various reasons ceased to 
attract the talented members of the Bar. The 
further unfortunate fact is that even in cases. 
when competent members of the Bar may be 
persuaded to accept the office of a High 
Court Judge or join the higher judicial ser- 
vice, they ‘ultimately withdraw their consent 
in view of the delay in making the appoint- 
ments and because of various restrictions 
sought to be imposed. As in the present case 
we are not really concerned with the appoint- 
ment of a Judge of the High Court or of a. 
direct appointment to the. higher judicial ser- 
vice from the Bar, we do not propose to 
dilate on this subject. Article 235 of the 
Constitution vests the control of judicial ad- 
ministration completely in the High Court 
excepting in the matter of initial appoint- 
ment and posting of district judges and the 
dismissal, removal or. termination of services 
of these officers.. Even in these matters the 
requirement of the Constitution is that the} 
Governor must act in consultation with the 
High Court. If in the matter of appoint- 
ment, the High Court is sought to be ignored 
and the executive authority chooses to make 
the appointment, independence of the judi- 
clary will be affected. Persons who are inter- 
ested ‘in being appointed District Judge, whe- 
ther directly or by promotion, will try to 
lobby with the executive and curry favour 
with the Government, for getting these ap- 
pointments and there is every possibility of 
the independence of such persons so appoint- 
ed being undermined with the consequence 
that the cause of justice will suffer. We are 
of the opinion that healthy convention and 
proper norms should be evolved in the matter 
of these appointments for safeguarding the 


` independence of. the judiciary in conformity 


with the requirements of the Constitution. 
We are of the opinion that normally, as a 
matter of rule, the recommendations made 
by High Court for the appointment of a Dis- 
trict Judge should be accepted by the State 
Government and the Governor should act on 
the same. If in any particular ‘case, the State 
Government for good and weighty reasons 
find it difficult to accept the recommenda-! 
tions of- the High Court, the State Govern- 
ment should communicate its views to thej 
High Court and the:State Government must! 
have complete and effective consultation with 
the High: Court in the matter. There can bel 
no doubt that if the High Court is convinced 
that there are good reasons for the objections! 
on the part of the State Government, the 
High Court will undoubtedly reconsider the - 
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matter and the recommendations made by 
the High Court. Efficient and proper judicial 
administration being the main object of these 
appointments, there should be no difficulty in 
arriving at a consensus as both the High 
Court and the State Government must neces- 
sarily approach the question in a detached 
manner for achieving the true objective of 
getting proper District Judges for due admin- 
istration of justice. 


34. It appears that in the instant case, the 
State Government without any kind of inti- 
mation to the High Court or any discussion 
or deliberation with the High Court refused 
to accept the recommendations made by the 
High Court and proceeded to make the ap- 
points only on the basis of seniority without 
any kind of consultation with the High 
Court. Seniority, undoubtedly, is a relevant 
factor in considering promotion. It is, how- 
ever, to be borne in mind that in the matter 
of promoting the Subordinate Judge to a Dis- 
.| trict Judge, seniority is not the only criterion, 
though it is a material ‘factor to be consider- 
ed. The true test in the matter of promotion 
is the suitability of the candidate. In con- 
sidering the suitability, no doubt, the seniority 
plays a very important role. A senior Sub- 
ordinate Judge may by virtue of the longer 
period of his service and wider experience 
be normally considered to be more suitable 
than any junior officer. The greater length 
of service also gives: the High Court an 
opportunity of judging his performance and 
merit for a longer period. If, however, on a 
proper consideration of the performance and 
merit of the officer for this longer period, 
the High Court comes to the conclusion that 
the performance of the officer concerned 


though for a period longer than any officer . 


junior io him is not satisfactory and meritori- 
ous enough, to entitle him to be promoted, 
the High Court cannot be compelled to re- 
commend such an officer only on the ground 
of his seniority for promotion. It has to be 
borne in mind that in such a case the High 
Court has the further advantage of judging 
the suitability of the officer, taking into con- 
. sideration his performance over a longer 
period of time. The High Court by virtue 
of its control over the officers must be con- 
sidered to be the best judge of the ability 
and suitability of any. officer as the High 
Court has in its possession all releyant mate- 
tials regarding the performance of the officer. 
The High Court of the State is primarily 
entrusted with the judicial administration in 
the State, and for efficient and due discharge 
of its responsibility, the High Court needs to 
i 
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have proper officers in preper places. The 
High Court must be recognised to be the best 
judge of the requirements for proper and effi- 
cient administration of justice and it should 
generally be left to the High Court to decide 
as to which of the officers will best serve the 
requirements in furtherance of the cause of 
justice. High Court’s main concern is effi- 
cient judicial administration in the. State for 
properly serving the cause of justice. While 
making any recommendation, no other ex- 
traneous matter weighs with the High Court. 
The High Court judges the suitability for 
Promotion in a detached manner taking into 
consideration all material facts and relevant 
factors for prcmoting the cause of justice 
and efficient judicial administration in the 
State. It may be a problem for the High 
Court to properly post a person as a District 
Judge whom the High Court considers not 
to be suitable for the post and to entrust him 
with the responsibility of a District Judge. 


35. The appointment of respondents Nos. 
3, 4, 5 and 6 made by the State Government 
in violation of the Constitutional provisions 
are, therefore, set aside. The said vacancies 
are directed to be filled up in accordance with 
law. We, however, wish to make it clear 
that quashing the appointments of respon- 
dents Nos. 3, 4, 5 and 6 will not render any 
orders passed and judgments delivered by 
them during the period they have continued 
to function as District Judge on the basis of 
the invalid appointments made, illegal, in- 
valid and void. To prevent any kind ef con- 
fusion in the matter of administration of jus- 
tiee and in the larger interest of justice orders 
passed and juéements delivered by the res- 
pondents Nos. 3, 4, 5 and 6 have to be held 
valid and binding, ‘as if their appointments 
so long as the same have not been set aside, 
were valid for the purposes of dealing the 
matters disposed of by them. The appeal 
filed by the appellants and the writ petition 
filed by them in the High Court of Jammu 
and Kashmir are accordingly allowed to the 
extent indicated above’ with costs against the 
State Government. In view-of this order no 


order is necessary on the writ petition filed in - 
this Court, 


. Order accordingly. 
cei a 


1982 


AIR 1882 SUPREME COURT: 1595 
(From: Gauhatt)* 
D. A. DESAI AND R. B MISRA, JJ. 


Criminal Appeal No. 558 of 1982, D/- 4-11- 
1982. 


Heramba Brahma and ancther, Appellants 
v. State of Assam, Respondent. 

(A) Constitution of India, Artide 136 — 
Re-appreciation or re-valuatian of evidence — 
When can be done by Supreme Court, 

Supreme Court in appeal wader Article 136 
does not re-appreciate or re-evaluate evidence. 
But, where the High Court cverlooked a well 
laid principle of appreciation of evidence 
reluctance to re-evaluate evidence would re- 
sult in miscarriage of justice. (Para 5) 


(B) Evidence Act (1 of 1872), Section 24 — 
Extra-judicial confession — Credibility of. 
1982 Cri LJ NOC 127 (Gau, Reversed. 

When it is claimed that the accused per- 
sons made confession to an wundertrial in 
jail awaiting trial for dacoizy and the High 


Court accepted the evidence of extra-judicial 


confession without examinine the credentials 
of the witness; without asceraining the words 
used; without referring to the decision of Su- 
preme Court wherein it is succinctly stated 
that extra-judicial confession to afford a piece 
of reliable evidence must pass the test of re~ 
production of exact words, the reason of 
motive for confession and person selected in 
whom confidence is reposec, 

Held that the evidence of extra-judicial 
confession was unworthy of belief and it can- 
not be taken to corroborate any other evi- 
dence. 1982 Cri LJ NOC 127 (Gav), 
Reversed. (Para 18) 


(C) Evidence Act (1 of 1872), S. 3 — Ap- 


preciation of evidence — The only eye-wit- 
mess committing error in identifying accused 
— Extra-judicial confession mot worthy of 
belief —- Uncorroborated evidence of. eye 
witness itself noi sufficient to bring kome 
charge — Accused liable to be acquitted. 1932 
Cri LI NOC 127 (Gau), Reversed. 
(Para 22) 
Cases Referred: # Ciirovological Paras 
AIR 1973 SC 343 : (1972) 3 SCC 759: 1972 
Cri LJ 1260 - 48 


Mr. S. K. Gambhir, Advocate, for Appel- 
lants; Mr. S. K. Nandy, Advocate, fos 
Respondent. 


* Criminal Appeal No. 1.4 of 1975, D/- 
16-11-1981 : 1982 Cri LI NOC 127 (Gau). 
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JUDGMENT :— Special leave granted. 
Printing dispensed with. Copies of paper 
book used by the High Court while hearing 
the appeal against appellants have been 
furnished to us. With the consent of par- 
ties, we proceeded to hear the appeal on 
merits. 

2. In Sessions Case No. 75 (D) of 1974, 
17 accused including accused No. 2 Heramba 
Brahma and accused No. 3 Amar Singh 
Brahma {appellants herein) were tried for 
having committed offences under S. 120-B 
and Section 302 read with Section 34 of the 
Indian Penal Code. The learned Sessions 
Judge convicted accused Nos. i, .2, 3, 4, 6, 7, 
10 and 11 for having committed offences 
under Section 120-B and Section 304 read 
with Section 34, I. P. C. and sentenced each 
of them to suffer rigorous imprisonment for 
5 years andto paya fine of Rs. 500/-, in de- 
fault to suffer further RI for 6 months for 
the offence under Section 302 read with Sec- 
tion 34 of the Indian Penal Code (Sic). No se- 
parate sentence was awarded for the offence 
under Section 120-B of the 1. P. C. The ac- 
cused Nos. 5, 8, 9, 12, 13, 14, 15, 16 and !7 
were held not guilty of the offences with 
which they were charged and were acquitted. 
The accused who were convicted, preferred 
Criminal Appeal No. 140 (1147) of 1975 in 
the Gauhati High Court. The High Court 
allowed the appeal of accused Nos. 1, 4, 6, 7, 
10 and 11 and acquitted them of all the 
offences for which they were convicted and 
set aside the sentence imposed upon them. 
The High Court upheld the conviction of ac- 
cused No. 2 Heramba Brahma and accused 
No. 3 Amar Singh Brahma for the offence 
under Section 304 read with Section 34 of 
the IPC and confirmed the sentence imposed 
upon them. Hence, this appeal by special 
leave. 

3. Briefly stated the prosecution case is 
that the deceased Sdntosh Kumar Brahma, 
former student of Sapatgram Amalgamated 
Academy accompanied by P. W. 5 Dilip 
Kumar Brahma visited Sapatgram on June 3, 
1972 to meet his friend Dharmeswar whe 
was staying in the hostel. On an invitation 
by Dharmeswar, all of them visited a theatre 
at the time of second show and returned to 
the room of Dharmeswar in the hostel at 
night. Santosh Kumar and Dilip Kumar 
slept on the bed of Dharmeswar who shifted 
to another for accommodating his friends. 
Some time during the night led by accused 
No. 3 Amar Singh Brahma, severai boys 
came to the room where deceased Santosh 
Kumar was sleeping, opened to door, called 
out Santosh Kumar and accused No. 3 Amar 
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Singh Brahma asked him why he had assault- 
ed. them previously and that Santosh Kumar 
would be beaten. All the boys in the room 
assaulted Santosh Kumar. P. W. 5 Dilip 
Kumar, companion of Santosh Kumar ‘tried 
to intervene, but on being threatened, he 
moved away. Santosh Kumar attempted to 
escape by running towards the house of the 
Head Master Shri Panchanan Medhi crying 
out for help. Shri Panchanan Medhi, Head 
Master of the Academy woke up from’ his 
sleep and emerging from his house, he saw 
two persons runsing away towards the 
boarding and Santosh Kumar lying injured. 
He rushed to the dispensary to bring medical 
help and simultaneously told Shri Sujit 
Kumar Bose, Assistant Head Master of the 
school to summon the police. In the mean- 
time, Santosh Kumar succumbed to his in- 
juries. PW 8 Sujit Kumar Bose, the Assistant 
Head Master gave information at the Police 
Station and an offence was registered. 
Autopsy was performed on the dead body of 
Santosh Kumar by PW 1 Dr. D. N. Sharma. 
He did not find any external injury, but on 
internal examination, he found fracture of 


nasal bone, a linear fracture of frontal bone- 


and internal haemorrhage. In the course of 
investigation, 17 accused persons including 
the two appellants were arrested and ulti- 

mately sent for trial, with the result as set 
out hereinabove. 


4. In this appeal, we are concerned with 
‘the case against only original accused Nos. 2 
and 3; because other fifteen accused have 
been acquitted during the journey of pro- 
ceedings to this Court. 


5. A brief ‘reference to the evidence led 
in the case would be advantageous, We 
would, however, like to administer a caution 
that this Court in appeal under Art. 136 does 
not re-appreciate or re-evaluate evidence. But, 
where the High Court overlooked a well- 
laid principle of appreciation of evidence to 
be presently mentioned, reluctance to re- 
evaluate evidence would result in miscarriage 
of justice. 


6. PW 1 Dr. D. N. Sharma, the Medical 
Officer carried out the autopsy. Two points 
are worth noticing in his evidence. He stated 
thai he did not find any external injury. Two 
internal injuries were: fracture of nasal bone 
and linear fracture of frontal bone accom- 
panied by interna] haemorrbage. In the 
cross-examination, hz stated that both the in- 
juries were possible by fall; but not by one 
single fall looking to the seat of injuries. The 
seat of injury resulting in fracture of nasal 
bone is on the front side and: the one ‘which 
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. resulted .in linear fracture of the frontal bone 


was,: according to him. on the lateral side. 
He. was of the opinion that depending upon 
how the victim fell, both the injuries may 
be caused by two separate falls. 


7. PW. 3 Onkarmal Maheshwari and 
PW. 4M. L. Adhikari were at the relevant 
time holding the post of the Magistrate and 
they were examined to prove confessional 
Statement made by accused No. 9 and ac- 
cused 4 respectively both of whom are acquit- 
ted and, therefore, the evidence of these two 
witnesses is not of any use against the pre- 
sent appellants. 


8. Next witness PW. 5 Dilip Kumar 
Brahma was the witness to the occurrence. 
After referring to the visit to Sapatgram in 
company of deceased Santosh Kumar and 
meeting Dharmeswar, he spoke about the 
occurrence. He deposed that accused 3 


Amar Singh after entering the room where 


he and deceased Santosh Kumar were sleep- 
ing asked Santosh Kumar, “Why did you 
assault us like cows earlier? So, you will 
be killed today.” He then wcnt to describe 
the assault on the deceased as under: 


‘They began to assault Santosh. I ap- 
proached them and asked them not to as- 
sault Santosh. But they gave me threaten- 
ing. When they began to assault Santosh, 
Santosh began to run towards the house of 
the Head Master and others also followed 
him. After a while, I came out.and met 
Dharmeswar outside. I and Dharmeswar 
went towards the house of the Head Master. 
We saw Santosh lying in front of the house 
of the Head Master.’ 


9. This is all the description of the oc- 


‘currence as given by the only and the most 


important witness to the occurrence. He 
merely said that they began to assault San- 
tosh. There were seventeen accused sent up 
for trial. It is impossible to make out what 
role was played by the present appellants «ind 
fifteen other acquitted accused. The only in- 
formation of a reliable nature this wit css 
gave was that he had identified accused Nos. 


-2 and 3.in the group of students who entered 


the room „and accused No. 3 Amar. Singh 
spoke to Santosh. He further said: that he 
identified the accused by the light of a torch 
which was in the hand of accused 3 Amar 
Singh. The question is how far the identifi- 
cation is reliable. ‘In the cross-examination, 
the witness was asked to identify accused 
Nos. 2 and 3 who, according to him, were 
récogniséd by him at the time of occurrence. 
He correctly identified ‘ oes. _No. 2 
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Heramba, but when he was-asked to identify 
accused No. 3 Amar Sifgh ‘appellant No. 2) 
he identified accused No. 14 (since acquitted) 
as accused No. 3. And let i be recalled tat 
it was accused No. 3 who eccording to pro- 
secution, was at the head oz the crowd end 
addressed deceased Santosh Kumar. Witress 
Dilip. Kumar stated that hs knew accused 
No. 3 since about three years prior to the dC- 
currence and had identified him at the time 
of occurrence. He failed tc identify him in 
the Court. The difficulty pcsed by this error 
on his part is how far the identification of 
accused No. 2 could be trustworthy. Sur- 
prisingly in cross-examinaticn, the confusion 
becomes worse confounded He said that 
the Head Master first caught hold of 
Dharmeswar and asked him if he had kiled 
Santosh. The Head Master Shri Medhi did 
not enquire from this witness anything about 
the occurrence: Here it may be pointed out 
that the offence was registered on a writen 
report Ext. 6 given by the Head Master 
Panchanan Medhi, Curiously Sbri Medhi is 


not examined by the prosecution without as-, 


signing adequate reasons fcr dropping kim. 
Add to this the fact that in report Ext 6, 
names of any of the accused are not set out. 
In this background, it is difficult to place 
any reliance on the evicence of witness 
Dilip Kumar about the identification of ap- 
pellants among the crowd of boys who 
allegedly assaulted deceased Santosh Kumar. 


10. The next witness 8 PW 6 Aniya 
Kumar Brahma, the father of the deceased. 
Only part of the evidence relied upon is that 
when PW 5 Dilip Kumar met him he gave 
him the information that among the crowd 
‘of boys who assaulted San-osh, he ident fied 
accused Nos. 2 and 3, but this would hardly 
be of any assistance in vizw of the eror 
committed by Dilip Kumar in identifying. the 
appellant No. 2 in the Court. 

11. The next witness is PW 8 Sujit Kumar 
Bose, Assistant Head Master. His evidence 


does not ‘advance the prosecution zase 
against the present appeltlaats. 
12. The next witness PW 9 Jogeudra 


Mishra is the peon attached to Sapatgeram 
Academy. There is nothing in his evidence 
which is of assistance to prosecution. 


13. PW. 10 Prabhat Chandra Das is the 
Officer who registered the offence at the 
Police Station. 


14. The next witness is Mohan Mangal 
Chandra Brahma. But he was declared hos- 
tile to.the prosecution and Mr. Nandi, learn- 
ed counsel for the State did not invite us to 
examine his evidence. 
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15. ` The next witness: is PW -42 Jabed ‘All, 
Investigating Officer. His evidence is of- a 
formal nature. r ia 


16. The examination of the evidence of 
witness PW 2 Bistiram was postponed by us 
because, his evidence would reflect upon 
bona fides of investigation. Witness Bisti- 
ram Basumatari was examined to prove an 
extra-judicial confession by accused 1, 2 and 
3 to him. This is how his evidence in ex- 
amination-in-chief has been recorded. Let it 
be extracted: 

“I know Heramba Brahma (appellant 1) 
and Amar Singh (appellant 2). They were 
with me in Hajat. They told me that they 
had assaulted Amiya’s son. Amar Singh, 
Heramba and Inder (accused 1 since acquit- 
ted) told me that they had assaulted ane 
SOR. 

17. This is all his evidence in examina- 
tion-in-chief. Now, who is this witness? 
This witness Bistiram was arrested for having 
committed an offence of dacoity and while 
he was in jail, according to him, the afore- 
mentioned three accused including the pre- 
sent appellants- were, possibly with him in 
jail, when this dubious extra-judicial confes- 
sion is alleged to have been made to him. 
This extra judicial confession is vague and 
ambiguous because it is not clear whether 
each one spoke separately and what were the 
words used by each of the accused. Witness 
speaks of an extra-judicial confession by 
three accused persons having simultaneously 
made and when reproduced in his language,, 
it makes no sense. It is dangerous to rely 
upon such extra-judicial confession even if 
the witness’s credentials are not in question. 
The question that agitates our mind is what 
language was used by each accused, in what 
words confession was made and whether éach 
used the same language? Evidence of the 
witness does not reproduce the words used 
by each accused. It is the witness’s ipse dixit 
that is being deposed to. And examine the 
credibility of the witness. And who is that 
witness? Here is an wundertrial prisoner 
awaiting trial for dacoity. We fail to see how 
these young boys should confide in this per- 
son suspected of dacoity. But, the most 
objectionable part of this concocted evidence 
isas tohow the Investigating Officer came to 
know that the three accused persons made an 
extra-judicial confession to another under- 
trial in jail. What led the investigating off- 
cer of the present case to question an under- 
trial? Or did the witness of his own accord 
approach the investigating officer? Was this 
witness trying to please the Investigating 
Officer by approaching him that he would 
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speak about the confession? Was there: any 
quid pro quo? We put searching questions 


and waited for the answer in vain. .. °..:- 


18. -We are at a foss to understand how 
ithe High Court accepted the evidence on 
this extra-judicial confession without ex- 
amining the credentials of PW 2 Bistiram; 
jwithout ascertaining the words used; without 
referring to the decision of this Court to be 
Ipresently mentioned wherein it is succinctly 
stated that extra-judicial confession to afford 
a piece of reliable evidence must pass the 
test of reproduction of exact words, the rea- 
son or motive for confession and person 
selected in whom confidence is reposed. Tn 
Rahim Beg v. State of U. P., (1972) 3 SCC 
759 : (AIR 1973 SC 343), this Court while 
examining the evidence as to extra-judicial 
confession made by two accused to Mohmed 
Nasim Khan (P. W. 4) observed that: © 

“There was no history of previous associa- 
tion between the witness and the two ac- 
cused as may justify the inference that the 
accused could repose confidence in him. ‘In 
the circumstances, it seems highly improbable 
that the two accused would go to Mohmed 
Nasim Khan and blurt out a confession.” 

19. So saying,.the Court rejected the evi- 


dence as to extra-judicial confession. Posi. 


tion in this case is more deplorable. If the 
High Court had examined the decision of 
this Court, there would have been no diffi- 
culty in rejecting the evidence of extra-judi- 
cial confession. It fails to.pass all the tests. 
We reject this evidence of extra-judicial con- 
fession, as unworthy of belief. We, there- 
fore, find it difficult to subscribe ‘fo the rea- 
soning of the High Court that the evidence 
of Dilip Kumar against the present appel- 
lants is corroborated by the evidence in the 
form of extra-judicial confession. 


20. The evidence herein discussed is all the 
evidence against the present appellants. Evi- 
dence given by PW 5 Dilip Kumar revealed 
„error in identification of the appellant No. 3. 
High Court was not inclined to act upon it 
without corroboration. In this background, 
we sought corroboration to the evidence of 
Dilip Kumar as was done by the High Court. 
The evidence furnished by extra-judicial con- 
fession for the reasons herein mentioned is 
not available. Therefore, there remains the 
uncorroborated evidence of Dilip Kumar 
which itself for the reason hereinstated is 
not sufficient to bring home the charge. 


21. Add to this, our discomfiture arising 
from non-examination of Dharmeswar whose 
presence at the time of occurrence was un- 
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questionablv established and the Head Master 
Panchanan Medhi who submitted the written 
report Ext. 6 about the occurrence, and the 
picture becomes wholly blurred. 

22. On totality of the circumstances here 
discussed, we are of the opinion that the case 
of the present appellants cannot be distin- 
guished from the fifteen other acquitted per- 
sons and, therefore, they must get the same 
benefit which others: : have received. . We, 
therefore, hold that the prosecution has fail- 
ed to bring home the charges against the ap- 
pellants. 


23. We accordingly allow this appeal and 
set aside the judgment and order of the High 
Court as also of the Sessions Court and 
acquit the appellants of all the offences for 
which they were convicted and quash the 
sentence imposed upon them. Both the ap- 
pellants were exempted from surrendering by 
our order dated 10th February, 1982 and 
they need not surrender. 


‘Appeal allowed. 


_ AIR 1982 SUPREME COURT 1598 


(From: Andhra Pradesh) 


O. CHINNAPPA REDDY AND 
V. BALAKRISHNA ERADI, JJ. 


. Special Leave Petn. (Criminal) No. 476 of 
1981, D/- 2-11-1982. 

State of Andhra Pradesh, Petitioner v. P. 
Anjaneyulu, Respondent. 


Constitution of India, Art. 136 — Appeal 
to Sapreme Court agaiust order of acquittal 
~ Not ordinarily entertained if fwo views of 
evidence are possible — Special Leave Peti- 
tion dismissed there being no unreasonable 
view of evidence taken by High Court. 

(Para 3) 

ORDER :— This special leave petition was 
filed by the State of Andhra Pradesh against 
the judgment of the High Court of Andhra 
Pradesh in all solemnity. When it came up 
for hearing before our brothers, D..A. Desai 
and A: P. Sen, JJ. on 14th September, 1982, 
it was represented to the Court that a wireless 
message had been received instructing the 


counsel to withdraw the Special Leave Peti- 


tion. Permission was therefore sought to 
withdraw the special leave petition. The 
Court, however, adjourned the matter so that 
an affidavit. may be filed setting forth | the 
reasons for the withdrawal. . At the next 


hearing, an affidavit was filed giving a Virtual 
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lecture te this Court on the scope of the 
jurisdiction of this Ceurt under Article 136 
of the Constitution and asserting that the 
case was not a fit one for granting special 
leave. If so, why was it filed at all by the 
State in the first instance, one wonders. Was 
the State unaware of the n:ture and extent 
of the jurisdiction under Art. 136? The de- 
ponent of the affidavit whe described him- 
self as a Section Officer in the Home Depart- 
ment, made no effort to give any reasen for 
the withdrawal. Dissatisfiec with the affi- 
davit, we called for another affidavit, from a 
more responsible officer anc today another 
affidavit bas been filed by a Deputy Secre- 
tary te the Government statmg that on a re- 
consideration of the matter the Government 
had decided to withdraw tae special leave 
petition. Thai the Government reconsidered 
the matter and decided to withdraw the spe- 
cial leave petition is an obrious fact. Why 
did the Government reconsider the matter 
and what were the reasons which impelled 
the Government to change ts mind? Were 
there any supervening circimsfances? Did 
any fresh facts come to lighi? Did the Gov- 
ernment move at the instance of somebody ? 
Was any legal opinion taken? We expected 
an affidavit to be filed explaining these cir- 
cumstances. Instead we are merely told that 
on a re-consideration of the matter the Gov- 
ernment decided to withdraw the special 
leave petition. The grouncs on which the 
special leave was sought claimed that the 
High Court had made some grossly errone- 
ous assumptions and that tke findings of the 
trial Court had been reversed by the High 
Court in a summary manner when there was 
no evidence warranting such a_ reversal. 
Making due allowance for *orensic exaggera- 
tion, we presume that the crounds were pre- 
pared on instructions and with a sense of 
responsibility. We presume legal advisers 
were consulted before the :pecial leave peti- 
tion was filed. If so, why is it being with- 
drawn now? Is it not a waste of public 
time and money to solemnly file special leave 
petitions and then solemrly withdraw the 
same for no apparent recson or was the 
whole thing done casually and never 
solemnly ? f 


2. This is not a disput2 between private 
parties where the disputants may arrive at a 
settlement outside Court and inform the 
Court that they desire to vithdraw whatever 
case is before the Court. This is an applica- 
tion filed on behalf of the 3tate, which really 
means the people. Public iaterest is involved. 
We are seriously concerned that the State 
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should file a case in the highest Court of the 
land and then want te withdraw it for no 
disclosed reason. We have therefore‘ decided 
to consider the special leave petition on 
merits ignoring the request for withdrawal. 


3. The respondent was convicted by the 

Special Judge for SPE and ACB cases, 
Hyderabad, under Section 5 (2) read with 
Section 5 (1) (d) of the Prevention of Cor- 
ruption Act and sentenced to a term of im- 
prisonment. On appeal the High Court re- 
versed the Judgment of the trial Court and 
acquilted the respondent, The case rested 
primarily on the evidence of P. W. t who 
was found to be an unreliable witness by. the 
High Court. The question is one of ap- 
preciation of evidence and the preposed ap- 
perl does not raise any substantial question 
of iaw. Apart from that we de net ordinarily 
entertain appeals against orders of acquittal 
if two views of the evidence are possible. On 
a perusal of the judgment of the trial Court 
and the High Court we are unable to say 
that the High Court has taken an unreason- 
able view of the evidence. The special leave 
petition is therefore dismissed on merits and 
not because the State has desired to yw 
draw the same. 


Fetition dismissed. 


AIR. 1952 SUPREME COURT 1499 
(From: Delhi) 
D. A. DESAI AND 
V. BALAKRISHNA ERADI, JJ. 
Civil Appeal No, 527 of 1982, Dj- 8-2-1982. 
Om Parkash Saluja, Appellant v. Smt. 
Saraswati Devi, Respondent, 


Delhi Rent Control Act (59 of 1958). Sec- 
tiom 25- (4) and (5) — Leave te defend — 
Grat or refusal ef — Test — Decision of 
Delhi High Court, Reversed. 

The only test is whether affidavit in support 
of application seeking leave to defend dis- 
closes facts which need investigation by evi- 
dence and trial. (Para 2) 


ORDER :-— This is the usual rigmarole 
of leave to defend being refused on the 
grounds entirely untenable. Some time back 
a reasoned order has been made in Civil 
Appeal No. 179 of 1982 in which we have 
pointed out what should be the correct ap- 
proach of the Rent Controller in granting ov 
refusing leave to defend. Repeating the same 
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thing here would be merely-adding..to the 
length of this judgment, . =- .=- ~ l 
2. We wish to impress upon tbe. Rent Con- 
troller dealing with the matters under Delhi 
Rent Control Act wherein leave to defend is 
sought, to be more meticulous while deciding 
at the initial stage whether leave to defend 
should be granted or refused, to keep in 
view some principles laid down by this Court 
as early as 1958 and since then much water 
has been flown under Yamuna Bridges. At 


any rate that is not the stage of adjudication: 


of rival contentions on affidavit or unproved 
documents. The only test is whether affidavit 
in support of application seeking leave to 
defend discloses facts which need investiga- 
tion by evidence and trial. The approach of 
the Rent Controller in this case is wholly con- 
trary to the legal position. The High Court 
unfortunately committed the same error. 


3. We have heard Mr. Y. K. Jain, learned 
counsel for the respondent: We are satisfied 
that this is a case in which leave to defend 
ought not to have been refused. . Without. ex- 
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pressing any opinion on.the merits and con- 
tentions raised -herein, we are of the: opinion 


that the leave to defend ought to have been 
granted, Se ee 


4. We accordingly set aside the order of 
the learned Rent Controller as well as of the 
learned single Judge of Delhi High Court and 
grant leave to defend in this case. 


5. The appellant herein shall file his 
written statement within two weeks after ap- 
pearing before the learned Rent Controller 
on 22-2-1982. After the written statement is 
filed, the case should be given top priority as 
respondent-landlord seeks possession for per- 
sonal requirement. After the written state- 
ment is filed and other procedural stages are 
passed through the petition should be dis- 
posed of as early as possible but not later 
than four months from today. In the cir- 
cumstances of zhe case, there will be no 
order as to costs, 5 r 


; l Orders accordingly. 
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Administration of Evacuee Property 
(31 of 1950) 


aga: 7 and 24 — Order passed by Assis- 
tant Custodian — Appeal — Maintainability 
eer oo . Delhi 284 A (Dec) 


——S, 10 — See Houses and Rents ~- Bom- 
bay Rents, Hotel and Lodging House -Rates 
Control Act (1947), S. 13 (D (8) 

Guj 10 A (Jan) 
—— 8, 16 —- Section contemplates application 
for festoration by evacuee — Issue of certi- 
fication under section or making of applica- 
tion thereunder is ot conclusive proof that 
applicant was evacuee Delhi 284 (Dec) 


Sy ce See also Ibid. S. 7 

Delhi 284 A (Dec) 
an 24 — Appeal under S. 24 -- Locus 
standi to file. Delhi 284 B (Dec) 


Administration of Justice & = Police in the 
Khasi & Jaintia Hills District Rules ` (1937) 
aan? 23 — See emina P. C. (1974), S. 326 

; Gauhati 112 (FB) (May) 


-Administrative Law 
—-—Government cortracts — See Pancha- 
yats — Orissa Gram Panchayats Act (1965). 
S. 150 Orissa 208 (Aug) 


Andhra Pradesh Agricultural Indebtedness 
(Relief) Act (7 of 1977) 


See under Debt Laws. 


Andhra Pradesh Buildings (Lease. Rent & 
Eviction) Control Rules (1961) 


See under Houses & Rents. 


Andhra Pradesh Foreign Liquor and 
Indian Liquor Rules (1970) 


——R. 40 — Words ‘continue the licence in 
the name of the heirs or legal representa- 
tives’ — What is intended is only continu- 
ance and not renewal in their name 

` Andh Pra 230 (Oct) 


Andhra ' Pradesh Forest Contract (Disposal 
of Forests Produce) Rules (1977) 
——-R. 4 (1) — Sale of forest. produce — 
Publication is essential .Andh Pra 129 (Jun) 


) Andhra Pradesh Gram Panchayats Act 
@ of 1964). ag 


See. ‘under Panchayats. 
Andhra Pradesh Gram Panchayats (Declara- 


tion of Village) Rules - 
‘See under Panchayats. 


Andha Pradesh Municipalities Act 
‘ (6 of 1965) 
See under Municipalities. 


Arbitration Act (10 of 1940) 


———SS, 1 and 39 — Provisions of Act apply 
to Sikkim — Order Pisin issing application 
for setting aside award Appeal under 
Sec. 39 against order is fiaintalnable 

Sikkim 310 A (Dec) 

ee. 2 (a) — See also Ibid, S 33 
Delhi 191 (Jul) 
ment, D — Hevocation of authority of arbi- 
trator on ground“of misconduct —-‘Whether 
arbitrators misconducted themselves -by  -not 
allowing a party to be represented in. pro- 
ceeding. by lawyers and by having proceed: 

ed ex parte in several sittings... 
- Cal 40 "A (Mar) 


not, FO $ pavol of authority of arbi- 
trator on ground of apprehension of party 
that arbitrator would not act fairly — Such 
apprehension must be real and not fanciful 

-. Orissa’ 123 (Jun) 


aS, 8 — "Appointed arbitrator incapable 
of acting — Tribunal of Chamber ‘of Cóm- 
merce appointed as arbitrator — Person 


constituting Tribunal committing legal mis- 


conduct .— Arbitration agreement not chal- 
lenged — No bar to fill up vacancy of arbi- 
trator under arbitration agreement — Held, 


dispute cannot be referred back to the same 
Tribunal though another set of persons may 
constitute the seme Ca] 40 B (Mar) 


mS. 18, 29 — Award of interest — Ab- 


“fence of negative provision in agreement as 


to its payability — Interest can be awarded 
from due date of payment 

Orissa 254 A (Oct) 
=S, 16 (1) (a) — Remittance of award — 
Arbitrator dealing with claims as originally 
referred separately and giving finding on 
each of. them but not even remotely: refer- 
ring to additional claims made. subsequent- 
Jy — Held S. 16: (1) (a) was attracted and 
Court could remit award for reconsidėration 
of additional ‘claims Delhi 48 (Mar) 


meS, 20 — “See also Ibid, S. 30 

Ker 250 D (Oct) 
——Ss, 20, 41 — ‘Application ‘by’ unregistered 
firm ‘for filing arbitration agreement — 
Maintainability 7 -¥ & K 142 (Jun) 


———§, 20 — Second application under S. 20 


after making of award — Second order for 
reference .to.arbitrator, the dispute that had 
subsequently arisen in ‘the form of claims by 
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Arbitration Act (contd.) - 

Govt. — Direction by Court to file the agres- 
ment — Does‘not constitute bar against the 
petitioner from contending that ‘the earli=r 
award had concluded all ‘fhe disputes b2- 
tween the parties ~ Xer 250 A (Oct) 


——5Ss. 28 and 30 — Referenze to arbitration 
— Period of four months — Computation 
Sikkim 310 B (Dec) 
——S. 29 — See Ibid, S. 13 
Or.ssa 254 A (Oct) 
——S. 30 — See also. 
(1) Ibid, S. 28 Sikkim 310 B (Dec) 
(2) Civil P. C. (1908), S. 11. Expln. IV 
Ker 250 B (Oet) 
——5,. 30 — Error of law epparent on face 
of award — Award based purely on facts 
and no legal proposition enunciated which 


invalidated award — Award cannot be seid 
to suffer from error- -of law on its face 
Delhi 43 B (Mar) 
——S. 30 — Amendment o? claim allowed 
by arbitrator — Validity 
Him Pra 115 A (Mey) 
——S. 30 — Construction work contract — 
Dispute referred to arbitrator — Claim for 
interest due to delayed payment of dues 
also specifically referred — Claim’ allowed 
— If amounts to misconduct 
` . Him Pra 115 B (Mey) 
——S. 30 — Claim for teconical and legal 
expenses allowed by arbitration — Validity 
Him Pra 115°C (May) 


—--S. 30 — Award — Scope and effect — 
Award given by the Arbitrator is final .and 
has the effect of a judgment of a Court of 
last resort Ker 250 C (Oct) 


—-—-Ss. 30, 20 — Interference by Court with 
award — Specific question of law referred 
to Arbitrator — Even if-Azbitrator comrrits 
an error ‘in: deciding: the cuestion of -Jaw 
court will not interfere -— implied refer- 
ence — When can be inferred 

“Ker 250 D (Cct) 


——S. 30 — Award — Arb-trator not giv-ng 
any reason — Award is not vitiated 
Sikkim 310 C (Cec) 


——Ss, 30, 39 (iv) — Non-reasonable award 
by the. arbitrator — Allegation that award 
was vitiated for non-conskderation of any 
material document — Not valid — Paymz2nt 
at higher rate than agreed upon to contrac- 
tor by arbitrator — Cannet be challenged 
even in absence of reasors for award — 
Objection that claim was-not supported by 
evidence not ‘raised befor2 lower court — 
It cannot per raised for first time in apreal 

Orissa 254 B (Oct) 


——S§S, 31 (4) — . Earlier dispute relating to 
work done up to 20th bill referred to Ccurt 
at “K” — Held. if dispute arising out of Aist 
bill which was final bill “was a subiect 
matter of fresh reference entertainable by 
Court at “B” it would not be lost on ac- 
count of S. 31 (4) © -~ Orissa 23 (Can) 


——Ss..33 .and, 2 (a) — Contract between 
.Co-operative Housing Society registered 
under Companies Act and building contrac- 
tor containing aes clause 

a 3 . Delhi 191 Gul) 


un. * 


ws 


obs 


Arbitration Act (contd) ’ 
——S. 34 — Stay of suit — Discretion lies 
with court Ca] 163 (Jul) 
——§, 34 — ‘Steps in proceedings’ — Ad- 
vocate ` appearing on behalf of party and ap- 
plying for adjournment for filing reply — 
It amounts to taking steps in proceedings 
Raj 308 B (Dec) 

——S,. 39 — See Ibid, S. 1 

~ ° Sikkim’ 310 A (Dec) 
——S, 41 — See Ibid, S. 20 J & K 142 (Jun) 


Arms Act (11 of 1878) 
—--§S. 18 — Arms Act (1959), Section 17 — 
Licence for manufacture of arms — Rea- 
sons are to be giveù by authority — Varia- 
tion, suspension or cancellation — Authority 
subordinate to’ authority who granted’ licence 
cannot ‘cancel ‘it l Cal-198 A (Aug) 
——S.18- — : Arms Act (1959), 5.. 17.. 
License under Act — Cancellation. — It can 
be prospective only Cal .198..B. (Aug) 


Arms .Act (54 of 1959) ` 
DS. 17 — See Arms Act (1878), S. 18 
Cal 198 A, ‘B: (Aug) 
` ‘Assam Panchayati Raj Act (11° Dr. Rer 
See under Panchayats. 
Benami tae 
—Benami ‘Transaction - — Proof ` 75: 
‘Cal (109° “atay) 
Bengal Finance ‘(Sales Tax) Aor (6 of. 1941) 
‘See under Sales Tax.’ . 
Benga] Money Lenders Act do, oF 1940); 
See under Debt Laws: ` ets ae be 


oo 


Bihar S: Orissa General Giaa Ado a 
cess’ (FOR 1917) 77r OS 
—-—S. 24. —' See: Education — Bibar Siate 
University Act (1976), -S;:9 (4) Pat: 26 -(Jan) 
Bihar and Orissa Public Demands Recovery 
; PE Act (4 of 1914) = 

——S§. 5 2) — Loan advanced: by- nattonalis- 
ed’ bank —*Cannot 1 be: realised unless court 
fee is paid - Pat 124 (Jun) 


Bihar, Buildings - (Lease, Rent ‘and. Eviction) 
Control Act- (3 -of 1947) . 
aes under Houses and Rents. 
Bihar Buildings Lease, Rent and Eviction 
Control Act (16 of 1977) ` 
See ünder Houses and: Rents: 


Bihar Consolidation of Holdings and Preven- 
tion-of Fragmentation Act (22 of 1956) 
See under Tenancy Laws. 


. Bihar Land Reforms- (Fixation of. Ceiling 


‘Area’ and - Acquisition of - Surplus Land)- 
Act: (12. of 1962) - : 
See under Tenancy: Laws. Do 
Bihar - Panchayat Samities and “žila z. 
Parishads Act (6 of 1962) 
See under Panchayats: 


Bihar Panchayat Samities and Zila. Pari- 


. shads ~ (Conduct of Business) Rules _ (1963) 


See under Panchayats.. j 

Bihar State University Act (23 of 1976). 

See under Education, .. 5 
Bihar Tenancy. Act (8. ‘of 1885) 

See .under -Tenancy Laws. ` 

‘Bombay’ Rents, Hotel and Lodging House 
Rates Control Act (57 of 4947) | 

See" tinder Houses and Ras. 
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Burdwan Universify Act (29 of 1958) 
See under Education. 


Civil Procedure Code (5 of 1908) 


——S. 2 (2) — See Ibid, O. 9 R. 5 (1) 
Madh Pra 153 A (Jun) 
——S. 9 — See also 
‘ (1) Constitution of India, Art. 131 
Raj 128 (Jun) 
(2) Constitution of India, Art. 226 
Delhi 312 (Dec) 
(3) Divorce Act (1869), S. 4 
Delhi 313 A (Dec) 
(4) Industrial Disputes Act (1947). S. 15 
Punj 261 B et (Nov) 
(5) Motor Vehicles Act (1939), S., 110F 
Mad 206 (Aug) 
Punjab Municipal 
Act (1911), S. 85 Delhi 46 B (Mar) 
“SS, 9, 11, 151, O. 9, R. 13 — Trial suit 
-- Compromise upholding defendant’s title 
~- Not recarded —. Ex parte decree — Same 
not vacated — Second suit for declaration 
of title not maintainable Orissa 22 A (Jan) 


<SS, 9, 96, 100-101 — Appeal — New plea 
-= Plea as to maintainability of final decree 
proceeding in civil court in respect of Bho- 
fra lands raised for first time in appeal — 
Suit land not proved to be Bhogra land in 
relevant years — Maintainability of plea 
Orissa 238 A (Oct) 

~——-§. 9 — Dismissal of workmen in State 
Roadways Deptt. — Dispute arising out of 
rights under general law ~—- Remedy under 
Industrial Disputes Act, not resorted to — 
Effect. (19876) 78 Pun LR 92 and (1980) 1 
Serv. LR 355° (Pun) & Har), Overruled 

Punj 261 A (FB) (Nov) 
11 — See also 


(1) Ibid, S. 9 Orissa 22 A (Jan) 


(2) Constitution of India, Art. 226 
Him Pra 257 B (FB) (Nov) 
(3) Debt (Laws — Bengal Money Lenders 
Act (1940), S. 30 Cal 39 C (Mar) 
(4) Sales Tax — Kerala General Sales Tax 
Act (1963), 5. 34 (3) Ker 60 (FB) (Mar) 


(5) T. P. Act (1882), S. 52 Cal 42 C (Mar) 


«=, 1] — Decision on merits — Order of 
Supreme Court dismissing writ petition — 
Subsequent writ petition in High Court by 
persons similarly situated but not parties to 
petition before Supreme Court — Binding 
nature of Guj 114 B (May) 
m, 11 — Kerala Land Reforms Act (1 
of 1964), S. 75 (3) — Application by P under 
S. 75 (3) for acquiring land for shifting 
respondents in occupation of hut on the 
land Ker 170 (Jul) 


trom, 1] — Res judicata — Court without 
jurisdiction pronouncing that jurisdiction of 
Civil Court to determine question about 
existence of relationship of landlord and 
tenant was not taken away by provisions 
of Tenancy Act — Pronouncement does not 
operate as res judicata being one on merits 
by a court Nou jurisdiction 

Mad 217 B (Aug) 


~S, 11 — Res judicata — Judgment ob- 
tained by fraud or collusion — Cannot ope- 
raté as res judicata Gauhati 233 B (Oct) 


(6) Municipalities — 


eee 
t 


Civit P. C. {contd} ‘ 
S, 1] — Res judicata — It Is the dect- 

sion and not the reasons. therefor that ope- 
rates as res judicata Gauhati 233 D (Oct) 
——9S, 11, 96 — Constructive res judicata 
~~ Plea that could be raised after allowing 
petition of defandants not raised — Raising 
that plea subsequently in appeal is barred 
by res judicata Orissa 238 B (Oct) 
~~~, 11, Expln. IV — Res judicata — Pro- 
visions of Sec. 11 apply to proceedings under 
Arbitration Act Ker 250 B (Oct) 


=, 1] and D. 20, Rr. 18, 12 — Res judi- 
cata — Suit fcr partition and separate pos- 
session of 1/3rd share of plaintiffs — Preli- 
minary decree —— 1/3rd share allotted to 
plaintiffs — 2/3rd share as such not allotted 
to defendant — No application for final 
decree — Subsequent suit by defendant for 
partition and separate possession of 2/3rd 
share held, was maintainable — There was 
no executable decree against defendant which 
could be said to operate as res judicata 
against the later suit filed by him 

Andh Pra 269 (Nov) 
mS, Yi, Expla. VIII — See Land Acqui- 
sition Act (1894), S. 18 Gauhati 233 C (Oct) 


——5Ss, 15 and 92 — Institution of suit — 
Fresentation of plaint to Court not’ compe- 
tent to try the suit —- Does not amount to 
institution Ker 61 (Mar) 


n 20 — Sea also 
(1) Houses and Rents — Delhi Rent Con- 
trol Act (1958), S. 14 (D (b) 

Delhi 283 A (Dec) 

(2) Railways Act (1890), S. 80 
Mad 86 (Apr) 
——Ss, 20 and 21 — Suit to recover amount 
due under insurance policy — Suit institut- 
ed at place of branch office- of insurance 
company — Objection to territorial jurisdic 
tion of Court not raised till conclusion of 


trial — Defendart cannot raise’ it subse- 
quently Raj 243 (Oct) 
mm, Zl — See 
(1) Ibid, S. 20 Raj 243 (Oct) 
(2) Houses and Rents -—- Bombay Rents, 


Hotel anc Lodging House Rates Con- 
trol Act (1947), S. 28 (1) 
l Guj_ 138 (Jun) 
mS, 24 — See Madras City Civil Court 


Act (1892), S. 4 (3) Mad 122 A (Jun) 


S, 34 — See.also Interest Act (1839), 
S. 1 Sikkim 247 D (Oct) 


m3. 34 — Interest for the period prior to 
date of suit — When can be awarded 
Sikkim 247 B (Oct) 
-S5 38 and 39 — Word ‘may’ is permis- 
sive and not mandatory — Decree passed in 
partition suit by Court having inherent 
jurisdiction to entertain suit — Court pass- 
ing decree can execute it no matter that 
suit property is not within its territorial 
jurisdiction Cal 42 A (Mar) 
mD, 38 — Executability of decree — Power 
to determine — Vests in executing Court 
and not in Court passing decree 
Mad 217 A (Aug) 


uu, 38 — Decree binding — Preliminary 
decree in nature of consent decree in suit 
for dissolution of partnership — Final de- 


cree passed ex parte » Execution of final 


- 
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Civil P. C. (eontd.) i 
decree — Final decree is rot null and votd 
merely beeause there was -no judgment | 
findings. on issues raised-in case 

Kant 249 A (Oct) 
S, 38 — Decree binding — Final decree 





passed om date not fixed for that purpose 
- and also not 
' Decree: is not nullity and allegations ` about 
‘impropriety or illegality cannot be enter- 


in prescribed: form 


. tained-in execution proceed-ngs. 


——S. 96 — New plea 


Kant 249 B (Oct) 
——S. 39: — See Ibid, S. 33 
Cal 42 A (Mar) 


——S. 47 — See also 

(1) Houses and Rents. — Delhi .Rent Con- 

trol Act (1958), S. 21 
Cethi 277 B (Nov) 
(2) Mysore Land Revenue Code (1888), 
S. 187 Kant °202 A (Aug) 
——S. 47 — Question. as zo validity of de- 
cree — Executing Court can go behind de- 
cree only where there is inherent want of 
jurisdiction and not in case of erroneous 
exercise thereof: Cal 42 B (Mar) 
——S5.. 47, O. 6, R. 17 and D. 7, R. 7 — Am- 
endment of decree — Construction — Power 
of executing court Ker 171 B (July) 


——Ss.. 54, 151, O. 20, R. 13 — Suit for par- 


tition decreed. — Warrant of execution sent 
to Dy. Commissioner — Effect of non-exe- 
cution., Kant 143 (Jun) 


——S. 64, O. 2t, Rr. 58 and 57 (Cal) and 
O. 43 (Cal) — Attachment of property in 
execution — Execution dismissed for default 
— Restoration of execution after lapse of 
time -~- Transfer of property by judgment- 
debtor during the period. is valid — Appli- 
cation hy vendee ‘under O. 21, R. 58 is main- 
tainable | Cal 188 (July) 
——S. 80 — Suit by consignor and consignee 
against Railways for damazes — Claim made 
on. behalf of both plaintiffs —- Maintainabi- 
lity- Mad 155 A (July) 
——S. 92 — See Ibid, S. 5 Ker 61 (Mar) 


:——S. 96 — See also- 


- (1) Ibid, S..9 Orissa. 238 A (Oct) 
(2). Ibid, S. 11 Orissa 238. B (Oct) 

—— S, 96 — See Ibid, O. 9, R. 13 
Ker 63 B (Mar) 


——S. 96 — Interference in appeal. — Case 
decided. on inherent probabilities — Proper 
consideration of relevant evidence and 


quality and credibility of all witnesses by 
lower Court — Approach. of lower. Court not 
erroneous — No interference 
Andh Pra 3 (Jan) 
As to want .of 
notice to quit — Plea noi raised in suit for 
eviction — It cannot be -aised for the first 
time in appeal Orissa 87 (Apr) 
—— 5S. 100 — See also 
(t) Ibid, O. 47, R.1 Sikkim 311 F (Dec) 
(2) Houses and Rents — Delhi Rent Con- 
trol Act (1958), S. 39 
Delhi 283 C (Dec) 
——§,. 100 — Second: appeal — Maintainabi- 
lity — Defect in procedure. All 33 B (Mar) 
——S. 100 — Evidence of witnesses, discard- 
ed by trial Court — No detail scrutiny . of 
evidence ‘by lower appellate Court — Close 


Civil P, C.‘ (eontd,) 
scrutiny of testimony of such siina In 
second appeal — Not permissible 

' All 33 C (Mar) 
——S. 100, O. 39, R. 1 — Suit for declaration 
and injunction -- Finding of fact by lower 
Court ~~ When cannot ‘be sustained 

Him Pra 74 (Apr) 
———S. 100 — Second appeal — Plea based 
on facts Issue regarding such plea not 
framed by trial Court. nor agitated before 
appellate Court —— Party failed to adduce 
evidence to substantiate such plea — Plea 
cannot be entertained in second: appeal 

_ Pat 90 B (Apr) 
——S. 100 — Second appeal —- Document 
— No objection raised for document being 
marked in evidence in lower appellate 
Court —- Document cannot be said to be 
inadmissible at the stage of second appeal 

Kant 144 B (Jun) 
——S. 100 — Finding of fact — Finding as 
to possession of disputed land is a finding of 
fact Orissa 176. (July) 


——S. 100, O 41, R. 1, O. 43, R. 1 —, Appeal 
— Subsequent event — Change in law dur- 
ing pendency of appeal — Court can take 
it into consideration | Punj 181 A (July) 


——S. 100 — Limitation Act (36 of 1963), 
Art.: 26 —. Question. of law — Question whe- 
ther certain document was “account stated” 
so as to start fresh period of limitation. — 
Held question of law Raj 185 C (July) 


——Ss. -100- 101 — See also Ibid, S. 9 
Orissa -238 A (Oct) 
ee 160: 101 — Second appeal — Suit for 
asserting right to fow dirty water from 
neighbour’s courtyard dismissed by | lower 
appellate Court — Plaintiff” found to have 
alternative. route to flow water — In cir- 
cunjstances held High Court would not set 
aside order of" lower appellate: Court 
All 1 B (Jan) 


Jee 100, 101 Concurrent finding of 
the lower Courts about a party., acquiring 
title by adverse possession — It is a finding 
of fact —. Cannot be disturbed by High 
Court at the stage of second appeal 

_ Pat 24 B (Jan) 


——Ss. 100 and 101 — Question. of law — 
Exchange deed is document of title. its in- 
terpretation is question of. law and not of 
fact — Lower Courts interpreting the docu- 
ment applying legal criterion indicated by a 
High: Court, Whether criterion indicated 
is applicable is question of law —— In second 
appeal Court can set aside. Anding. of lower 
Court based on ‘interpretation of the docu- 
ment Punj 29 B (Jan) 


—-—-Ss, 100, 101 — New plea- —~ Assessment 
of annual letting value under Punjab Muni- 
cipal Act — Plea that contractual, rent in 
question cannot be regarded as standard 
rent, not raised in suit — It would not be 


allowed to. be taken in second appeal 


Delhi 46 C (Mar) 
-—6Ss. 100-101 — Question of construction 
of document — It is question of law — Can 
be agitated in second. appeal Cal 275 B (Nov) 


—-—-S, 102 — See Representation of the Peo- 
ple Act (1951), 5. 81 Gauhati 113 B (May) 
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Civil P, C. (contd.) 
-——5S. 104 — See Ibid, O. 9, R. 5 (1) 

Madh Pra 153 A (Jun) 
——S, 105 (2) — See Sales Tax — Kerala 
Géneral Sales Tax Act (1963), S. 34 (3) 

Ker 60 (FB) (Mar) 

Sg 107 — Award passed by Court in 
land acquisition case-— Application by peti- 
tioner in execution for withdrawing one-. 
third award amount deposited by judgment- 
debtor-State in Court -— Court directing 
petitioner when not justified to furnish se- 
curity Kant 117 (May) 
——8. 110 and O. 41, R, 25 — Lower Appel- 
late Court omitting to determine question of 
fact — Absence of evidence — Held, lower 
Appellate Court would -be directed to deter- 
mine it after allowing adducing of addi- 
tional evidence J & K 292 (Dec) 


——S. 114 — See Land Acquisition Act 

(1894), S. 18 Gauhati 233 A (Oct) 
——S5. 115 — See also 
(1) Ibid, O. 1, R. 10 

(2) Ibid, O. 9, R. 5 (1) 

l Madh Pra 153 A (Jun) 

(3) Ibid, O. 41, R. 27 Gauhati 286 (Dec) 

(4) Debt Laws .— ‘Bengal Money Lenders 

Act (1940), S. 30° Cal 39 A (Mar) 

(5) Houses and Rents — A. P. Buildings 

' (Lease, Rent and Eviction) Control Act 

(1960), S. 22 Andh Pra 278 B (Dec) 


———,° 115, O. 9, R. 13 — Revision — Res- 
pondent. declared ex parte by trial Court 
and preliminary decree passed — Appeal 
against filed by defendants pending in ap- 
pellate Court — Application for setting aside 
ex parte decree. — Appellate Court finding 
case. to be fit.for condonation of -delay — 
High Court in revision would not be, justi- 
fied in interfering with discretion exercised 
by appellate Court. - Ker 63 A (Mar) 


——S. 115 and- 0.-21, -R..108 — Appeal 


Raj 93 B (Apr) 


against order dismissing objections to execu- . 


tion of decree —— Appeal along with appli- 
cation for condonation of delay — Dismissal 


of application and.consequently the appeal.. 
also — Revision against dismissal of con- 


donation application — Maintainable 
Delhi 69 A (Apr) 


eae 115 and oO. 21, R. 103 — 


condonation of delay — Dismissal« of 
donation application and consequently- the 


appeal — Revision.— Held, filing: of certi- - 


fied copy of appellate order was’ sufficient 
Delhi 69 B (Apr) 
—-—§. 115 — Error of procedure — What is 
— Gauhati 135 (Jun) 
—~-§, 115; 0.9, R.5 D); O.1 R1 — 
Revision —— Necessary parties >ù 
. Madh Pra 153 B (Jun) 
——~§. 115 — Finding on question of 
benami is one of fact — Such finding can- 
not be interfered with in revision — There 
is no jurisdictional error or material irre- 
gularity Cal 199 (Aug) 
——S; 115 — Order of appellate Court 
that court-fee paid on memorandum of ap- 
peal was sufficient — No question of juris- 
eron mvoWwen — Oaer is not revisable 
, Raj 225 (Aug) 


-——§, 151 and O. 39, R.1 — 
- mandatory injunction -- Principles govern- 


. Appeal ing the grant of 


against order dismissing objections :to exe- ` 
cution of decree along.with application for.. 
con="" 


Civil P. C. (contd.)- 
——S, 115 — Finding of lower Court, aad 
on materials on record, as to date of filing 
of an execution petition is a finding ‘on a 
question of fact — Cannot be challenged in 
revision Gauhati 285 (Dec) 
——-§. 115 — Bihar Buildings (Lease, Rent 
and Eviction) Control Act (16 of 1977), 
5. 13 — Suit for eviction from premises — 
Application under S. 13 by plaintiff for 
order directing defendant to deposit arrears 
and current rent — Relationship of land- 
lord and tenant between plaintiff and de- 
fendant not proved — Order of court dis- 
missing application tentatively -— Failure 
of justice not occasioned if order is allow- . 
ed to stand — Interference by High Court 
under S. 115 is not warranted 

Pat 303 (Dec) 
—~-§, 141, O. 9, R, 13 and O. 48, R. 1 (d) — 


“Application under O. 9, R. 13 dismissed for 


default — Appeal under O. 43, R.i (d) 
competent — Provisions of S. 141, as am- 
ended in 1976, cannot be interpreted _ ina 
manner so as to make provisions of O. 43, 
R. 1 (d) nugatory Gauhati 51 (Mar) 


——6S. 141 — Applicability -— Not applic- 
able to proceedings under Art. 226 of Con- 
stitution of India Cal 231 B (Oct) 


—-—§, 141, O. 40, R. 1 — Sale of ` property 
to different purchasers — Dispute as to 
possession — High Court deciding it in re- 
vision though it was question of fact ~“— 
Appointment of receiver in revision =- 
Order not indicating area ‘for which re- 
ceiver’ was appointed — Such order could 
be reviewed and ‘modified by High Court 
J & K 248 (Oct) 
Ss, 144-and 151 — Restitution of pre- 
party: — Provisions of S. 144 ‘not applicable 





— Grant of er oe under inherent 
power- . Orissa 177 uy 
—~—S, 151 — See also `` 
(1) Ibid, 5.9 ` - Orissa 22° A (Jan) 
(2) Ibid, S. 54 Kant 143 (Jun) 


(3) Ibid, S. 144 
(4) Ibid, O. 39, R. 1 


Orissa 177 (Jul) 
Delhi 132 (Jun) 


Temporary 


Delhi 49 (Mar) 
—§, 152 — ‘See Ibid, O. 20, R. 18 
Andh Pra 197 (Aug) 
——-S, 153 — See Ibid, O. 20, R. 18 
Andh Pra 197 (Aug) 


en. i, R.i — See Ibid, S. 115 


. Madh Pra 153 B (Jun) 

0, 1, R. 10 — See also Mysore Land Re~. 
venue Code (1888), S. 187 

Kant 202 A (Aug) 

—-—Q, 1, R. 10 — Necessary parties — Who 

are — Suit for eviction of tenant — Sub- 

tenant, if a aes party Punj 93 A (Apr) 


——©O. 1, R. 10, 115 — Order under O. 1, 
R. 10 — Eee aces in revision, if open 
Punj fe B (Apr) 
——O, 2, R. 2 — See Ibid, O. 6, . 17 
Mad 207 (Aug) 
—-—O, 5, R. 20-A — Service by registered 
post — Addresse2 denying anyone, on his 
behalf having signed postal acknowledg- 
ment — Denial not reliable — Presumption 
of service. unrebutted Raj 96 (Apr) 
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Civil P. ©. (contd.) = 

——O. 6, R. 2 — Variance Sakic cn: pead: 
ings and proof — Rule that plaintiff must 
come with clear case in pleadings applies 
with rigour especially in cases of easement 
and pre-emption Raj 244 A (Oct) 


——O. 6, R. 4 — Relief sought on basis of 
title by plaintiff — Failure by defendant 
to establish his case — Plaintiff, not entitl-~ 
ed to decree merely on ground of such 
failure - All 33 A (Mar) 
——-Q.. 6, R. 15 — See ot 
_{i) Representation of the People Act 
(1951), S. B3 (1) (c) 


(2) Representation of 
(1951), S. 33 (1) (c) 
Gauhati 113 A (May) 
——O. 6, R. 16 — See Representation of the 
People Act (1951), S. 123 (1) & (2) 
; Gauhati 70 E (Apr) 
——O. 6, R. 17 — See also 
(1) Ibid, S. 47 . Ker 171 B (Jul) 
(2) Ibid, O. 20. R. 18 Andh Pra 197 (Aug) 


the People Act 


——O, 6, R. 17.— Amendment, of pleadings 
— Party admitting that partnership in 
question was at will — Amendment sought 
on ground that. deed contained a clause 
that partnership cannot be dissolved if two 
partners want to | continue — Amendment 
whether’ can be allowed Delhi 200° (Aug) 


——O, 6, R.. 17 and O. 2 R. 2 — Receipt of 
money’ by the ‘successful chit- bidder — 
Protiote ‘to secure ‘payment of future in- 
stalméenhts executed’— All the terms not 
found’ on: :the note — Plaint could be am- 
ended to found: the -cause’ of. action: on.. the 
receipt of the money : by ‘the -defendant : 
Mad 207 (Aug) 
——O:. 6; R. 17 =~‘ Application for amend- 
ment of written statement after passing of 
decree in favour of plaintiffs — Amendment 
introducing completely new case. and con- 
trary to plea taken earlier in written state- 
ment —-Held amendment could not be al- 
lowed ' Punj 211 (Aug) 
—-—O. 6, R. 17 — Amendment — Applica- 
tion for amendment found to be an abuse 
of process ‘of’ court and filed mala fide Cane 
Amendment not allowed 
Delhi 277 D (Nov) 
——QO. 6, R. 17 — Amendment of pleadings 
— New pleas cannot be added nor can an 
admission be retracted: by way of amend- 
ment - Delhi 282 (Dec) 
——O. 7, R. 7 — ` See also Ibid, S. 47 
Ker 171 B (July) 
iG), 7, R. 7 — Suit for damages against 
Municipal Council for demolition of gal- 
lery —,.Plaintiff soliciting decree for resto- 
ration of. gallery — Construction of gal- 
lery without permission -— Decree auth- 
orising reconstruction of gallery — Not 
legally ‘permissible Madh Pra 236 F (Oct) 


——O. 7, R. 11 — See Houses and Rents — 
Delhi Rent Control Act (1958), S. 14 (1) (a) 
Delhi 47 A (Mar) 
——Q. 7, R. 11 — See Houses and Rents — 
oe Rent Control Act (1958), S. 14 a) (e) 
Delhi 280 B (Dec) 


Gauhati 70 A (Apr): 


Civil P. C. (contd.) : is Š 
C, 9, R, 4 — Dismissal of suit for non- 
prosecution —— Restoration — When .proper 
-= Instance i Orissa 102 (May) 

--() 9, R. 5 (1) — See also Ibid, S. 115 
l Madh Pra 153 B (Jun) 
~~), 9, R. 5 (1); O. 43, R. 1; Ss. 2 (2), 115 
and 104 —— Dismissal of suit for failure of 
plaintiff to apply for fresh summons — 
Order as to, neither decree nor appealable 
order — Revision against — Maintainable 
Madh Pra 153 A (Jun) 
vmmom() 9, R. 5 (1) — Money suit — Sum- 
mons to defendants returning unserved — No 
application for issue of fresh summons by 
plaintiff — Court still allowing plaintiff to 
deposit process fee — Defendants ultimately 
served —- Suit dismissed under QO. 9, R.5 (1) 
on defendant’s application — eae 

Madh Pra 153 C 
s0, 9, R. 13 — See also 

S. 9, 


(Jun) 


(1) Ibig, Orissa 22 A (Jan) 
(2) Ibid, S. 115 Ker 63 A (Mar) 
(3) Ibid, S. 141. Gauhati 51 (Mar) 
(4) ibid, O. 47; R. 1 


Sikkim 311 E, F, G (Dec) 
--—O,; 9, R. 13, S. 96 — Setting aside the 
decree granted by tHal Court — Applica- 
tion for — Appeal against that decree dis- 
missed in appellate Court — Application is 
to be filed in’ appellate Court with whose 
decree the ‘decree of trial Court got’ merg- 


ed Ker 63 B (Mar) 
~tiwmm(. 9, R; 13 and O. 32, R. 3 — Grounds 
for setting aside ex parte decree — Minor 


defendant — “ruardiaii, ad litem not “ pre- 
sent. at’ peann Ex parte decree “set 
aside’: ' Madh Pra 83 -A (Apr) 


——O, 9; R. 13 wie Grounds. for setting aside 
ex parte. decree — Medical certificate pro- 
duced and affidavit filed by defendant — 
No evidence in: rebuttal — Ex parte decree 
set aside O i Madh: Pra 83 B (Apr) 


—— 0O; 11, R. 21 — See Houses and Rents — 
West Bengal Premises Tenancy Act (1956). 
8. 13 (6) = 4 l Cal 37 (Mar) 


(0), 14, R. 1 — See Houses and Rents — 
West Bengal Premises Tenancy Act (1956), 
S. 13 (1) (ff) Cal 232 (Oct) 


——Q, 15, R. 5 (U.P) — Suit for eviction 
and recovery of rent — Court after. exam- 
ining defendant under O. 10, R, 2 decreeing 
suit on ground of non-compliance with pro- 
visions of R. 5 without allowing ‘defendant to 
call his counsel and file written statement 
— Held, procedure adopted was not correct 

All 264 (Nov) 


—-—-O..17, BR. (2). (c) ~~ See Houses and 

Rents — A. P. Buildings: (Lease, Rent and 

Eviction) Control Rules (1961), R. 11 (3) 
Andh Pra.108 (May) 


_—0, 18, R. 3-A -= Rule is. a . procedural 
one ~~ Court can examine a party ` ata 
later stage — Par ty is not bound to ask 
for permission of ‘the Court before exam- 
ining his first witness — Court to record 
reasons in writing while allowing party to 
examine himself at a later stage 

Him Pra 140 (Jun) 


———-©. 18, R. 18 — Spot inspection — Ne 


‘separate memorandum of inspection made 


- 
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Civil. P. C. *(contd.) 
but only mention made in order-sheet and 
that too not containing signature of Presid- 
ing: Officer — Observations in order-sheet 
cannot be used in place of evidence itself 
Raj 244 C (Oct) 
~—-~-Q, 19, R. 2 — See also Land Acquisition 
Act S S. 18 Mad 21 (Jan) 


~~~—~O. 19, R. 2 — Cross-examination of de- 
ponent "ot affidavit — Application for, re- 
jected — Rejection illegal Raj 224 (Aug) 


~~~~Q. 19, R. 3 — See Land Acquisition Act 
(1894), S. 18 -~ Mad 21 (Jan) 
—(), 20, R. 4 (2) — sudwinent of trial 
Court not strictly’ up to standard — Held 
not good. reason for remanding case for 
writing proper judgment under the circum- 
stances of case Raj 213 A (Aug) 
=O, 20, R. 12 — See also 

(1) Ibid, S. 11 ‘Andh Pra 269 (Nov) 

(2) T. P. Act (1882), S. 55 (2) 

Mad 160 (July) 
=O, 20, R. 12 — Suit for partition — 
R. 12 does not apply Ker 171 A (July) 
O, 20, R. 12 — Decree for ejectment — 
Direction for payment of future mesne pro- 
fits must be accompanied 

. All 265 C (Nov) 
mmo), 20, R. 18 — See 
(1) Ibid, S. 11 


Andh Pra’ 269 (Nov) 
(2)-Ibid- S. 54 


Kant 143 (Jun) 


wm, 20, R. 18, O. 6 R. 17 and Ss. 152 and 
153 — Suit for partition of joint fami- 
ly property and accounts =- Compro- 
mise decree — Proceeding for passing final 
decree — Application for amendment of 
Schedule of property and preliminary de- 
cree — Maintainability.  . 

l -Angh Pra 197 (Aug) 
o. 2 21, R. 2 — Limitation Act (1963), 
Art; 125 — Title suit — Compromise peti- 
tion. — Application to record satisfaction of 
decree on basis of compromise — Filed in 
Court more than thirty days after payment 
was made — Application is barred by limi- 
tation Orissa 22 B (Jan) 


~O, 21, R. 28; O. 41, R. 5 — Money 
decreed — Execution proceedings by 
decree-holder — Application under O.. 41, 
R. 5 by judgment-debtor at appellate stage 
— Maintainability — Effect Pat 302 (Dec) 
—0O. 21, R. 35 — See also T. P. Act (1882), 
S. 52. Cal 42 D (Mar) 
0.. 21, Rr- 35, 97 — Decree in suit for 
eviction: --. Execution — Resistance to deliv- 
ery of possession — D. H, preferring. ap- 
plication: under: O. 21, R. 9? —— Enquiry 
thereunder .reaching argument stage — Ap- 
plication. by. D. H. under O. 21, R. 35 — Not 
maintainable | l Madh apy 66 (Mar) 
mO., 21, R. 57 — See Ibid, S. 

Cal 189 (Jul) 
——0, 21, R oe —. See Ibid, S. 64 

Cal 189 (Jul) 


O. 21, R. 66 (2) — Sale proclamation — 
Issue of — Duty: ot ‘Court ` 
Gauhati 289 (Dec) 
O, 21, R. BT ws. See Ibid, O. 21, R. 35 
Madh. Pra 66 (Mar) 


i 


suit 


Civil. P. C. (contd.) i E 
See Limitation Act 


æ) 21 R. OG w 

(1963), S, 5 . Delhi 69 D (Apr) 
=}, 21, R. 10? — See Limitation Act 
(1963), 5. 5 Delhi 69-D (Apr) 


=C, 21, R. 103 — See 
(1) Ibid, S. 115 Delhi i A, B (Apr) 
(2) Limitation Act (1963), S. 
-~ Delhi Be C, D (Apr) 
——-O, 22, R. 1 — See Tenancy Laws — 
West Bengal Land Reforms Act (1956), Sec- 
tion 15-A Cal 41 (Mar) 
too}, 22, R. 3 — Death of plaintiff during 
pendency of suit for injunction — Applica- 
tion by brother of deceased plaintiff claim- 
ing to be sole legatee under will of deceas- 


ed to be brought on record as plaintiff — -> 


Held, order passed by trial court that widow 
and another brother of deceased plaintiff be 
also made parties as legal representatives 
was unnecessary and must be set aside 
Kant ‘55 (Mar) 
—~--Q, 22, R. 3 — Appeal by A and his son 
B against. dismissal of their suit for parti- 
tion — -Death of A — Failure to. implead 
A’s daughters — Held, as B. who repre- 
sented estate of deceased and whose inter- 
est was in no way adverse to that of his 
sisters was already on record, appeal did 
not abate. Pat 209 A (Aug) 


——~O. 22. R. 4 — See also Tenancy Laws 
— West: Bengal Land Reforms- Act. (1956), 
S. 15-A Cal 41 (Mar) 


ween (},'22; Rr. 4, 11 — Abatement of ap- 
peal — Appeal arising out of suit for in- 
junction restraining defendants from inter- 
fering with possession and use of land — 
Death of unnecessary defendant-respondent 
— Appeal will not abate even if legal re- 
presentatives are not substituted 

All 32 A (Mar) 
—~-m—=@), 22, R. 4 — Abatement of suit or ap- 
peal — Principles: Raj 95 (Apr) 
=C) 22, R. 4 — Suit for injunction re- 
straining collection of the offerings made 
to a Deity — Several defendants.— Death 


of some of them ~~ Their legal representa-- 


tives not substituted — Effect 
J&K 116 ne 
O, 29, R. 1] — See Ibid, O. 22, R, 
Ali 32 A MAG) 
wow), OR R. 1 mm See Arbitration Act (1940), 
S. 20 J & K 142 (Junj 


——«(}, 23, R. 3 — Consent decree’ — Suit 
for declaration that sons: were owners in 
possession of land once owned by ‘defendant 
-—- Decree- on basis of defendant's. consent 
written. statement —. Defendant and his 
suceessors-in-interest are bound by decree 
and precluded: from challenging it on. facts 
Punj 210 oe 

——-O.” 32,. R.3 — See Ibid, O. 9,-R. 
Madh. Pra 83 A ree 

——©, 39, R. I — See also 

(1) Ibid, S. 100 Him Pra 74 (Apr) 
(2) Ibid, S. 151 Delhi: 49 (Mar) 
=C), 39, Rr.-I, 2, 3 (Proviso); O. 43, R.I 
(ry —- Order granting interim - injunction 
under ©. 39; R. 1 òr R. 2 — Is an appeal- 
able order under. O. 43, R. 1 (r) ~ Proviso 
added to O. 38, R. 3 by 1876 amendment, 


43 
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does not affect the power to grant. or re- 
fuse interim injunction under O, 39, R. 1 


or R. 2 Cal 5 (Jan) 
~——Q, 39, Rr. 1 and 2, S. 151 — Application 
for interim injunction — Considerations 


Delhi 132 (Jun) 
-O, 39, Rr. 1 and 2 — Temporary injunc- 
tion restraining defendant from interfering 
in any manner with the possession of 


plaintiff over the suit land —— When can 
be issued S:kkim 188 A (Jul) 
wom () 39, Rr. l and 2 — Temporary in- 


junction in suits for specifie performance 
of contract — Grant of — Matters to be 
considered stated Raj 213 B (Aug) 
~~——, 39, Rr. 1,2 — Temporary injunction 
— Grant of — Balance cf convenience ° 
Cal 273 A (Nov) 
=C), 39,.Rr. 1 and 2 — Title suit — Pra- 
yer for interim order to maintain status 
quo — Maintainability Cal 274 (Nov) 


sis): 39, R. 2 — See Ibid, O. 39, R. 1 
Cal 5 (Jan) Delhi 132 (Jun); 
Sixkim 188 A (Jul) 
Raj 213 B (Aug); Cal 273 A (Nov); 
Cal 274 (Nov) 


eee! 39, R. 3 Proviso — See Ibid, O. 39, 
R. 1 Cal 5 (Jan) 
O. 40, R..1 — See also Ibid, S. 141 

F J & K 248 (Oct) 
a 40, R. 1 — Pro interessee suo ap- 
plication — It need not 2e made before 


Judge who passed the decree 
Cal 181 (Jun) 
——O. 41, R. 1 — See Ibid, S.-100 

Punj 181 A (Jul) 

R.5 — See Itid, O. 21, R. 28 
‘Pat 302° (Dec) 

N g E 41. R. 25 ~- See aso -Ibid, S. 110 
J -&- K 292 (Dec) 
——Q,; 41, R. 95 —- Receipt of finding on 
the issue remitted to lower court — > Hear- 
ing by appellate Court shall be on all 
points and not only on the issue remitted 


eK 41, 


by it All 265 A (Nov) 
=O. 41, R..27 and S. 115 — Additional 
evidence — Discretion cenferred by R. 27 


to allow or reject it is judicial one circum- 
scribed by limitations — Interference in re- 
vision whether permissible. 
Gauhati 286 (Dec) 
0, 41, R. 33 -— Suit for declaration of 
title, possession and injunction against de- 
fendant — Alternative prayer for recovery 
of possession — Grant of injunction — Ap- 
pellate Court granting cecree for recovery 
‘af possession — Valid Ker 100 (May) 
‘0, 41, 2.33 -— Appeal arising from 
suit against Municipal Council for unauth- 
orised demolition ‘of pleintiff’s gallery — 
‘Compensation — Award of — Finding can- 
not be interfered in app2al 

Madh Pra 236 G (Oct) 
mO, 43 (Cal) — See Ibid, S. 64 
. Cal 189 (Jul) 
wO, 43, R. I — See 
< (1) Ibid; S. 190 
‘o (2) Tbiå, 0.9, R.5 (1), 

Madh Pra 153 A (Jun) 
~——QO, 43, R. 1 (d) — See Ibid, S. 141 

Gauhati 51 (Mar) 


Punj 18! A (Jul) 


Civil P. C. (contd.) 
——0. 43 R. 1 ©) ~~ See Ibid, O. 39, R, 1 
Cal 5 (Jan) 
oO. 47, R. 1 — See also 
(1) Constitution of India, Art. 371-F (1) 
Sikkim 311 C (Dec) 
(2) Land Acquisition Act (1894), S. 18 
Gauhati 233 A (Oct) 
——~—€). 47, R. 1 — Review — Suit dismissed 
for default — Restoration application al- 
lowed ‘subject to payment of costs — Costs 
not paid in time — Restoration application 
dismissed — Held subsequent application 
for restoration of suit and extension of time 
to pay costs could be treated as review pe- 
titions Mad 173 (Jul) 


—~—-Q. 47, R. 1 — Application for review — 
Scape of expression “any other sufficient 
reason” in R. 1 — Meaning 

Sikkim 311 D (Dec) 
——QO, 47, R. 1 and O. 9, R. 13 — Ex parte 
decree — Setting aside of — Applicant not 
adducing evidence to show sufficient cause 
for non-appearance on date of hearing — 
Application rejected Sikkim 311 E (Dec) 


—~—-©. 47, R. 1, O. 9, R. 13 and Section 100 
~~ Ex parte decree — Application to set 
aside decree rejected — Point that trial 
Court failed to record evidence cannot be 
raised in application fcr review before 
High Court.exercising limited jurisdiction 
of Court of review Sikkim 311 F (Dec) 


——~—O. 47 R, 1 and O..9 R. 13. — Limitation 
Act.. (1963) Art, 123 — Ex parte decree .— 
Application to set aside decree. under O,-9 
R. 13.-—-. In Sikkim there. is no law. .pro- 
viding for limitation for making such ap- 
plication’ — Rejection of application . on 
ground of its being filed beyond limitation 
of 30 days provided under Art. 123 would 
constitute error apparent on face of record 
within ~O. 47 R. 1 - Sikkim. 311 G (Dec) 
——O, 47, R. 1 — Review is by no means 
appeal in disguise -- Fact that judgment is 
erroneous is no ground for review under 
O. 47, R. 1 Sikkim 311 H (Dec) 


Conduct of Election Rules (1961) 


——-R, 2 (eg) — Evidence Act (1872), Sec- 
tions 74 and 114 -- Public document — 
Marked copy of electoral roll is public 
document Gauhati 113 I (May) 
——-R, 18 — See Representation of the 
People Act (1950), S. 20 
Gauhati 113 G (May) 
——R, 94-A° — See Representation of the 
People Act (43: of 1951), S. 83 (1) (c) 
Gauhati 70 A (Apr) 
——Form No. 10 — Appointment of polling 
agent challenged —- Mode of proof by peti- 


titioner — Adverse inference 
Gauhati 113 H (May) 
——Form 25 — See Representation of the 


People Act (1951), S. 83 (1) (e) 
Gauhati 70 A (Apr) 


Conservation of Foreign Exchange and ' 
Prevention of Smuggling Activities 
' Ast (52 of 1874) 
See under Public Safety. 


14 
Constitution of India 


——Art. 1 — See Police Act (1861), Sec- 
tion 15 (4) Andh Pra 221 C (FB) (Aug) 
——Art. 12 — “Other authorities’ — Ex- 
pression includes all constitutional or statu- 
tory authorities on whom powers are con- 
ferred by law — They” ‘are” to the same 
constitutional. limitations. as Government 
Delhi 45A (Mar) 
——Arts. 12 and 226 — Co-operative So- 
ciety registered under Karnataka Co-~ope- 
rative Societies Act — Not a ‘State’. within 
meaning of Art. 12 — Not amenable to 
writ naaien under Art, 226 
Kant 98 C (Apr) 
—— Art, 14 — See also 
(1) Court-fees -and Suits Valuations — 
-` Court-fees Act (1870), Sch, 2, Art. 1 
71 (Goa) (Apr) 
(2) Madhya Pradesh Tendu Patta (Vyapar 
' Viniyaman} Adhiniyam (1964), S. 12 
Madh Pra 121 A, B (Jun) 
- (3) Panchayats — Orissa Gram Pancha- 
yats Act (1865), S. 150 
Orissa 208 (Aug) 
(4) Police Act (1861), S. 15 (3) 


Andh Pra 221 B (FB) (Aug) 


(5) Railways Act (1890), S. 27 
Cal 6 A (Jan) 
(6) Rajasthan Housing Board Act (1970), 
S. 53 Raj 195 B (Jul) 
(7) Rajasthan Judicial Service Rules (1955) 
R.-19 Sch. 3 ‘Raj 31 E (Jan) 


——Art. 14 — Facilities granted by auth- 
orities to certain persons because of orders 
of Court — That would not be case of dis- 
‘crimination in respect of others who -have 
not received such facilities for want - of 
orders of Court Cal 6 B (Jan) 
——Art. 14 — “Equality before the law” — 
Meaning Delhi 45 B- (Mar) 


——Art. 14 — M. D. Examination — Theo- 
retical papers — Rules laying down pass 
marks misinterpreted and misapplied by 
examiners — ‘Direction by University ‘to 
examiners to review marks only of parti- 
cular and not all candidates is unjust 

Cal 279 A (Dec) 
——Art. 14 — Calcutta University — M.D. 


Examination — Practical and viva voce — 
Awarding of marks in each separately is 
not arbitrary — Improvement suggested 


Cal 279 B (Dec) 
ae. 15 (4) — See Madhya Pradesh 
Tendu Patta (Vyapar Viniyaman) Adhini-~- 
yam (1964), S. 12 Madh Pra 121 B (Jun) 
——Art. 16 — See. Ibid, Art, 309 

. Pat 260 C (FB) (Nov) 
——Art. 19 (1) (g) — See Madhya Pradesh 
Tendu Patta (Vyapar Viniyaman) Adhini- 
yam (1964), 5. 12. Madh Pra 121 B (Jun) 


——Art. 314A — See J. & K. Land Acquisi- 
‘tion Act (1990 Smvt.), S. 4 
J&K 75 (Apr) 


—— Art, 131 — See also Tenancy Laws — 
Rajasthan Tenancy Act (1955), S. 230 

Raj 308 A (Dec) 
—-—Art. 131 — Suit before District Judge 
filed by State Government against Union 
af India for recovery of damages — Main- 
tainability Raj 128 (Jun) 


Subject Index, A. I. R. 1982 NOC 


Constitution of India (contd.) i sag a 
——Art, 133 (1) — Substantial question of 


law of general importance — Views ex- 
pressed based on judgments of Supreme 
Court — No cuestion of general impor- 


tance which needs to. be 
SURreMe com arises 
if ‘Delhi 256 E“ (FB) (Nov) 
cane. 134 (1) —- Matter decided in light 
of two Supreme Court decisions — No: sub- 
stantial question of law survives 
Guj 72 B (FB) (Apr) 
——-Art, 136 — Person not a party to -a 
decision of Division Bench of High Court 
~~ Judgment adversely affecting him — He 
can rile appeal to Supreme Court after ob- 
taining special leave te appeal — But he 
cannot file appeal as a matter of right 
Him Pra 257 A (FB) (Nov) 
——Art. 136 — Judgment of Supreme Court 
~~ Order refusing special leave to appeal 
under Art, 136 does not amount to a judg- 
ment of Supreme Court in that case 
Him Pra 257 C (FB) (Nov) 
AYE, 162 — See Ibid, Art. 309 
Ori issa 259 (FB) (Nov) 
~ AYE 226 — See also 
(1) Ibid, Art, 12 Kant 98 C (Apr) 
(2) Arms Act (1878), S. 18 
Cal 198 A, B (Aug) 
(3) Education — Burdwan University Act 
(1959), S. 21 Cal 7 B (Jan) 


(4) Education —~ Karnataka, State Univer- 
sities Act (1976), S. 62 (2) > 
Kant 203 B (Aug) 
(5) Gold (Control) Act (1968), S. 73 
Raj 309 C (Dec) 
(6) Industrial Disputes Act (1947), S. 10 
Delhi 256 D (FB) (Nov) 
(7) Industries (Development and Regula- 
tion) Act (1951), S. 10 


decided: by the 


Delhi 9 (Jan) 
(8) Land ‘Acquisition Act (1894), S. 18 
Gauhati 166 (Jul) 
(91 Panchayats — Orissa Gram Pancha- 
yats Act (1965), S. 150 
Orissa 208 (Aug) 
(10) Police Act (1861), S. 15 
Andh Pra 221 A (FB) (Aug) 
(11) Police Act (1861), S. 15 (3) 
Andh Pra 221 B (FB) (Aug) 
(12) Police Act (1861), S. 15 (4) 
Andh Pra 221 C (FB) (Aug) 
(13) Rajasthan Urban Improvement Act 
(1959), S. 52 (2) Raj 30 D (Jan) 


(1¢) Tenancy Laws — West Bengal Land 
Reforms Art (1956), S. 54 
Cal 162 (Jul) 
(15) U. P. Musiim Wakfs Act (1960), Sec- 
tion 29 (7) and (8) All 268 A (Nov) 
-Art 226 — Writ jurisdiction — Appli- 
cation for restoring appeal dismissed in de- 
fault rejected by appellate Court — No 
question of jurisdiction involved — Held 
High Court would not interfere with view 
taken . by the Court below even if differ- 
ent view were possible All 2 (Jan) 
w Art 226 —- Writ petition — Relief. in 
exercise of writ jurisdiction — Nature of 
Cal 7 A (Jan) 
nen ATT, 526 — Writ jurisdiction — Govern- 
ment order — Nothing to show that order 


Constitution of India (contd) 
is arbitrary or is made without applicat.on 
of. mind:— Court will not interfere in writ 
petition Guj 12 (Jan) 
——Art, 226 — Unsuccesstu. candidates cekal- 
lenging rules reserving 254, marks for cral 
interview as unconstitutior ral and ab in.tio 
void —- Plea of waiver caanot be sustained 

Raj 31 A (Jan) 
—— Art, 226 — Parties — Petition by un- 
successful candidates challenging vires of 
rules under which selection of candicate 
was made for appointments to judicial 
posts —- Held candidates who were selected 
and recommended were merely proper and 
not necessary . parties Raj 31 B (Jan) 


——Art, 226 — Petition by unsuccessful can- 
didates challenging vires >f rules under 
which selection of candidazes was made for 
judicial posts as unconstitutional and void 
— Petition made, even before appointrent 
of selected candidates, cannot be said ta be 
premature Raj 31 C (can) 
——Art, 226 — Question of fact — What is 

Cal 38 (Mar) 
——Art. 226 — “Aggrieved person’ — Pe- 
titioner’s application for sanction to open 
aided school rejected —- Sanction given to 
respondent in contravention of Rul 9, 
Kerala. Education Rules — Held, petiticner 
satisfying conditions under Rules for grant 
of sanction was a person aggrieved by -lle- 
gal sanction Ker 64 A (Mar) 
——Art, 226 — Permission to start new 
school granted in violation of rules -— 
School started two years before petition 
came for hearing — High Court refused to 
set aside sanction in order to avoid hardship 
to innocent students Ker 64 C (Mar) 


——Art, 226 -—- Procedure — Petition not 
accompanied by certified copy of impugned 
order but rule nisi issued — Held sincerule 
nisi was issued, petition nad to be adjudi- 
cated on merits and coulc not be dismissed 
on technical ground of failure to produce 
certified copy Kant 98 A (Apr) 


——Art. 226 ~—- Natural justice -— Order 
cancelling earlier void ab initio orders 
without giving opportunity of hearing to 
persons benefited under those orders — 
‘Validity Guj 114 A (Tay) 
——Art, 226 — Who can apply — Land ac- 
quisition proceeding Ker 150 D Oun) 
——Art. 226 — Action to take over lancs of 
Company by State Government — Skare- 
holders of Company are entitled to chal- 
lenge -tke validity of Government’s action 
Madn Pra 154 A (Jul) 
——Art, 226 — Karnataka Rent Control Act 
(22 of 1961), Ss. 10A (1), 10 (2), and 5 -— 
Order of Controller evicting unauthorised 
occupant coming within ambit of S. 104 (1) 
— High Court cannot quash order wunder 
Art. 226 and direct Controller to postpone 
action under S, 10A (1) until conclusior of 
proceedings under S, 5 Kant 169 B (Jul) 


——Art, 226 —- Rajasthen Entertainments 
and Advertisement Tax Act (24 of 1957), 
S. 7 (2) — Exemption from entertainment 
tax obtained by producers of film — Sub- 
sequent, cancellation of exemption — Dis- 
tributor-of film cannot >e “aggrieved per- 
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son” for challenging cancellation by way 
of writ petition Raj 187 A (Jul) 


—-—-Art, 226 — Natural justice — Orders 
passed by State Government in exercise of 
its legislative powers — Principles of natu- 
ral justice does not apply 
Raj 187 D (Jub 

——Art, 226 — Alternative remedy — Order 
of executive committee recommending set- 
tlement of bazar — Remedy of revision 
provided under 5. 138 of Assam Panchayati 
Raj Act (3 972) is efficacious remedy — 
Writ petition is not maintainable 

Gauhati 201 (Aug) 
—-—~Art, 226 — Enquiry into charge of mal- 
practice in examinations — Finding by En- 
quiry Committee that student was guilty of 
copying in examinations — Finding based 
on expert opinion which was never brought 
to notice of student is not sustainable 

Kant 203 A (Aug) 
—-~Art. 226 — Alternative remedy — Firm 
challenging electricity duty at higher rate 
— Writ petition pending since 7 years — 
It could not be dimissed on ground of exis- 
tence of alternative remedy 

Raj 214 A (Aug) 
——~Art. 226 — Police Act (5 of 1861), Sec- 
tion 15 (4) — Quartering of additional po- 
lice force in disturbed area under S. 15 (4) 
— Cost apportioned among inhabitants — 
Only 22 out of 121 persons filing petitions 
— Order of apportionment becoming final 
in respect of other persons — Magistrate 
cannot make any fresh apportionment at a 
late stage Andh Pra 221 E (FB) (Aug) 


—-~~Art, 226 — Natural justice — Principles 
of —- Construction of contracts — Rules of 
natural justice whether operate in the field 
of contracts also’ Sikkim 247 A (Oct) 


—-—-Art. 226 — Award of Labour Court — 
High Court will interfere only if there is 
error ' apparent on face of record 

Delhi 256 C (FB) (Nov) 


——Art. 226 — Res judicata — Writ peti- 
tion challenging implementation of the 
judgment of Division Bench fixing senior- 
ity in the ratio of 40:60 between promo- 
tees and direct recruits — Petitioners not 
parties in that case — Petition not barred 
by principles of constructive res judicata 

Him Pra 257 B (FB) (Nov) 
——-Art, 226 -— Two judgments of Division 
Bench of same High Court contrary to 
each other on the same issue — Subsequ- 
ent decision if can be treated as one with- 
out jurisdiction and‘non est or even one 
per incurium — Decision of earlier Bench 
if can be termed as judgment in rem 

Him Pra 257 D (FB) (Nov) 
——Art, 226 — Contractual rights — What 
is ~- Instance — Petition for enforcement 
of contractual obligations — Maintainable. 

Goa 290 A (Dec) 
———~Art. 226 — Alternative remedy — Held, 
writ petition was maintainable as remedy 
by way of suit against State was not, in 
the circumstances, efficacious 
Goa 290 B (Dec) 

——Art, 226 — Supply of Arms to Arms 
dealers. by S,.T. C. — Supply determined 
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by contract — Fixation of selling price ta 
be by S. T. C. — S. T, C. enhancing price 
once fixed — Differences as regards to — 
Remedy is by civil suit and not under 


Art, 226° Delhi 312 (Dec) 
—~—-Art, 227. — Scape of powers of High 
Court Delhi 277 E (Nav) 
——Art. 239 — Notification D/- 24-3-1961 


under Art. 239 by President empowering 
Lt. Governor of Union Territory of Delhi 
to discharge functions under Industrial Dis- 
putes Act — It is within President’s juris- 
diction — President is ‘State Govt’. within 
S. 2 (a) (ii) of Disputes Actin relation to 
Union territory of Delhi. 1981 Lab IC 1173 
(Pt. D) (Delhi), Overruled 

Delhi 256 A (FB) (Nov) 
——Art. 245 — See Sales Tax — Bengal 
Finance (Sales Tax) Act (1941), S. 2 (c) 

Delhi 110 A (EB) (May) 
—-——Art. 300-A — See J, & K, Land Ac- 
quisition Act (1990 Smvt. L S. 4 

J & K 75 (Apr) 

—-—Arts. 309, 162; Sch. 7, List 2, Entry 41 


— Executive Instructions — Formation of 
cadre — Executive power of State Govern- 
ment — Scope of. (1973) 1 Cut WR _ 656, 


Partly Overruled Orissa 259 (FB) (Nov) 
—-~-~Art. 309 — Rules under Art. 309 — 
Rules relating to determination of seniority 
of officers in State and subordinate ser- 
vices (Bihar Govt. Circular No. 6509-A D/- 
12-12-1934) — More than one officer ap- 
pointed to a service at the same time — 
Determination of seniority — “Appointed 
to a service at the same time’, interpreta- 
tion of — Whether Rule of 1934 applies 
only at the stage of temporary appoint- 
ment or when substantive appointment is 
made, C.A.J.C. 290 of 1969, D/- 28-4-1970 
(Pat), Partly Overruled 

Pat 260 A (FB) (Nov) 
——Art. 309 — Rules framed under — 
Executive instructions may supplement but 
not supplant the rules 

Pat 260 B (FB) (Nov) 
——Arts, 309 and 16 — Rules framed under 
Art, 309 -— Retrospective operation or ma 
Does not violate Art. 16 

Pat 260 C (FB) (Nov) 
——Art. 320 (3) — Presence of al) the 
members of Commission is not necessary in 
the Interview Board Raj 31 D (Jan) 


—-—Art, 3871-F (1) — High Court of Judica- 
ture (Jurisdiction and Powers). Proclama- 
tion 1955 — High Court of Sikkim was 
not in existence from before Proclamation 
— It was constituted and created by and 
under Proclamation — Under Art. 371-F(1) 
High Court is being and to be deemed ta 
be :-High Court for State of Sikkim for 
purposes of Constitution of India 

Sikkim 311 A. (Dec) 
-——Art. 371-F (1) — High Court of Judica- 
ture (Jurisdiction and Powers) Proclamation 
1955, Sec, 11 — Adaptation of Sikkim Laws 
(No. 1) Order 1975 dated 16-5-1975 (made 
by President under Art. 371-F (1), Sec. 5 (2) 
as ‘amended by Adaptation of Sikkim. Laws 
(No, 1) (Amendment) Order -1975.dated 13-9- 
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1975 (made by President under Art. 371-F 
(1) — Civil P, C. (5 of 1908), O. 47, R. 1 
Sikkim’ 311 C. (Dec) 
—~—Art. 371-F- (k) and Art.:372°(1) — High 
Court of Judicature . (Jurisdiction and 
Powers) Proclamation 1955, Sec. 11 — Arti- 
cles 371-F (k), 372 (1) — Distinction — 
Under Art. 371-F (k) earlier Sikkim laws 
have been continued even if some of them 
are inconsistent with provisions of Consti- 
tution ~- Sec. 11 .of 1955 Proclamation con- 
tinuing Sikkim Maharaja’s prerogative to 
review any case was continued by Arti- 
cle 371-F (k) Sikkim 311 B (Dec) 
——~Art. 871-F (k) (n) —— See Arbitration Act 
(1940), S. 1 Sikkim 310 A (Dec) 
——Art. 372 (1) — See Ibid, Art. 371-F (k) 
Sikkim 311 B (Dec) 
List 2, Entry 41 — See Ibid, 
Orissa 259 (EB) (Nov) 
Contract Act (9 of 1872) 
—~—5. 17 — Fraud — Even if lessee allows a 
decree to be passed against him in a suit 
for ejectments instituted by lessor against 
him which’ would bind the sub-lessees, it 
would not amount to fraud Cal 273 B (Nov) 


—-—-5, 23 — See Tenancy Laws — Karna- 
taka Land Reforms Act (1962), S. 80 

Kant 294 A (Dec) 
—-~S. 25 (3) — See ‘Limitation Act (1963), 
Art. 26 Raj 185 B (Jul) 


———-Ss, 55, 64 — Fescission — Right when 
waived Delhi 43 A (Mar) 


—-—§, 62 — Novation — Execution of fresh 
demand drafts in satisfaction of liability 
covered by earlier demand drafts —- Fresh 
demand drafts dishonoured by drawee -— 
Endorsee can fall back on the earlier one 
Madh Pra 65 A (Mar) 
——S. 64 — See Ibid, S. 55 
Delhi 43 A (Mar) 


—-—Sch. 7,. 
Art. 309 


—-~—-S, 73 — See 
(1) Interest Act {1839), S. 1 
Sikkim 247 D (Oct) 
(2) T. P, Act (1882), S. 55 (2) 
Mad 160 (Jul) 


CO-OPERATIVE SOCIETIES 


—Karnataka Co-operative Societies Act (il 
of 1959) 


——5s. 9 and 30B — Bye-laws of Vanivilasa 


Co-operative Sugar Factory Ltd., Bye-law 27. 


(9) fa) — Contracts entered into by Society 
— Government cannot either under Act or 
under bye-laws interfere with contracts en- 
tered or to be entered into by or with So- 
ciety Kant 98 B (Apr) 
——-5, 30-B — See Ibid, S. 9 

Kant 98 B (Apr) 


r aa 


‘"Court-fees Act (7 of 1870) 
See under Court-fees and Suits Valuations 
COURT-FEES AND SUITS VALUATIONS 


—Court-fees Act (7 of 1878) 
——5S. 7 (iv-A) — Court-fee under — When 
becomes payable All 196 (Aug) 


ah 
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Court-tees & Suits Valuations’ a  Courtt-fegs 
- Act contd) 
——S.°7 (iv),. (©), S. 7 (v) (ce) and (e) —'` Ap- 
plicability i Gauhati 287 (Dec) 
—S. 7 v) (c) & (e) — See Ibid, S. 7 (iv) 
(c) Gauhati 287 ( (Dec) 
——S, 12 — _ Objection as 40° Court-fee — 
Maintainability . Cal 67 (Apr) 


——Sch. II, Art. 1 — Consti-ution ‘of India, 
Art. 14 — Classification by Sovt. authority. 
in payment of Court~-fee stamp — No intelli- 
Bible differentia existed — Classification is 
violative of Art. 14 Goa 71 (Apr) 


Criminal Law Amendment Aet (46 of 1952) 
See under Public Safety. 


Criminal Procedure Code (5 of 1898) 
——S, 369. — See J. & K. Criminal P. C. 
(1989 Svt.), S. 369. J & K 141 (FB) (Jun) 
——S, 561-A — See J. & K. Criminal 
P. C. (1989 Svt.), S. 369 

À J & K 141 (FB) (Jun) 


Criminal Procedure Code (2 ‘of 1974) 
——S. 88 — Attachment of property of pro- 
claimed offender — Attachment is not for 
his life“ only -- Hence, his heirs cannot 
claim any interest in the property after his 
death Punj 181 B (Jul) 


——S. 102 — Punjab Police Rules (1934), 
Paras, 22, 16 (2) and .24.19 (03) — Criminal 
trial —.Law does not require that seal used 
for sealing casé property must be handed 
over to a non-official — Noc. it is mandate 
of Jaw ‘that such non-official must be 
examined during trial in case seal is handed 
over’ to such non-official. 1380 Chand LR 
© (Cri) 74' (Punj & Har); 1978 Chand LR (Cri) 
152: (Punj & Har); 1974 Charad LR (Cri) 171 


(Punj & Har) and 1976 Chand LR (Cri) 282. 


(Punj & Har), ‘Overruled 

Punj 220 (FB) (Aug) 
——Ss. 167, 209, 309, 437. — Relative scope 
and applicability’ of —- Right of accused to 


be released: on: bail after ninety’ days is an 


absolute’ right — Right is‘subject only to 
S. 437 °-(5)) — Mere subsequient filing. of 
charge-sheet is not sufficient AIR 1977 Guj 
11, Overruled "Guj 72 A’ (FB) (Apr) 


——S, 167 (2) Proviso — See Madhya Pra- ` 
desh Dakaiti Prabhavit Kshetra Adhyadesh E 


(1981), 8. 5. (2), Proviso . 
Madh Pra 151 (FB) (Jun) 
——S. 169 — See Ibid, S. 173 -- 


Ker 258 (FB) (Nov). 


——Ss, 178, 169, — Case and counter-case 
— Conflicting versions given by rival per- 
sons — Filing of ‘separate charge-sheets': in 
both cases —' Not mandatory — Duty .of in- 
vestigating officer. 1965 . Ker LT. 697, Over- 
ruled _ Ker 258 (EB) (Nov) 


i ——S. 209 | — See Ibid, S. 167 ` 

Guj. 72 A- (FB) (Apr) 
——65,. 309 — ` See Ibid, S. 167, 

Guj 2 "A (FB) (Apr) 
sg 326- — Applicability -—_ Sessions trial 
for offence, -of murder. in trital areas of..Me- 
ghalaya —-. Deputy Commissfaner and Addi-. 


tional. Deputy Commissioner tan act.on evi~. 
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. Clerical error High Court has 


Criminal P, c. (1974) (contd.)_ 
dence recorded by their predecessors ` 
Gauhati 112 (FB) (May) 
—~—-§s, 362, 386, 401 and 482 — Alteration 
or review of judgment — Except to correct . 
no power. 
1970 Cri’ LJ 267 (Punj & Har); 1975 Chand 
LR (Cri) 57; 1980 Chand LR (Cri) (Punj) 234 
and (1969) 71 Pun LR (SN) 43, Overruled 
Punj 219 A (FB) (Aug) 
——S§. 362 — - Alteration or review of judg- 
ment — Alteration or modification of sen- 
tence amounts to review of judgment 
' Punj 219 B (FB) (Aug) 
—— 5, 362 — Review or alteration of judg- 
ment — Powers of High Court 
Punj 219 C (FB) (Aug) 
——S. 386 — See also Ibid, S. 362 
Punj 219 A (FB) (Aug) 
5. 401 — See Ibid, S. 362 
. Punj 219 A (FB) (Aug) 
—--§. 428 — Setting off period of pre- 
detention conviction of accused — Period 
spent by. accused must be with regard to 
“same .case” — Detention in other case, 
when can be considered 
All 255 (FB) (Nov) 


——§, 4387 — See Ibid, S. 167 
_ Gui 72 A (FB) (Apr) 
—-—-§, 482 — See Ibid, S. 362 


Punj 219 A (FB) (Aug) 


Custom. (Punjab) 
—-——~Alienation — Alienation by sonless pro- 
prietor — He can gift or will his property 
to-his near relations. for love and affection 
or services rendered Punj 182 (Jul) 


DEBT -LAWS 
anaes Pradesh Agricultural Indebted- 
ness (Relief) Act (7 of 1977) 


—-—-Ss. 3 (t) 3 @) — Loan contracted by 
father -- His share in land belonging to 
family falling within prescribed limit — 


. Liability to discharge of debt — “Family” 


— Definition of — If a legal person 

Andh Pra 107 (May) 
—-—§, 3 (1), — See Ibid, S. 3 (t) 

Andh Pra 107 (May) 
—Bengal Money Lenders Act (10 of 1948) 
— Decree- for 
contravention of S. 30 is not a nullity — 


——5. 3 


Decree may .be erroneous but is not with- ` 


out or beyond Court's jurisdiction. 

Cal 39 A (Mar) 
ae 30 aha 36 — Sections exclude ap- 
plication of rules of constructive res judi- 
cata , : ‘Cal 39 C (Mar) 
——S. 36 — See Ibid, CS. 30 

. Cal 39 C (Mar) 
D. 36 (6) (a) - —- Applicability — Section 
covers -a decree passèd after commencement 
of Act ~ Cal 39 B (Mar) 


‘—Orissa ‘Money ‘Lenders Act (3 of 1939) 


——S. 2 2 (q) — See Ibid, S. 18-B (2) and (8) 
Orissa 88 (Apr) 
+S. ar (2y — . See Limitation Act (1963), 
S. 14 Orissa 161 Ser 
S. 18-B — See Civil P. C. (1908), O. 


R. 4 . Orissa 102 ath 
aa 18 (b) 2) and (8), 2 B — ro 


S. 18- ean 


A 


ment -of suit eee 


~ 


interest passed in - 


oF 


4S 


Debt Laws ~- Orissa Money Lenders Act 
(contd.) l l 
plaintiff money lender filed before insertion 
of S. 18-B — Decree in part — Appeal by 
_ plaintiff ~~ Insertion of S. 18B during per- 
dency of appeal — Plaintiff complying with 
Provisions of Section 18-B —- Suit does not 
abate, as in view of .S. 2 (q), suit includes 
appeal Orissa 88 (Apr) 


— Punjab Relief of Indebtedness Aet (7 of 
1934) f 

»=-—5. 31 — “Any person who owes money” 

— Tenant is such person — Tenant deposit- 

ing arrears of rent in Civil Court under 

Section 31 —-It is valid payment of rent te 

landlord Delhi 47 C (Mar) 


ic, Shetty Ye 


Deed — l 
.See Constitution of 
India, Art. 226 Sikkim 247 A (Oct) 
——Construction Alterations Party 
seeking to impugn deed must prove that it 
was altered after it was signed 
; Delhi 44 B (Mar) 
——€onstruction — Exchange of land 
Defendants in possession, of disputed -Khasra 
No. along with other Khasra number men- 
tioned in exchange deed, since 12 years 
Difference between mentioned area of land 
sought to be given in exchange and total 
area given in exchange exactly equal -of 
area of disputed Khasra number — Disput- 
ed Khasra number formed part of area ex- 
changed ~~ Proper construction of deed 
Punj 29 A (Jan) 
Construction — Material alteration — 
Name of sole arbitrator misdescribed in 
mortgage deed corrected in pursuance of 
common intention of parties — Character of 
-instrument not changed Correction of 
pame is not material alteration 
i Delhi 44 A (Mar) 


Delbi Municipal Corporation Act (66 of 195 
See under Municipalities. l 


Delhi Rent Control Act (59 of 1958) 
See under Houses and Rents. 
Delhi Rent Control Rules (1959 = - 
See under Houses and Rents. 


Delhi Sales Tax Rules (1959) 
See under Sales Tax. - 


‘Displaced Persons Compensation and Rehabi- 
litation Act (44 of 1954) 
=S, 29 — Tenant under — Who is 
Punj 27. (Jan) 


Divorce Act (4 of 1869) 
| =~, 4 — Suit based on ground of nor- 
observation of essential ceremonies — Suit 
must be filled in ordinary court of original 
civil jurisdiction and not in High Court 
: Delhi 313 A (Dee) 
———Ss. 18, 19 — Impotency — Petition on 
ground of wife’s impotency At end of 
eross-examination wife asked to submit te 
medical examination — Held wife’s refusal 
to submit to medical examination could not 
give rise to adverse presumption that she 
was impotent . Ker 252 C (Oct) 
- =—— S, 19 — See also Ibid, S. 18. ee 
rata Ker 252 € (ct) 


——Construction 


a i 


—w 


—' 


— 
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Divorce Act (contd.) 
——S. 19 — Impotency — Inability of wife 
to give husband complete sexual satisfac- 
tion does not establish her Impotency 
' Ker 252 A (Oct) 
eS. 19 ~— Impotency — Fact that wife is 
sterile does not prove that she is impotent 
: Ker 252 B (Oct) 
mS, 19 — Impotency — What is not — 
Evidence and proof Delhi 313 B (Dec) 


——S, 19 —.Delay in filing petition — Peti- 


tion filed by wife four years after marriage ` 


on ground of respondents impotency — 
Held it could not be dismissed as belated 
Delhi 313 C’ (Dee) 
——3, 22 — Cruelty — What is — It need 
not be physical Delhi 313 D (Dec) 


- , Easements Act (5 of 1882) 
——S. 15 — Right to flow dirty water from 
neighbour’s courtyard which amounts to 
Auisance — Cannot be acquired by ease- 
ment All 1 A (Jan) 
East Punjab Holdings (Consolidation and 
Prevention of Fragmentation) Act 
(50 of 1948) 
See under Tenancy Laws. 


East. Punjab: Urban Rent Restriction Act 
(2 of 1949) 
See under Houses and Rents.. 


EDUCATION 


—Bihar State University Act (23 of 1976) 
——Ss. 9 (4) and 58: (3) — Review — Per- 
missibility Pat 25 (Jan) 
——5. 58 (3) — See Ibid, S. 9 (4) 
Pat 26 (Jan) 


—Burdwan University Act (29 of 1959) 
——S. 21 — Ordinances under; relating to 
governing body of affiliated Colleges, Ordi- 
nance 11 (G. B.) (1) — Registered society 
setting up its claim as to its right to manage 
the College through governing body consti- 
tuted as per its rules and. Memo of Associa- 
tion in 1966 immediately after taking over 
of College — Governing Body reconstituted 
as per rules and Memo of Association ap- 
proved by Executive Council of University 
in 1972 and. 1976. in accordance with Ordi- 
nance 11 (G. B.) (1) — Effect 

Cal 7 B (Jan) 


—Gujarat University Act (50 of -1949) 


——S. 33 (2) — Affiliation. of college — > 


“Existing provision for the same type of 
education made by other colleges” —— Mean- 
ing , Guj 97 A (Apr) 
——S. 33 — Affiliation of college — Time 
schedule prescribed by S. 33 is not manda- 
tory Guj 97 B (Apr) 


—Karnataka Medical Colleges (Selection for 
Admission} Rules (1980) | 

——Rr. 2 (a) and 14 — Powers of Selection 

Committee — Extent of Kant 99 (May) 

——R, 14 — See Ibid, R. 2 (a) Kant 99 (May) 


—Karnataka Slate Universities Act (28 of 
1976) 

——§S, 62 (2) — Student, on being found 

guilty of copying in examinations, debarred 

from taking further examinations -—~ Order 

not preceded by proposition of punishment 


‘and not communicated to student — Held, 
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Education — Karnataka State Enis erke 
Act Coal 

order was liable to be set aside, being con- 
trary to rules of natural justice as well as 
S. 62 (2), Kant 203 B (Aug) 
Kerala Education Act (6 of 1958) 

num, 3 — Kerala Education Rules (1959), 
Rr. 6 and 9 — Provisions of 3r. 6 and 9 are 
mandatory — S. 3 cannot be invoked to get 
over violation of rules Ker 64 B (Mar) 


Kerala Education Rules (1959) 

——-R, 6 — See Education — Kerala Educa- 
tion Act (1959), S. 3 xer 64 B (Mar) 
mR, G — See Education — Kerala Edu- 
cation Act (1959), S. 3 Eer 64 B (Mar) 


Punjabi University Act (35 of 1861) 

wm, 17 — Statute and ordinance provide 
for same matter — What is provided for in 
statute would prevail Punj 304 (Dec) 


-Punjab Medical Education Services 
(Class 1) Rules (1978) 
Rr., 3, 9 and 11 — Appaintment to post 
of Professor — Criteria for 
Punj 105 (May) 
me FR, ew See Ibid, R.3 Punj 105. (May) 
R. 11 — See Thid, R. 3 Punj 105 (May) 


-Punjab University Calender (1979) 

-——Vol. If, Regn. 8 — Admission to eighth 
semester —- A student who is eligible to 
join eighth semester of Eng:neering Course 
can join it without attending the seventh 
semester Punj 184 (Jul) 





` Estate Duty Act (84 pf 1953) - 
mm, 5 — See Hindu Succession Act (1955), 
S. 14 Madh Pra 1193 A (FB) (May) 


--—Ss. 5, 6 — ‘Passes on death’ — HUF — 
Property received by deceas2d on partial 
partition vested in deceased solely and so 
entire property passes on his death. M. C. C. 
No. 137 of 1976, D/- 3-8-1977 (Madh Pra), 
Overruled: - Madh Pre 120 (FB) (J un) 


S, § — See Ibid, S. 5 

Madh Pra 120 (FB) (Jun) 
D, J me See Hindu Succession Act (1956), 
S. 14 Madh Pra 11 A (FB) (May) 
—-—§. 16 — Applicability — Amount gifted 
during lifetime of deceased — S. 10 would 
not apply . Madh Pra 11'B (FB) (May) 
S. 39 — See Hindu Succession Act (1956), 
S. 14 j Madh Pra 119 A (FB) (May) 


Evacuee interest (Separation) Act (64 of 1951) 
——S, 2 (d) — See Administration of Eva- 
cuee Property Act (1950), S. 24 - 

Delhi 284 B (Dec) 


Evidence Act (1 of 1872) 
mom, 3 — See Tenancy Laws — Gujarat 
Agricultural Lands Ceiling aet (1961), S. 6 
Guj 137 A (Jun) 


———§. 5: — Relevancy of evidence — | Suit 
fer declaration — Deposition of ‘A’ in pro- 
ceeding under S. 145 of Criminal P, C. — 
‘A’ not examined in declarazion suit — No 
presumption could be drawm from isolated 
statement of ‘A’ in S. 145 Criminal P. C. 
proceedings Pat 89 A (Apr) 
wS. 9, 11, 18 — Relevamt evidence — 
Judgments — Land acqu:sition case — 
Determination of compensatien ~ —_ z, Judgment if 


- third party after sale — 


- concluding that they were 


. amie) 


“mmm, 67 — See Ibid, S. 47 


tome SS. BI, 


Í 19 


Evidence Act (contd, 
of Court in regard to comparable land would 
be relevant evidence under Ss. 9, 11 and 13 
Delhi 165 A (July) 
o——S. 11 — See Ibid, S. 9 
Delhi 165 A (Jul 
trou}, 13:-—- See Ibid, S. 9 
Delhi 165 A (Jul 
——5. 18 (2} — Admission, in respect of 
property sold, made by vendor in favour of 
Not binding on 
vendee Raj 244 B (Oct) 
mO, 34 -—~- See Benami — Benami trans- 
action — Proof Cal 109 (May) 
mn, 35 — See also Civil P. C. (1908), Sec- 
tion 100 Him Pra 74 (Apr) 
———-S. 35 — Relevancy of entry in publig 
records —- Khatiyans are admissible in evi- 
dence as evidence of facts recorded in them 
Sikkim 188 B (Jul 
~S. 41 — See Constitution of India, Arti- 
cle 226 Him Pra 257 D (FB) (Nov) 
———-§, 45 —- Evidence of handwriting and 
fingerprint expert Gauhati 113 F (May) 


——Ss. 47 and 67 ~- Comparison of signa- 
ture — Suit for recovery of money on basis 
of bond — Limitation was sought on ground 
of some payment by debtor in the mean- 
time — Court perusing admitted signature 
of debtor on bond and disputed signature 
on endorsement of interim payment and 
dissimilar — 
Held, it was not proper to discard finding 
on ground that court acted as handwriting 
expert — Suit was barred: by time 
All 267 (Nov) 
56 - See Ibid, S. 57 
Punj 306 A (Dec) 
t D5, D7 ànd 56 —— Customs — Punjab — 
Agricultural land —- Under general custom 
Sister’s sons succeed ‘in preference to col- 


- laterals -—- No proof of custom is necessary 


+- Court can take judicial notice 
Punj 306 A (Dec) 
All 267 (Nov) 
9, 74 me See Conduct of Election Rules 
(1961), R. 2 (gg) © Gauhati 113 I (May) 
-3 90 —- See Tenancy Laws .— U.P 
Zamindari Abolition and Land Reforms Act 
(1951), S. 240-A - All 32 B (Mar) 
——9. 91 —- See also Houses and Rents — 
Delhi Rent Control Act (1958), S. 21 
Delhi 277 B (Nov) 
95 — - Exclusion of oral by docu- 
mentary evidence ~~ When permissible 
All 228 (Oct) 
9, 92 —- See Houses and Rents — Delhi 
Rent Control Act (1958), S. 21 
Delhi 277 B (Nov) 
ses 95 ~ See Ibid, S. 91 
All 228 (Oct) 
er ‘101-104 — See also Specific Relief 
Act (1963), S. 19 ' Ker 18 A (Jan) 
-~—-—Ss. 101-104 Suit for possession — 
Plaintiff proving his title to the property — 
Plea of adverse possession by defendant — 
Burden of proof lies on defendant 


All 265 B (Novy 
amen, [IA mem See al 


i—i 


(1) Civil P. C 0), S. 100 
Him Pra 74 (Apr) 
(2) Conduet of Election Rules (1961), 
R. 2 (62) Gauhati 118 I (May) 
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Evidence Act (contd), ~ 
(3) Conduct of Election Rules (1961), Form 
No. 10 Gauhati 113 H (Mszy) 

(4) Marumakkathayam Law 
Ker 234 A (Oct) 
(5) Representation of the People Act 
(1951), S. 81 (3) Gauhati 113 C (May) 


——-S. 114 — Appointment of Presiding Offi- 
cers and Polling Officers — Proof 

Gauhati 113 J (May) 
——S. 114 (g) — See Divorce Act 
S. 18 . Ker 252 C (Oct) 


——S. 114, Illus. (f) — See 

(1) Civil P. C. (1908), O. 5, R. 20-A 
Raj 96 (Arr) 
(2) Municipalities — Punjab Municipal 

Act (1911), S 215 (1) (2) 

Delhi 46 A (Mar) 
——S, 115 — Principles of promissory estop- 
pel does not apply to the legislative act of 
the State > - Raj 187,C (Jul) 
——S. 116 — Scope — Estoppel in case of 
attornment .Madh Pra 81 A (Apr) 


Gauhati High Court (High Court of Assam 


Nagaland, Meghalaya. Manipur and Tri-. 
pura) Rules (1967) 
See under High Court Rules and Orders. 


General Clauses Act (10 of 1897) 
——S. 3 (8) (b) — See Constitution of India, 
Art. 239 Delhi 256 A (FB) (Nov) 
——S.3 (42) — See. 

(i) Debt Laws — A. P. Agricultural 
. debtedness- (Relief) Act (1977), Sec- 
tion 3 (f) Andh Pra 107 (May) 
{2) Representation of: the People Act 
(1951), S. 123 (1) Gauhati 70 B (Apr) 


- (3) Sales Tax — Bengal Finance (Sales 
. Tax) Act (1941), S, 2 w . 
Delhi 110 B (FB) (May) 
— S. 3 (60), — See. 
(1) Constitution of. India, Art. 239 
= Delhi, 256 A (FB) (Nov) 
(2) Industrial Disputes Act (1947), S..39 
Delhi 256 B (FB) (Nov) 


pais § — Transition of goods by. railway 
— Termination of -transit:— Computation of 
— Date on which goods: received . at. desti- 
nation station has to be excluded 

Madh Pra 65 (Mar) 


O.. 5, R. 20-A : 
Raj 96 (Apr) 

(2) Municipalities — Punjab Municipal 

' Act (1911), S . 215 (1) (2) 

Delhi 46 A (Mar) 


Gold (Control) ‘Act (45. of 1968) 

——S. 16 (5) (b) — Exemption. from makinz 
declaration: in certain cases — Applicability 

Raj 309-.B (Dec) 
aa 73 — Power. to give: option to pay 
fine in lieu of confiscation — Power is. dis- 
cretionary with officer adjudging poor 
tion Raj 309 C (Dec) 
——S. 82'— Notice to show cause — Charge 
being possession of primary gold in contra- 
vention of S. 8 (1) — Orders passed by De- 
puty Collector and Collector | not ‘varied 
under S. 82 — Question of giving fresh op- 
portunity to show. cause at the time of. revi- 
sion does not. arise Raj 308 A’ (Dec) 


ae | 27 — See 
(1) Civil P. C (1908); 


(1869), - 


In- . 


ner Agricultural Lands Ceiling Act 
' (27 of 1961) 
See under Tenancy Laws. 


Gujarat Gram and Nagar Panchayats Taxes 
and Fees Rules (1964) 
See ‘under Panchayats. 


Gujarat University Act (50 of 1949) 
See under Education. 


High Court of Judicature (Jurisdiction anë 
Powers) Proclamation (1955) . 
ame, §& (b) — See Arbitration Act (1940), 
S. 1 - Sikkim 310 A (Dec) 
D, 1] — See 
(1) Constitution of India, Art. 371F (1) 
Sikkim 311 C (Dee) 
(2) Constitution of India, Art. 371-F (k) 
Sikkim 311 B (Dee) 
HIGH COURT RULES AND ORDERS 


~—(Gauhati High Court (High Court of Assam 
Nagaland, Meghalaya, Manipur and Tri- 
- pura) Rules (1967) 
~———-Chap, 4, R. 27 — See Representation of 
the People Act (1951), S. 83 (1) (ce) 
Gauhati 70 A (Apr) 
——Chap. VII-A, sub-rule (D — See Re- 
presentation of the People Act (1951), Sec- 
tion. 81 (3) Gauhati 113 C (May) 


—-—~Chap. VIIL, sub-rule (1) — See Repre- 
sentation of the People Act (1951), S. 81 . 
Gauhati 113 B (May) 
oof hap, VIII-A, sub-rule (1) — ‘See Re- 
presentation of. the People Act (1951), Sec- 
tion 81 (3) Gauhati 113 D (May) 
~—Punjab. High Court Rules and Orders. 
-Vol IV, Chap. 17, R. 12 (2) — See Limi- 
tation Act (1963), S. 12 Delhi 281. (Dec) 
—Rajasthan High-Court Rules (1952) 
~~, 1O8N — See Civil P. C. (1908), ©. 19, 


R. 2 | Raj 224 (Aug) 
p N Hindu Law `" 

~n{Oparcenary . property — ' Partition — 

Effect Pat 209. B (Aug) 


Hindu undivided family — Partition — 
See Income-tax Act (1961), S. 2 (7) 

Madh Pra 235 (FB) (Oct) 
——Joint family — See Marumakkathayam 


Law Kër 234 A (Oct) 
"p OLN family property — Partition — 
See Civil P. C. (1908), O. 20, R.`18 


Andh Pra 197 (Aug) 


pa, oint family property — Property pur- 


chased out of income obtained from share 
in the ancestral property — It would be 
accretion to joint family: property and 
would ` be impressed by that character 

Guj 137 B (Jun) 


--—-Religious and charitable. endowments — 
Dedication of property to religious or 
charitable purposes — -Dedication . whether 
complete or partial -— kic 

Kant 14 (Jan) 
——Shebait — Deity in 1884 — Female can 
become shebait Cal 275 C (Nov) 


Hindu Marriage Act (25 of 1955) 
nme, 13 (1) ~~ Cruelty — Husband seeking 
divorce — Allegations of ‘cruelty against 
Wife — eruery —' What amounts to 

` Dahi. 111 (May) 


LEE EE | . 


i 
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Hindu Succession Act (50 of 1956) 


"3. 14 — Estate Duty Act (84 of 19533, 
Ss. 5, 7 and 39 — Partition between hus 
band, three sons and one grandson — 
Wife’s right to get one-sixth share in joirt 
family property — Death of husband. — 
Effect Madh Pra 11¢ A (FB) (May) 
m, 14, sub-section (2) — Bar under <s 
attracted only in case of written instru- 
ments — No restriction can be put in re- 
spect of estate held by Hindu female under 
oral arrangement Kant 76 (Apr) 


HOUSES AND RENTS, 
—Andhra Pradesh Buildings (Lease, Rent 
and Eviction) Control Act (15 of 1960) 

m, 19 — Eviction on ground of bora 
fide personal requirement — Landlord hav- 
ing manufacturing unit in his own premises 
requiring nis other tenanted premises fer 
retail business — Could be a bona fide 
requirement Andh Pra 278 A (Dez) 
==, 10 — Eviction on ground: of bora 
fide personal requirement — Landlord prow- 
ing all ingredients of bone fide recuire- 
ment satisfactorily — Hardship to tenant 
has no signification 

Andh =ra 278 C (Der) 
mD, 22 — Revision under -—~ Concurrent 
findings of fact —— Normally High Court 
will not disturb Andh Pra 278 B (Dec) 


— Andhra- Pradesh Buildings (Lease, Rent 
and Eviction) Control Rules, (1961) 
—-~R. 11 (3) — Application under, along 


-with affidavit to set aside order of dis- 
missal for default — Explanation , by coun- 
sel that he was. engaged in other court at 
that time — Suffieient cause — Dismissal 
set aside Andt. Pra 108 (May) 


Assam Urban Areas Rent 

(17 of 1872) 
Ss, 6, 7° — Order direct-ng landlord to 
make tenanted premises wind and water 
proof failing which tenants would be at 
liberty. to apply for ‘relief ander Sec. 7 3) 

— Whether a proper order 
' (Dec) 


o sy 288 
——S. T — See Ibid, S. l 
f eee 288 (Dec) 
Evic- 


—Bihar Buildings (Lease, Rent and 
tion) Control Act (3 of 1847) g 
eD, 11-A — Ejectment swit on ground of 
personal necessity and default in payment 
-Of Sae — Failure of tenant to “deposit rent 
~~ ect” 


—Bihar. Buildings (Lease, Rent and Evictien) 
‘Control Act (16 of 1977) . 

as 13 — See Civil P. c (1908), S. 11 

a Pat 303 (D2¢) 


Bombay Rents, Hotel. and Lodging- House 
Rates Control Act (57 of 1947) - r 
‘nme 4 and S. 13 — Sublezting of premises 
by tenant not unlawful — Tenancy of. ten- 
ant liable to be terminated for non-péy- 
a -of rent — Sub-tenants if can -be evizt- 


Guj 10 B (J an) 
—-——-§. 13 — See Ibid, S. 4 
on Guj 10 B (Jan) 
eS. 13 @ (e) ~- Administration of Eva- 


cuee Property Act (1950), ©. 10 -- Evacuee 
premises vested in Custodian — Tenant 


Control Act 


Pat 218 (Aug) 


Houses & Rents — Bombay Rents, Hotel & 

Lodging House Rates Control. Act (contd.) 
under Custodian subletting premises in 1955 
-- Landlord purchasing premises from Cus- 


-todian in 1969 — Subletting being lawful 


and before 1-1-60 when Bombay Act came 
to be applied to premises tenant cannot be 
evicted for subletting under S. 13 (1) (e) 
l Guj 10 A (Jan) 
——S, 28 (1) — Jurisdiction — Suit for 
possession on basis that defendants were 
trespassers — Question whether defendants 
were tenants under Section 5 (11) (c) also 
arising for consideration — Court of Small 
Causes, held, had exclusive jurisdiction 
Guj 138 (Jun) 


——S, 51 Proviso (1) (ii) — Saurashtra 
Rent Control Act (1951), Ss. 13 (1) (l) and 
15 — Acquisition of suitable residence by 


tenant before 1-1-64 — Held, on acquisition by 
tenant right of eviction accrued to landlord 
u/s. 13 (1) (1) which accrued right was pro- 
tected by S. 51, Proviso. (1) (ii), and, con- 
sequently, eviction suit filed after 1-1-64 
was maintainable Guj 54 (Mar) 


~—Delhi Rent Control Act (59 of 1958) 
——5S. 2 (e) — See Ibid, S. 14 (1) (8) 
Delhi 164 A (Juwi) 
——S, 13 — Eviction on ground of bona 
fide requirement — Lease of open plot can- 
celled by Delhi Development Authority “ne 
~— Possession continued with permission of 
the Authority — Landlord can evict tenant 
from superstructure Delhi 8 A (Jan) 
~——Ss, 14, 15 — Eviction on ground of. non- 
payment .of rent — Death of tenant — No- 
tice of non-payment should be served upon 
his all heirs Delhi 8 C (Jan) 


~——S. 14 (1) (a). — Application for eviction 


-—— No allegation in application regarding 
non-payment of arrears of rent after no- 
tice of demand — Cause of action for in- 
stituting’ eviction proceeding not being dis- 
closed, application ` is liable to be rejected 
under O, 7: R. 1I, C. P. C. 

Delhi 47 A (Mar) 


-—S, 14 (1) (b) — Eviction application on 
ground of subletting and parting with , pos- 
session to firms ‘A’ and ‘B’ without land- 
lord’s consent — ‘A’, son of tenant alleged 
to be adopted by 'B’ — Landlord not prov- 
ing that ‘A’ was legally adopted by ‘B’ — 

Pleading does not lack any material parti- 


culars Delhi 283 A (Dec) 
——S. 14 (1) (bì) — Eviction petition — 
Cause of action — Necessary pleadings — 


Landlord, pleading parting of possession 
without his consent — Effect 
Delhi 283 B (Dec) 
E- 14 (1) (e) — See also Ibid, S. 22 
Delhi 164 B (Jul) 
——S. 14 (1) (e) — Application for eviction 
under S. 14 (1) (e) — Factors to be taken 
into consideration Delhi 50 A (Mar) 


——S. 14 (1) (e) — Petition for eviction 
under — Ingredients to be proved — Words 
“Landlord has no other ‘reasonably suitable 
accommodation” — Implication of 

Delhi 133 (Jun) 
~——Ss. 14 (1). (e), 2 (e) and 22. (b) — Evic- 
tion of tenant — Landlord company re- 
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Houses & Rents — Delhi Rent Control Act 
(contd.,) 

quiring accommodation for allotment te its 

employees for use as residence — Sec. 22 (b) 

if could be invoked Delhi 164 A (Jul) 


-———_-5Ss. 14 (1) (e), 25B — Eviction petition 
on ground of bona fide requirement ~ 
Tenant raising many questions of fact — 
Landlord not objecting to them — Order 
refusing to grant leave to defend was in- 
valid Delhi 280 A (Dec) 


——S. 14 (1) (e) -— Delhi Rent Control 
Rules (1959), R. 23 — Eviction application 
on ground of bona- fide requirement for re- 
sidence — Omission to state that premises 
required were let for residential purposes 
-= Eviction petition would be liable to be 
dismissed for not disclosing cause of at- 
tion ; Delhi 280 B (Dec) 
——S. 14 @) — Availing benefit under —— 
When tenant is deemed to have availed of 
the benefit Delhi 47. B (Mar) 
we, 15 — See Ibid, S. 14 
f Dethi 8 c (Jan) 
-——S.'23 — Grant of permission under the 
section — Powers of Rent Controller 

Delhi 277 A (Nov) 
S. 21 — Grant of permission — Scope 
of inquiry when, after the period for which 
tenancy was created has expired, the land- 
ford applies for possession 

Delhi 277 B (Noy) 
a 22, 14 (1) (e) and S. 25B (8) — Re- 
vision — Eviction of tenant sought by land- 
lord — Company under S. 14 (1) (e) — 
Proper remedy is under S. 22 — It is, im- 
material whether in application landlord- 


Company has written S. 14 (1) (e) or S. 22, 


Delhi 164 B (Jub 


ww. 22 (6b) — See Ibid, S. 14 (i) (e) 
Delhi 164 A (Jul) 
ome, 25-B me See also. Ibid, S. 14 (1) (e). 
` Delhi 280 A (Dec) 


woe, 25B (3) (a)-— Service of summons 
by publication — Validity - 
Delhi 190 (Jul) 

~—S. 25B (8) — See also Ibid, S. 22 

Delhi 164 B (Jul) 
wee. 25B (8) — Revision — Extent of 
powers of High Court Delhi 50 B (Mar) 
www, 20B (8) — Application for eviction 
of tenant by Iandlord-company — Finding 
of fact — Addl. Rent Controller not show- 
ing that he acted with material irregularity 
or exceeded his jurisdiction — High Court 
would not exercise its jurisdiction under 
S. 25B (8). 1981 Rajdhani LR 380, Foll. 

Delhi 164 C (Jul) 
man 27 — Deposit of rent under, to Rent 
Controller —- Amount of deposit available 
unconditionally to landlord — Such deposit 
should be treated as payment to landlord 

‘Delhi 47 D (Mar) 


woman, 39 — Second appeal — Finding as 
fo bona fide requirement — Finding of fact 


~- No interference in second appeal 
Delhi 8 B (Jan) 


~—S. 39 — Second appeal — Finding - - of 

fact as to parting of possession of premises 

fs not open to review in second appeal . 
Delhi.283 C (Dee) 


ean apply under R. 4 {I-A and 1-B) 


Houses & Rents — Delhi Rent Control Act 
«contd.) 
——Ss. 48, 49 (2) — Receipt of advance 
rent by landlord — Liability for ipa 
under S, 48 Delhi 277 C (Nev) 
—S§. 49 (2) — See Ibid, S. 48 
Delhi 277 C (Nov) 


—Delhi Rent Control Rules (1959) . 

——R. 22 — See Houses and Rents — 

Delhi Rent Control Act (1958), S. 14 (1) (e) 
Delhi 280 B (Dec) 


—East Punjab Urban Rent Restriction Aot 
(3 of 1949) 
——S. 12 (2) (ii) — Building whether im- 
paired materially — Has to be seen from 
viewpoint of -landlord Punj 28 (Jan) 
—S. 13 (2} Gii — Alterations —— When 
not likely to change character of building 
Punj 223 (Aug) 
—S. 13 (3) (a) — Bona fide requirement 
— Evidence — Proof Punj 127 (Jun) 
—Karnataka Rent Control Act (22 of 1961) 
——Ss. 2 (7), 21 (1) (b) Tenant, State 
Government — Petition is landlord for 
eviction on ground of bona fide require- 
ment — Exemption under S. 2 (7) if . ap- 
plies Kant 77 (Apr) 
—S. 4 — See Ibid, S. 10-A (1) 
‘Kant 169 A (Jul) 
—-S. $ — See Constitution of India, Arti- 
cle 226 Kant 169 B (Jul) 
—S. 10 (2) — See 
(1) Ibid, S. 19-A (1) Kant 169 A (Jul) 
(2) Constitution of India, Art. 226 : 
Kant 169 B (Jul) 
—S. 10A (1) — See also Constitution of 
India,. Art. 226 Kant 169 B (Jul) 
——Ss, 10A (1), 4 and 10 (2) — Building 
failing vacant — Owner letting it out to 
person and intimating vacancy to Control- 
ler after the verson had already occupied 
it — Controller can evict occupant under 
S. 10A (i) i Kant 169 A (Jul) 
—S. 21 (1) (h) — See Ibid, S. 2 (7?) 
Kant 77 (Apr) 


——Ss. 21-A (1) (a), 31-C — Application for 
regularisation of tenancy of building X — 
Tenant’s wife having another building Y 
which was used as godown and for school 
without amenities for living there — The 
building cannot be said to be a ‘residen- 
tial’ building — Tenant cannot be evicted 
under S. 31-C Kant 56 (Mar) 
——S. 21-A (D (ec) — Eviction under — 
House acquired nearly two years after en- 
forcement: of Act and same let out to peti- 
tioner — Petitioner is not liable ‘to be evict- 
ed under S. 21-A (1) (ce) Kant 13 A (Jan) 


——S. 21-A (2) — Section envisages that 
the house constructed or acquired -after 
2C-8-76 is a’ vacant premises and, there- 
fore, provision of eviction under S. 21-A (1) 
(c) cannot be read into S. 21-A (2)- 
Kant 13 B (Jan) 
-——S. 31-C — ae Ibid, S. 21-A (1) (a) f 
' Kant 56 (Mar) 
—S.59 — Kernataka Rent Control Rules 
under R. 4 — Residential building — ghee 
or 
eee for . allotment of premises . ~~ 
wi Kant 145° (atin) 


_ Subject Index, 


Eouses & Rents (eontd.} 
—Kerala Buildings (Lease and Rent Cer- 
trol) Act (2 of 1965) 

-—os. 5 (2), (3) and 6 — Determination of 
fair rent - 
r—-—3, § — See Ibid, S. 5 €2), ka ; 
Ker 80 (Apr) 
——Ss, I1 (2) Œ) 11 @ (ce), 18 (5), 20 — 
Eviction order passed on 12-10-1972 — Ap- 
peal rejected as being late — Revision dis- 
missed on 28-§-1978 — Deposits made witb- 
in one month of 28-6-1978. — S. 11 (2). e} 
is not complied with Ker 79 (Arr) 
——S. 11 (3) — Eviction —- Bona fide rz- 
quirement of premises for starting business 
in rubber — Absence of details of such 
business in eviction petition —— Prejudicial 
to tenant — However, tenant having not 
raised this point before lower Courts order 
of eviction not interfered with 

Ker 147 (Jun) 


——Ss, 11 (4 (i). 20 — Revision — Order 

of eviction on ground of subletting pass2d 

by lower authorities without discussing 

salient’ and fundamental jurisdictional 

questions — Orders liable to be set aside 
even though orders are concurrent 


‘Ker 296 (Dec) 
mimes, 18 (5) — See Ybid, S. 11 (2) (b) and 
(e) Ker 79 (Apr) 
——§, 20 — See 

(1) Thid, S. it {2} (b) & (c) 
Ker 79 (Apr) 
(2) Ibid, S. 11 t4) 6G) Ker 296 (Dee} 


—Madhya Pradesh Aecammodation Control 
Act €41 of 196%) 
——S, 12 (1) — Eviction under — Only me 
ground enumerated under cls. (a) to (p) need 
be: proved for deeree of eviction 
Madh Pra 81 C (Aor) 
——§, 12 (1) ta} — Eviction under — 
eessary preconditions —. 
Madh Pra $1 B (Aor) 
—Rajasthan Premises (Contro} of Rent and 
Eviction) Aet ¢87 of 1950) 
——Ss. 6,13 — Suit under — Amendment 
pending svit — Effect — Order striking off 
defence fcr failure to deposit rent — Veli- 


ity Raj 94 (Avr) 
oS, 13 — See Ibid, S. 6 Raj 94 (Apr) 


——§, 13 (3) and (4; — Determination of 
rent ~— Deposit of rent for the month wiz. 
May, 1977 after such determination — 
Court closed for summer vacation — Rent 
not deposited by tenant- even on opening 
day i.e. 27-8-1977, on ground of his illness 
-—Court entitled to extend time by 15 days 
as prescribed under sub-see. (4) — 15 deys 
time need not be counted only from the 
month for which rent is to be deposited. 
Raj 246 (Cct) 
—Saurashira Rent Control Act (22 of 1951) 


——§, 13 (5. (1) — See Houses and Rents 
— Bombay Rents, Hotel and Lodging House 
ma Control Act (1947), S, 
) 
——-§, 15 — See Houses and Rents — Bcm- 
bay Rents, Hotel and ee House Retes 
Control Act o of 1%, S. 51 -Proviso (1). 
a.) ` Guj 54 (Mar) 


Ker 80 (Ap?) 


We- 


51 Proviso {D . 
Guj 54 (Mar) _ 


A&A L R. 1982 NOC ` 2B 


Houses & Rents (contd.) 
—Tamil Nadu Buildings (Lease and Rent 
Control) Act (25 of 1949) 
~——§, 10° (2) (ii) (b) — Eviction on ground 
of unauthorised user —~ Lease for purpose 
of seda factory — Premises used exclusive- 
ly as gedown— Amounts to user for pur- 
se other than for whieh it was leased’ — 
enant is liable to be evicted 
Mad 158 (Jul) 
-Tamil Nadu Buildings (Lease and Rent 
Control) Act (18 of 1960) 


——~Ss..2 (3), 10 (2), 23 — Controller or ap- 
pelate authority is not court of justice — 
Section 213 of Succession Act does not ap- 
ply te eviction petition Mad! 253 C (Oct) 
—--S. 10 (2) — See also Ibid, S. 2 (3) 
Mad 253 C (Oct) 

——S, 10 (2) — Eviction petition by execu-' 
tor of will of deceased landlord — Will not 
disputed? — Executor happening: to be son 
of testator — Held, petition without filing 
probate was not barred by S. 213 of Sue- 
cession Act Mad 253 B (Oct) 
—-—s. 10 (2) (i) Proviso — Wilfu] default 
in payment of rent — Time barred: arrears 
of rent are also arrears of rent and can be 
a ground for eviction Mad 253 D (Oct) 
——§. 10 (2) (ii), 10 (3) (a) — Petition for 
eviction of tenant on the ground of bona 
fide personal requirement and subletting — 
Both pieas established on evidence — Order 
for eviction is proper _ Mad 159 (Jul) 
——S, 10 (2) (ii) (a) — See Ybid, S. 25 

‘Mad 299 (Dec) 
——S. 10: (3) — Eviction — Spouses living 
together — Application by one spouse for 
eviction. of his tenant on ground of re- 
quirement of separate residence — Need of 
separate residence need not be rejected as 
unnatural. and: not bona fide — Evidence of 
seme quarrel between spouses not necessary - 

Mad 174 (Jul) 
——S, 10 (3) (a) — See Ibid, S. 10 (2) Gi) 

Mad 159 (Jul) 
——-§. #4 41) (by — Landlord seeking evic- 
tion of tenant on ground of need of recon- 
struction — Evidence and proof 

Mad 157 (Jul) 
S. 23 — See Ibid, S. 2 (3) 

Mad 253 C (Oct) 


—-—-§. 25 — Concurrent finding on sub- 
letting based: on clear evidence is finding 
of fact — No interference in revision 


‘Mad 253 A (Oct) 


——Ss, 25 and 10° (2) Gi) (a) — Concurrent 
finding of fact that the tenant has sublet 
portion. of the premises — Finding found 
correct — No interference under S, 25 
Mad 299. (Dec) 
—Tamil Nadu City Tenants Protecion Act 
(3 of 1922) 
-——-5S. T (2) — Notification under — Effect 
en preceedings pending started without no- 
tiee under S; 11 — Proceedings stand abat- 
ed Mad: 158 (Jul) 


—West Bengal Premises Tenancy Act (12 of 


H 
——-$, 13 (1) (ff) — Plaintiffs not in pos- 
session: of reasonably suitable accommoda- 
tien ~~ Held, omission. to: frame issue on 
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Houses & Rents — W. B: Premises Tenancy 
Act (eontd.) 
.. point whether plaintiffs are in possession 
- of such accommodation had not caused any 
AS to parties or miscarriage of jus- 
ice 
——S, 13 (6) —. Eviction suit —- Defence of 
tenant against eviction struck out — Ten- 
ant can dispute service and validity of suit 
notice by cross-examining landlord’s wii- 
nesses and calling his own witnessés 
Cal 37 (Mar) 
——S. 34 — Tenant cannot apply u/s. 34 
of the Act separately for repairs during 
pendency of landlord's title suit for his evic- 
tion — Tenant can only ask for temporary 
mandatory injunction for essential repairs 
in pending suit only Cal 68 (Apr) 





RRR Sea saam, 


Income-tax Act (1 ‘of 1922) 
amS, 3 — See Sales Tax — Bengal Finance 
(Sales Tax) Act (1941), S. 2 (ce). 
Delhi 110 A (FB) (May) 


Income-tax Act (43 of 1961) 
Ss. 2 (7), 171 — Hindu undivided fami- 


ly — Assessee receiving property -on a par- 
- tition of bigger HUF — Assessment after 
partition — Assessee’s family. constituting 


of himself and his wife — Status of asses- 
see — Held, for the purposes of- status. the 
assessee with his wife constituted HUF 
E Madh Pra 235 (FB) (Oct) 
——S. 2 (8) — See Ibid, S. 297 (2) (f) & (g) 
Mad 237 (FB) (Oct) 
——S. 16 — See Ibid, S. 40 (a) (v) 
Ker 78 B. (FB) (Apr) 
-S5 40 (a) (v), 40-A (5), 16 and Sch, 4 
Part A, R.2 (h) — Expression “benefit, 
amenity or perquisite’ — Covers House 
Rent Allowance '— Expression "whether 
convertible into’ money or not” — Connota- 
tion of — Cash benefit, amenity or per- 
quisite is covered by that expression. 1981 
Tax LR 459 (Pt. A) (Kant); 1979 Tax LR 
NOC: 163 (Pt. A) (Cal) and 1980- Tax LF. 
1206 (Mad), Dissented ‘from i 
Ker 78 B (FB) (Apr) 
e S, 40- A 6) ~- See Ibid, S. 40-A (v) 
i Ker 78 B (FB) (Apr) 


——S. 45 — See Ibid, S. 50 

Ker 78 A (FB) (Apri 
_—S. 46.— See Ibid, S. 50 
. Ker 78 A (FB) (Apr) 
tom——§, 48 — See, Ibid, S. 50 

_ Ker 78 A (FB) (Apr) 
wn S, 49 — See Ibid, "S. 50 


Ker 78 A (FB). (Apr 
aei, 50, 48, 49, 55 (2), 45 and 46.— Capi- 
tal gains — Computation of — Depreciable 
assets —.Cost of acquisition -— Option 
under S. 50 to substitute market value is 
not. available to assessee 
Ker 78 A (FB) (Apr) 
eon, D5- (2) — See Ibid, S. 50 - 
- Ker 78 A (FB) (Apr; 
eS, 171 — See Ibid, S. 2 V | 
. .. Madh Pra 235 (FB) (Oct; 
—— S; 251 — See Ibid, S. 263 
..Madh ‘Pra 172 B, (FB). (Jul 
——S: 256 (1) — Reference —_ Competency 
a Tributial to -refer questions ` 
‘Madh Pra 172 `A (FB) (Jub ` 


of Commissioner ~= scope, 


Cal 232 (Oct). 


‘tion 40 (a) (v) 


82 


‘be awarded 


Income-tax Act (1961) (conid.) 
mS, 263, 251 — Revision — Jurisdiction 
Misc,” Petition 
No. 55 of 1978 (Madh Pra), Overruled 
Madh Pra 172 B (FB) (Jul) 
~—v=—S, 271 — See Ibid, S. 297 (2) @) & (g) 
; Mad 237 (FB) (Oct) 
mSS. 297 (2) ici) and (g); 271; 2 (8) — Im- 
position of penalty — Repeal and savings 
under’ S, 297 (2) —- Effect of — Date of 
completion of assessment relevant — Ex- 
pression “assessment completed” in S. 297 
(2) (f) and (g) — Interpretation 
Mad 237 (FB) (Oct) 
mane SCH, 4 Part A R. 2 thy — See Ibid, Sec- 
i Ker 78 B (FB) (Apr) 


fndustrial Disputes Act (14 of 1947) 
9. 2 (a) (i), Gi) — See Ibid, S. 39- 
Delhi 256 B (FB) (Nov) 
D, 2 (a) (ii) ~m Dee Constitution of India 
Art, 239 Delhi 256 A (FB) (Nov) 
z9. 2-A — See Civil P. C. (1908), S. 9 
Punj 261 A (FB) (Nov) 
-K — See Civil P. C. (1908), S. 9 
' Punj 261 A (FB) (Nov) 
D, 10 — See also 
(1) Ibid, S. 15 Punj 961 B (FB) (Nov) 
(2) Civil P. C. (1908), S. 9 
Punj 261 A (FB) (Nov) 


S. 10 — Reference — Interference —-- 

l l Delhi 256 D (FB) (Nov) 
ped 15 — - See also Constitution of India, 
Art, 226 - Delhi 256 C (FB) (Nov) 
mmr, 15, 10 — Powers of authorities de- 
ciding industrial .dispute —- More extensive 


and wider than those. of Civil Court — 
Enforcement of right or obligation under 
Act — Jurisdiction of Civil Court implied- 
lv barred Punj 261 B (FB) (Nov) 
mS, 39, 2 (a) (i), Gis — Delegation - of 
powers under the Act by Central Govern- 
ment te Secretary (Labour) of Delhi Ad- 
ministration in relation to disputes falling 
within S. 2. (a) Gi) — It is with jurisdic- 


‘tion — Terms “Central Govt.” and “appro- 


priate Govt.” in relation to disputes falling 
Within S. 2 head (ii) — Meaning of 
Delhi 256 B (FB) (Nov) 


Industries (Development and Regulation) 
Act (65-of 1951) 
meer, 10 — Suger (Price Determination 
for 1980-81 Production) Order, 1981 — 
Classification in efficient and: less efficient 
units depending’ upon capacity —— ‘Capacity’ 
-- Weaning — Basis of capacity cannot be 
changed acbitary. without hearing licen- 
see Delhi 9 (Jan) 


Interest Act (32 of 1839) 
Pre.. and S. 1 — Applicability of the 
Act — Principles of the Act — -When can 
be invoked Sikkim 247 C (Oct) 
——S. 1 — See also Ibid. Pre.: >`: 

Sikkim 947 CŒ (Oct) 
sS, {1 — Contract Act (1872), S. 73 — In- 
terest — Breach of contract — Interest by 
way of compensation or damages —— If can 
‘Sikkim 247 D (Oct) 


“Inte¥pietation’ of: Statutes i. 
' Qee- 


a) Constitution ‘of India,’ Art. 209 se 
- Pat 200 A (FB). (Nov). 
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Enterpretation of- Statutes (contd,). - 

(2) Mysore Land Revenue Code (1888), 

S. 143 Kant 202 B (Aug) 

(3) Panchayats — U. P. Kshettra Samitis 

and Zilla Parishads Adhiniyam (1961), 

S. 142 (1) All 226 (Oct) 

(4) Prevention of Food Adulteration Rules 

(1955), R. 9 (j) Punj 126 A (FB) (Jun) 

(5) Public Safety — ~ Madhya Pradesh 

Dakaiti Prabhavit Kshetra Adhyadesh 
(1981), S. 2 (f) 

. — Madh Pra 151 A (FB) (Jun) 


(6) Representation of the People Act 
(1951), S. 81 (3) Gauhati 113 D (May) 
(D Sales Tax — Bengal 
Tax) Act (1941), S. 2 {c) 
Delhi 110 A (FB). (May) 
Jammu and Kashmir Agrarian Reforms 
Act (26 of 1972) 
See under Tenancy -Law. 


. Jammu, & Kashmir Constitution Act 
(14 of 1996 Syt.) ` 
——S, 102 — See J. & K. Criminal. P. c. 
(1989 Svt.), S. 369 J&E 141 (FB) (Jun) 


Jammu and Kashmir Criminal 
Procedure Code (23 of 1989 Svt.) 
-—-—Ss. 368, 561-A — High Court — Powers 
of — Judgment validly pronounced — Re- 
view, -revocation or alteration in: exercise 
of inherent powers — Barred under S. 369 
— Bar under S. 369 does not, however, 

operate if judgment is nultity 
J & 141 (FB) (Jun) 
——S, 561-A . — See Ibid, &. 369 
J & = 141 (FB) (Jun) 


Jammu ana ‘Kashmir Land Acquisition ‘ 
- ` Aet (10 of 1990°.Svt.) 


Ss: 4, 5-A, 6 — Notification under S; 4 
‘for acquisition of petitioner’s land — Ob- 
jections filed by petitioner —- Issue of sub- 
sequent - notification under S. 6 without in- 
quiring into objections. of petitioner and 
giving him opportunity of being heard : in 
terms of S. 5-A. — Invalid — Provisions of 
S..5-A are mandatory J & K 75 (Apr) 
——S. 5-A. —:;: -See Ibia, S. 4 
J & K 75 (Apr) 

—S. 6 mma: Ske Ibid, s. 4 J&K 75 (Apr) 
Jammu and . Kashmir - Public Safety Act 

.(6 of 1978) 
See under ` Public. safety, 


. Karnataka Co-operative Societies 
- Act (11 of 1959) L 
- See under- -Co-operative Societies. 


Karnataka ‘Irrigation p4 (16 of ‘19655 
——S 32° — See Ibid, S. 
ae 144 C (Jun) 
-——Ss, 69, 32 — . Jurisdieticn of Civil Courts 
-= Matters arising under Act — Bar of — 
Section -69 in no. way acts as-total ouster 
of aise Hon of Civil Court. 
- Eant 144 c (Jun) 


“Karnataka ‘Irrigation — (Levy of Beter- 
‘ment, Contribution ané Water Rate) 
, Act (28 of 1857) . - -~ 


Zoss 3, ‘10° Order imposing water iate 
— Notice demanding ‘betterment levy 
-Spot inspection made - without notice to 
owner of land — ‘Validity .. Kant, 168 (Jul) 
‘S. 10 — See Ibid, S. 3. Kant 168 (Jul) 


—_ 


Finance (Sales 


Y 


——§. 25 — Inherent powers 


< See under -Tenancy ` Laws. > cs 


`- Karnataka Land Reforms Act 
(10 of 1962) 
See under Tenancy. Laws. 


Karnataka Land . Revenue Act 

(12 of 1964) 
Appeal 
against order of ‘Tahasildar filed before 
Deputy Commissioner instead of before As- 
sistant Commissioner — . Deputy Cormmis- 
sioner cannot invoke inherent powers to 


entertain appeal and order passed by him 


by invoking S. 25 is liable to be quashed 
. l Kant 192 (Jul) 
Rarhatakn Medical Colleges (Selection 
for Admission) Rules (1980). 
See under Education. 


` Karnataka Motor Vehicles (Taxation of 

Passengers and Goods) Act (10 of 1961) 
——Ss. .6, 7 — Assessment to tax — Limi- 
tation Kant 146 (Jun) 
~————S, 7 -— See Ibid, S.6 Kant 146 (Jun) 


Karnataka Rent Control Aet 
(2 of 1961) 
See under Houses and Rents. 


Kerala Buildings (Lease and Rent Control) 


Act (2 of 1965) 
See undar Houses & Rents. 
Kerala Education Act (6 of 1959) 
See under Education. 


Kerala Education Rules (1959) 
See under Education. 


Kerala General Sales Tax Act 
(15 of 1963) 
~ See under Sales ‘Tax. 


Kerala Land Acquisition Act 
(21 of. 1962) 

——_S. 19 (4) — See also Panchayats =- 

Kerala Panchayats Act (1960), S. 65 
. Ker 150 B (Jun) 
LN, 39. (4) — Need of bus. stand and 
shopping centre. ‘for Panchayat — Govern- 
ment sanctioned amount in 1980 —— Danger 
of sanctioned amount being lapsed —— Re- 
sort to S. 19 i to avoid it — Not proper 
Ker 150 A (Jun) 
| 19 (4) — ‘Invocation of emergency 


power under — Opinion should be that of 


Govt.. or Dist, ` Collector . Proceedings 
must reflect application. of their mind 
Ker 150 C (Jun) 


Kerala Land Conservancy Act 
(8 of 1958 
ss. 3, Expln. IV and 11 (2), (3) — Pub- 
lic streets vested in Corporation — Is pro- 
perty of ‘Government — Government : has 
power to remove ' Obstructions in public 
streets Ker 118 A (May) 
-S 11 (2) (3) — See Ibid, S. 3, Expin. IV 


Ker 118 A (May) . 


Kerala Land Reforms Act 
ee . (l.of 1964) 
See ander Tenancy . Laws. 


Kerala. Land Reforms (Ceiling) Rules 
l = ` (1970) 
_ See under Tenancy Laws. 
Kerala -Land Reforms Bues (1970) oe 


- 


r py 


Po. 


+ 


~a 
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Kerala Land Reforms (Tenancy) Rules 
: . (1970) 
See under Tenancy Laws. 


Kerala Municipal Corporation Act 
(30 of 1961) 
. See under Municipalities, 


Kerala Panchayats Act (32 of 1966) 
See under Panchayats. 


Kerala Revenue Recovery Act 
{15 of 1968) 
——-5. 68 —- Revenue recovery proceedings 
— Contract as envisaged by Art. 299 (2) or 
authorisation under the Act under which 
the authority acted, is condition precedent 
| Ker 205 (Aug) 


_ Land Acquisition Act (i of 1894) 
———S 4-— See J. & K. Land Acquisition 
Act (1990 Smvt.), S. 4 J& K 75 (Apr 
-—Ss. 4 (1), 5-A (1) — Acquisition pro- 
ceedings —— Starting of — Notification in 
Gazette and local publication of substance 
ef suct notification — Shall be simultane- 
ous in view of S. 5-A Andh Pra 270 (Nov? 
——S. 4 (1) — Notification under —— Per- 
son whose name is nut borne out in re- 
venue records as having interest in land — 
Need not be disclosed in Notification 

Mad 194 A’ (Jul 

———Ss. 4 (1), 5-A — Acquisition ~ proceed- 
ings — Notice — There is no duty cast on 
authority to give individual and personal 
notice to person interested in lands notified 
fer acquisition Mad 194 B (Jul 
———S. J-A -— See ` 
tł) Ibid, S. 4 (1) Mad 194 B (Jub 

(2) J. & K. Land Acquisition Act (1990 

Smrvt:), S. 4 J& K 75 (Apr) 
——S. 5-A (1) — See Ibid, S.-4 (1) 
Andh Pra 270 (Nov} 
——S.6 — See J. & K. - Land Acquisition 
Aet {1999 Smvt.), S. 4 J& K 75 (Apr) 
——S. 17 — See Kerala Land Acquisition 
Aet (1962), S. 19 (4) Ker 150 A (Jun) 
——§5. 18, 30, 53 — Civil Procedure Code, 
©. 19; Rr. 2,3 — Applicability to proceed- 
Ings under the Act Mad 21: (Jan) 


——S, 18 — Award of Collector for value 
of building only on basis that land belong- 
ed to Government — Proper course for 
claimant seeking enhancement 

Gauhati 166 (Jul) 
——Ss. 18, 53 — Reference under S. 18 — 
Court of reference has jurisdiction to review 
jis own ‘order Gauhati 233 A (Oct) 
—-—§. 18 -- Reference under — Principle 


of res judicata applies in respect of judg- 


ment - “by court of reference 
Gauhati .233 C (Oct) 
——S. 23 —- Determination of market value 
Delhi 165 B (Jul) 
——S. 30 ` See Ibid, S. 18 Mad 21 (Jan) 
o—§. 53 — See Ibid, S. 18 
Mad 21 (Jan); Gauhati 233 A (Oct) 
Letters Patent 
——€). 15 (Cal) — Election petition == 
Charges of booth capturing, bogus voting, 
forgery, impersonation ete. — Application 
for production and inspection of ballot pa- 
pers and other materials of concerned booths 
-- Application allowed -— Review dismiss- 
ed — Held, both -orders were not ‘judg- 


Letters Patent (contd.) 


ment’ and no appeal did lie from either 
Guj 167 (Jal) 
Limitation Act (9 of 1908) 
ome AYE, 148 — See Limitation Act 


1963), 
S. 18 Wo 


‘All 262 (Nov) 
Limitation Act (36 of 1963} 

w9. 5 — See also 
(31) Ibid, S. 12 -7 : Delhi 281 Dec) 
(2) Civil P. C. (1908), S, 
Delhi 69 A (Apr) 
(3) Tenancy Laws — Kerala Land Re- 
forms Act (1964), S. 86 (2) . i 

Ker 148 (Jun) 
=-—Ss. 5 and 14 — Appeal against order 
dismissing objections to execution ‘of decree 
along with application for condonation of ` 
delay. — Held S. 5 and not S. 14 applicable 
to appeals Delhi 69 C (Apr) 


sas, 5 — Sufficient cause — What is 
Delhi 69 D (Apr) 
9, 6 (1) — See Motor Vehicles Act 
(1939), 5. 110-A- All 34 (Mar) 
~~ §, 7 — See Motor Vehictes Act (1939), 
S. 110-A . . All 34 (Mar) 
SS. 12 and-5 — Punjab High Court 
Rules and Orders Vol. IV, Chap. 17, R. 12(2) 
~- Special Marriage Act (1954), S. 34 — De- 
cree of divorce — Appeal — In application 
in printed form for certified copy of judg- 
ment purpose of obtaining copy stated as 
“further proceedings” instead of appeal — 
Efect ; Delhi 281 (Dec) 
meS, 14 — See 
{1) Ibid, S. 5 Delhi 69 C (Apr) 
(2) Civil P. e. (1908), S. 115 
Delhi 69 A (Apr) 
mmm, JL — Benefit under — When avail- 
able Mad 155 B (Jul) 


=S. 14, Art. 65 — Usufructuary mortgage . 
_ Discharge of — Recovery of possession 
— Plaintiff prosecuting proceedings before. 
Sub-Divisional Magistrate in good faith — 
Jurisdiction not vested in Sub-divisional . 
Magistrate —- Subsequent suit by plaintiff 
-—« Limitation -—- Period spent in proceed- 
ings pelts S. D. M. can be excluded 

l Orissa 161 (Jul) 
meee | 14 (1) — West Bengal Land Re- 
forms Act (10 of 1965), Section 8 — West 
Bengal Non-Agricultural ‘Tenancy Act (20 
of 1949), Section 24 — ‘Application under 
S. 8 filed after filing application under Sec- 
ticn 24 — Applicants not notified co-shar- 
ers — No notices served'on them — Appli- 
cation under S. 8 would not be barred by 
limitation ` Cal 215 B (Aug) 
m DS 18, 30 (a), Art. 62 (a) — Suit for re~ 
demption of mortgage and possession — 
Limitation — Applicability of S. 30 (a) — 
Effect of acknowledgment ‘All 262 (Nov) 
mee, 19 and Art. 26 — Money found due 
on accounts stated — On facts suit was 
held barred Kant 295 (Dec) 
——$, 30 (a) —— See Ibid, S. 18 


All 262 (Nov) 
m Art, 96 — See also 
{1) Ibid, S. 19 
(2) Civil P. C. (1908), S. 100 
Raj 185 C (Jul) 


wm ATE 26 -— “Account stated” — What 
‘amounts to ` O Raj -185 A Gub | 


Kant 295 (Dec) 


»4 
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Limitation Act (1963) (contd. 

-——Art. 26 — Contract Act (9 of 1872), 
S. 25 (3) — “Account stated” in respect of 
time-barred debts — No fresh. promise ~o 


. pay debts — Fresh period of  limitaticn 


does not start Raj 185 B (Jul) 


——Art. 54 —- Suit for specific performance 
ef contract for sale of immovable property 
— Limitation — Starting point - 

Andh Pra. 272 A (Nov) 
——Arts. 59,60 and 65 — Suit for recor 
ery of possession of tarwad property aÑ- 
enated without necessity filed by junior 
members — Held that junior members 
could treat such invalid alienation as void 
and hence Article 59 or €0 of Limitatien 


' Act could not be applied — Suit was with- 


in limitation under Art, 65- Ker 204 (Aug) 
——Art. 60.— See Ibid, Art. 59 
Ker 204 (Aug) 
——Art. 61 (a) — See also. Ibid, S. 18 
All 262 (Now) 
=— Arts. 61. (a) and 65 — Transfer of Pro- 
perty Act (1882), Ss. 91 and 92 — Mortgaze 
— Person not entitled redeeming mortgaze 
and getting into possession of property — 
His possession is not of mortgagee but of 
trespasser — Suit for redemption under 
Art. 61 (a) is not competent 
Punj 306 B (Dec) 


Orissa 161 (Jul) 
) Ibid, Art. 59 Ker 204 (Aug) 
} Ibid, Art. 61 (a) Prinj 306 B (Dee) 
—Art. 65 — Purchase of land on 27-1-54 
by D — ‘P’ claimant filing suit for recow- 
ery of possession on 23-11-71 — Continuous 
and peaceful possession of ‘D’ from 27-1I- 
54 — Suit barred by limitetion 
Pat 24 A (Jen) 
=—Art. 65 — Suit for possession based on 
title — Illustrative case ~All 263 (Nov) 
-——Arts. 69 and 72 — Conviction of plain- 
tiff (owner of rice) for contravention of 
Foodgrains Order set aside by appellate 
Court — Suit filled by plaintiff for price of 
seized rice within three years of appellate 
Courts order is'in time — Article 69 sp- 
plies and not Art. 72 Raj 245 (Ost) 
——Art, 72 — See Ibid, Art 69 
Raj 245 (Oct) 
Art. 123 — See Civil P. C. (1908). 0. 47, 
R. Sikkim 311 G (Dee) 
aay 125 — See Civil P. C. (1908), O. 21, 
R 2 Orissa 22 B .(Jen) 
Madhya Pradesh Accommcdation Control 
Act (41 of 19€1) | 
See under Houses and Rents... 
Madhya Pradesh Dakaiti Aur Vyapharam 
Prabhavit Kshetra Act (36 of 1981) 
See under -Public Safety. 


Madbya Pradesh Dakaiti Prabhavit Kshetra 
Adhyadesh (5 of 1981) 
See under Public Safety. 


Madhya Pradesh Gandi Basti Kshetra 
(Sudhar Tatha Nirmulan) Adhiniyam 
(89 of 1976) 
m_—S. 3 — See Ibid, S. 20 t1) (b) 
Madh Pra 82 (Apr) 
——Ss. 20 (1) (b) and 3 — Decree of eve- 
tion obtained prior to commencement of Act 
= Execution of decree — Prohibition enact- 


-——Art. 65 — See also 
(1) Ibid, S. 14 


MI. P. Gandi Basti Kshetra (Sudhar Tatha 
Nirmulan) Adhiniyam (contd.) 
ed by Cl. (b) of S. 20 (1) when attracted — 
Absence of notificatiods declaring area in 
question to be slum area --. Notifications 
issued under Act 32 of 1956 whether can 
be deemed to be notifications within S. 20 
(1) (b) - Madh Pra 82 (Apr) 


Madhya Pradesh General Clauses Act 
(3 of 1958) 
——S, 16 — See Madhya Pradesh Gandi 
Basti Kshetra (Sudhar Tatha Nirmulan)} 
Adhiniyam (1976), S. 20 (4) (b) 
; Madh Pra 82 (Apr) 
~~, 24 -— See Madhya Pradesh Gandi 
Basti Kshetra (Sudhar ‘Tatha Nirmulan) 
Adhiniyam (1876), S. 20 (1) (b) 
Madh Pra 82 (Apr) 
RMathya Pradesh Gram Panchayats Elections 
and Co-operation Rules (1963) 
See under Panchayats. 
Madhya Pradesh Land Revenue Cote 
(20 of 1959) 
-SS 181, 182 — Company — Not a Gov- 
ernment lessee under Code — Cannot be 


‘ evicted summarily under S. 182 


' Madh Pra 154 B (Ju 
semen 132 —- See Ibid, S. 181 
Madh Pra 154 B (Jul) 
Madhya Pradesh Municipalities Act 
‘(37 of 1961) 
See under Municipalities. 


‘Madhya Pradesh Sium Improvement (Acqui- 


sition of Land) Act (82 of 1956) 
m, 3 —- See Madhya Pradesh Gandi Basti 
Kshetra (Sudhar Tatha Nirmulan) Adhini- 
yam (1976), S. 20 (i) (b) 

Madh Pra 82 (Apr) 


Madhya Pradesh Tendu Patta (Vyapar Vini- 
yaman) Adhinityam (24 of 1964) 
~~, 12 — Disposal of tendu leaves pur- 
chased by State Government —. Grant of 
434 units out of total 1806 to Vipanan Sangh 
—~- Held, monopoly was not created in 
favour of Vivanan Sangh 
Madh Pra 121 A (Jun) 
ome}, 12 —- Disposal of Tendu leaves pur- 
chased by State Government — Giving of 
preference to co-dperative societies is not 
invalid Madh Pra 121 B (Jun) 
Madras City Civil Court Act (7 of 1892) 
——S. 4 (3) — Powers of principal Judge 
— Withdrawal and transfer of- suits — 
If within powers of Principal Judge 
Mad 122 A (Jun) 


Madras Public Trusts (Regulation of Admin- 
istration of Agricultural Lands) Act 
(57 of 1961) 
eD, 19 — Eviction of tenant under Sec- 
tion 19 —- Suit by landlord for fixation of 
fair rent -— ‘Tenants claiming occupancy 
right — Claim does not amount to denial of 
landlord’s title to land — Does not entail 
forfeiture ‘of tenancy rights — Suit for re- 
covery of possession of lands from tenant 
not maintainable. Case law discussed 
` Mad 20 B (Jany 
aS 286 — Fixation of fair rent under. Sec- 
tion 26 — Tenant contending that he is not 
cultivating ‘tenant’ — Duty of Court 
“5 Mad 2 C (Fan) 
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Maharashtra Prevention of Dangerous ` Acti- 


vities of Slumlords, Bootleggers and Drug-. 


Offenders Ordinanace (3 of 1981) 
See under Public Safety. 


Marumakkathayam Law 
Acquisition of property by wife ani 
children constituting a natural group ami 
forming a tavazhi by themselves — Held, 
presumption arose that acquisition was on 
behalf of tavazhi Ker 234 A (Oct) 
—--Construction of house on. tavazhi pro- 
perty by some members of tavazhi — Such 
construction cannot entitle them to reserva- 
tions of the same Ker 234 B (Oct) 


Motor Vehicles Act (4 of 1939) - 

S. 2 (3) — See Ibid, S. 2 (29) 

Cal 231 A (Oct) 
——S. 2 (29), 2 (3), 48, 57 — Mini Buses — 
They are stage carriages and not contract 
carriages — Provisions relevant for grant of 
stage carriage permits, their renewal, can- 
cellation and extension are applicable 

Cal 231 A (Oct) 


Ss. 45 (4), 46 (1), 47 (3), 48 (1) and (3, 
57 (2) and (3) proviso, 
Stage carriage permit — Recommendation 
by R. T. A. to increase scope of permits — 
Application by petitioner accordingly — Re- 
jection —- Validity . Raj 106 (May) 
r——-S. 46 (1) — See Ibid, S. 45 (4) 
Raj 106 (May) 
ree, 47 (3) — See Ibid, S. 45 (4) 
Raj 106 (May) 
—s. 48 — See Ibid, S. 2 (29) 
Cal 231 A (Octi 
——S. 48 (1) and’ (3) — See Ibid, S. 45 (4)~ 
Raj 106 (May) 
——-Ss. 48 (3) (xxi). and 57 (8) — Extension 
of permit overlapping route of others — 
Mandatory provisions of S. 57 (8) — Com- 
pliance - Cal 231 C.(Octi 
——-S, 57 — See Ibid, S. 2 (29) 
o Cal 231 (Oct: 
—-——S. 57 (2) & (3) Proviso ~—- See Ibid, Sec- 
tion 45 (4) - Raj- 106 (May: 
——-S. 57 (8) — See Ibid, S. 48 (3) (xxi) 
-` Cal 231-C (Oct? 
eee) 62 (1), Proviso — See Ibid, S. 45 (4) 
Raj 106 (May: 
——Ss. 95, 110-B — Compensation — Claim 
for — Vehicle not insured with insurance 
company on date of accident — Insurance 
company would not be liable to pay com- 
pensation All -229 A (Oct) 


=S. 95 (2) (ce) — Liability for payment of 
compensation — It rests entirely on the in- 
surer — Owner and/or. driver cannot be 
made to pay half of compensation’ 
Gauhati 136 (Jun) 
—-—S. 96 (1) — Extent of liability of insurer 
— Besides sum assured insurer is also liable 
to pay costs and interest Guj 73 B (Apr) 
——S. 110-A — Limitation Act (1963), Sec- 
tions 6 (1), 7 — Joint application for com- 
pensation by one major and 2 minor legal 
representatives — Application made 13 
months after accident — Benefit under Sec- 
tions 6 and 7 (2) — Availability 
Ali 34 (Mar) 
—-=S. 110-A -— Period of limitation — 
Valuation can be revised- even after limita-. 





62 (1) proviso — . 


Motor Vehicles Act- (contd) > 
tion if no prejudice is thereby caused to the 
other side Guj 73 A (Apr) 
=, 110-B — ‘See also Ibid, S. 95 -. 

All 229 A (Oct) 


=o, 110-B — Accident — Headon collision — 


between omnibus and  auto-rickshaw — 
Contributory negligence of :drivers 

Guj 11 A (Jan) 
——S, 110-B — Accident — Claim — Joint 
tort-feasors — Right of claimant to »roceed 
against any party Guj 11 B (Jan) 


—~——§, 110-B — Accident — Injury sustain- 
ed by claimant — Permanent disability to 
the extent of 40% in right leg — Held that 
there was medical evidence in this regard 
and Tribunal was in error in helding that 
the victim suffered disability because of 
carelessness on his part or because of want 
of proper treatment Guj 11 C (Jan) 
~~——5, 110-B — Negligence — Accident oc- 
curring on account of bursting of the tyre 
of the car — Death of driver — Held on 
facts that the accident must be attributed 
to the negligence of the owner of car 

Guj 52 (Mar) 
—~—-S, 110-B — Claim petition ` —- Burden 
and onus of proof — Nature of . 

Guj 53 (Mar) 
sg 110-D = Cross-objection is maintain- 
able even in appeal under S. 110-D ~ 


All 229° B`- (Oct) 


nn 110-F — “Any claim” — Lorry, used 
for transporting goods, damaged ` by bus 
dashing against it — Owner unable to run 
lorry for two days, thereby losing two 
days’ income — Claim is covered by phrase 
“any claim” — Suit in respect of such claim 
is not maintainable. . Mad 206 (Aug) 


_ MUNICIPALITIES 


fer Pradesh Municipalities Act (6- ‘of 
965 
S. 3 (5) and (6) — Some area within 
jurisdiction of a Ilocal authority included in 
a Municipality — Powers of Government to 
transfer or exclude such.area_. 

' 'Andh Pra 4 A. 43 an) 
—-—S. 11-B (3) — Some voters of a ward 
entered in electoral rolls at more than one 
place of same Panchayat but not of another 
Municipality — Electoral roll of that’ ward 
not hit by Section | 11-B Andh Pra 4 B (Jan} 


— Delhi Municipal Corporation Act (66 of 
1957). . a 

——S. 2 (24) — ‘See. Tbid, S. 414 ‘ 

Delhi 134 A (Jun) 
——Ss. 114, 2 (24), 119 — Property tax — 
Imposition of — Validity Delhi i A (Jun) 
~S, 119 — See Ibid, S. 114 

Delhi 134° A (Jun) 
~S. 120. i) (2) — ‘Liability. for payment 
of property tax under Cl. (1) (c) —— Expres- 
sion “right to. let”. — Liability. depends on 
vesting of right to let the property ` 

Delhi 134. B (Jun) 
——S. 124 —. See Ibid, S. 169 

Delhi 134 C (Jun) 
————-§.. 126 — See Thid, S. 169 

Delhi 134 C (Jun) 
EES 169, 124, 126 — Levy of property tax 
on plot of land belonging to petitioner — 


yi 


wl 
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Municipalities — Delhi Mun: cipal. Constr 


tion Act (contd.).. ae 


Proceedings under Ss. 124 and 126 — Suit — 
Maintainability - Dehi 134 C (Jun) 


_ «Kerala Municipal a eta sion Act (30 of 


1961) 
—-—Ss. 3 (29), 210 (2) — Members of public 
have legal right to use- fcotpaths im an 
unobstructed manner — It :s duty of Col- 
lector and Corporation to r2move  obstruc- 
tions in public streets . Ker 118 B (May) 
e——S, 210 (2) — See Ibid, ©..3 (29) 
Ker 118 B (May) 
-Madhya Pradesh Municipalities Act (837 of 
1961) 
umm —S, 5 (28) — Public stree: — What is 
i Madh Fra 236 B (Oct) 
om —S, 187 — See also 
(1) Ibid, S. 298 (1) 
Madh Pra .236 E (Oct) 
(2) Civil P. C., (1908), O. 7, R..7 
Madh Pra 236 F (Oct) 
wu SS, 187, 194, 223 and 288 — Construction 
of gallery by plaintiff withcut permission we 
Removal of — ‘Authority 
Madh Pra 236 C (Oct) 
| 187 (6) and (2) — Right to proceed 
with proposed work — When could not be 
said to have been acquired 
Madh Pra 236 A (Oct) 


C (Oct) 


m—S, 104 — See 
(1) Ibid, S. 187 © Madh Pra 236 
(2) Civil P. c. (1908), O. 41, R. 33 
i Madh. Pra 236 G (Oct) 
m, 223 -—, See also Ibid, 5. 187 
Madh Pra 236 C (Oct) 
mS, 223 — - Applicability . — S. 223 has no 
application. to a case of overhanging en- 
croachment ` Madh Pra 236 D (Oct) 
——S. 298 — See Ibid, S. 1&7 
Madh Pra 236 C (Oct) 
———Ss. 298 (1), 187 — Applicability — Con- 
ditions precedent: for — Word “work” in 
S. 298 (1) does not include demolition of 
existing work.— Reliance on. S..187 as an 
aid to construction of S. 298 (iy is. of no 
avail . Madh Pra 236 E (Oct) 


Vy sore Town Municipalities Act (22 of 
1951) 

—-—5S. 100 — See Mysore Land Revenue 

Code (1888), S. 143 Kant 202 B (Aug) 


—Punjab Municipal Act (3 of 1911) i 
wr — OS, 95, 86 — Assessmer-t of annual let- 
ting value — Assessee challenging assess- 
ment by filing a suit — Swit not maintain- 
able — Special remedy provided under Act, 
excludes jurisdiction of Civil Court 
Delhi 46 B (Mar) 
——S. 86 — See Ibid, S. 85- 
- Delhi 46 B (Mar) 


me——S. 215 (1) (2) — Gereral Clauses Act 
(1897), S, 27 — Municipal Committee send- 
ing notices to assessee as provided in Sec- 
tion 215 (1) (2) — Notices returned’ unserved 
m- Assessee failing to prove non-compliance 
of S. 215 -— Presumption wculd be that there 
was proper services of notite 

` Bethi 46 A (Mar) 


a ` 
oe 


Mysore Land Revenue Cede (4 of 1888) 


——S. 143 — My sore Town Municipalities 
Act (22 of 1951), S . 100 — Repugnaney be- 


8 3 (2) — 


Mysore Land Revenue Code (contd. 
tween special provision of law and general 
provision of. law — Special provision abro- 
gates the general provision 

Kant 202 B (Aug) 


——S. 187 — Decree creating charges on 
property for recovery of tax in Municipality 
— Sale of property by public auction prior 
to suit -- Sale confirmed, but sale certifi- 
cate not issued — Auction-purchaser not a 
necessary party to the suit — Decree creat- 
ing the charge was valid Kant 202 A (Aug) 


Mysore Town Municipalities Act (22 of 1951) 
See under Municipalities. 


National Security Act 
See under Public Safety. 


(65 of. 1980) 


National Security Ordinance (1980) 
See under Public Safety. , 


Negotiable Instruments Act (26 of 1881) 
——5S. 64, Exception — Specified place — 
Presentment is necessary if promissory note, 
payable on demand, is payable at a specified 
place Punj 222 A (Aug) 


——S. 76 (c) — Applicability — Section ap- 
plies only if part payment is proved by 
party alleging it Punj 222 B (Aug) 


—— 5: 76 (d) — Applicability — Section is 

limited to bills of exchange and cheques 

only and does not extend to promissory notes 

Punj 222 C (Aug) 

‘Northern India Canal ənd Drainage Act ~ 
(24 of 1873) ~ 


——Ss. 30A, 30B (2) — Scheme prepared 
under S.. 30-A — Power. of Divisional Canal 
Officer to modify — Scope Punj-104 (May) 
——S 30-B (2) — See Ibid,- S. 30-A 
- .Punj 104 (May) 
Orissa Gram Panchayats Act (1 of 1965) 
See under Panchayats. 


Orissa Gram Panchayat Rules (1968) 
See under Panchayats. — 


Orissa.. Ministerial Service (Method of Re- 
cruitment and Conditions of Service of 
Clerks and Assistants in the District OM- 
ees and Office of the Heads of Depart- 

ment) Rules (1963) 

——R. 2 — „See Constitution of India, Arti- 

cle 309 Orissa 259 (FB) (Nov) 

——R. 29 — See Constitution of India, Arti- 

cle 309 Orissa 259 (FB) (Nov) 


Orissa Money Lenders Act (3 of 1939) | 
See under Debt Laws. 


PANCHAYATS 


_-Andhra Pradesh Gram- Panchayats Act 

(2 of 1964) 
——S. 3 (2) — Notification under, for bifur- 
cation of Gram Panchayat — Joint Collec- 
tor having full additional charge of the post 
of Collector — Entitled to issue notification 
_Andh Pra 36 A (Mar) 


‘A. P. Gram Panchayats 
(Declaration of Village) Rules (1969), R. 8 — 
Notification under S. 3 (2) for bifurcation of 
Gram Panchayat — Resolution’ by affected 
Gram Panchayat opposing bifurcation — 
Some of the members of Gram Panchayat 
who ves in favour of bifurcation ‘prevent- 


30 


Panchayats — A. P. Gram Panchayats Act . 
(contd.) 

ed from attending meeting Resolution 
could not be treated as unanimous — Rule 8 
requiring Collector to record special reasons, 
- held, not applicable Andh Pra 36 C (Mar) 
—S.3 (2). — A. P. Gram Panchayats 
{Declaration of Village) Rules (1969), R. 4 — 
Applicability of R. 4 — Rule does not apply 
to a case where a hamlet is sought to be 
excluded from Panchayat 

Andh Pra 36 D (Mar) 
——S5. 3 (2), Proviso — Notification for bi- 
furcation of Gram Panchayat ‘— Collector 
issuing show cause notice to affected Gram 


Panchayat — Notification issued after con- 


sidering the resolution opposing bifurcation 

— Held. provisions of S. 3 (2), Proviso were 

complied with — Notification not illegal 
Andh Pra 36 B (Mar) 


—Andhra Pradesh Gram Panchayats (Dec- 
Jaration of Village) Rules (1969) 


——R. 4 — See Panchayats — Andhra Pra- 
desh Gram Panchayats Act (1964), S. 3 (2) 
Andh Pra 36 D (Mar) 
—R. 8 — See Panchayats — Andhra Pra- 
desh Gram Panchayats Act (1964), S. 3 (2) 
Andh Pra 36 C (Mar! 


—Assam Panchayati Raj Act (11 of 1973) 
——S. 138 — See Constitution of India, Arti- 
cle 226 Gauhati 201 (Augi 


—Bihar Panchayat Samities and Zilla Pari- 
shads Act (6 of 1962) 
'——S§. 32 — Bihar Panchayat Samities and 
Zilla Parishads (Conduct of Business) Rules 
(1963), R. 6 — Starting point for ‘limitation 
of three days — Time runs from completion 
of period of seven:days for calling special 
meeting — -Limitation prescribed is not man- 
datory ; Pat 178 (Jul 


—Bihar Panchayat Samities and Zilla Pari- 
Shads (Conduct of Business) Rules (1963) 
——R. 6 — See Panchayats — Bihar Pan- 
chayat Samities and Zilla Parishads Act 
(1962), S. 32 Pat 178 (Jul) 


—Gujarat. Gram and Nagar Panchayats 
Taxes and Fees Rules (1964) 
——R. 3 — See Panchayats — Gujarat Pan- 
chayats Act (1962), S. 178 
Guj 291 B (Dec) 
——R. 4 — See Panchayats — Gujarat Pan- 
chayats Act (1962), S. 178 Guj 291 B (Dee) 


——Rr, 9 to 15 — See Panchayats — Gujarat 
Panchayats Act (1962), S. 178 
Guj 291 A (Dec) 
——R. 17 — See Panchayats Gujarat 
Panchayats Act (1962), S. 178 
Guj 291 A (Dec) 


rd 


——R. 18 — See rarer hig —~ Gujarat 
Panchayats Act (1962), S. 178 

Guj 291 A (Dee) 
.——R. 19 — See ee ~— Gujarat 


. 178 
Guj 291 A (Dec) 


—Gujarat Panchayats Act (6 of 1962} 
——S. 81 — - See Tbid, S. 178 ` l 
Guj 291 A, B (Dec} 
——S. 82 — See Ibid, S. 178 

Guj 291 A (Dee) 
=S. 87. — ‘See Ibid, S. 178 

Guji 291 A (Dec) 


Panchayats Act (1962), 


w 
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Panchayats 
(contd.) 
~~-—-Ss, 178, 81, 82, 87, 294 — Scope of sec- 
tions ~~ Gujarat Gram and Nagar Pancha- 
yate Taxes and Fees Rules (1964), Rr. 9 to 

15, 17, 18, 19 — Applicability of rules 

Guj 291 A (Dec) 
eee 178, 81 — Gujarat Gram and Nagar 
Panchayats Taxes and Feées Rules (1964), 
Rr. 3, 4 — Levy of general and special 
water rate — Initial annual rates reduced 
— Subsequent resolution to withdraw those 
concessions — Non-compliance of Rr. 3 and 
4-—- Resolution automatically by itself was 
otiose Guj 291 B (Dee) 


Act 


Gujarat Panchayats 


_ nS, 294 ~~ See Ibid, S. 178 


Guj 291 A (Dec} 


-Kerala Panchayats Act (32 of 1960) 

———n, 54 (2) and (3) — Notification under 
S. 143 (1} and (3) dated 10-9-64 — It only 
empowers District Panchayat Officer to re- 
ceive written notice of intention to make 
motion of no confidence in the President and 
not to convene a meeting in exercise of 
powers under S 54 (3) — Held resolution 
passed and notice issued under S, 54 (3) 
calling the petitioner to resign his office was 
null and void Ker 15 (Jan} 


~, 57 (1) and (2) — See Ibid, S. 65 
Ker 150 B (Juny 
Ss. 65, 57 (1) and (2) — Distinction be- 
tween ‘Ss. 57 (1) and (2) — Object of S. 65 
Ker 156 B (Jun) 


—Madhya Pradesh Gram Panchayat Elec- 
tions and Co-option Rules (1963) 
—-R. 8. — See bid, R. 11 
Madh Pra 152 (Jun} 


e RT, 1, 8 — Scone of — Power of Au- 
thorised Officer to alter voters’ list under 
R. 11 — Permissible only on facts which. 
came into existence. after finalisation of list 
uncer R. 8 (4) Madh Pra 152 (Jun) 


-Orissa Gram Panchayats Act (1 of 1965) 
~~, 159 — Orissa Gram Panchayats Rules 
(1968), R. 87 (hi Proviso — Ferry auctioned 





‘thrice. by Gram. Panchayat — Off-set price 


not reached by even highest bid — Settle- 
ment after negotiation. for more price 
Bidder had no right to challenge settlement 

Orissa 208 (Aug) 


-rissa Gram Panchayats Rules (1968) 

R 87 (h), Proviso — See FNS bates — 

Orissa Gram Panchayats Act (1965), 159 
Orissa ner (Aug) - 


—Punjab Gram Panchayat Act (4 of.1953) - 
i, 105 (4) — Member ceases to be a 
member net on account of fresh’ elections 
having taken place but only on date when 
he lays down office in favour of his succes- — 


sor Punj 307 (Dec} 


~Uttar. Pradesh Kshettra Samitis and Zilla 
Parishads Adhiniyam (83 of 1961) 
——§. 43 (1) (v) — See Ibid, S. 142 -(1) 

All 226..(Qct} 
momo 8, 142 (1), 33 (1) (v) — Imposition of 
fee — Use or ee -—— Interpretation 
of Al 226 (Oct) 





wh 


oS. 7 — See Civil P. ©. 
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Partnership Aet (§ of 1932) . 


——S. 4 — See Sales Tax — Bengal Finanee 
Sales Tax) Act (1941), S. 2 +c) 
. Delhi 110 A, B (FB) (May) 


R. 17 i 
——S. 39 — See Sales Tax — Bengal Fin- 
ance (Sales Tax) Act (1941), S. 2 (c) 

Delhi 110 4, B (FB) (May) 


~-——S. 69 — See Arbitration Act (1940), See- 


tien 20 J and K 142 (Jun) 
——S. 68 (1) and (2) — Applicability 
Him Pra 139 (Jun) 
Penal Code (45 of 1860) 
——S. 171-C — See Representation of the 
People Act (1951), S. 123 (2) 
Gauhati 70 C (Apr) 
——S. 171 (™ — Election ofence — Casting 
ef vote once — Presumption 
Gauhati 113 K (May) 
-——S, 383 — See Public Sefety — Madhya 
Pradesh ‘Dakaiti Prabhavit Kshetra Adhya- 
esh (1981), S. ll 
Madh Pra 151 E (FB) (Jun) 


. —S, 391 — See 


(1) Pubiie Safety — Madkya Pradesh Da- 
kaiti Prabhavit Kshetra Adhyadesh 
(1981), S. 2 (f) and (g: 

Madh Pra 151 B (FB) (Jun) 
¢2) Publie Safety — Madkya Pradesh Da- 
aiti 


(1981), S. 
Madh Pra 151 E. (FB) (Jun) 
——S, 395 ~» See Public Sefety — Madhya 


Pradesh. Aer ace Prabhavit Kshetra Adhya- 


desh (1981), S 
Madh Pra 131 E (FB) (Jun) 


Potice Act (5 of 1861) 
——§S, 16 — Quartering of additional police 
force in disturbed area — Power of Govern- 
ment Andh Pra 241 A (FB) (Aug) 
——S. 15 (3) — Quartering of additional 
police foree in disturbed area — Cost of 
such police force — Obligation on inhabi- 


tants — Exemption from — Notice to. in-. 


habitants is not necessary 

Andh Pra 221 B (FB). (Aug) 
~———S, 15 (4) — See also-Constitution 
India, Art. 226 Andh Pra 221 E (FB) (Aug) 


——-S.15 (4) — Quartering of additional 
police force in disturbed area — Apportion- 
ment of costs — Question of giving notice 


dees not arise Andh Pra 221 C (FB) (Aug) 
——S, 16 (4) — Quartering of additional 
police force in disturbed arza -—- Cost of — 
Determination — Duty of Ee 
Andh Pra #22 D (FB) (Aug) 
Precedents 


~—_See Constitution of Incia, Art, 226 
Him Pra £57 D (FB) (Nov) 
———Decisions — Binding nature of 
‘Sikkim 247 E (Oct) 


Prevention of Food Aduneration Act 
(37° of 1954": 
——S, 16 (1) (a) (i) — Sale of adulterated 
curd ==- Sentence -— Severity of 
Punj 126 B (FB) (Jun) 


Prevention of Food Adulterztion. Rules (1955). 


——R. 9 (j) — Requirement as to time limit 
within which copy of report of Public Ana- 


` Madhya: 


cw Kshetra Adhyadesh. 


Prevention of Food Adulteration Rules 
{contd.)} 7 l 
lyst to be given to accused — Rule, held 


was directory in substance — Mere infrac- 
tion irrespective of prejudice would. not 
vitiate proceedings, (1978) 80 Pun LR 122 and 
1980 Cri LJ 1232 (Pt, C} (Punj); Overruled; 
1977 Cri LJ 154 (Pt. A) (Cal); Dissented: from 

Punj 126 A (FB) (Jun) 
——_R. 18 — See Criminal P. C. (1974), Sec- 
tien 102 Punj 220 (FB): (Aug) 


Provincial Insolvency Act (5 of 1920) 
~——S. 3 (b) — Release deed by debtor re- 
lied on as act of insolvency — Debtor alleg- 
ing prior court sale ‘of property, subject- 
matter of release deed, in favour of releasee 
— Documents pertaining to court sale not 
filed: -~ Case remanded! Mad: 300 (Dec) 


PUBLIC SAFETY 


—MMadhya Pradesh Dakaiti Aur Vyapharan 
Prabhavit Kshetra Act (36 of 1981) 

——S, 2. (f) — See Madhya Pradesh Dakaiti 

Prabhavit Kshetra Adhyadesh: (1981), Sec- 

tion 2 (f) Madh Pra ¥51 A (FB) (Jun) 


Pradesh Dakaiti Prabhavit 
Kshetra Adbyadesh. (5: of 1981) 
—S. 2 (b) — “Dacoit’, meaning of 
Madh. Pra 15! C (FB) (Jun) 
——S5, 2 ($) — “Specified offence’, meaning 
of Madh Pra 151 A (FB) (Jun) 
——S. 2 (f) end (g) — “Dacoity” interpreta- 
tien. of — Definition of “dacoity” ascertain- 
ed in S. 391 of Penal Code can be used for 
understanding that word as used! in S. 2. (f). 
BM. C. C. No, 1334 of 1983, B/- 1-10-1963 
(Madh Pra), Overruled: l 
Madh. Pra 15: B: (FB) (Jun) 
——S,. 5 (2) Proviso — Grant of bail’ — Pro- 
viso deals with a stage before challan is fI- 
ed — It supersedes the Proviso to S. 167-(2) 
of Cr, P. C. Madh Pra 15! D (FB) (Jun) 
——5. Ft — Offence under — If amounts te 
specified’ offence 
Madh Pra 151 E (FB). (Jun) 


. Punjab Customs (Power to: Contest) Act 
(2 of 2926) 
—S5: 7 — Suit for declaration that gift 


- deed was not binding on plaintiff as -aliena- 


tion was against custom — Suit dismissed 
— Appeal alowed — Second Appeal — 
Held, alienation could not be challenged in 
view. of amendment — Appeal allowed i 

Punj 240 (Oct) 


Punjab General Sales Tax Act (46 of 1948) 
See under Sales Tax. 


Punjabi University Act (85 of 1961} 
See under Education. 


Punjab Medical. Education. Services: (Class D 
Rules (978) 
See under Education. 


Punjab Municipal. Act (3 of 1911) 
See under Municipalities, 


Punjab Police Rules. (1934) 
pre ag 22.16 (2) — See Criminal P. C. 
(1974), S: 102° Punj: 220: (FB) (Aug) 
—— Phra: Ai aa — See Criminal P. C. 
(1974), S: 102: . Punj. 220 (FB) (Aug) - 


a 
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Punjab Relief of Indebtedness Act (7 of 1934) 
See under Debt Laws, 


Punjab University Calendar (1979) 
See: under Education. 


Railways Act (9 of 1890) 

9S. 27, 28 — Goods Tariff No. 35, Part 1, 
Vel. 1, R. 701 (7) Gx) and Circular, D/- 13-12- 
1978 — Circular D/- 17-5-1973 requiring 
booking of coal in “smalls” to be under “to 
pay” invoices — Additions mace in R. 701 
(7) (ix) not violative of Article 14 of Con- 
stitution — Circular D/- 11-5-1973 also does 
not suffer from vice of discrimination 

Cal 6 A (Jan) 
-5 28 — See Ibid, S. 27 Cal 6 A (Jan) 
5, 78 (b) —- Defendant, a consignor és 
well as original consignee of goods — Er- 
dorsement of railway receipt in favour of 
plaintiff bank — Such endorsement not in- 
formed to railways by bank — Delivery of 
goods by railway authorities after 7 days of 
termination of transit and after obtaining 
indemnity bends from defendant ~— Rail- 
ways not responsible for. consequent loss to 
the plaintiff on that account 


Madh Pra 65 B (Mar) 


memes, 80 — Suit against Northern Railway 
~~ Place of Court in ‘which suit filed falling 
under Southern Railway — Southern rail- 
way not made party — Suit not maintain- 
able in view of S. 80 Mad 86 (Apr) 


Rajasthan Electricity (Duty) Act 
(12 of 1962) 
om, 2 — Notification No. F 16 (15) F.D,/ 
R.T./14 Pt, D/- 1-11-1965 —° Firm carrying 
on business of cold storage — It is an in- 
dustry engaged. in processing of goods 
within meaning of the Notification — Elec- 
tricity duty could be recovered from firm 
at the rate.of 1 n.p. per unit only and 
not 5 n. p. per unit _, Raj 214 B (Aug) 
amon, FJ — See Constitution of India, Arti- 
cle 226 Raj 214 A (Aug) 


Rajasthan Entertainment Tax Act 
(24 of 1957) 

95, 7, 21 — Rajasthan General Clauses 
Act (8 of 1955), S. 28 — Notification grant- 
ing exemption from entertainment tax’ — 
Power to cancel exemption held, conferred 
in view of S, 23 of Act of (1955) which ap- 
plies in view of S. 2l of: Act (1957) 

“Raj 187 B (Jul 
S7 (2) — See Constitution of India. 
Art, 226 ‘Raj 187 A (Jun! 
wm, 21 — See [bid,-S. 7  Raj187 B (Jul 


Rajasthan General Clauses Act 
(8 of 1955) 
3, 6 — See Houses & Rents — Rajas- 
than Premises (Control: of Rent & Evic- 
tion) Act. (1950), S. 6 Raj 94 (Apr) 
mD. 23 — See Rajasthan Entertainment 
Tax Act (1957), S. 7 Raj'187 B (Jul) 


Rajasthan High Court Rules (1952) 
See under High Court Rules & Orders. 
Rajasthan Housing Board Act 


. (4-0f - 18970) `- 
aS: 53 — Rajasthan ‘Housing Board (Dis- 


posal of. Property) Regulations (1970), Re- 
gulation: 34-— AHotment of plots by © draw 
ef ‘lots..— Name of applicant eligible for. 


Ss ° ‘17 ang 49 — Agreement - 


Rajasthan Housing Board Act (contd) 

participation in draw, not included — Ef- 
fect Raj 195 A (Jul) 
——S..58 — Rajasthan Housing Board (Dis- 
posal of Property) Regulations (1970), Re- ' 
gulations 1, 3C and 31 — Allotment of plots 
by drawing lets — Non-inclusion of names 
of eligible applicants in first draw — Re- 
draw held immediately on conclusion of 
first draw cn detection of mistake — Ac- 
iion is not open to challenge on ground of 
arbitrariness Raj 195 B (Jul) 

Rajasthan Housing Board (Disposal of 
Property) Regulations: (1970) 

—— Regn. 1 — See Rajasthan Housing Board 
Act (1970), S. 53 Raj 195 B (Jul) 


——Regn 30 — See Rajasthan Housing 
Board Act (1370), S. 53 Raj 195 B (Jul) 
——Regn. 31 — See Rajasthan Housing 
Board Act (1£70}, S. 53 Raj 195 B (Jul) 
—— Regn. 34 .— See Rajasthan Housing 
Board Act (1£703, S., 53 Raj 195 A (Jul) 
——R. 14 —. Sse Constitution -of India, Arti- 


cle 320 (3) Raj 31 D (Jan) 
——R. 19, Sch. II.— Allocation of 25 per 
cent of total marks for viva voce examina- 
tion — Itis arbitrary and unreasonable 
and is constit cutiońally invalid 

: Raj 31 E (Jan) 


Rajasthan Premises (Control of Rent 
and Eviction) Act (17 of 1950) 
See under Houses & Rents. l 
Rajasthan Tenancy Act (3 of 1955) 
See under Tanancy ` Laws.’ 


Rajasthan Urban Improvement Act 

(35 of -1959) i 
——S. 52 (2) — See also Ibid,’ S. 101 (1) 
(d & (ea) . . Raj 30 B (Jan) 
——S. 52 (2) — Provisions regarding indi- 
vidual service of notice and publication and. 
pasting of notice — Provisions are ‘manda-. 


tory Raj 30 A (Jan) 
— S. 52 G — Non-compliance of. provi- 
sions of S. 52 (2) — Question .of prejudice. 


has no u aa while considering validity .: 
of acquisition in view of- mandatory provi- 
sion of S, 52 (2). l Raj 30 C (Jan). 


——S,. 52 (2) — Non-observance of manda- 
tory provision of S. 52 (2) — It’ would 
cause substantial failure of justice and 


owners of land are-entitled tọ claim. re- 
lief under extraordinary jurisdiction.of High... 
Court under Art. 226 of Constitution 
Raj 30-.D (Jan) 
——S. 52 (2) — Validity of notification — 
It is to be judged from facts and. circum- 
stances as they existed at the time of is- 
suance of notitication and not from sub-, 
sequent ‘events viz, subsequent resolution 
passed by Trust” Raj 30 E (Jan) 
——Ss. 101 (1). (d) and (e), 52 (2) — Effect 
— Provisions of S..52 (2): not substantially 
complied with — It is not a case of omis- 
sion, defect or irregularity but a case of il- 
legality not covered by Cls. (d) and (e) 
Raj 30 B (Jan) 
‘Registration . Act- (16 of- 1908) 
‘requiring’: 
registration, but not registered =, Admissible i 


S in evidence for fouateral purpose 


Punj 305: (Dee) . 


.—R. 5 (2 
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Registration Act (contd.) - 
“D, 49 — See 
(1) Ibid, S. 17 

(2) T. P, Act (1882), S. 54 

All 266 A (Nov) 

Registration of Election Rules (1960) 
—-See -Representation of the 
“People Act (1950), S. 20 
Gauhati 113 G (May) 


Representation of the 2eople Act 
(43 of 1950) 
-—--, 20 — Representation of the People Act 
(1951), S. 60 (a) —. Registration of Electors 
Rules, 1960, R. 6 (2) — Conduct of Election 
‘Rules, 1961 R. 18 — Service elector shown 
‘In electoral rolls — They cannot vote ex- 
<cept by postal ballot Gaunati 113 G (May) 
mSS, 79 (d), 123 (2)-— “Electoral right” — 
‘Definition of —— Includes right of candidate 
‘to legitimately canvass voters 
Panj 242 A (Oct) 
aS, 123 (2) — See also Ibid, S. 79 (d) 
Funj 242 A (Oct) 
“S, 123 (2) — Corrupt practice — What 
amounts to Punj 242 B (Oct) 
=D, 123 (2) —~ Election offence — It is 
“complete the moment attempt is made and 
attempt need not be successful 
Punj 242 C (Oct) 
m, 123 (2) — Polling agent of candidates 
‘installing fear in voters’ minds — Consti- 
“tutes election offence Funj 242 D (Oct) 


Representation of the People Act 
(43 of 1951) 
~~, 60 (a) — soe? een of the 
-People a (1950), S 


Punj 305 (Dec) 


cae 113 G (May) 
nemer Y S 81 and 87 — Gauhati High Court 
“Rules Chapter VIII-A sub-rule (1) — Elec- 
“tion petition -—- Enclosures — Petition to 
“accompany one extra copy under sub-r, {1) 
(a) — Provision is not ultre vires 
Gaukati 113 B (May) 
tom, 81 (3) — Gauhati High Court Rules 
‘Chap. VII-A sub-r. (1) -—- Election petition 
-= Presentation — Compliance of procedure 
= mone Presumpion — Burden of proof 
Gauhati 113 C (May) 
s5. 81 (3) — Gauhati High Court Rules 
‘Chap. VII-A, sub-rule (1) — Election pe- 
‘tition — Copies to be enclosed — Attesta- 
‘tion by petitioner Gauhati 113 D (May) 
mD 83 — See also 
(1) Ibid, S. 113 (1) Gathati 70 D (Apr) 
(2) Ibid, S. 123 (D) & (2) 
Gauhati 70 C, E (Apr) 
-wem 83I — Election petition — Trial 
"Manner — Standard of proof 
Gauhati 113 L (May) 
——Ss, 83 (1), 123 (1) and [2) Election 
-offence — Allegations of -—~ Lacking in 
-material facts —- There camnot be roving 
‘inquiry Gauhati 70 G (Apr) 
=>, 83 (1) (b) —  Eleczion petition 
‘Charge of corrupt practice — Full parti- 
‘culars must be given Geuhati 113 E (May) 
~———Ss, 83 (1) (b) and 122 (1) (A) (b) 
Corrupt practice — Full statement as to 
‘word ‘induce’ ~—- Meaning of 
å ' Gauhati 113 M (May) 
1982 AIR NOC Indexes/3 (1) 
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Representation of the People Act (contd.) 
——S,. 83 (1) (c) 
Rules (1961), R. 94-A read with Form 25 
— Defective verification — Election petition 
cannot be dismissed for such defect — 
Non-compliance with R.27 of Ch. 4 of 
Gauhati High Court Rules — Not fatal to 
petition Gauhati 70 A (Apr) 
——S. 83 (1) (c) Election petition 
Verification — Manner of 
Gauhati 113 A (May) 
——S, 87 — See Ibid, S. 81 
Gauhati 113 B (May) 
——S. 100 — See Ibid, S. 123 (1) & (2) 
. Gauhati 70 E (Apr) 
——§S§. 100 (1) — See Ibid; S. 123 (2) 
Gauhati 70 C (Apr) 
——S. 123 (1) — Election offence of bribery 
— Commission of — State Government is 
not a “person” within S. 3 (42) of General 
Clauses Act — State Government cannot 
be held to be agent of returned candidate 
Gauhati 70 B (Apr) 
——Ss. 123 (1) and 83 — “Bribery” — Cor- 
rupt practice of — Allegation as to — Al- 
legation of “bargain”, a material fact must. 
be stated for such allegation in the election 
petition Gauhati 70 D (Apr) 
——S. 123 (1) — Bribery — Corrupt prac- 
tice of — What constitutes 
Gauhati 70 F (Apr) 
——S. 123 (1) & (2) — See also Ibid, Sec- 
tion 83 (1) Gauhati 70 G (Apr) 


——Ss. 123 (1) and (2), 83, 100 .— Election 


petition — Corrupt practice of “bribery” 
and “undue influence” — Allegations as 
to — Material facts furnishing cause of 


action for the same not alleged such alle- 


gations will not go to trial —- They must 


be struck out under O. 6; R. 16 Civil P.C. 

Gauhati 70 E (Apr) 
ee. 123 (1) (A) (b) — See Ibid, S. 83 (1) 
(b) Gauhati 113 M (May) 
——Ss, 123 (2); 100 (1) and 88 — “Undue 
influence’ — It has same meaning as in 
S. 171-C of Penal Code — Essential ingre- 
dients of undue influence under Act must 
be pleaded in election petition 

Gauhati 70 C (Apr) 


Salé of Goods Act (3 of 1930) 
——5S. 61 (2) (b) ~~ Claim for interest — 


Agreement for supply for goods — Defec- 
tive goods supplied — Detention of goods 
when not wrongful — Entitlement for in« 


terest on amount of price paid 
Mad 101 (May) 


SALES TAX 


—Bengal Finance (Sales Tax) Act (6 of 
1941) 
——Ss. 2 (c), 4, 11, 11A, 16, 17— Delhi Sales 
Tax Rules (1959), Rr. 10, 12 (b), 39 (1), 39 
(1A) — Dissolved firm — Assessment of ita 
predissolution turnover — Not permitted 
expressly or impliedly by Act or Rules prior 
to insertion of S. 12F of the State Act 
Delhi 110 A (FB) (Mayj 
——Ss. 2 (c), 4, 5, 7,11, ILA ~— Dealer ~~ 
Definition of Partnership firm is a 


Conduct of Election - 
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Sales Tax — Bengal Finance (Sales Tax) 
Act (contd.) 
dealer within meaning of definition 
Delhi 110 B (FB) (May) 
——S. 4 — See Ibid, S. 2 (ec) 
Delhi 110 A, B (FB) (May) 
——S, 5 — See Ibid, S. 2 (c) 
Delhi 110 B (FB) (May) 
5. 7 — See Ibid, S. 2 (c) 
Delhi 110 B (FB) (May: 
——S. 11 — See Ibid, S. 2 (c) 
Delhi 110 A, B (FB) (May) 
——S, 11-A — See Ibid, S. 2 (c) 
- Delhi 110 A, B (FB) (May) 
——S, 16 — See Ibid, S. 2 (c) 


Delhi 110 A (FB) (May) 


——S. 17 — See Ibid, S. 2 (c)° 
Delhi 110 A (FB) (May) 
—Delhi Sales Tax Rules (1959) l 
——R. 10 — See Sales Tax — Bengal 
‘Finance (Sales Tax) Act (1941), S. 2 (c) 
Delhi 110 A (FB) (May) 
——R. 12 (b) — See Sales Tax — Bengal 
Finance (Sales Tax) Act (1941), S. 2 (© 
Delhi 110 A (FB) (May) 
——R; 39 (1) -- See Sales Tax — Bengal 
Finance (Sales Tax) Act (1941), S. 2 (c) 
Delhi 110 A (FB) - (May) 
——R. 39 (14) — See Sales Tax — Bengal 
Finance’ (Sales Tax) Act (1941), S. 2 (c) 
- Delhi 110 A (FB) (May) 


—RKerala General Sales Tax Act (15 of 1963) 


—-S. 5 (1); (2) — Purchase tax leviable on. 


last purchase —- Determination of rate of 


tax Ker 59 (FB) (Mar) > 


——Ss, 34 (3), 39 — Civil P. C. (1908), Sec- 
tions 105 (2), 11 — Assessment — Appeal 
before Appellate . Asstt. Commissioner -—~ 
Remand with finding in certain issue — 
No appeal against remand order — Asses- 
see not precluded from 
finding in appeal before Tribunal against 
final order — Provisions of Sec. 105 (2), 
'C. P. C. — Do not apply to proceedings 
under the Act — Finding in remand order, 
if res judicata Ker 60 (FB) (Mar) 
——S5., 39 “mme See ‘Ibid, S. 34 (3) 

Ker 60 (FB) (Mar) 
—Panjab General ‘Sales Tax Act (46 of 

1948) 

—S. 5 (1-A), Proviso — Claim of exemp- 
tion — Requirement as to -production of 
evecare from registered dealer — Nature 
of Punj 125 (FB) (Jun) 





Saurashtra Rent Control Act 
. (22 of 1951) ` 
See under Houses & Rents. 
Special Marriage Act (43 of 1954) 
—<-§,:34 — See Limitation Act .(1963), Sec- 
tion 12 Delhi 281 (Dec) 


Specific Relief Act (47: of 1963) 
——S. 10 — Contract of sale by respondent 
in favour of appellant — Subsequent sale 
of portion of property in question — Sub- 
sequent transferee found to be purchaser 
with notice — Decree must be passed in 
respect of entire property covered by agree- 
ment of sale : ' All 227 (Oct) 
—=.§, 12 — Agreement for sale found to 
be unenforceable regarding some portion of 


challenging the > 


Specifice Relief Act (contd.) 


property — Specific performance of Te 
maining part of contract, if can be grant- 
ed Ker 18 C (Jan 


——S. 13 (1) — See T. P. Act (1882), Sec- 
tion 43 Punj 183 (Jul> 
=S. 14 (3) (e) — See Civil P. C. (1908), ` 
. 39, R. 1 - Delhi 132 (Jun). 
~, 16 (€) — See Ibid, S. 20 
Andh Pra 272 B (Nov) 
~~~, 19 — Specific performance claimed 
against subsequent purchaser — Burden of 


proot Ker 18 A (Jan). 
9, 19 (b) — Trusts Act (1882), Ss. 9f 
and 96 — Specific performance of agree- 
ment ‘for sale — Against whom it can be 
enforced Ker 18 B (Jan) 


9, 20 — See also Limitation Act (1963), 
Art, 54 Andh Pra 272 A (Nov) 
9S. 20, 16 (c) — Specific performance of 
contract — Decree for — Grant of — Prin- 
ciples to be applied 
Andh Pra 272 B (Nov) 
9, 34 — Suit for declaration that plain- 
tiff and other jointly have one-third- share 
in suit property — No prayer for posses- 
sion -—- Practice is not to dismiss suit for 
want of prayer but to allow plaintiff to 
amend plaint ' Cal 275 A (Novy 
———— 5, 87 — See Civil P. C. (1908), ©. 39, 
R. 1 Raj 213 B (Aug) 
———-§, 38 — See ce 
(1) Civil P. ©. (1908), O. 39, R. I 
| Raj 213 B (Aug) 
(2) Karnataka Irrigation Act (1965), See- 
tion 62 Kant 144 C (Jun) 
mmm, 38 (3) (b) — Perpetual injunction — 
Suit for without seeking declaration of title 
~«- Viaintainability Kant 144 A (Jun). 
9, 59 — Will — Concurrent finding that 
deceased executed will in -favour of his 
nephew — Absence of recital in will why- 
deceased deprived his son and daughter 
from inheritance — That alone would be 
no ground to negative will 
* Pun§ %41 (Oct) 


Succession Act {39 of 1925) 
m 213 — Sea 
(1) Houses and Rents — Tamil Nadu 
Buildings ers and Rent Control). 
Act (1960), S. 2 (3) Mad 253 (Oct) 
(2) Houses and Cea — Tamil Nadu 
Buildings (Lease & Rent Control) Act 
(1960), S. 19 (2) Mad. 253 B (Oct) 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (25 of 1949) 
See under Hotses and Rents, 


Tamil Nadu Buildings (Lease and Rent 
Controls Act (18 of 1960) 
See under Houses and Rents. 


Tamil Nadu Cinems (Regulation) Act 
- {9 of 1955) 
om, J] — No objection certificate grant- 
ed to X to construct a. semi-permanent 
theatre within 2 years — Power of .Gov- 
ernment to. grant extension of the time so 
granted Mad 85 (Apr) | 


Tamil Nadu City Tenants Pretection 
5 Act (3 of 1922) 
See under Houses and Rents. - 
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‘Tamil Nadu Occupants of Kudiyiruppu 
(Conferment of Ownership) Act 
(40 of 1971) 
— Ss. 2 (8) and 3 (2) — Expression “the 
superstructure belongs to amy: person othar 
than suck occupant” — Secpe of 
i Mad 175 (Jul) 
——§. 3 — Benefit under -—- When avail- 
able Mad 301 (Dez) 
-—8§, 3 (2) — See Ibid, S. 2 
Mad 175 (Jt) 


Taxation 


Assessment — See Sales Tax — Bengal 
Finance (Sales Tax) Act (1£41), S. 2 (c) 
Delhi 1D A (FB) (May) 


TENANCY LAWS 


—Ceiling area — Comoutation — See 
‘Tenancy Laws — Kerala Land Reforms Act 
11964), S. 85 - Ker 16 (Jan) 


——Ceiling case — See Tenancy Laws — 
Kerala Land Reforms Act -1964), S. 85 (&), 
x9), (5) Xer 62 A (Mar) 


— Andhra Pradesh Land Reform (Ceiling cn 
Agricultural Holdings) Act ( of 1973) 
——S§. 20 — Review of case on ground of 
fraud practised by declarant as to his age, 
‘on basis of contradictory entries as to his 
date of birth in. educational records -—~ Per- 
missibility . Andrk Pra 271 (Nov) 


Bihar Consolidation of Holdings and Pre- 
vention of Fragmentation Act (22 of 1955) 
——S. 4 (b), (c) —. Bar of zegal proceedirg 
Pat 180 (Jul) 
~—Bihar Land Reforms (Fixation of Ceilirg 
Ares & Acquisition of Suzplus Land) Azt 
(12 of 1862) 
——S. 16 (3) — Application for pre-empticn 
— Opposite party found to be in possessicn 
adverse ta real owner over lands in dis« 
ypute for about 11 years — Possession re- 
corded in survey records as Gasban Kab.a 
— Opposite party paying rents all through 
and producing relevant documents of title 
— Held, application cannot be allowed 
Pat 179 (Jl) 
——S. 45-B — Reopening ef a case by 
‘State. Govt. and Collector under S. 45-B 
‘without issuing notices to nerson concera-~ 
-ed going to be affected by order 
` Pat 103 (May) 
—Bihar Tenancy Act (8 of 1885) 
——Pre.,, 5.5 — Under terant remainirg 
in possession for more then 12° years — 
‘Cannot lawfully transfer. his under-tenancy 
right Pat 90 A (Apr) 
—S. 5 — See Ibid, Pre. Pat 90 A (Apr) 


—S. 48C, Proviso — Amended provisioms 

‘not: retrospective — Title claimed to hare 

~acquired in 1960 — Amerdéd provisions 

-would not be applicable Pat 89 B (Apr) 

~—East Punjab Holdings (Censolidation ard 
Prevention of Fragmentation) Act (50 of 
1948) 


——-S. 42 — Improper allotment by Conso- 
lidation Officer — Interference by Addi- 


“tional Director — Order péssed by Addi-~: 


“tional Director not without jurisdiction ard 
same cannot be treated as arder as a rə- 
sult of review ` Punj 91 (Arr) 


Tenancy Laws (contd.) 
-Gujarat Agricultural 

(27 of 1961) 
9, § —— Ceiling area — Computation of 
-~ Evidence as to status of person — Ad- 
missibility of ` Guj 137 A (Jun) 
95. 6, 15 — Ceiling area — Computation 
of — Person holding land in individual 
capacity and also as sharer in joint family 
—- Computation should be unit-wise 

Guj 137 D (Jun) 

mum, § (2) — Ceiling area — Computation 
of Guj 187 C (Jun) 
9, 15 — See Ibid, S. 6 Guj137D (Jun) 
Jammu and Kashmir Agrarian Reforms 

Act (26 of 1972) 


9, 25 —— Suit for declaration and part 
tion of land — Before -deciding question of 
jurisdiction -Court should . send matter to 
Collector (Agrarian) to determine in whom 


Lands Ceiling Act 


the land vested and whether land is 
‘land’ under the Act J & K 293 (Dec) 
~«Karnataka Land Reforms Act (10 of 
1962) 


mD. 48-A (1), (4), (56-A) — Application by 
X for grant of occupancy rights in land — 
No objection raised by landlord — Order 
of Land Tribunal rejecting the application 
on the basis of verification of records with- 
out giving X an opportunity of being heard 
~~ Validity of order — Scheme of S, 48-A — 
Kant 57 (Mar) 
———§, 80 — Provision does not bar an 
agreement to sell land to non-agriculturist 
Kant 294 A (Dec) 
=S, 80, 132 and 133 — Question if 4 
party agreeing to purchase agricultural 
land is an agriculturist is not referable to 
the competent authority Kant 294 B (Dec) 
mmm, 132 —- See Ibid, S, 80 
Kant 294 B (Dec) 
me eS 132 ~ See Ibid, S. 80 
Kant 294 B (Dec) 
~uKXerala Land Reforms Act (1 of 1964) 
D, 2 (25), Explanation II, Clause (a) — 
“Costs of construction’, meaning of — 
Modifications, and additions subsequent to 
permission to occupy ga 58 (Mar) 
S, 2 (40) — See Ibid, S. 
are 16 (Jan) 


a, 7 —- Dispute regarding tenency title 
— Defendant’s case of oral transfer proved 
against him -~ Held he could not be treat- 
ed as deemed tenant and question as to 
who was successor-in-interest of deceased 
tenant would not fall under Section 7 

Ker 251 (Oct)- 
ume S, 31 and 72C —— Application for fixa- 
tion of fair rent under S. 31 — Land Tri- 
bunal has no power to convert it into ap- 
plication under 5. 72C Ker 297 (Dec) 
wom, FIC am See 

(1) Ibid, S. 31 Ker 297 (Dec) 
(2) Ibid, S. 85 (8), (3) Ker 216 (Aug) 

——§, 72F (5) — See Ibid, S. 102 

Ker 298 (Dec) 
-S 72MM (3) — See Ibid, S. 102 

Ker 298 (Dec) 
S, 75 (3) — See Civil P. C. (1908), Sec-- 
tion 11 Ker 170 (Jul) 
—_§,_ 82, Explanation I — Notice — Death 
of land holder — ‘Two wives and minor 
children left behind by him — Declaration 
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Tenancy Laws — Kerala Land Reforms Act 

(contd.) 
of surplus land — Failure by Taluk Lani 
Board to give notice to his all legal heirs 
— Order of Board directing statutory fami- 
ly to surrender excess land — Not proper 
Ker 149 (Jur) 


——S. 84 (1) (iii) Certain voluntary 
transfers to be null and void — Burden cf 
proving that particular transfer is hit by 
provision is on party asserting it 
Ker 17 B (Jan) 
——Ss. 85, 2 (40) — Ceiling area — Compu- 
tation — Land held by widow as life 
estate — Her son having right-of reversion 
— Not liable to account under Sec. 85 
He cannot be regarded as absolute owner 
Ker 16 (Jan) 
—S. 85 (8) Land ceiling Sur- 
render of excess land — Case remanded to 
Taluk Land Board for fresh disposal — 
Validity of sale deeds executed by declar- 
ants to be decided — Some persons claim- 
ing tenancy rights under declarant applying 
for excluding lands in their possession from 
account of declarant —- Application reject- 
ed on ground that decision on their claims 
was outside scope of remand order’ — 
Held, case should again be remanded to 
Taluk Land Board to adjudicate claim as 
they were persons interested 
. Ker 17 A (Jan) 
——S. 85 (8) — Application under — Locus 


— 


standi — Applicant need not be a stranger 
— Order of surrender passed against 
mother — Son is competent to file appli- 


cation provided other conditions are satis- 





fied Ker 62 B (Mar} 
—Ss. 85 (8), (9), (5) and 103 — Order 
directing surrender of land -— Revision 


against under S. 103 —— Application there- 
after under S. 85 (8) to set aside order ol 
surrender — Maintainable — Period of 60 
days for filing application under S., 85 (8) 
— Commences from date of order rssed 
in revision Ker 62 A (Mar) 


——Ss. 85 (8), (3) and 72C Duties oZ 
Town Land Board — Vests in executing 
Court and not in Court passing decree 
Ker 216 (Aug) 
——S. 86 (2) — Kerala Land Reforms (Ten- 
ancy) Rules (1970), Rr, 94, 103-A — Revi- 
sion against final order passed by Taluk 
Land Board filed long after passing o2= 
order but within limitation after service of 
order —— Delay, held, should be condoned 
Ker 148 (Juni 
——S, 102 (3) —- Appeal under S. 102 (3), 
dismissed in default -- Court can restore 
it in view of powers conferred by S. 102 (3) 
Ker 19 (Jan) 
——Ss, 102 and 72MM (3) and 72F (5) 
Order under S. 72MM (3) is not appeal- 
able -~ Remedy is by way of an applica- 
tion before Land Tribunal to set aside 
erder passed on ‘J’ form proceedings 
Ker 298 (Dec) 
——S. 103 — See also Ibid, S. 85 (8), (9), () 
Ker 62 A (Mari 
——S. 103 — Revision -—— Remand order is 
not final order — Findings therein can be 
challenged in revision brought up against 


= 


— 


Subject Index, A. I. R. 1982 NOC 
Tenancy Laws — Kerala Land Reforms Act: 


(contd.) 
final order passed by authorities 
Ker 193 (Jul? 


—Kerala Land Reforms (Ceiling) Rules- 
(1970) 
R. 2 (3) — See Tenancy Laws — 





Kerala Land Reforms Act (1964), S. 85 (8) 
Ker 62 B (Mary 


~~mR, 12 (2)— See Tenancy Laws — Kerala.: 


Land Reforms Act (1964), S. 85 (8) 
Ker 62 B (Mary 


—Kerala Land Reforms (Tenancy) Rules: 
(1970) 
———R. 94 — See Tenancy Laws — Kerala: 


Land Reforms Act (1964), S. 86 (2) 

: Ker 148 (Jun)- 
R 108-A see Tenancy Laws 
Kerala Land Reforms Act (1964), S. 86 (2) 


et 


Ker 148 (Jun). 


—Rajasthan Tenaney Act (3 of 1955) 

SS, 5, 88. 91, 92A, 98, 183, 188 and Sch. 
3, Item 88 — Suit to establish Khatedari 
right and injunction Suit covered by 


S, 92A and Sch. 3, Item 88 — Revenue 
Court has jurisdiction and not Civil Court 

i Raj 186 (Jul) 
_—~-S. 88 —— See Ibid, S. 5 Raj 186 (Jul}’ 
——S, 91 -—- See Ibid, S.5° Raj 186 (Julj- 
~~~, 92A — See Ibid, S.5 Raj 186 (Jul): 
=S, 98 — See Ibid, S. 5 Raj 186 (July 
~S, 183 — See Ibid, S. 5 Raj 186 (July 
——5, 188 — Seo Ibid, S. 5 Raj 186 (Jul) 
= 230 — Revision before Board of 


Revenue —- Dispute between State Govern- 
ment and Central Government whether any 
grant was o2 Central Government of land 
in question — It could only be decided by 
Supreme Court and not by the Board f 

' Raj 308 A (Dec) 


—-—Sch. 3, Item €8 — See Ibid, S. 5 


Raj 186 (Jul}- 
and” 


—Uttar Pradesh Zamindari Abolition 
Land Reforms Act (1 of 1951) 
——~5, 240-A — Suit for injunction restrain- 
ing defendants from interfering with pos- 
session and use of land — Plaintiff’s father 
recorded as sub-terant in khasara for 1356 F° 
— Rent receipts produced by plaintiff 
Evidentiary value of All 32 B (Mar) 
gach irk Bengal Estates Acquisition Act (1 of’ 
4) 
——§. 6 (5) — Object and scope 
l Cal 276 A (Novj 
=S, 10 (2) — Notice under — Mandatory 
Cal 276 B (Nov): 
——5. 10 (2) — Service of order under — 
Must be made in accordance with R. 7 (2) 
—~ Mere posting of order not sufficient 
Cal 276 C (Nov) 


Estates Acquisition Rules: 


<r 


—West Bengal 
(1954) 

——-R 7 (2) — Ses Tenancy Laws — West: 

Bengal Estates Acquisition Act (1954), Sec- 


tion 10 (2) Cal 276 C (Nov}- 
—West Bengal Land Reforms Act (10 of 
1956) 


—-~—-S. 7 (3) — See Ibid, S. 8 

Cal 215 A (Aug) 
—~— 9, 8 — See also Limitation Act (1963),. 
S. 14 @) 


Cal 215 B (Aug* 


~ 
ed 
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Tenancy Laws — West Bengal Land Ee- 

forms Act (contd.) f Ty 
——-S, 8 and Ss, 28 (2), 7 (3 — Pre-emption 
— Application under Section 8 filed on 
19-8-1971 ~~ Amended Act enforced re- 
trospectively from 15-2-1971 — Application 
would be maintainable Cal 215 A (Aug) 


——5. 8 — Plot owned by co-sharers —- 


Sale of one portion of plot and subsequent- 
ly gift of remaining portion — Donee selling 
the gifted plot — Purchaser of portion other 
than gifted one is not entitled to pre-empt 
gifted portion - Cal 215 C (Aug) 
——S, 14-T — See Ibid, S. 54 Cal 162 (cul) 


——S. 15-A — Delay in filing application 
for nomination of heirs of deceased Barza- 
dar may be condoned if there is just and 
sufficient cause, but orcer allowing sich 
application cannot be pessed ex parte — 
Order 22, Civil P. C. relatzng to application 
for substitution does not epply 
Cal 41 (Mar) 
——S, 28 (2) — See Ibid, S:8 | 
Cal 215 A (Aug) 
——S. 54 — Appeals — Section lays down 
both forum and procedure for appeals against 
all orders including exceptional or special 
cases mentioned in Act — Hence writ reti- 
tion against an order und2r Sec, 14T with- 
out availing of the appeal remedy is not 
maintainable Cal 162 (Jul) 
-West Bengal Non-Agricultural Tenancy 
Act (20 of 1949) 
~——§. 24 — See Limitation Act (1963), Sec- 
tion 14 (1) . Cal 215 B (Aug) 





ere te 


Torts 
—-—Damages — See also Civil P. C. (1308), 


©. 41, R. 33 Madh Pra 236 G (Oct) 
——Damages -- Suit against Municipal 
Council for unauthorised demolition of 


plaintiff’s gallery — Plaintiff claiming cam- 
ages on ground that his status was lowered 
and for mental agony as also for trespass 
~~ Failure by plaintiff to prove mala fides 
‘ on part of Council — Plaintiff’s claims ‘were 
wholly unfounded Madh Pra 236 H ‘Oct) 
——Motor Accident — Negligence — See 
Motor Vehicles Act (1939, S. 110-B 

Guj 11 A Jan) 


Trade and Merchand.se Marks Ac; 
(43 of 1938) 
~—-—S, 9 — See Ibid, S. 11 (a) Cal 130 (Jun) 
-———Ss. 11 (a), 9 and 23 (1) — Application 
for registration of name “Depicillin” as 
trade mark of applicant’s medicinal product 
-—— Registration of — Valicity 
Cal 130 Jun) 
——S, 23 (1) — See Ibid, S. 11 (a) 
Cal 130 Jun) 


Transfer of Property Act (4 of 1882) 


~-—§S. 3 — See Ibid, S. 123 Punj 239 (Oct) 
——§, 7 — See Tenancy Laws — Kerala 
Land Reforms Act (1964) S. 85 
Ker 16 (Jan) 
~-—S. 40 — See Specific Relief Act (1963), 
S. 19 (b) Ker 18 B (Jan) 
——S, 41 — See Benami — Benami trans- 
action — Proof .Cal 109 (May) 


‘Transfer of Property Act (contd.) 


~———S. 43 — Agreement of sale — Represen- 
tation by* vendor that she was full owner of 
property — Vendee acting on representation 
and paying entire price -~ Vendor subse- 
quently acquiring title — S. 43 is attracted 
and vendor cannot resile from transaction 

i Punj 183 (Jul) 


——S. 44 — See 

(1) Ibid, S. 52 Cal 42 D (Mar) 
(2) Ibid, S. 105 Raj 212 (Aug) 
——S, 52 — Lis pendens — Doctrine of — 
Partition suit —— Pendency — Transfer of 
property involved in such suit — Not per- 
missible Pat 25 (Jan) 

——-—§, 52 — Lis pendens and res judicata 
Cal 42 C (Mary 
——Ss. 52 and 44 — Partition suit —- Lease 
by one co-owner A without consent of other 
co-owner B during pendency of partition 
proceedings — In final decree leased pro- 
perty allotted to B — Bis not bound by 

lease and can get possession in execution 
. Cal 42 D (Mary 
~-—S. 52 — Lis pendens — Suit for main- 
tenance or in alternative for possession of 
one-half of property of deceased husband — 
Sale of suit property — Plaint amended 
and claim in lieu of maintenance substitut- 
ed by one for possession of one- 
half share of property as heir — 
Held amendment related back to date of 
original suit, and, sale of suit property was 
hit by doctrine of lis pendens whether by 
virtue of original plaint or by virtue of am- 
endment ` Punj 92 (Apr) 
——§, 53A — Plaintiff in possession of pro- 
perty — Defendants not found to have any 
title over the disputed property — Defen- 
dants have no right to interfere with the 
plaintiff’s possession All 266 B (Nov) 
——S, 53-A, Proviso .— See Civil P. C. 
(1908), O. 39, R. 1 Dethi 132 (Jun) 
——S, 54 -~ See also Specific Relief Act 
(1963), S. 19 (b) Ker 18.B (Jan) 
——S. 54 — Admissibility of. unregistered 
sale deed in evidence — Document iradmis- 
sible for proving title of owner — Admis- 

sible for collateral purpose - 

All 266 A (Nov) 


——S, 55 (2) — Benefit of covenant for title 
runs with the land — Claim for mesne pro~- 
fits from land given as security, by dispos- 
sessed purchaser if sustainable 
Mad 1€0 (Jul) 
——§S, 58 — See Limitation Act (1963), S. 14 
Orissa 161 (Jul) 
—-—§, 69 — Mortgage by A to B with power 
to sell the property for recovery of the debt 
~- X filing suit against A and B claiming 
title to the property and getting a receiver 
appointed in respect of the property — Pend- 
ing the proceedings B selling the property 
to a third person in exercise of the power 
under the mortgage — Non-taking of per- 
mission of the Court for such sale Coes not 
by itself render the sale void Mad &4 (Apr) 


——S, 91 — See Limitation Act (1963), Arti- — 
cle 61 (a) Punj 306 B (Dec) 


——_S. 92 — See Limitation Act (1963), Arti~ 


cle 61 (a) Punj 306 B (Dec) 


88 Subject Index, A.I.R. 1982 NOC 


Transfer of Property Act (contd.) 
——Ss. 105 and 44 — Tenant and ~co-sharer 
— Tenant of land who has built construc- 
tions thereon does not become co-sharer of 
owner of land and cannot claim right of 
pre-emption in respect of land 

f Raj 212 (Aug) 
——S. 106 — See also Civil P. C. (1908), 
5S. 96 Orissa 87 (Apr) 
——Ss. 106 and 117 — Sections 106 and 107 
do not govern agricultural leases — Non- 
issue of valid and proper notice under Sec- 


tions 106 and 117 does not. stand in way of ` 


Jandlord seeking recovery of possession of 
property from tenants Mad 20 A (Jan) 
——-Ss. 107 and 116 — Lease of Government 
tand for 30 years renewable for further 
period of 30 years on enhanced rent — En- 
hanced rent paid by lessee — Lessee’s title 
îs not affected though there was no formal 
renewal of lease and at any rate lease by 
holding over had come into being 
All 35 (Mar) 
——S. 111 — See M. P. Land Revenue Code 
(1959), S. 181 Madh Pra 154 B (Jul) 
——-S. 116 — See 
(1) Ibid, S. 107 All 35 (Mar) 
(2) Houses and Rents — Delhi Rent Con- 
trol Act (1958), S. 13 
Delhi 8 A (Jan) 
——S, 117 — See Ibid, S. 106 
Mad 20 A (Jan) 
m——Ss. 123 and 3 — Gift deed — No attesta- 
tion witness at the time of execution — 
Mukhtiar of donor presenting it for regis- 
tration — Subsequent signatures of scribe 
and another person who identified Mukthiar 
in ee office could not cure the 
lacuna Punj 239 (Oct) 
Trusts Act (2 of 1882) | 
——S. 91 — See Specific Relief Act (1963), 
©. 19 (b) Ker 18 B (Jan) 
——S. 96 — See Specific Relief Act (1963), 
5. 19 (b) ' Ker 18 B (Jan) 


Uttar Pradesh General Clauses Act (1 of 1904) 
——S, 21 — See U. P. Muslim Wakfs Act 
(1960), S. 29 (7) and (8) All 268 A (Nov) 


Uttar Pradesh Kshetra Samities and Zilla 
Parishads Adhiniyam (33 of 1961) 
See under Panchayats. 


Uttar Pradesh Muslim Wagfs Act (16 of 1960) 
——S. 29 (7) and (8) and S. 31 — U.P.Gen- 
eral Clauses Act (1 0f 1904), S. 21— Board’s 
order directing registration of property as 
waqf at instance of mutawalli under Sec- 
tion 29 (7) — Order whether quasi-judicial 
— Board if can review its order 

All 268 A (Nov) 


Uttar Pradesh Muslim Wagfs Aet {contd.) 
——S. 29 (8) — See Ibid, S. 71 

All 268 B (Nov) 
——S. 31 — See Ibid, S. 29 (7) and (8) 

All 268 A (Nov) 
——S, 33 (2) — See Ibid, S. 71 

All 268 B (Nov) 
——Ss. 71, 29 (8) and 33 (2) — S. 71 by it- 
self does not confer right on party to refer 
dispute to Tribunal All 268 B (Nov) 


Vanivilasa Co-operative Sugar Factory Ltd. 
By-laws 
——By-law 27 (9) (a) — See Co-operative 
Societies — Karnataka (Co-operative Socie- 
ties Act (1959), S. 9 Kant 98 B (Apr) 
West Bengal Estates Acquisition Act 
(1 of 1954) 
See under Tenancy Laws. 
West Bengal Estates Acquisition Rules (1954) 
See under Tenancy Laws. ' 
West Bengal Non-Agricultural Tenancy Act 
(20 of 1949) 
See under Tenancy Laws. 
West Bengal Premises Tenancy Act 
(12 of 1956) 
see under Houses and Rents. 
West Bengal Societies Registration Aot 
(26 of 1961) 
——Ss. 16, 25 and 26 — Registered society 
acting in contravention of provisions of Act 
and Rules — Proper remedy is to get its 


. registration cancelled — Until society is dis- 


solved under Ss. 25 and 26, it does not be- 
come .non est and cannot be said to be in- 
competent to carry on its activities 

Cal 7 C (Jan) 
——S. 25 — See Ibid, S. 16 Cal 7 C (Jan) 
——5S. 26 — See Ibid, S. 16 Cal 7 C (Jan) 


Werds and Phrases 
22 Absolute owner — See Tenancy Laws 
=~; Kerala Land Reforms Act (1964), S. 85 
Ker 16 (Jan) 
——"“Capacity” — Meaning of — See. Indus- 
tries (Development and Regulation) Act 
(19513, S. 10 Delhi 9 (Jan) 


—— Family — See Debt Laws — A. P. Agri- 


cultural Indebtedness (Relief) Act (7 of 
1977), S. 3 (Ê) Andh Pra 107 (May) 
—"Industry” — See Rajasthan Electricity 


(Duty) Act (1962), S. 3 Raj 214 B (Aug) 
——Modify — See Northern Indian Canal 
and Drainage Act (1873), S. 30-A 
Punj 104 (May) 
——"Work” — See Municipalities — M. P. 
Municipalities Act (1961), S. 198 (1) 
Madh Pra 236 E (Oct) 
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260 A (Pat) (FB) (Nov). 
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1970 Cri LJ 267 (Punj) — Over. AIR 1982 
NOC 219 A (Punj) (FB) (Aug). l 
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Cna nauau aatetta se 


AIR 1982 NOC 1 [ALL.) 
: 1981 All WC 582 
R. M. SAHAI, J. 


Bansraj and others, Appellants v. Ram 
Sakal, Respondent. 


Second Appeal No. 284 of 1980, D/- 10-8- 
1981. 


(A) Evidence Act (1 of 1872), S. 15 — 
Right to flow dirty water irom neighbour’s 
courtyard which amounts to nuisance — Can- 
not be acquired by easemend. AIR 1979 All 
71 and AIR 1975 Punj & Har 182, Rel. on; 
AIR 1936 Ali 90 (FB), Disting. 


(B) Civil P. C. (5 of 1908), Ss. 100-101 — 
Second appeal — Suit for asserting right to 
flow dirty water from neigabour’s courtyard 
dismissed by lower appellate Court — Plain- 
tiff found to have alternative route to flow 
water — In circumstances held High Court 
would not set aside order of lower appellate 
Court. 


V. B. Upadhya and Hanuman Upadhya, 


for Appellants; Radhey Shvam, for Respon- 
dents. 


TY /JY/E167/81/HR/RSK 


AIR 1982 NOC 2 (ALL) 
M. P. MEHROTRA, J. 

Yogendra Singh and others, Petitioners v. 
District Judge and others, Respondents, 

Civil Misc. Writ Petn. No. 9357 of 1980, 
D/- 13-8-1981. 

Constitution of India, Art. 226 -= Writ 
jurisdiction — Application for restoring ap- 
peal dismissed in default rejected by appo 
ate Court on ground that there was no suffi» 

1982 A.I.R. Notes/1 


cient reason for setting aside order dismissing 
appeal in default — No question of jurisdic- 
tion involved — Held High Court would not 
inferfere with view taken by the Court below 


even if different view were possible. AIR 
1981 SC 1400, Disfing. 
G. N. Varma, for Petitioners; Standing 


Counsel, for Respondents. 
TY/JY/E179/81/HR/RSK 


AIR 1982 NOC 3 (ANDH. PRA.) 
RAGHUVIR, J. 


Javvaji Gnana Sriramulu, 
Challa Muthaiah, Respondent. 


Appeal No. 959 of 1979, D/- 11-8-1981. 

Civil P. C. (5 of 1908), S. 96 — Interfer- 
ence in appeal —- Case decided on inherent 
probabilities —- Proper consideration of rel- 
evant evidence and quality and credibility of 
all witnesses by lower Court — Approach of 
lower Court not erroneous — No interference. 

P. V. R. Sharma, for Appellant; M. Adi- 
narayana Raju, for Respondent, 


IY/KY/E310/81/VNP/SNV 


Appellant v. 


AIR 1982 NOC 4 (ANDH. PRA,) - 
PUNNAYYA, J. 

B. Churchil Baba and another, Petitioners 
y. Government of Andbra Pradesh and others, 
Respondents, 

Writ Petn. No. 5634 of 1981, D/- 4-9-1981. 

(A) Andhra Pradesh Municipalities Act 
(6 of 1965), S. 3 (5) and (6) — Some area 
within jurisdiction of a focal authority im- 
cluded in a Municipality — Powers of Govt. 
to transfer or exclude sach area. 


9, | Notes of Cases 5-6 


Jf any Jocal area which is within the juris- 
diction of another local authority is included 
in the Municipality, the ‘Government may 


pass orders for transferring the same to the . 


council of the such Municipality. If thet 
area has to be excluded from the Munici- 
pality and included within the jurisdiction of 
such local authority, the Government can pass 
orders to that effect under sub-section (6) of 
Section 3. 


Thus if the Panchayat area is included in 
the Municipality, it is open to the Govern- 
ment to pass orders under ‘sub-section (5) of 
Section 3 of the Municipalities Act trans- 
ferring that area of the Panchayat to be in- 


cluded in the Municipality: If such a Pan- ` 


chayat area which is included in the Municipa- 
lity, has to be excluded from the Municipa- 
lity and to be included in the Panchayat, the 
Government can pass orders under sub-sec- 
tion (6) of Section 3 to that effect. If some 
„area Which does not find’ a place in the 
Notification constituting the Municipality is 
inciuded in the Municipality, it cannot be 
treated to be the area of the Municipality. 


(B) Andhra Pradesh Municipalities Act 
(6 of 1965), Section 11-B (3) — Some voters 
of a ward entered in electoral roils at more 
than one place of same Panchayat but not of 
another Municipality — Electoral rol of that 
ward not hit by Section 11-B. _ 

The Municipalities Act prohibit a person 
from registering his name ‘in the electoral 
rolls of two Municipalities and in the electo- 


ral rolls of two wards of the same Municipa- 


lity. But there is no provision in the Munici- 
palities Act’ to -prohibit a person from re- 
gistering his name in the electoral roll of a 
ward of Municipality and in a ward of the 
Panchayat. | 


As Section 11-B (2) prohibits a person from 


being registered in the electoral rolls of two 


Municipalities, he can be voter of Municipa- 
lity and a Panchayat. As Section 11-B (3) 
prohibits a person from being registered his 
name in the electoral rolls of more than one 
ward of the same Municipality, he can be a 
voter of a ward of Municipality and also a 
voter of any ward of a Panchayat. Under 
those circumstances, the electoral roll of that 
ward of Municipality cannot: be said to be 
illegal, merely because names! of some voters 
of this ward are registered in the electoral 
rolls of some wards of a Panchayat. 

G. V. L. Narasimha Rao, for Petitioners; 
Govt. Pleader, D. Venkat Reddy and C. 
Padmanabha Reddy, for Respondents. 


. EY /JY/E315/81 {LGC 


AI. R 


AIR 1982 NOC 5 (CAL) 
: (1981) 2 Cal LJ 153 


SUDHINDRA MOHAN GUHA, J. 


Kamalendu Chanda, Petitioner vy. Dilip 
Kumar Biswas, Opposite Party. 

C. R, No. 256 of 1981, D/- 27-7-1981. 

Civil P. C. (5 of 1908), O. 39, Rr. L23 
(Proviso); O. 43, R. 1 ©) — Order granting 
interim injunction under O. 39, R. 1 or R. 2 
~~ Is an appcalable order under O. 43, R. 1 - 
(t) — Proviso added to ©. 39, R. 3 by 1976 
amendment, does not affect the power to 
grant or refuse interim injunction under 
©. 39, R. 1 ot R. 2. 


Probhat Mukherjee, Mrs. Usha Datta, 
B. K. Patra, Mrs. Sipra Sirkar: Bimal Kr. 
Datta, N. K. Mitra. K. L. Maiti and Mrs. 
Chabi De, fcr Petitioner; Ambica Charan 
Bhattacharjee and J. N. De, for Opposite 
Party. 


HY/HY/D696/31/VNP 





AIR 1982 NOC 6 (CAL.) 
MANAS NATH ROY, J, 


Sakti Narayan and ete. etc., Petitioners v. 
Union of Indie and others, Respondents, 


Civil Rules Nes, 1194(W), 1187(W), 2575-80 
(W), 2773-74(¥7) and 1235-36(W) of 1979, 
Dj- 11-2-1980. 

(A) Railways Act (9 of 1890), Ss. 27, 28 — 
Goods Tariff No. 35, Part 1, Vol. 1, R. 701 
(7) (ix) and Circular, D/- 13-12-1978 — Cir- 
cular D/- 17-5-1973 requiring booking of coal 
in “smalls” to be under “to pay” invoices — 
Additions made in R. 701 (7) (ix) not yiola- 
tive of Article {4 of Constituiion — Circular 
D/- 11-5-1973 also does not suffer from vice 
of discrimination. (Constitution of India, 
Art, 14). 


The effect of the additions as sought to be- 
made under R. 701 (7) (ix) of the Goods 
Tariff No. 35, Part 1, Vol, 1 would be, that 
clubbing of cogl in “smalls” would not be 
permitted although booking of coal in smalls 
is permitted and there is also no restriction 
of clubbing of other commodities or booking 
of coal in wagon load. Coal is admittedly 
an item of national importance and as such, 
control over such commodities, for its car- 
riage and distribution, is required and so, to 
achieve the necessary result, the amendments 
by way of additions as impeached, have been 
appropriately ani. duly taken or made. Coal 
wagons ¢an only be attached at the colliery 
sidings and such fact not being appropriate 
for other commodities, they may be allowed 
to be booked in smalls. The privilege to 
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have coal, booked in smalls was given Ð 
the traders for the purpose of receiving bene 
fits of less freight. but such privilege has heel 


- misused. There is admittedly no discrimine- 
` tion or distinction in respect ef the item coal, 


or coal in “smalls”, for their booking. So, 
the challenges as levelled ard to the effect 


that by the impugned additions or amenc-: 
ments, coal or coal in smalls, have been’ diz- 


criminated with other commodities or arfi- 
cles, appears to be without any basis or sub- 
stance. Discrimination, if any, must te 
established to have been practised or created 
between equals and not between the uR- 
equals. Tbus, the argumen: on discrimina- 
tion is without any substance. That apart, 
the restrictions as sought to be imposed ard 
which have been claimed to be unreasonable, 
appear, in view.of. the pecuijar facts of the 
case and the character of coal or the inci- 
dents of the carriage of the same, to be not 
unreasonable or without an” intelligible dif- 
ferentia and having no nexus to the objects 
as claimed. The additions as sought to be 
made, have not put coal or coal in smalls, in 
view of its quality and character, to any un- 


reasonable prejudice or disadvantage or at. 


least there is no such case for consideration 
amongst two equals. The facts of the re- 
strictions as sought to be im3osed, is not wan- 
reasonable and such basis :s- certainly intəl- 
ligible and has- a nexus te the object as 
sought to be achieved, which again can surely 
be claimed to be one of public purpose. Sec- 
tion 27 contemplates booking -facilities aad 
not the rates as claimed anc the same would 


mean clubbing of goods for freight purposes. 


only. The regulation of waffic in the -n- 
stant case, should ordinarily be with the 
Railway authorities, and there is no bar for 
them ts follow the Preferextial Traffic Sche- 
dule in terms of the provisious of the Act. 
(1889) 22 QBD 642, HORI AIR 1€75 
Cal 316, Distinguished. 

Pre-payment of freight is necessary in case 
of clubbing of coal in “sralls”’, for admin- 
istrative reasons. Such pre-payment of freight, 
was evolved or directed foz the convenience 
of realising the freight and to avoid the dfi- 
culties in such realisation. The Railway 
authorities, have certainly’ the right and avtih- 
ority to. ask fòr pre-payment’ of freight, in 
respect of booking of coal :n smalls and that 
too for the reasons as mentioned above, and 
such powey {s-included in Sections 27 and 28 
of the Act. As such also, the action as taxen 
in this case, cannot be said to be violative of 
Article 14 of the Constitution. 

(8) Constitution of India, Art. 14 — Fazili- 
ties granted by authorities to certain persons 
because of orders of Court — That weuld 
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not be case of discrimination in respect of 
others who have not received such facilities 
fox want of orders of Court. AIR 1975 SC 
1234, Followed. 


Soumen Ghose, Shayam Sundar Manna, 
N. C. Chakraborti, Soumen Bose and Sakti 
Nath Mukherjee, for Petitioners; S. K 
Acharyya, Advocate General, R. N. Das, 
A. C. Bhadra, D. N. Das, Nirmal Chow- 
dhury, Rewanta Krishan Majumder and R, M. 
Roy Chowdhury, for Respondents, 


CY/DY/B384/81/JHS ; 


AIR 1982 NOC 7 (CAL) 
BANKIM CHANDRA RAY, J. 


_Aswaini Kumar Pati, Petitioner v. Univer- 
sity of Burdwan and others, Respondents, 


ae R. No. 11165 (W) of 1979, DJ- 24-8- 


(A) Constitution of India, Art. 226 — Writ 
petition — Relief in exercise of writ jurisdic - 
tion — Nature of. 


Declaratory relief can be given by the writ 
Court while exercising its power under Arti- 
cle 226. The High Court has a wide discre- 
tion in the matter of framing the writs on 
orders to suit the exigencies of a particular 
case. AIR 1959 SC 725 and AIR. 1966 Ker 
204, Rel. on. 


(B) Burdwan University Act es of 1959), 
Section 21 — Ordinances under, relating to 
governing body of affiliated Colleges, Ordix 
nance 11 (G. B.) (1) — Registered society 
setting up its claim as to its right to manage 
the College through governing body consti. 
tufed as per its roles and Memo of Associa- 
tion in 1966 immediately after taking over of 
College — Governing Body reconstituted ‘as 
per rules and Memo of Association approved 
by Executive Council of University in 1972 
and 1976 ia accordance with Ordinance 11 
(GC. B.) (1) — Effect. (Constitation of India, 


Art. 226), 


Where a Registered Society made tho 
claim that it had set up the college and it 
has been managing the college in accordance 
with the terms embodied in tho Memo ‘and 
Articles of Association of the society and as 
such the Governing Body constituted in the 
manner provided in the Rules of the Society 
will continue to function as Governing Body 
of this College and will run the administra- 
tion. of the college was made immediately 
after the registration of the society in 19667 
When it took over the management and ad- 
ministration of the College and the Govern- 
ing Body of the College as reconstituted in 
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accordance with the terms of the Memoran- 
dum of Association and Rules of the society 
Was approved by the Executive Council of 
the Burdwan University in 1972 as well as 
in 1976 in accordance with the provision of 
Ordinance 11 (G. B.) (1) of the Ordinances 
relating to Governing Bodies of. affiliated col- 
leges, the society would be’ entitled to con- 
tinue to constitute Governing Body or the 
Karma Samity of the college in the manner 
required under the Memorandum and Arti- 
cles of Association of the society in accord- 
ance with Ordinance 11 (G. B.) (1). Conse- 
quently, where the University authority in- 
formed the College that it could not recon- 
stitute its Governing Body as per Ordinance 
11 (G. B.) (1) as per rules and Memo of As- 
sociation, after forming opinion that the Col- 
‘lege had not been managed’ by the society 
land asked the college authority to make 
its submission to the letter, the letter was 
liable to be quashed as tainted with bias. 

i 


The test to determine bias is whether a re- 
asonable man would in the circumstances 
infer that there is real likelihood of bias. 
The Court must look at the impressions 
which other people may have. This follows 
from the principle that justice must not only 
be done but must seem to be done. There 
must exist circumstances from which reason- 
able men would think it probable or likely 
that the enquiring officer is prejudiced against 
the delinquent. Whe Court will not enquire 

‘whether the officer was really prejudiced. 


(C) W. B. Societies Registration Act (26 of 
1961), Sections 16, 25 and 26 — Registered 
society acting in contravention of provisions 
of Act and Rules — Proper remedy is to get 

L its registration cancelled — Until society is 

` dissolved under Ss, 25 and 26, it does not 
become non est and cannot be said to be in- 
competent to carry on its activities. ATR 1961 
Cal 443, AIR 1959 Cal 715, and (1914) 1 
Ch D 883, Disting. i 

Dipankar Gupta, S. Pal and M. M. Mallick, 
for Petitioner; Somnath Chatterjee, Tarun 
Chatterjee and Santunu Chaiterjee, for Re- 
spondents. 
TY/KY/D935/81/S5NV ! 
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AIR 1982 NOC 8 (ELHD 
: (1981) 2 Ren CR 87 
G. R. LUTHRA,'J. 


Smt. Shanti Sharma and others, Appel- 
lants v. Smt, Ved Parbha and’ others, Re- 
spondents. 


S. A. O. No. 366 of 1980, D/- 5-5-1981. 


ALR. 

(A) Delhi Eent Control Act (59 of 1958), 
S, 13 — Ericdtion on ground of bona fide 
requrement — Lease of open plot cancelled 
by Delhi Develepment Authority — Posses- 
sion continued vith permission of the Auth- 
ority — Landicrd can evict fenant from 
superstructure, (Transfer of Property Act 


_(1882), S. 116). 


Where the lzese of open plot was cancel- 
led by the Deih: Development Authority but 
the proceedings for recovery of possession 
were stayed, held, the landlord was compe- 
tent to evict the tenant from the supers 
structure on tke plot, 


After the determination of the tenancy if 
a lessee remairs in possession with the con- 
sent of the lessor he is in a better position 
than a tenant at will and a new tenancy is 
created in his Zavour. 


Œ) Delhi Reni Control Act (59 of 1958), 
S. 39 — Second appeal Finding as to 
bona fide requirement — Finding of fact — 
No interference im second appeal. 


(C) Deihi Ren: Control Act (59 of 1958), 
Ss. 14, 15 — Eviction on ground of ` non- 
payment of rect ~— Death of tenant — 
Notice of nom-payment should be served 
upon his all heirs, 

So that there thould be eviction of a 
tenant on the ground of non-payment of 
rent it is necessary that the following con- 
ditions should exist :— 


(1) The tenant has fallen in arrears of 
rent in respect >Í payment of rent for some 
period. l 


(2) A notice of demand is served on the 
tenant asking him tc pay the arrears of rent. 

(3) The defendant does not pay the ar- 
rears of rent. 

(4) The tenan: made a default in respect 
of payment of reat as ordered under Sec- 
tion 1% (1), 

It is absolutely necessary that every one 
of the heirs of tke deceased tenant who has 
become a co-tenant after the death of their 
predecessor, must have the notice of the 
arrears of rent fayable and consequently 
must have an opportunity to pay up the 
same to avoid ev:ction. There can be cases 
when a notice is served upon one of the co- 
tenants who, mmktf, on account of lethargy 
or even in collusion with the landlord ignore 
the notice whick will lead to an institution 
of an application for eviction. 


The fact that tenant did not raise plea of 
non-service of rolice before the Rent Con- 
troller is immaterizl. For the purpose of suc- 
ceeding in petiticn for eviction on the ground 
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of non-payment of rent, the landlord must 
independently show the existence of all con- 
ditions as required under S. 14. 


Defence cannot be struck off in second 
appeal on ground of non-payment of rent 
Further even if the defence of the tenants is 
struck off, decree for ejectment is not auto» 
matic and landlord has to prove his case on 
merits as is done in ex perte proceedings. 


Harnam Dass, for Appedants; F. C. Bedi, 
for Respondents. 


FY/FY/C808/81/DVT 


AIR 1982 NOC © (DELHI) 
D. K. KAPUR AND N.-N. 
GOSWAMY. JJ. 

Godavari Sugar Mills Ltd, Ahmednagar 
and another, Petitioners v. Union of India 
and another, Respondents, 

C. W. No. 183 of 1981. D/- 28-5-1981. 


Industries (Development and Regulation) 
Act (65 of 1951), S. 10 Sugar (Price 
Determination for 1980-81 Production) Order, 
1981 — Classification in efficient and less 
efficient units depending epon capacity -=~ 
‘Capacity’ — Meaning — Basis of capacity 
cannot be changed arbitrarily without hear- 
ing licensee. (Constitution of India, Arti- 
-cle 226). (Words and Phrases — Capacity 
— Meaning of). 

It clearly appears from the words used in 
_ sub-section (5) of S. 10 that ‘capacity’ is not 
considered to be the same thing as the maxi- 
mum possible rate of preduction. In the 
case of machinery, there is a maximum rate 
at which the machinery zan be operated. 
If it is a car or an aerodlane or any other 
type of machine, it can tor a short period 
be used at a very high speed, but the conse- 
quence is rather excessive wear and tear, 
possible collapse of the machine, break-down 
and the, necessity for replacement. The 
capacity visualised by S. =0 is quite obvious- 
ly a lower one than the maximum possible 
capacity of the factory im question. 


To take an instance, there may be a 
machine capable of running at 5,000 revolu- 
tions per second, but its running at that 
speed for a short period or for any length 
of time is likely to cause excessive heating 
and problems of operation. In such cases, 
there is an optimum maximum speed at 
which the machine may work without rapid 
deterioration, collapse or break-down. Such 
a speed may be 4,000 revolutions per se- 
cond. The section visualises that 4,000 re- 
volutions will be the capazity, This is cross- 
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checked and examined in the light' of the 
actual production on the date of the appli- 
cation as well as the highest annual produc- 
tion during the three previous years. Thus, 
this concept of capacity is different from 
other possible concepts of the same idea op 
feature of a machine. 


Held prima facie only the licensed capa- 
city had to be taken into consideration, 
This licensed capacity had been fixed under 
the I. D. R. Act, 1951, keeping in view the 
nature of the plant and the nature of the 
product. Sugar factories are seasonal in 
nature and do not work all the year round. 
The capacity had also to be correlated to the 
availability of cane and other factors which 
could not be taken into account so easily. 
On paper a factory may be able to crush a 
very large number of tonnes per day, but 
if there was no cane, it could not crush 
anything. When questions of such com- 
plexity were involved, a change should not 
have been made in the notification without 
hearing the petitioners. The validity of the 
whole price structuring policy was in danger 
by following a vague and indefinite line. 


F. S. Nariman, Sr. Advocate with 
G. E. P, H. Pareekh, Kailash Vasudev, 
H. Sharma and R. N. Karanjawala, fov 
Petitioners; C. L. Chaudhary, for Respon- 
dents. 


GY/TY/D180/81/HR/RSE 


AIR 1982 NOC 10 (GUY) 
N. H. BHATT, J. P 


Amardinomal Gopaldas and others, Peti- 
tioners v. Gurumukhdas Hiranand Sharma 
and others, Respondents. 


Civil Revn. Appin. No. 1179 of 1976, Dj 
1-7-1980, 

(A) Bombay Rents Hotel and Lodging 
House Rates Control Act (57 of 1947), Sec« 
tion 13 (1) (e) — Administration of Evacuee 
Property Act (1950), S. 19 — Evacuee pre- 
mises vested in Custodian — Tenant under 
Custodian subletting premises in 1955 —~ 
Landlord purchasing premises from Custo- 
dian in 1960 — Subletting being lawful and 
before 1-1-60 when Bombay Act came to 
be applied to premises tenant cannot be 
evicted for subletting under. S. 13 (1) (e). 


Where the premises vested in the Custo» 
dian as evacuee property were sublet by the 
tenant urider the Custodian in 1955 and the 
sub-tenants continued in possession when 
the landlord purchased the premises from the 
Custodian in 1960, the landlord cannot evict 
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the tenant under S. 13 (i) (e) for subletting 
because the subletting by ‘the tenant when 
the premises were vested in the Custodian 
was not unlawful and the subletting was be- 
fore 1-1-60 when the Bombay Rent Act 
came to be applied to the premises in ques- 
tion. Civil Revn. Appin. No. 305 of 1968, 
‘decided on 16-2-1973 (Guj), Rel. on. 


(B) Bombay Rents Hotel and Lodging 
House Rates Control Act (57 of 1947), Sec- 
tion 4 and S. 13 — Subletting of premises 
by tenant not unlawful _— Tenancy of 
tenant liable to be terminated for nom-pay- 
ment of rent — Sub-fenanis if can be evict- 

ed. f 
~ Where the subletting of: the premises by 
tbe tenant was not unlawful and the sub- 
tenants continued in possession of premises 
the sub-tenants cannot be. evicted if the 
tenancy of the tenant became liable to be 
terminated for non-payment of rent because 
Section 4 would come into play and would 
make the alleged sub-tenants’ direct tenants. 


D. D. Vyas, for Petitioners; J. R. Nana 
vati, for Respondent No. 1, 


LX/HY/G546/80/GNB 
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AIR 1982 NOC 11 (GUI) 
A. M. AHMADI AND D. H. 
SHUKLA, JJ. 
Shardaben Nitinrai and others, Appellants 


v. Gujarat State Road Transport Corpora- 
tion, Ahmedabad and others, Respondents. 


First Appeals Nos. 1555 to 1559 of 1980, 
D/- 27-3-1981. i 


(A) Motor Vehicles Act (4 of 1939), Sec- 
tion 110-B — Accident — ‘Headon collision 
between omnibus and auto-rickshaw — Con- 
tributory negligence of drivers. (Torts — 
Motor Accident — Negligence), 


As soon as an impact takes place between 
two vehicles, the speed is first neutralised by 
the impact and thereafter the vehicle which 
is proceeding at a higher speed throws back 


the other vehicle in the direction in which it - 


is proceeding depending on the-speed of the 
vehicle after neutralisation. In the instant 
case there was. headon collision between an 
omnibus and an auto-rickshaw resulting in 
death of several persons in, rickshaw. The 
rickshaw was thrown at a distance of 77 fect 
in the opposite direction and the omnibus 
came to a halt after about jone km. after 
meeting accident. It was held that the Tri- 
bunal was in error in holding that the rick- 
shaw must be proceeding at a speed higher 
than the normal spced at which the vehicle 


Notes of Cases 11-12. 


ALR. 


ought to have been driven in the given situa. 
tion, The Trisunal thus was in error in 
concluding that the rickshaw driver was 
guilty of contributory negligence. 

(B) Motor Vehicles Act (4 of 1939), Secs 
tion 110-B — Accident — Claim — Joint 
tort-feasors — Right of claimant to pro- 
ceed against amy party, 

In ‘any case where there are two tort-fea- 
sors it is open to the third parties (who do 
not claim through either of the tort-feasors) 
to claim compensation in full from either 
or both of thera and so far as they are con- 
cerned the claim cannot be scaled down. 
Such third partes are entitled to chase either 
or both the tort-feasors for their claim of 
compensation and it cannot be sliced down 
on the ground that one of the tort-feasors 
who was the owner of the vehicle happened 
to be a co-passenger in the vehicle and a 
near relative of such third parties or that 
such third parties were co-passengers with 
the tort-feasor in the vehicle. Thus it is 
settled that a: against joint tort-feasors 
damages must be assessed for single sum 
against all of them even though one of 
them may be more guilty than the other. 
They are jointly and severally liable for 
that single act in a single sum of money 
which can be reduced only if the claimant 
himself was guÑty of contributory negli- 
gence. AIR 1973 Guj 216; (1888) 13 AC 1 
(HL) and (1954) 1 WLR 581, Rel. on. 


(C) Motor Vehicles Act (4 of 1939), Sec- 
tion 110-B — Accident — Injury sustained 
by claimant — Permanent disability to the 
extent of 40% ia right leg — Held that 
there was medical evidence in this regard 
and Tribumal was in error in holding that 
the victim suffcred disability because of 
carelessness on kis part or because of want 
of proper treatment. 


A. P. Ravani, for Appellants; P. G. Desai 
for G. N. Desai (for Nos. 1 and 2) and 
S. B. Vakil (for No. 4), for Respondents. 


TY/TY/E350/81/MVJI 


AIR 1932 NOC 12 (GUJ) 
A. N. SURTI, J. 


Arvind E. Patel and others, Petitioners v. 
Dean, B. J. Medical College, Asarwa, 


Ahmedabad and others, Respondents. 


Spl. Civil Appin. No. 265 of 1981, Dj- 
30-1-1981. 

Constitution of India, Art. 226 — Writ 
jurisdiction — High Court does not function . 
as appellate Cowt — Government order — 
Nothing to show that order is arbitrary or 


4 


`~ 
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is made without application of mind — 
Court will not interfere in writ petition. 

_ Where there were agitations by médical 
students on the issue of reservation of seats 
for S. C/S. T., the students were indulging 
in violence and causing damage to public 
property, with a view, to avoid violence and 
restoring peace, the Government ordered 
eviction of medical students 
there was nothing to show that the | order 
of Government was arbitrary, capricious, 
malicious or was a result of non-application 
of mind, the High Court, therefore, could 
not, functioning as an appellate Court, 
interfere with the Government order, in 
exercise of its writ jurisdiction. 

' Vithalbhai B. Patel with K. M.. Patel, for 
Petitioners; J. R. Nanavati, Govt. Pleader 
‘with Mohit S. Shah i/b M/s. Ambubhai and 
Divanji, for Respondents; B. P. Tanna as 
Intervening Advocate. i 


GY/HY/D375/81/VCD 





AIR 1982 NOC 13 (KANT. 
G. N. SABHAHIT, J. 
Union of India and others, Petitioners V. 


- Srinivasa, Rao Shivarao Duber and another, 


Respondents. 

- Writ Petn. No. 1131 of 1980, Dj- 
1981. 

(A) Karnataka Rent Control Act (22 of 
1961), S. 21-A (D (9 (as inserted by Karna- 


8-4- 


-taka Act 66 of 1976) — Eviction under ~- 


House acquired nearly two years after -en« 
forcement of Act and same let out to peti- 
tioner — Petitioner is not liable to be evict« 
ed under S. 21-A (1) (9. l 


(B) Karnataka Rent Confrol Act (22 of 
1961), S. 21-A (2) (as inserted: by Karnataka 
Act 66 of 1976) — Section envisages that 
the house constructed or acquired after 
20-8-76 is a vacant premises and, therefore, 
provision of eviction under S. 21-A (1) (9 
cannot be read into S. 21-A (2). 

The scheme of sub-section (2) of 5. 21-A 
of the Act is entirely different from what is 
contemplated under sub-section (1) of Sec- 
tion 21-A of the Act. When the Legislature 
says under sub-section (2)' of. S. 21-A of the 


Act that any person.who being in occupa- 


tion or possession of a residential building 
as a tenant on allotment by the Controller, 
acquires possession of or constructs a resi- 
dential building on or after the 20th day 
of August, 1976, it obviously means that he 
constructs a. house or acquires possession of 
a house in which he can reside. In other 
words, what he constructs or acquires is a 
vacant premises. It is for that reason that 


from hostels,’ 


and the dedication is absolute. 


. Notes of Cases 13-14. -. 7 


the Legislature in its wisdom has not thought 
it necessary to provide for eviction as is 
done in S. 21-A (1) (c) of the Act, Neither 
the doctrine of casus omissus nor the - doc- 
trine of harmonious’ construction play any 
role in the construction of S. 21-A (2). 
AIR 1980 SC 485, Ref.. 


U. L. Narayana Rao, for Petitioners; 
V. Tarakaram, for Respondents. 


HY/TY/D718/81/HR/RSK 





5 AIR 1982 NOC 14 (KANT.) 
G. N. SABHAHIT, J. 


Shankar Raghunath Desai and others, Ap- 
pellants v. Ganesh Gopal Desai and others, 
Respondents. 


Second Appeal No. 992 -of 1977, D/- 5-6- 
1981. 


‘Hindu Law, — Religious and charitable 
endowments — Dedication of property to — 
religious or charitable purposes — Dedica- 
tion whether complete or .partial — Test. 


“Sankalpa” and “Utsarga” followed by 
‘Samarpana’ are the ingredients of dedica- 
tion,- In order to find out the intention to 
extinguish the rights of the donor and vest 
it in the deity, the test that, major portion 
of the income is to be.spent on religious 
and. charitable purposes affords a clue. 
But, the facts of each case differ and, in 
finding the intention, the totality of the 
facts and special features of the case should 
be taken into account. g 


In order to find out whether the dedica- 
tion of property to religious or charitable 
purpose is partial or complete, one has to 
ascertain the intention of the. testator or 
donor by looking into the document and ex- 
amining the surrounding circumstances. If 
the intention is to renounce title in the pro- 
perties with a view to vest it in the idol, 
then there will be ‘Utsarga’ and ‘Samarpana’ 
If, on the 
other hand, it is seen that the intention of 


thé testator or donor is to retain the secular 


nature only a part of the income for dedi- 
cation, then, obviously, it is partial dedica- 
tion. i 

After reading the will and the partition 
deed, together and on a conspectus of all 
the provisions contained in these documents 
and taking into consideration the. conduct of 
the owner immediately after the death of 
his father, it was held that the dedication 
was only partial and not complete. AIR 
1957 SC 797; AIR 1972 SC 2069 and AIR 
1977 SC 1523, Rel. on. 
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V. Krishnamurthi, for Appellants; N. A. 
Mandagi, for Respondent: No. 1. 
GY/TY/D269/81/MBR, 


t 
AIR 1982 NOC 15 (KER) 
: 1981 Ker LW 508 
K. BHASKARAN, J. 
P. R, Gopalkrishnan, Petitioner v. The 


Executive Officer, Idikki-Kanhikuzhy Pan- 
chayat and others, Respondents. 


O. P. No.` 4807 of 1980:R, D/- 18-6-1981. 


Kerala Panchayats Act (32 of 1960), Sec- 
tion 54 (2) and (3) — Notification under 
S. 143 (1) and (3) dated 10-9-64 — It only 
empowers District Panchayat Officer to re- 
ceive written notice of intention to make 
motion of no confidence ìn the President 
and not to convene a meeting in exercise of 
powers under S. 54 (3) -— Held resolution 
passed and notice issued under S. 54 (3) 
calling the petitioner to resign his office was 
null and void. 

S. A. Nagendran, N. N! Divakaran Pillai 
and K. B. Subhagamani, for Petitioner; 
Govt. Pleader and M, M. Abdul Aziz, for 
Respondents. 


GY/HY/D413/81/MRD/RSĶK 


AIR 1982 NOC 16 (KER.) 
U. L. BHAT, J. 


M. A, Geevarghese, Petitioner v. State of 
Kerala and others, Respondents, 


C. R. P. No. 3038 of 1979-2, D/- 
1981. 


Kerala Land Reforms Act (i. of 1964), 
Ss. 85, 2 (40) — Ceiling | area — Computa- 
tion — Land held by widow as life estate 
—- Her son having right of, reversion — Not 
liable to account under §. 85 — He cannot 
be regarded as absolute owner. (Words and 
Phrases — Absolute owner; T. P. Act (1882), 
S. 7; Tenancy Laws — Ceiling area — 
Computation). l 


29-7- 


In law, a person having only a right of 
reversion cannot be regarded as owner or 
absolute proprietor and cannot be held to 
be liable to account undep 'S. 85 for a land 
in which his mother has a life estate. At- 
tribute of possession is essential in any per- 
son who is to account for excess land under 
Sec. 85. A person’-who “holds” land as 
defined under S. 2 (59) has’ possession of 
land. A person who “holds” land under a 
mortgage also has possession. A person 
who “owns” land also must have the attri- 
bute of possession. In the eye of law he 


: ALR. 


must have possession. A remainderman ov 
holder of a reversion does not have posses- 
sion in the eye of law andas such cannot be 
regarded as an “owner” or a person entitled 
to the absolute proprietorship. 


Ownership or absolute proprietorship con- 
sists of a bundle of rights; it is the aggregate 
of component rights such as those of pos- 
session, right of enjoyment of the usufructs 
of land, etc. When out of the component 
tights constituting the bundle of rights, one 
OF more are taken away and vested in a 
person other than the owner of the aggre- 
gate of rights, as in the case of the estate, 
mortgage, etc. it cannot be said that either 
the rights so carved out or the remainder 
would amount to ownership or absolute pro- 
prietorship. 

P, K. Kesavan Nair, K. N. Narayana Pillai 
and T. K. Venugopalan, for Petitioner; 
Govt. Pleader, for Respondents. 


HY /IY/D768/81/DVU 


AIR 1982 NOC 17 (KER.) 
U. L. BHAT, J. 


Chacko and others, Petitioners v. State of 
Kerala and others, Respondents. 


C. R. Ps. Nos. 2675 and 2961 of 
D/- 28-7-1981. 


(A) Kerala Land Reforms Act (1 of 1964), 
S. 85 (8) — Land ceiling — Surrender of 
excess land — Case remanded to Taluk Land 
Board for fresh disposal — Validity of sale 
deeds executed by declarants to be decided 
— Some persons claiming tenancy rights 
under declarant applying for excluding lands 
in their possession from account of decla- 
rant — Application rejected on ground that 
decision on their claims was outside scope 
of remand order — Held, case should again 
be remanded 1o Taluk Land Board to adju- 
dicate claim as they were persons interested. 


(B) Kerala Land Reforms Act (1 of 1964), 


1979, 


-§. 84 (1) Gil) — Certain voluntary transfers 
.to be null and void — Burden of proving 


that particular transfer is hit by provision 
is on party asserting it. 


The sweep of ‘the main provision of Sec- 
tion 84 is to invalidate all the transfers dur- 
ing the period, mentioned in the section. 
From the sweep of the invalidating provi- 
sion arẹ carved out three different types of 
transactions which should be treated as Ex 
ceptions to the rule in main provision. The 
person who asserts that a transaction is a 
partition must prove it to be so. The per- 
son who asserts that a transaction is a gift 


, chaser. 
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and it is in favour of a som or daughter cte. 
must prove the same. Similarly the -person 
who asserts that a transacion is saved by 
S. 84 (1) Gii) must prove that the sale is in 
favour of a tenant, that the tenancy was 
created before 27-7-1960 and subsisting oD 
the date of the sale deed. It would not be 
correct to say that only certain speciied 
types of transfers are invalidated and there- 
fore it is for the Taluk Laad Board to prove 


that a particular transfer i hit by the pro- . 


vision. ‘Therefore it is foz the person who 
seeks to escape the invalicating :consequence 
contemplated in S. 84 to set up a plea besed 


‘on the exception and also prove his cas. 


Moreover in a civil litigation burden of 
proof rests on one of the parties to the liti- 
gation. Taluk Land Board is not a party 
to the litigation but it is a quasi-jud: cial 
Tribunal vested with the power and duty 
to implement the provisions of the Act and 
it is the duty of the Tauk Land Board 
through the Authorised Officer to sezure 
necessary data and information having a 


- bearing on the validity and invalidity of the 


transactions or existence or otherwise oP 
validity of the alleged terancy. 

T. R. Govinda Warriyer, H. Sivaraman, 
P. C. John and Sebastiar Davis, for Peti- 
tioners; Govt. Pleader, for Respondents. 


HY /TY/D772/81/J3S/DVT 


AIR 1982 NOC 18 (KER.) 
+ 1981 Ker LT 463 | 
P. SUBRAMONIAN POTI AND. 
V. KHALID, JJ. 


Sanku Balakrishnan, Appellant v. Raman 
Kunjikrishnan and others, Respondents. 


A. S. No. 125 of 1976, Dj- 25-9-1980 


(A) Specific Relief Act (47 of 1963), 5. 19 
— Specific performance claimed against sub- 
sequent purchaser — Burden of proof. (Evi- 
dence Act (1872), Ss. 101-104). 


In a suit for specific performance of gree- 
ment of sale claiming relief against subse- 
quent purchaser, the burden of showing that 
the purchase was bona fide and without 
notice of existing agreement for sale with re- 
gard to the property is on subsequent pur- 
No doubt such burden, in a normal 
case, would be discharged even by the party 
swearing in.witness box. that he was not 
aware of any subsisting agreement for sale. 
In a case where there are other circums antices 


‘which reflect upon the bona fides of sub- 
_ sequent purchaser, mere denial may net be 
_ sufficient. 
_ assess overall weight of 2vidence in the case. 


The Court would be obliged to 
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(B) Specific Relief Act (47 of 1963), S. 19 
(b) — Trusts Act (1882), Ss. 91 and 96 — 
Specific performance of agreement for sale — 
Against whom it can be enforced. (T. P. Act 
(1882), Ss. 40 and 54). 


Enforcement of specific performance of a 
contract for sale is the enforcement of an ob- 
ligation annexed to ownership of property. 
This obligation is liable to be enforced against 
a transferee with notice as Section 19 (b) of 
the Specific Relief Act and Section 91 of the ` 
Trusts Act indicate. What is created by Sec- 
tion 91 is not a trust as such. It does not 
affect ownership or title as such. It is only 
an obligation to- hold for the benefit of an- 
other, The obligation to hold for the bene- 
fit of another contemplated in Section 91 of 
the Trusts Act will operate in regard to a 
person who came into possession by a pur- 
chase with notice of the contract of sale but 
not a person who came into possession sub- 
sequently without such notice. In the hands 
of the person holding the property with 
notice the obligation will exist but the obliga- 
tion will not operate in the hands of a per- 
son who has no such notice. Therefore, a 
bona fide transferee for consideration with- 
out notice, cannot be said to hold the pro- 
perty transferred to him for the benefit of 
holder of prior agreement for sale of that . 
property and such agreement cannot be 
enforced against him. AIR 1980 SC 1334 and. 
AIR 1916 Mad 350, Rel. on. 


(C) Specific Relief Act (47 of 1963), S. 12 
~~ Agreement for sale found to be unenforce- 
able regarding some portion of property — 
Specific performance of remaining part of 
contract, if can be granted. 


Where the agreement is to sell certain ex- 
tent of land and the value of such land is 
fixed with reference to rate per cent, the con- 
tract is one and indivisible and.that is to 
sell the extent stated in the agreement. Even 
in such a case, part performance would be 
permissible either under Section 12 (2} or 


Section 12 (3). Section 12 (2) will be at- 


tracted only if the portion left unperformed 
bears only a small proportion to the whole. 
Where an agreement for sale (as in the in- 
stant case) is for 0.50 cents of land and the 
part which has to be left unperformed re- 
lates to 0-40 cents, S. 12 (2) will not be at- 
tracted because it is only 0-10 cents that could 
be sold out of 0-50 cents. As the part which 
has. to be left unperformed forms a con- 
siderable part it is Section 12 (3) that should 
apply. Clause (a) of Section 12 (3) would be 
attracted only on two requisites being shown, 
(1) the part to be left unperformed is a con- 
siderable part vf the whole and (2) the part 
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left unperformed must admit of compensa- 
tion money. Sub-section' (4) applies where 
the part which must be left unperformed does 
not admit of compensation money. 


When the Court finds ;that only a small 
rortion of the contract could be performed, 
whether the relief of specific performance is 
to- be granted or not cannot be determined 
automatically in a suit where the plaintiff 
pleads -only for the specific performance of 
the whole contract. If the plaintiff seeks per- 
formance, in the alternative of that part -of 
the contract that could still be performed 
however small that may be, he must plead 
appropriately, for, it is only on such plead- 
ings that questions calling for decision within 
the scope of Section 12 (3),can be decided by 
the Court. On appropriate pleading by 
plaintiff, they will have to be answered by 
defendant. Where there is no such pleading, 
relief with regard to enforcement of a por- 
tion only will not be granted AIR 1979 Bom 
208, Rel. on. 

C.K. S. Panicker, D. N. Poti, P. G. P. Panic- 
ker, V. Bhaskara Menon and K. S. Bala- 
krishnan, for Appellant; : T. M. Cherian, 
Alexander Skaria and Mathews P. Mathews, 
for Respondents. | 
BY/CY/A600/81/VSS 
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AIR 1982 NOC 19 (KER. 
: 1981 KLT 268 
GEORGE VADAKKEL, J. 


Bhagavathikandi Karthiayani, Petitioner vV. 
Appellate Authority, Kozhikode and another, 
Respondents. 


O. P. No. 1754 of 1978-H, D/- 30-1-1981. 


Kerala Land Reforms Act. (1 of 1964), Sce- 
tion 102 (3) — Appeal under S. 102 (3), dis- 
misse in default —- Court can restore it in 
view of powers conferred by Section 102 (3). 

Where the respondent’s appeal under Sec- 
tion 102 was dismissed in default but the Ap- 
pellate Authority allowed the respondent’s ap- 
plication for restoration of appeal, filed after 
expiry of one month’s limitation praying for 
condodation of delay in itself without filing 
a separate application for it, the Appellate 
Authority could not be said to have acted in 
excess of jurisdiction, when. it was satisfied 
that for sufficient cause the ‘respondent was 
prevented from appearing in the Court and 
when the restoration application was a com- 
posite application praying for condonation of 
delay also. AIR 1967 Ker' 287 (FB), Rel. on; 
AIR 1973 Ker 164 and 1979 Ker LT 260, 
Disting. 


A. I. R. 


The Code of Civil Procedure (1908) has 
not been made applicable to an appeal pre- 
ferred under Section 102 of the Land Re- 
forms Act 1963, but only the procedure 
which a Cotrt of Appeal may follow has 
been made applicable to such appeals. One 
of the powers an appellate Court has in de- 
ciding an appeal against the decree of an 
original Court under the C. P. C., is the 
power conferred on it under R. 19 of O. 41, 
namely, to re-admit the appeal dismissed for 
default. The appellate authority has under 
the Act, therefore, that power. ` 


M. C. Sen, for Petitioner; M. V. Bose, 
Goyt. Pleader, for Respondents. 


BY/CY/B42/81/AAJ/SNV 


AIR 1982 NOC 20 (MAD. 
: (1981) 94 Mad LW 502 
RAMANUJAM, J. 

Sri Vedapuri Swara Swami, Thiru Vadhi 
Kudi, Thiruvaiyaru, Appellant v. P. A. Abdul 
Hameed and others, Respondents. 

Ss. A. Nos, 2436 to 2444 of 1976, DJ- 16-4- 
1981. 

(A) Transfer of Properfy Act (4 of 1882), 
Ss. 106 and 117 — Sections 106 and 107 do 
not govern agricultural leases — Non-issue of 
valid and proper notice under Sections 106 
and 117 does not stand in way of landlord 
seeking recovery of possession of property 
from tenants, 

(B) Madras Public Trusts (Regulation of 
Administration of Agricultural Lands) Act 


(57 of 1961), Sec. 19 — Eviction of tenant 
under Section 19 — Suit by landlord for fixa- 
tion of fair rent — Tenants claiming oc- 


cupancy right -—— Claim does not amount to 
denial of landlord’s title to land — Does not 
entail forfeiture of tenancy rights — Suit for 
recovery of possession of lands from tenant 
not maintainable. Case law discussed. 


(C) Madras Public Trusts (Regulation of 
Administration of Agricultural Lands) Act 
(57 of 1961), S. 26 — Fixation of fair rent 
under Section 26 — Tenant contending that 
he is not cuins ating ‘tenan? — Duty of 
Court. 


Merely because the tenants raised the plea 
that they cannot be taken to be cultivating 
tenants the fair rent petitions cannot be dis- 
missed on that ground. If such a conten- 
tion were raised, it is for the fair Rent 
Court or the appellate authority to- decide 
the question as to whether the respondents 
in the fair rent petitions are cultivating 
tenants and then decide the fair rent peti- 


`p 


1982 

tions on merits, if it is. found that the re- 
spondents are cultivating tenants. Merely 
because the respondents have taken up the 


plea that they are not cultivating tenants as 
defined in the Act, the Court cannot dismiss 
the fair rent petitions without going into 
the question as to whether the respondents 
are cultivating tenants or not. 


K. Sarvabhauman and R. Nandakumar, for 
Appellant; V. Radhakrishnan and G. Naga- 
rajan, for Respondents, 


HY/HY/D526/81/VSM/SNV 


AIR 1982 NOC 21 (MAD.) 
BALASUBRAHMANYAN, J. 


Smt. Ayyammal, Petitioner v. Special 
Tahsildar, Madurai and others, Respondents. 


C. R. P. No. 1995 of 1978, D/- 17-2-1981. 


Land Acquisition Act (1894), Ss, 18, 20, 53 
— Civil Procedure Code, 0.19, Rr. 2,3 — 
Applicability to proceedings under the Act—~ 
Court in Land Acquisition proceedings, hold- 
ing that the mortgagee of the land is entifl- 
ed to a certain amount out of the compen- 
sation awarded — Owner ef land producing 
application by mortgagee that he had re- 
ceived the mortgage amoumt from the owner 
— Such application can be accepted as proof 
of the payment without the mortgagee bpe 
ing examined as a witness and the whole 
compensation amount paid to the owner. 


TY/JY/E49/81/KNA 


AIR 1982 NOC 22 (ORISSA) 
R. N. MISRA, C. J. 


Gangadhar Prasad Ray, Appellant v, 
Nabakrushna Mohanty and others, Respon- 
dents. 


Second Appeal No. 155 of 1979 and Civil 
Revision No. 331 of 1979 D/- 28-7-1981. 


(A) Civil P. C. (5 of 1908), Ss. 9, 11, 151, 
0. 9, R. 13 — Title sut — Compromise 
upholding defendant’s titie — Not recorded 
~~ Ex parte decree — Same not vacated — 
Second suit for declaration of tifle not mains 
fainable. 


In a title suit, the partizs entered into a 
compromise, which was g:nuine. As per 
the terms of compromise the defendant’s 
title to suit land was to be upheld. How- 


Notes of Cases 21-23 11 


ever, the compromisé could not be recorded 
as the defendant did not appear on the date 
of the suit and did not pay consideration 


money. Ex parte decree in favour of the 
plaintiff in that suit followed. Application 
to set it aside was dismissed. The defen- 


dant in the earlier suit filed fresh suit for 
title and declaration that ex parte decree in 
regard to the disputed property was not 


operative. He pleaded fraud flowing out of 
misrepresentation but the same was not 
proved. a = 


Held in the circumstances that earlier ex 
parte decree was binding on the defendant 
in that suit i.e. plaintiff in subsequent suit 
and fresh suit by him was not maintainable. 


(B) Civil P. C. (5 of 1908), O. 21, R. 2 — 
Limitation Act (1963), Art. 125— Title suit 
~= Compromise petition — Application to 
record satisfaction of decree on basis of 
compromise — Filed in Court more than 
thirty days after payment was made — Ap- 
plication is barred. by limitafion. AIR 1967 
Orissa 59, Foll. 


P. Kar, for Appellant; S. Mohanty and 
S. D. Das, for Respondents. 


FY /LY/D921/81/JIS/DVT 


. AIR 1982 NOC 23 (ORISSA) 
R. N. MISRA, C. J. 


Chief Engineer, Rural Engineering 
nisation and others, Appellants v, 
Chandra Mohanty, Respondent. 


Orga- 
Bimal 


Misc. Appeal No. 31 of 1981, D/- 
1981. 


26-6- 


Arbitration Act (10 of 1940), S. 31 (4 — 
Earlier dispute relating to work done up to 
20th bill referred to Court at “K” — Held 
if dispute arising out of 21st bill which was 
final bill was a subject matter of fresh re- 
ference entertainable by Court at “B” it 
would not be lost on account of S. 31 (4). 


Addl. Govt. Advocate, 
S. C. Roy, for Respondent, 


HY/TY/D431/81/MRD/RSK 


for Appellants; 
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AIR 1982 NOC 24 (PAT) 
CHAUDHARY SIA SARAN SINHA, J. 


Ram Jatan Rai and another, Appellants 
~. Baliram Singh and Baliram Kuer and 
another, Respondents. 


A. F. A. D. No. 370 df 1979, D|- 
1981. 


(A) Limitation Act (36'of 1963), Art. 65 
— Purchase of land on 27-1-54 by D — P’ 
claimant filing suit for recovery of posses- 
sion on 23-11-71 — Continuous and peace- 
ful possession of ‘D’ from 27-1-54 — Suit 
barred by limitation. | 


18-4- 


‘D’ alleged to have purchased the suit 
land situated nearby their, house on 27-1- 
1954. They planted trees: thereon and used 
to tether their cattle by ‘constructing Nad 
and Khuta. ‘D’ had peaceful and open 
possession over the suit land rent of which 
was paid by ‘D’ continuously. ‘P’ claiming 
title to the land brought the suit for re- 
covery of possession of the disputed land 
on 23-11-71 against ‘D’. | 


Held that, suit was clearly barred by 
limitation and ‘D’ acquired title over ‘the 


suit land by adverse possession. 


All that the law requires is that possession 
must be open and without any attempt at 
concealment; it is not necessary that the 
possession must be so effective so as to 
bring to the specific knowledge of the owner. 
AIR 1981 SC 707, Rel. on. 


(B) Civil P. C. (5 of 1908), Ss. 100, 101 
— Concurrent finding of the lower Courts 
about a party acquiring title by adverse 
possession — It is a finding of fact — Can- 
not be disturbed by High Court at the stage 
of second appeal. 


Rama Kant Varma, N. K, Agrawal and 
Ajay Prasad, for Appellants; Binod Kumar 
Roy, for Respondents. 


HY/TY/D835/81/AAJ 


AIR 1982 NOC 25 (PAT) 
S. K. JHA, J. 


Bishundeo Sah, Appellant v. Natho Yadav ` 


and others, Respondents. | 
A. F. A. D. No, 323 of /1977, D)- 
1980. i 


Transfer of Property Act (4 of 1882), 
§. 52 — Lis pendens — Doctrine of — Par- 


9-10- 


A-I. R- 


tition suit -- Pendency — Transfer of pro- 
perty involved in such suit — Not permis- 
sible. 


Where the property involved in the parti- 
tion suit has been transferred to the third 
party by one of the parties to the suit during 
its pendency, which ended into compromise 
decree and it was not shown that the suit 
was collusive in nature, such transfer of 
ae held to be bad and invalid under 


The doctrine of lis pendens embodied in 
Section 52 of the Transfer of Property Act 
is based upon sound principles of .law and 
equity. It would plainly be impossible that 


any action’ or suit could be brought toa 
successful termination if alienations pen- 
dente lite were permitted to prevail. The 


only exception is with regard to any suit or 
proceeding which is collusive in nature. If 
the suit or other legal proceeding is not 
collusive in nature then even though the 
suit ends in a compromise decree between 
the parties, the transferee from the unsuc- 
cessiul party during the pendency of the 
suit shall be bound by the decree passed in 
the previous suit. It is not a pre-requisite 
for the applicability of S. 52 that any trans- 
feree pendente lite must be a party to the 
compromise entered into between the par- 
ties, who have bona fide put the law into 
motion for settling a bona fide dispute. 


Kailash Roy and Binod Kumar Roy, for 
Appellant; Ashutosh Jha, for Respondents. 


DY/EY/B841/81/VNP/SSG 


AIR 1982 NOC 26 (PAT.) 
B. P. SINHA AND M. P. VERMA, JJ. 


Smt. Saraswati Mishra, Petitioner v. Tho 
Chancellor, Universities of Bihar, Patna and 
others, Respondents. 


Civil Writ Jurn, Case No. 1884 of 1980, 
Dj- 2-2-1981. 

Bihar State University Act (23 of 1976), 
Ss. 9 (4) and 58 (3) — Review -—~ Recom- 
mendations of Public Service Commission 
for appointment of Lecturer in University 
— Chancellor setting them aside and direct- 
ing Syndicate fo request Commission to infer. 
view candidates again and make fresh res 


commendations — Subsequent request by 
Syndicate for reconsideration of earlier re- 
commendations — Held, Chancellor had no 


power to review its earlier order. (Bihar 
General Clauses Act (1 of 1917), S. 24). 


N 


1982 p 5 
In 1978, a post of Lecturer in Philosophy 


in Ranchi University was advertised through: 


Public Service Commission, for which P 
also was an applicant. The interview was 
held, and the Commission recommended cn 
11-4-1979 only two candidates excluding P. 
P, being aggrieved, submitted representation 
to the then Chancellor of the Bihar Univers 
sity challenging the validity of the recom 
mendations and praying for setting asida 
the same. After hearing the parties, the 
Chancellor passed an order on 26-6-79 di- 
recting the Syndicate to select another ex- 
pert than the one selected as a member of 
the Commission, and to request the Com- 
mission to interview the candidates over 
again and to submit fresh recommendations. 
The Syndicate by its resolution dated 18-11- 


1979 again approached the Chancellor for 


reconsideration of the earlier recommenda- 
tions submitted by the Commission. The 
Chancellor on 5-7-1980 reviewed its earlier 
order dated 26-6-1979 and gave approval to 
the recommendations of the Commission. 
P has challenged order of review. 

{ . 


Held (Per Verma, J.): _ 


The Chancellor had no jurisdiction under 
Section 9 (4) of B. U. Act to review its ear- 
lier order dated 26-6-1979. The earlier re 


commendation was annulled by the Chan- -> 


cellor, which was again put before him for 
reconsideration and such placement could 


not be deemed to be a proceeding undep. 


S. 9 (4). It was quasi-judicial order and 
justice required, that P should have been 
heard. Assuming it was administrative, in 
absence of change in circumstances, the re- 
view exhibited arbitrariness and lacked judi- 
cial application of mind. 


The recommendations were valid only 
for one year under S. 58 (3) and it was not 
desirable to direct Syndicate to make ap- 
pointments on recommendations lapsed by 
efflux of time. 


Section 24 of Bihar General Clauses Act 
had no application. 
i a 


‘(Per Sinha, ‘J.): 


The question whether a power is an 
administrative power or a quasi-judicial 
power depends upon the nature of the power 
conferred, the person or persons on whom 
it is conferred, the framework of the law 
conferring that power, the consequences en- 
suing from the exercise of that power and 
the manner in which that power is expected 
to be exercised. Under S. 9 (4) of the Act, 
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the Chancellor can annul any proceeding of 
the University but only after giving a show 
cause notice to the University and consid- 
ering the show cause, if any. This implies 
that the Chancellor has to make an inquiry 
and apply his judicial mind. In the process’ 
of making such an inquiry a party which 
may be directly or indirectly affected has 
also a right to be heard before the order is 
made. This clearly makes the power con- 
ferred upon the Chancellor under S. 9 (4) 
of the Act a quasi-judicial. power. . Assum-. 
ing it . was administrative power, earlier: 
order of 26-6-79 gave a right to P to be 
interviewed again and had a right to be 
heard when that right was likely to be 
affected by review. AIR 1970 SC 150 and; 
AIR 1974 SC 1471, Foll. 


Section 9 (4) did not clothe the Chancellor ' 
with the power of review. By reviewing 
earlier order, the Chancellor tried to inject’ 
a new life into recommendations of the’ 
Commission that died by efflux of- time. 


T. K. Jha, Santosh Singh Jayanandan 
Singh and Shyam Kishore Sharma, ' for. 
Petitioner; K. P. Verma, Advocate General, 
Manmohan (Jr. Counsel to Advocate Gene- 
tal), Umesh Pd. Singh, Ajoy Bihari Sinha, 
R. C. Sinha and Radha Raman Roy and. 
Shivaji Nath, for Respondents. 
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AIR 1982 NOC 27 (PUNJ. & HAR.) 
J. V. GUPTA, J. 


Jaswant Rai, Petitioner v. Nazir Singh, 
Respondent, 


Civil Revn. No. 1354 of 1980, DI- 
1981. 


Displaced Persons Compensation and Re- 
habilitation Act (46 of 1954), S. 29 — 
Tenant under — Who is — Person purchas- 
ing property from Custodian — Claim of 
person residing in property purchased as. be- 
ing aHottee, not substantiated — Occupant 
paying rent fo purchaser without protest ia 
earlier ejectment application. by purchaser 
— Occupant is tenant of purchaser of pros. 
perty and is liable to be evicted. 


H. L. Sarin, Sr. Advocate with R. L. 
Sarin, for Petitioner; R. S. Mongia and 
S. S. Shergil, for Respondent, 
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AIR 1982 NOC 28 (PUNJ. & HAR) 
: 1981 Cur LJ (Civ) 168 
G. C. MITAL, J. 
Smt. Nirmala, Petitioner v. 
Chander, Respondent. 


Ishwap 


| : 
Civil Revn. No. 430 of | 1977, DJ- 2-3: 
1981, . 

East Punjab Urban Rent Restriction Act 
(2 of 1949), S. 13 (2) (iii) — Building whe- 
ther impaired materially —- Has to be seen 


from viewpoint of landlord. 


~ 


A reading of S. 13 (2) (iii) would show 
that if a tenant commits such acts as are 
likely to impair materially | either the value 
or utility of the building then he would be 
liable to be ejected. May be that by 
changes the value of the building has gone 
up but so far as utility is lconcerned, it has 
to be seen from the viewpaint of the owner 
of the premises and not of the tenant. If 
the owner wanted the front portion of the 
premises to remain open and did not raise 
any construction thereon, the tenant cannot 
be allowed to change the nature of the pre- 
mises and the moment he makes the changes 
the utility of the building is certainly im- 
paired from the viewpoint of the landlord 
because there is no open space which he 
had left out in front of the building. As 
such it would be a valid ground for eject- 
ment of the tenant. | 

} 

L. M. Suri, for Petitioner; H, L. Sarin, 
Sr. Advocate with J. L. Gupta, M. L. Sarin 
and R. L. Sarin, for Respondent. 
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AIR 1982 NOC 29 (PUNJ. & HAR.) 
D; S. TEWATIA, J. 


Phul Singh and others, Appellants v. 
Arora Mal, Respondent..  . 


Regular Second Appeal No, 501 of 1970, 
D/- 23-7-1981. l 

(A) Deed — Construction — Exchange of 
land — Defendants in possession of disputed 
Khasra No. along with other' Khasra number 
mentioned in exchange deed, since 12 years 
— Difference between mentioned area of 
land sought to be given in exchange and 
total area given in exchange exactly equal 
of area of disputed Khasra number — Dis- 
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A. I. R. 


puted Khasra number formed part of area 
exchanged — Proper construction of deed. 


Where the defendants who had exchanged 
lands with the plaintiff were in possession of 
a Khasra number along with other Khasra 
numbers menidoned in exchange deed and 
continued to be in possession thereof for 
pearly 12 years the Khasra number must be 
deemed to form part of the area which was 
intended to be exchanged by the plaintiff in 
lizu of the area that he received in exe 
change from the defendants when the dif 
ference between the mentioned area of land 
that was sought to be given in exchange by 
the plaintiff to the defendants and the total 
area of Khasra numbers that were mention- 
ed, as having been given in exchange was 
exactly the equal of the area of disputed 
Khasra number that the defendant was in 
possession of but was not mentioned in the 
deed. In such a case it could be said that 
it was by sheer clerical mistake that it was 
not mentioned in the exchange deed. The 
fact that the plaintiff continued to be record- 
ed as owner of disputed Khasra number in 
the ownership column of the revenue record 
and that the defendant took no step to get 
the revenue record corrected, would be im- 
material. The villagers do not normally try 
to find out from the Patwari regarding the 
entries made by him so long as they are in 
possession of the land in question. It is 
only when their possession jis disturbed op 
sought to be disturbed that they become 
active and try to find out the state of revenue 
record and not before that. AIR 1937 Lah 
94), Disting. 


(B) Civil P. C. (5 of 1908), Ss. 100 and 
101 — Question of law — Exchange deed is 
document of tifle, its interpretation is ques- 
tion of law and not of fact —~ Lower Courts 
interpreting the document applying legal cri- 
terion indicated by a High Court — Whe- 
ther criterion indicated is applicable is ques~- 
tion of law — In second appeal Court can 
set aside finding of lower Court based on 
interpretation of the document. 


Kewal Krishan Chopra, for Appellants; 
K. C. Chaudhri for R. L. Issar, for Re 
spondent. 
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AIR 1982 NOC 30 (RAJ.) 
M. C. JAIN, J. 
Balveer Singh and  others,. Petitioners v. 


State of Rajasthan and others, Respondents. 


1981. 


(A) Rajasthan Urban Improvement Act 
(35 of 1959), S. 52 (2) — Pzrovisions regard- 


~ 


ing individual service of notice and publica-. 


tion and pasting of notice —— Provisions are 
mandatory. 


Section 52 deals with compulsory acquisi- 
tion of land so these provisions have to be 
strictly followed, Section 52 (2) is couched 
in an imperative language not only with re- 
gard to issuance and service, of notice on 
the owners of the land and on the persons 
interested but also with regard to publication 
of notice in the Official Gazette and pasting 
it on some conspicuous plaze of the loca- 
lity. Further compliance of sub-section (2) 
has been made a condition precedent for 
publishing a notice under sub-section (1). 
The legislature appears not only concerned 
with service of notice on. the owners ‘and the 
persons interested, but appears to be equally 
very much concerned with publication and 
pasting of the same. 


The words ‘also’ and ‘at least in S. 52 (2). 


further signify the peremptory legislative 
intent. Emphasis has been given on publi- 
cation and pasting because of introducing a 
deeming clause in the concluding -part of 
para (2) of S. 52 (2): The expression used 
in the last sentence of para (2) “upon al 
other persons who may be mterested therein” 
is of wider import than the expression 
“any other person who in the opinion of 
the State Government may be interested”. 


The object behind such a provision appears 


to be obvious. The legislacure intended to 
give wide publicity of the intended acquisi- 
tion, so that all persons. having any interest 
whatsoever may come to kiow of the im 
tended acquisition and may file their objec- 
tions under sub-section (3). 


The consequences of not:ce of acquisition 
under sub-section (1) are very serious. If 
compliance of sub-section :2) is not made 
and notice is published under sub-sec. (1), 
the land vests absolutely in the State Gov- 
ernment free from all encumbrances and 
the persons having any such right. would 
not be in a position to enforce those rights 
against the State Government. Besides that, 


Civil Writ Petn. No. 13 of 1975, Dj- 30-4- - 
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the importance of notice is also apparent 
from S. 53 (6) (b). 


Thus, having regard to the nature of the © 


law contained in S. 52, the language employ- 
ed in sub-section (2), the object behind: sub- 
section (2) and in the confext of the provi- 
sions of $. 52 (4) and S, 53 (6) (b), it must 
be held that the provisions contained in Sec 
tion 52 (2) with regard to individual service 
of notice and with regard to publication 
and pasting of notice, are mandatory. AIR ` 
1978 Raj 31, Rel. on. 


(B) Rajasthan Urban Improvement Act- 
(35 of 1959), Ss. 101 (1) (d) and (e), 52 (2) 
— Effect — Provisions of S. 52 (2): not 
substantially complied with — It is not x 
case of omission, defect or irregularity but 
a case of illegality mot covered by Cis. {dy 
and (e). 


Where notices to show cause were not in- ` 
dividually served on all the owners of land . 
but only on some of them and the require- 
ment of publication of notice in the Official 
Gazette and pasting of notice on conspicu- 
ous place in the locality were not complied 
with, it cannot be said that there was sub- 
stantial compliance of provisions of S. 52 (2)- 
Such disregard disentitles the authority to 
proceed to act.under S. 52 (1). In. that 
case it cannot be said that no substantial in- 
justice has resulted from failure of com- 
pliance of S. 52 (2). It is not a case of 
omission, defect or irregularity, but it is a 
case of illegality and a case of illegality is 
not covered by S. 101 (1) (e). Even if it is: . 
taken that the word “omission” covers a ~ 
case of non-publication of notice in the 
Gazette or non-pasling of notice in the loca- 
lity, still it cannot be said that such omis- 
sion does not affect the merits of the case. 
The provision has to be considered in the 
light of the object of S, 52 (2). It is pub- 
lication and pasting of notice, which gives. 
a valuable right to all persons who may be 
interested in the land and to whom indivyi- 
dual notice has not been served. Even the: 
persons who have been individually served! : 
with notice, can complain that the acquisi- 


tion proceedings have been affected in view i- 


of the fact that no general notice in the - 
locality has been issued calling upon al - 
persons, who are interested in the land, to . 
file objections. AIR 1960 Pat 132, Rel. ow. | 


(©) Rajasthan Urban Improvement Act : 
(35 of 1959),. S. 52 (2) — Non-compliance : 
of provisions of S. 52 (2) — Question of 4 
prejudice has no relevance while considering 


4 
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validity of acquisition in. view of mandatory 
provision of S. 52 (2). 


Act 
Non-observance 


| 
(D) Rajasthan Urban Improvement 
(35 of 1959), S. 52 (2) net 
of mandatory provision of S. 52 (2) — It 
would cause substantial failure of justice 
and owners of land are entitled to claim 
relief under extraordinary ' jurisdiction of 
High Court under Art. 226 of Constitution. 

(Constitution of India, Art. 226). 


Œ) Rajasthan . Urban ciucovenent Act 
(35 of 1959), S. 52 (2) — Validity of noti- 
fication — It is to be judged from facts and 
circumstances as they existed at the time of 


issuance of notification and: not from subse- 


quent events viz. subsequent resolution pass- 
ed by Trust. 


M. C. Bhandari and R. N. Joshi, for Peti- 
tioners; D. S. Shishodia, ‘Govt. Advocate 
and H. N. Calla, for Respondent No. 2. 
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AIR 1982 NOC 31 (RAJ) 
(JAIPUR BENCH) 
N. M. KASLIWAL, J. 


Om Prakash Gupta and ‘etc. etc, Peti- 
tioners v, State of Rajasthan and others, 
Respondents, ! 


! 


Civil Writ Petns. Nos. 613 and 614, 637, 
638 and 792 of 1981, D/- 19- 6-1981. 
| 


(A) Constitution of India, Art. 226 — 
Unsuccessful candidates challenging rules 
reserving 25%, marks for oral interview as 


unconstitutional and ab initio void — Plea. 


of waiver cannot be sustained. 


A waiver can be inferred. only if and 
after it is shown that party: knew about the 
relevant facts and was aware of his right to 
take the objection in question. The fact 
that the petitioners took a chance of appear- 
ing before the Interview Board is not suffi- 
cient to make out a case of waiver against 
the petitioners. AIR 1979 SC 621, Ref. 


| i 
That apart there is no question of waiver 
where there was breach cf fundamental 
tights. 
In this case the elene were challenging 
the provision allotting 25% marks to oral 


ALR 


interview as unconstitutional and ab initio 
void. 
(B) Constitution of India, Art. 226 — 


Parties — Petition by unsuccessful candis 
dates challenging vires of rules under which 
selection of candidate was made for appoint« 
ments to judicial posts — Held candidates 
who were selected and recommended were 
merely proper and not necessary parties. 
AIR 1974 SC 1758, Rel. on. 


(C) Constitution of India, Art. 226 — 
Petition by unsuccessful candidates challeng~ 
ing vires of rules under which selection of 
candidates was made for judicial posts as 


, unconstitutional and void -— Petition made, 


even before appointment of selected candi- 
dates, cannot be said to be premature. AIR 
1980 SC 881, Disting, 


(D) Constitution of India, Art. 320 (3) — 
Presence of all the members of Commission 
is not necessary in the Interview Board. 
ae Judicial Service Rules (1955), 

. 14). l 


There is no provision either in the Consti- 
tution or in the Rajasthan Judicial Service 
Rules that the presence of all the members 
would be necessary in the Interview Board. 


In the absence of such a provision one or 


two members may be entrusted with such 
a duty and it is purely within the discretion 
of the Commission to take assistance from 
the experts or outsiders 
Board. 1972 Serv LR 435 (Raj), Rel. on. 


(Œ) Rajasthan Judicial Service -Rules 
(1955), R. 19, Sch. TTT -~ Allocation of 
25 per cent of total marks for viva voce ex« 
amination — It is arbitrary and unreason- 
able and is constitutionally invalid. AIR 
1981 SC 487, Kel. on. (Constitution of 
India, Art. 14). 


G. S. Shinghavi, Rajendra Soni, Paras 
Kuhad and S, K. Keshot, for Petitioners; 
N. L. Jain, for Rajasthan Public Service 
Commission and M. I. Khan, Govt. Ad- 
vocate, for Respondents; M. R. Calla, for 
Intervener. l 
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AIR 1982 NOC 32 (ALL) 
DEOKI NANDAN, J. 


Gajjan, Appellant v. Hira Lai and others, 
Respondents. 


Second Appeal No. 1874 of 
28-9-1981. 


(A) Civil P. C. (5 of 1908), D. 22, Rr. 4, 
11 — Abatement of appeal — Appeal aris- 
ing out of suit for injunction restraining de- 
fendants from interfering with possession and 
use of land — Death of unnecessary defen- 
dant-respondent Appeal will not abate 
even if legal representatives are not substi- 
tuted. 


Where during the hearing of the appeal 
arising out of a suit for a perpetual injunc- 
tion restraining the defendants from inter- 
fering with plaintiff’s possessicn and use of 
the land in suit three of the defendant-re- 
spondents died; and it was found that the 
deceased defendants had transferred their 
rights, title and interest in tha land before 
the suit in favour of defendants 1 and ż 
against whom geal relief was sought; Held. 
that the death of the three respondents dic 
not cause the appeal to abate and it coulc 
be heard although their ‘respective heirs and 
legal representatives were mot substituted 
within the time prescribed by law. 


(Bì U. P. Zamindari Abolition and Land 
Reforms Act (L of 1951), S. 240-A — Sui 
for injunction restraining defendants from 
interfering with possession ani use of land 
— Plaintifi’s father recorded as sub-tenamt 
in khasra for 1356 F — Remi receipts , pro- 
duced by plaintiff — Evidentmry value of. 
(Evidence Act (1872), S. 90). 

Held, that the rent receipts ought to hav2 
been presumed to be genuine under S. 90 of 
the Evidence Act until disprcved and went 
a long way as admissions of the defendants 
and their predecessors to prove that the plain 
tiffs father was a sub-tenant of the land ia 
suit. The folly of the plaintiff in trying to 
prove the receipts which did not require to 
be proved that way but showd have been 
presumed to be genuine under S. 90 of ths 
Evidence Act cannot detract from the evi 
dentiary value of the receipts. The trial 
Court was wrong in brushing aside these re 
ceipts on that ground and alsc on the ground 
that some of the receipts dic not appear as 
old as they purport to be. AIR 1957 All 1 
(FB), Rel. on. f 


Held further that the lower appellate. Court 
was wrong in inferring that the plaintif 
could not be a Sirdar of the land in suit be 
cause his name was .not recorded as such in 


~- - 1982 A. I. R. Notes/2, 


1970, D/- 


Notes of Cases 32-33 17 


the revenue papers. It was no less than a 
travesty of justice for a Court to non-suit a 
party for not seeing to it that the record of 
his rights and possession over revenue paying 


land was maintained properly by the auth- 
orities. It was the revenue authorities wha 
were to be blamed for not maintaining the 
records properly. 

The rights of plaintiff's father as a sub- 


tenant were heritable and the plaintiff conti- 
nued in possession as‘such when the land 
was sold by the landholders to defendants 
and even thereafter up to the date of suit. 
On the abolition of Zamindari, the plaintiff 
became an Adhivasi and thereafter sirdar of 
the land in suit. The rights of the land- 
holders were extinguished under Chap. IX-A 
of the U. P. Zamindari A. and L. R. Act, 
and they had no right, title or interest in 
the land and were not competent to sell it 
to defendants. The sale deed executed by 
them was null and void, and defendants could 
not have on the basis of the sale deed inter- 
fered with the plaintiff’s possession over the 
Jand in suit. 

G. P. Dixit and H. M. Srivastava, for Ap- 
pellant; Sankatha Rai, for Respondents. 
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AIR 1982 NOC 33 (ALL.) 
S. J. HYDER, J. 


Prem Daya Srivastava, Appellant v. Moti 
Chand Lal and others, Respondents. 

Second Appeal No. 1171 of 1971, D/- 16-9- 
1981. 


(A) Civil P. C. (5 of 1908), O. 6, R. 4 — 
Relief sought on basis of title by plaintiff — 
Failure by defendant to establish his case — 
Plaintiff, not entitled to decree merely on 
ground of such failure, 


(B) Civil P. C. © of 1908), S. 100 — 
Second appeal — Méaintainability — Defect 
im procedure Substantial in nature and 
resuiting im an incorrect decision on merits 
of case by lower appellate Court — Second 
appeal against such decision — Can be enter- 
tained. 

(C) Civil P. C. ( of 1908), S. 100 — Evi- 
dence of witnesses, discarded by trial Court 
— No detail scrutiny of evidence by lower 
appeliate Court — Close scrutiny of testi- 
mony of such witnesses in second appeal — 
Not permissible. 


P. N. Singh, for Appellant; S. K. Verma. 
for Respondents. © 
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AIR 1982 NOC 34 (ALL.) 
: 1981 All. L. J. 480 

B. N. SAPRU AND Ri. R. RASTOGI, JJ. 

Vijai Gopal and another, Appellants vy. 
Nanak end others, Respondents. 

F. A. F. O. No. 489 of 1975, D/- 
1981. 

Motor Vehicles Act (4 of 1939), S. 110-A 
— Limitation Act (1963), Ss. 6 (D), 7 — 


31-8- 


Joint aplication for compensation by one 


major amd 2 minor legal representatives — 
Applicaĵon made 13 months after accident 
— Beneft under Ss. 6 and 7 (2) — Availabi- 
lity. 

Where a joint application under S. 110-A 
for compensation, by a widow and two minor 
children one of whom was a posthumous 
child, wes filed 13 months after the accident 
in which the deceased was killed, the appli- 
cation cannot be said to,be barred by limi- 
tation. «AIR 1974 Punj 39; 1971 Ace CY 203 
(Delhi) and 1973 Lab IC 1410 (Madh Pra), 
Rel. on. | 

Both the minors suffered from a legal dis- 
ability umder S. 6 (1) and hence the benefit 
thereunder was available | to them. Further, 
as the walow could not give discharge in re- 
spect of the rights of the minor children 
under S. 7 the second part of S. 7 was at- 
tracted tc the case and the limitation stood 
extended in their favour.) AIR 1974 Punj 
39; 1971 Acc CJ 203 (Delhi) and 1973 Lab 
IC 1410 :Madh Pra), Rel. on, 

Jagdish Pd., for Appellants; M. C. Pant, 
for Respandents. 
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ATR 1982 NOC 35 (ALL.) 
> 1981 AU Rent Cäses 504 
7 (LUCKNOW BENCH) 
K. N. GOYAL, J. 

Shiva Sıran Singh, Petitioner v. 2nd Addi- 
tional District Judge, Sulfanpur and others, 
Opposite Parties. 

Writ Penn. No. 1208 of 1977, D/- 3-3-1981. 

Transfer of Property Act (4 of 1882), Sec- 
tions 107 and 116 — Lease of Government 
land for 29 years renewable for further 
period of 30 years on enhanced rent — En- 
hanced rert paid by lessee — Lessee’s title is 
not affected though there was no formal 
renewal of lease aud at any rate lease by 
holding over had come into being. AIR 
1977 All 336 and AIR 1965 Ali 326, Foll. 

R. K. Szivastava, for Petitioner; K. N. 
Misra, for Opposite Parties. 
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AIR 1982 NOC 36 (ANDH. PRA.) 


ALLADI KUPPUSWAMI, C. J. AND 
SEETHARAMA REDDY, J. 


S. V. Venkatamuni Naidu and others, Ap- 
pellants v. Govt. of A. P. and others, Re- 
spondents, 


Writ Appeal No. 602 of 1980 and Writ 
Petn. No. 3545 of 1981, D/- 12-8-1981. 


(A) Andh. Pra. Gram Panchayats Act (2 of 
1964), S. 3 (2) — Notification under, for bi- 
furcation of Gram Panchayat — Joint Cok 
lector having foll additional charge of the 
ty of Collector — Entitled to issue notifi- 
cation. 


(B) Andh. Pra. Gram Panchayats Act 
(2 of 1964), S. 3 (2), Proviso — Notification 
for bifurcation of Gram Panchayat — Cok 
lector issuing show cause notice to affected 
Gram Panchayat — Notification issued after 
considering the resolution opposing bifurca- 
tion — Held, provisions of S. 3 (2), Proviso 
were comphed with — Notification not ik 
legal. 


(C) Andh. Pra. Gram Panchayats Aci 
(2 of 1964), S. 3 2) — A. P. Gram Pan- 
ckayats (Declaration of Village) Rules (1969), 
R. 8 — Notification under S. 3 (2) for bi- 
forcation of Gram Panchayat — Resolution 
by affected Gram Panchayat opposing bi- 
furcation — Some o? the members of Gram | 
Panchayat who were im favour of bifurca- 
tion prevented from attending meeting — 
Resolution could not be treated as unani- 
mous -— Rule 8 requiring Collector to record 
special reasons, held, not applicable. 


(D) Andh. Pra. Gram Panchayats Act 
(2 of 1964), S. 3 (2) — A. P. Gram Pan- 
chayats (Declaration of Village) Rules (1969), 
R. 4 — Applicability of R. 4 — Rule does 
not apply to a case where a hamlet is sought 
to be excluded from Panchayat. 


Rule 4 is applicable only to a case where 
there is a declaration of a village as Pancha- 
yat in the first Instance and it does not ap- 
ply to a case where a hamlet is sought to 
be excluded from a Panchayat. Under Sec- 
tion 3 (2) of the A. P. Gram Panchayats 
Act, the Commissioner is entitled to form a 
new village by separation of a local area 
from any village. It could not have been 
the intention of the framers of the Rule 
thatthe power of a Commissioner to form a 
new village by separation of local area from 
any village can be curtailed by saying that a 
hamlet cannot be separated. If an area 
which forms part of the village itself can be 
separated fo form a new Panchayat, there is 
no reason why a hamlet cannot be separated 
and formed into a separate Panchayat. 
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P. Babulu Reddy, for Appellants; 
E. Manohar and Govt. Pleader, for Respon- 
dents, = 


TY /JY/E308/81/VCD 


AIR 1982 NOC 37 (CAL) 
SUDHINDRA MOHAN GUHA, J. 
Rameshwar Kumar, Petitioner v. Biseswar 

Lall, Opposite Party. 

C. R. No. 268 of 1980, D/- 26-8-1981. 

West Bengal Premises Tenancy Act (12 of 
1956), S. 13 (6) — Eviction suit — Defence 
of tenant against eviction 
Tenant can dispute service amd validity of 
suit notice by cross-examining landlord’s 
witnesses and calling his cw witnesses. 
(Civil P. C. (1908), O. 11, R. 21). 

In a suit for ejectment the tasis for action 
is the service of notice of sui: under Sec- 
tion 13 (6) of the Act. A decree cannot be 
passed in favour-of the landlord unless it is 
proved that notice of the suit had been serv- 
ed on the tenant and the said notice is valid 
and sufficient, In the absence of such proof 
there cannot be even am ex parte decree. 
So, if the defence of a tenan: against eject- 
ment is struck out for non-zompliance of 
the provisions under the Act such a tenant 
cannot be debarred from disputing the 
notice of suit and questioning the validity 
of the same by way of cross-examining the 
Jandiord’s witnesses or by citing witnesses on 
his behalf. 

J. M. De, for Petitioner; Satyanarayan 
Roy, for Opposite Party. 


JY/TY/E601/81/VVG 


A. I. R. 1982 NOC 38 (CAL.) 


SAMBHU CHANDRA GHCSE, Ag. C. J. 
AND R. N. PYNE, J. 


Daulat Singh Surana, Appellant v. Direc- 
tor of Enforcement and others, Respondents. 
Appeal No. 63 of 1972, D,- 21-8-1981. 

Constitution of India, Art. 226 Ques- 
tion of fact — Currency notes seized under. 
Foreign Exchange Reguiation Act from pre 
mises cf both father and son znd one seizure 
list prepared — Son praying that authorities 
be directed to return currency notes in view 
of S. 19-G of Act AutEorities denying 
that notes belonged to son amd son not ad- 
ducing evidence to show that they belonged 
fo him — Held question whether notes be 
longed to petitioner or not was a disputed 
question of fact which could not be gone 
into in writ application. 

TY /K-Y/E602/81/HR/RSK. 


thee 
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AIR 1982 NOC 39 (CAL) 
= (1981) 2 Cal HN 204 


ANIL K. SEN AND 
B. C, CHAKRABARTI, JJ. 


Prakash Chandra Lahiri, Petitioner v. 
Pratul Chandra Lahiri, Opposite Party. 

C. O. No. 1671 of 1981, D/- 10-7-1981. 

(A) Bengal Money Lenders Act (10 of 
1940), S. 30 — Decree for interest passed in 
contravention of S. 30 is not a nullity — De- 
cree may be crroneous but is not without or 
beyond Court’s jurisdiction. (Civil P. C. 
(1908), S. 115). 

Section 30 does not impose any bar or re-_ 
striction on the Court’s power or jurisdiction 
to pass a decree in respect of a claim of 
interest beyond the limits specified there- 


under; itmerely absolves a debtor of his liabi- 


lity in respect of interest to the extent the same 
exceeds the amount of the principal. There- 
fore, a decree for interest when passed in 
contravention of S. 30, may amount to pass- 
ing of an erroneous decree but it can hardly 
be said to be a decree passed without or 
beyond the jurisdiction of the Court. (1957) 
61 Cal WN 67, Rel. on. 


(B) Bengal Money Lenders Act (10 of 
1940), S. 36 (6) (a) — Applicability — Sec- 
tion covers a decree passed after commence- 
ment of Act. Civil Reva. Case No, 309 of 
1943, D/- 21-4-1943 (Cal), Rel. on; (1942) 46 
Cal WN 875, Refd. 


(C) Bengal Money Lenders Act (10 of 
1840), Ss. 30 and 36 — Sections exclude ap- 
plication of rules of constructive res judicata. 
(Civil P. C. (1908), S. 11). 

The provisions of Ss. 30 and 36 of the Act 
are prefaced with a non obstante clause 
“Notwithstanding anything contained in any 
law for the time being in force” and the 
clause is wide and comprehensive enough to 
cover and override the rules of res judicata 
underlying S. 11 of the C. P. C. But that 
apart; there exist still more persuasive reasons 
why Ss, 30 and 36 exclude the applications 
of the rules of constructive res judicata. On 
the scheme of S. 30 and S. 36, the legislature 
clearly expressed its intention to authorise the 
Court to reopen decrees which may be passed 
even after the commencement of the Act for 
granting relief thereunder. Section 30 (1) (a) 
clearly lays down that a borrower would be 
entitled to relief as envisaged by the provi- 
sion even when his liability is fixed by a de- 
cree passed after the commencement of the 
Act and necessarily, therefore, in spite of the 
fact that though the borrower could have 
claimed such relief by way of his defence to 
the suit, hedid not do so. Section 36 (1) (œo) 


w 


~~ 
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empowers the Court to'release the borrower 
of all liabilities in excess of the limits speci- 
fied in Cls. (1) and (2)!of S. 30. Naturally 
it empowers the Court to do so notwithstand- 
ing a decree passed after the commencement 
of the said Act. Such is the combined effect 
of the two provisions when read together. 
Hence, the invoking or applying of the prin- 
ciple of constructive res, judicata would ren- 
der such a provision nugatory and accord- 
ingly, it can well be held, that in such a situa- 
tion the legislature by thé non obstante clause 
ruled out the application of such a principle 
of law. Therefore, in so far as the relief 
provided by S. 30 is expressly made to affect 
a decree or a decision ! of a Court, these 
opening words will prevent any law or prin- 
ciple of res judicata from affecting that power 
because of the existence of that-decree or 
decision only. The power given by the sec- 
tion is expressly made to extend in some 
cases even to the reopening of decrees made 
after the commencement. of the Act. Such 
express power should not be nullified by the 
application of the law or principle of res 
judicata on the only ground of the existence 
of the very decree or decision expressly 
placed by the section within the ambit of the 
power.” Civil Revn. Case No. 309 of 1943, 
D/- 21-4-1943 (Cal), Rel, on; AIR 1942 All 
19 (FB), Refd. | 

M. N. Ghose with Dhruba Bhattacharyya, 
for Petitioner; J. K. Roy: with S. N. Chatter- 


jee, for Opposite Party. 
IY/TY/D941/81/HR/RSK ' 


AIR 1982 NOC 40 (CAL.) 
DIPAK KUMAR SEN, J. 


M/s. Indian Iron and Steel Co, Ltd., Peti- 
tioner v. T. D. Kumar and Bros. Private Ltd., 
Respondent. | 


Matter No. 466 of 1981; D/- 10-6-1981. 


(A) Arbitration Act (10 of 1940), 5. 5 — 
Revocation of authority, of arbitrator on 
ground of misconduct — Whether arbitrators 
misconducted themselves by not allowing a 
party to be represented in'proceeding by law- 
yers and by having proceeded ex parte in 
several sittings. | 


In the instant arbitration there was no 
issue of any fraud or any ipersonal or profes- 
sional negligence or any illegality which may 
lead to any criminal or quasi-criminal pro- 
ceedings. The dispute between the parties 
basically involved sale or supply of goods 
however complicated the jlegal aspects may 
be. In the absence of lawyers the parties 
were in an equal footing. It was open to the 


A. I. R. 


parties to put before the Arbitrators their re- 
spective legel submissions in writing and the 
same may be drafted by competent lawyers. 
Under the Rules governing this reference the 
Arbitrators were also entitled to requisition 
the services and advice of lawyers, if neces- 
sary, at the cost of the parties. No party had 
any absolute right to be represented in by a 
lawyer in the proceeding. The Arbitrators 
had the right to grant or refuse permission 
to the parties to be represented by lawyer. 


Held that the Arbitrators’ refusal to permit 
the petitioner (one of the parties to the pro- 
ceeding) to be represented by lawyers in the 
reference did not constitute any misconduct 
nor did the Arbitrators exercise their discre- 
tion in an improper manner. 


The Arbitrators considered the application 
of the petitioner seeking permission to be re- 
presented by lawyers and decided that the 
case “cannot” be. represented by lawyers. 
Reading the sentence in the context it cannot 
be said that the Arbitrators were oblivious 
of the Rules or misconstrued the same or 
exercised their discretion improperly. The 
word “cannot” has to be construed as mean- 
ing “may not” signifying the refusal of the 
Arbitrators to the petitioner’s prayer. 


So far as the law in India as it stands at 
present, it cannot be said that in each case 
where any complicated question of law arises 
or might arise an arbitrator would be bound 
to permit representation by lawyers. 

Held further that the Arbitrators had com- 
mitted legal misconduct by having proceeded 
ex parte on three sittings apparently on the 
assumption “hat if the arbitration was heard 
ex parte but not concluded, the petitioner’s 
prayer for adjournment was being substan- 
tially acceded to. An arbitrator can proceed 
ex parte in a matter only after a peremptory 
notice and efter finding that a party intends 
to avoid the proceedings or to delay the same. 
There was no finding by the Arbitrators that 
the petitioner was avoiding the proceedings or 
seeking adjournment on flimsy grounds. The 
petitioner was kept in the dark as to what 
transpired in the said meetings. 

For the reasons aforesaid, leave to revoke 
the authority of the Arbitrators was granted 
to the petitioner. AIR 1961 Cal 1 and (1968) 
> All ER 545, Disting.; AIR 1956 Cal 476 
and (1961) 1 Lioyd’s Rep 389, Rel. on. 

(B) Arbitration Act (10 of 1940), S. 8 — 
Appointed arbitrator incapable of acting — 
Tribunal of Chamber of Commerce appointed 
as arbitrator — Person constituting Tribunal 
committing legal misconduct — Arbitration 
agreement not challenged — No bar to fill up 
vacancy of arbitrator under arbitration agree- 
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ment — Held, dispute cannot be referred back 
to the same Tribunal though another set of 
persons may constitute the same. AIR 1979 
SC 1940, Foll. 


HY/JY/D742/81/MBR 
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AIR 1982 NOC 41 ICAL.) 
== (1981) 1 Cal HN 516 
MANASNATH RCY, J. 


Probodh Chandra Samanta, Petitioner v. 
State of West Bengal and others, Respondents. 


Civil Rule No. 14484 (W) of 1976, D/- 18-5- 
1981. 


West Bengal Land Reforms Act (10 cf 
1956), S. 15-A — Delay in filing application 
for nomination of heirs of deceased Bargader 
may be condoned if there is just and sufiicient 
cause, but order allowing such application 
cannot be passed ex parte — Order 22, Civil 
P. C. relating to application for substitution 
does not apply. (Civil P. C. (1908), O. 22, 
Rr. 1, 4 

The Tribunals or authorities under the Act, 
are creatures of the Act and as such they 
cannot go behind or act beyond the powers 
conferred by the Act. When there is specific 
mentioning of the applicatiom of the specific 
provisions of the Civil P. C, it can be de- 
duced that the provisions waich are not so 
specifically mentioned, would have no ap- 
plication. Thus, the application for substitu- 
tion or the provisions of O. 22 of the Civil 
P. C., would not ordinarily apply. In any 
event, even if such provisions are applied for 
ends of justice and for effective determination 
of the proceedings, the perscn or persons so 
substituted, cannot be declared or given the 
right or status of a Bargadar, in such pro- 
ceedings, as there are specif.c and adequate 
provisions for such declarat on, through or 
under S. 15-A of the said Act. Section 15-A 
and the Rules under the Act. do lay down a 
time limit for making the selection or nomi- 


Nation, but those provisions are silent on the 


point whether the provisions for condonation 
of delay in making the nomination, would be 
available. Since the right o= a Bargadar is 
heritable, the same cannot oz should not be 
frustrated, if the application for nomination 
is not filed or cannot be fied in time, for 
just and sufficient reasons ard cause. When 
an order allowing such an application after 
the statutory period, is allowed, the same 
should not be passed ex parte, as by such 
order, a valuable right, as accrued to another 
party, is taken away or interzered with. AIR 
1979 NOC 14 (Cal) and re 69 Cal WN 
908, Ref. to.. 


Notes of Cases 41-43 21 


Mrinal Kanta Das, for Petitioner; Probitta 
Kumar Basu, S. K. Bhattacharya and S$. 
Badiuzzaman, for Respondents. 

GY /HY/D234/81/HR/RSK 


AIR 1982 NOC 42 (CAL) 
Mrs. MONJULA BOSE, J. 


~ Arati Rani Paul, Petitioner v. Balai Chan- 


dra’ Paul and others, Respondents. 
Suit No. 1045 of. 1957, D/- 9-3-1981. 


(A) Civil P. C. (5 of 1968), . Ss. 38 and 39 
— Word ‘may’ is permissive and not manda- 
tory — Decree passed in partition suit by 
Court having inherent jurisdiction to enter- 
tain suit — Court passing decree can execute 
it no matter that suit property is not within 
its territorial jurisdiction. AIR 1939 Cal 403, 
Relied on; (1912) ILR 39 Cal 104 and AIR 
1932 Cal 213, Distinguished. 


(B) Civil P. C, (5 of 1908), S. 47 — Ques 
tion as to validity of decree — Executing 
Court can go behind decree only where there 
is inherent want of jurisdiction and not in 
case of erroneous exercise thereof. 

(C) Transfer of Property Act (4 of 1882), 
S. 52 — Lis pendens and res judicata. (Civil 
P. C. (1908), S. 11). 


The doctrine of lis pendens is only one as- 
pect of the general rule of res judicata. Both 
rest on the necessity of having finality in 
litigation. Thus once a judgment is duly pro- 
nounced by a competent Court in regard to 
the subject-matter of the suit in which the 
doctrine of lis pendens applies, the decision 
is res judicata and binds not only the parties 
thereto butalso the transferee pendente lite. 

(D) Transfer of Property Act (4 of 1882), 
Ss. 52 and 44 — Partition suit — Lease by 
one co-owner A without consent of other co- 
owner B during pendency of partition pro- — 
ceedings — In final decree leased property 


. allotted to B — B is not bound by fease 


and can get possession in execution, AIR 
1926 Cal 714 (FB), AIR 1970 Ker 186 and 
AIR 1964 Punj 525, Relied on; AIR 1972 Ker 
125 and AIR 1937 Cal 301, Distinguished. 
(Civil P. C. (1908), O. 21, R. 35). 

P. C. Bose, for Petitioner; S. K. Kapur for 
Nimai Ch. Saha, for Respondents. 


HY/TY/D691/81/JHS 


AIR 1982 NOC 43 (DELHD 
AVADH BEHARI ROHATGI, J. 
Anil Gupta, Petitioner v. Atul Kumar 
Gupta and others, Respondents. 
Civil Suit No. 295-A of 1980, D/- 20-7-1981. 
(A) Contract Act (1872), Ss. 55, 64 — Re- 
scission -— Right when waived — Agreement 
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for sale of shares deposited with bank — 
Time treated ag of essence — Vendee requir- 
ed to get them released by fixed date and re- 
quired to make payment by instalments — 
Vendee failing to obtain releases within time 
but vendors continuing to! accept payments — 
Heid by acceptance of payment vendors were 
estopped from rescinding contract. 

(B) Arbitration Act (1940), S. 30 — Error 
of jaw apparent on face of award: — Award 
based purely on facts and no legal proposi- 
tion enunciated which invalidated award — 
Award cannot be said to suffer from error of 
law on its face, AIR 1923; PC 66, Rel. on. 

A. B. Saharia with Rajiv Nayyar, for Peti- 
tioner; Pramod Dayal, D.: K. Aggarwal, for 


; 
] 


Respondents. | 
KY/KY/E994/81/HR [IRSK 
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AIR 1982 NOC 44 (DELHD 
AVADH BEHARI ROHATGI, J. 


Jawahar Singh and another, Petitioners vV. 
Parkash Chand Khurana, Respondent. 


Suit No. 905-A of 1978,|D/- 25-5-1981. 


(A) Deed Construction Material 
alteration — Name of sole arbitrator mis- 
described in mortgage deed corrected in pur- 
suance of common intention of parties — 
Character of instrument not changed — Cor- 
rection of name is not material alferation. 


Where oniy name of the sole arbitrator 
which had been misdescribed in the mortgage 
deed was corrected at the | time it was dis- 
covered before the scribe and was signed by 
the borrower himself and the correction was 
made in pursuance of the [common intention 
of the parties and the rest of the term and 
in accordance with the intention of the par- 
ties, it could not be said that by the correc- 
tion there was any material alteration which 
would alter the obligation of the parties in 
any manner, Consequently'the mortgage deed 
was valid and the Court would not be justi- 
fied in avoiding the deed. | 

Every alteration is not la material altera- 
tion. An alteration which alters the effect of 
the contract is a material alteration. The 
alteration of the instrument, if it is material, 
would make it substantially different and 
would effect the rights of the parties. Jt must 
be a material alteration so that the party 
defending himself may say | that it is not the 
same instrument as that which he executed or 
to which he put his hand, 

(B) Deed — Construction — Alterations — 
Farty seeking to impugn deed must prove that 
it was altered after it was signed. 

The presumtion is that alterations in the 
deed are made before the execution of the 


ead peered 
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instrument unless there is evidence to the con- 
trary. It does not lie on the person producing 
the instrument to show that the alteration had 
been made before it was signed, but it is for 
the party who seeks to impugn the deed to 
prove that it was altered afterwards. (1838) 
112 ER 819, Rel. on. 


K. K. Mebra with C. L. Sachdeva and 
Anjana Kalia, for Petitioners; G. C. Vobra 
and Ajit Singh, for Respondent. 


GY/GY/D182/81/SMA 


AIR 1982 NOC 45 (DELHD 
5. S. CHADHA, J. 
Mehar Singh and others, Petitioners vV. 


Delhi Development Authority and another, 
Respondents, 


Civil Writ Peta. No. 1032 of 1972, D/- 
18-5-1981. 


(A) Constitution of India, Art. 12 — “Other 
authorities” -- Expression includes all con- 
stitutional or statutory authorities on whom 
powers are couferred by law — They are to 
the same constitutional limitations as Govern- 
ment, 


(È) Constitution of India, Art. 14 — 
“Equality before the law” -—— Meaning. 

“Equality before the law” or the “equal 
protection of the laws” means absence of any 
arbitrary discrimination by the law or in its 
administration. No hostile discrimination can 
be shown to persons belonging to the same 
class or those similarly situated. A reason- 
able classification is permissible but it must 
be based on some real and substantial distinc- 
tion, with just and reasonable relation to the 
objects sought to be achieved. It cannot be 
made arbitrarily or without any substantial 
basis. The classification has to be founded 
on an intelligible differentia which distin- 
guishes those that are grouped together from 
others and that the differentia must have a 
rational relation to the object sought to be 
achieved. 

The Delhi Development Authority is pro- 
hibited from subjecting anyone to any dis- 
criminatory treatment in the execution of its 
schemes. If there is any such violations, then 
the person aggrieved is being deprived of 
equal treatment and equal protection of laws 
and he has a legal right of being treated 
equally and not to be discriminated against. 

R. K. Makhija, Sr, Advocate with Alakh 
Kumar, for Petitioners; Keshav Dayal, Sr. 
Advocate with Rakesh Dayal, for Respon- 
dents. 


GY/HY/D184/81/MBR 
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AIR 1982 NOC 46 (DELHD 
= (1981) 20 DLT 141 
M. L. JAIN, J. 

Kuldeep Singh Dhingra, Amritsar and an- 
other, Appellants v. New D=əlhi Municipal 
Committee, New Delhi, Respoadent. 

Second Appeal No. 76 of 1981, Dj- 1-5- 
1981. 

(A) Punjab Municipal Act (€ of 1911), Sec 
tion 215 (1) (2) — General Clauses Act (1897), 
S. 27 — Municipal Committee sending notices 
to assessee as provided in S. 215 (1) (2) — 
Notices returned unserved — Assessee failing 
to prove non-compliance of. S. 215 — Pre- 
sumption would be that there was proper ser- 
vices of notice. (Evidence Act (1872), S. 114, 
Illus. (£)). 

(B) Punjab Municipal Act (3 of 1911), Sec- 
tions 85, 86 — Assessment o? annual letting 
value —- Assessee challenging assessment by 
filing a suit — Suit not maintainable — Spe- 
cial remedy provided under Act, excludes 
jurisdiction of Civil Court. (Civil P. C. 
(1908), S. 9). AIR 1979 SC 1250, Followed. 

(C) Civil P. C. (5 of 1908), Ss. 100, 101 — 
New plea — Assessment of annual letting 
value under Ponjab Municipal Act — Plea 
that contractual rent in question cannot be 
regarded as standard rent, nct raised in suit 
— It would not be allowed to be taken in 
second appeal. AIR 1981 SC £41, Disting. 

S. N. Misra with S. S. Javhar, for Appel- 
lants; K. C. Mittal, for Respondent. 


FY/TY/C812/81/AAJ/MVĪJ 


AIR 1982 NOC 47 (DELHD 
= 1981 DRJ 186 
SULTAN SINGE, J. 


Budh Prakash Sethi, Appellant v. Smt. 
Sumitra Devi and others, Respondents. 


5. A. O. No. 228 of 1974, D/- 29-4-1981. 


(A) Delhi Rent Control Act (59 of 1958), 
S. 14 (1) (a) — Application for eviction — 
No allegation in application regarding non- 
payment of arrears of rent after notice of de- 
mand — Cause of action for instituting evic- 
tion proceeding not being disclosed, applica- 
tion is liable to be rejected urder O. 7, R. 11, 
C. P. C. 

(B) Delhi Rent Control Act (59 of 1958), 
S, 14 (2) — Availing benefit under — When 
tenant is deemed to have availed of the 
benefit. l 


If an eviction petition is filed on the ground 
of non-payment of rent as mentioned in Seg- 
tion 14 (1) (a), an order for deposit of rent 
can be passed either under S. 15 (1) or under 
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Section 15 (3). In cases where there is no 
dispute about rate of rent, an order can be 
made under S. 15 (1}. In cases where there 


is a dispute about’ the rate of rent, order for - 


deposit is passed under S. 15 (3). If an order 
is passed either under S. 15 (1) or 15 (3) and 
the same is complied with and other condi- 
tions of S. 14 (1) (a) are also proved the 
tenant is deemed to have enjoyed the benefit 
under Section 14 (2). It is not necessary to 
mention in the order the provision of Rent 
Act under which order for depositing rent 
was passed. Such a provision may be deter- 
mined by reference to its contents, Similarly 
in the final order it is not necessary to state 
that the tenant has enjoyed benefit under Sec- 
tion 14(2). This may also be determined by 
reading the order as a whole. 

(C) Punjab Relief of Indebtedness Act (7 of 
1934), S. 31 — “Amy person who owes 
money” — Tenant is such person — Tenant 
depositing arrears of rent in Civi! Court under 
Section 31 — It is valid payment of rent to 
landlord, AIR 1980 SC 1709, Foil, 


(D) Delhi Rent Control Act (59 of 1958), 
S. .27 — Deposit of rent under, fo Rent Con- 
troller — Amount of deposit available unm- 
condifionally to landlord — Such deposit 
shouid be treated as payment to landlord. 1975 
Ren CR 394 (Delhi) and (1978) 2 Ren CR 
439 (Delhi), Foil. 

Keshav Dayal, Sr. Advocate with Ram 
Behari Gupta and Ravinder Dayal, for Ap- 
pellant; S. L. Bhatia, Sr. Advocate with C. L. 
Itorora, for Respondents. 


FY/HY/C814/81/MBR 


AIR 1982 NOC 48 (DELHI) 
J. D. JAIN, J. 


M/s. National Building Construction Cor- 


poration Ltd., Petitioner v. Union of India, 
Respondent. : 

I. A. No. 1357 of 1979 and Suit No. 141-A 
of 1979, D/- 16-4-1981. 

Arbitration Act (10 of 1940), S. 16 (1) (a) 
—~ Remittance of award — Arbitrator dealing 
with claims as originally referred separately 
and giving finding on each of them but not 
even remotely referring to additional claims 
made subsequently — Held S. 16 (1) (a) was 
attracted and Court could remit award for 
reconsideration of additional claims. AIR 1963 
SC 1677, Disting. ` 

P. S. Mahindroo, for Petitioner; Y. K. 
Sabharwal with M. M, Sudan, for Respon 
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AIR 1982 NOC 49 (DELHI) 
= 1981 Rajdhani LR 367 
G. R. LUTHRA, J. 


Baldev Raj, Delhi, Petitioner v. Smt, Savitri 
Bai, Delhi, Respondent, | 


Civil Revn. No. 99 of 1981, D/- 24-3-1981. 


Civil Procedure Code, S. 151 and O. 39, 
R. 1 — Temporary mandatory injunction — 
Principles governing the grant of. 

X was the owner of a flat in a storeyed 
building, which was above the shop of the 
defendant Y, on the ground floor. The only 
way for X to reach his flat was by a staircase 
in Y’s shop. Y put up a wall closing the way 
to X’s flat. X filed a suit for injunction against 
Y and applied for a temporary mandatory in- 
junction for the removal ‘of the obstructing 
wall pending suit, Held, there is no doubt 
that the temporary mandatory injunction can 
be issued only in rare cases when there are 
compelling circumstances. But issuance of 
the same cannot be confined to only one situa- 
tion of restoration of state! of affairs as exist- 
ing on the institution of the suit. Human 
affairs are so varying and unforeseen that 
such a rigid rule cannot be laid down. There 
can be very hard case where ends of justice 
demand issue of temporary, ‘mandatory injunc- 
tion. AIR 1975 Goa 23, Ref. to; AIR 1956 
Cal 428, Ref. to. 

On the facts of the_case ‘the order granting 
the temporary injunction in the mandatory 


! 


form was held justified. | 
N. S. Sistani, for Petitioner; Vinod Kumar, 
for Respondent. 


EY/GY/C443/81/KNA 
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AIR 1982 NOC 50 (DELHI 


= 1981 DRJ, 113 
SULTAN SINGH, J. 

Ram Parkash Saroj, Petitioner v. Mohin- 
der Singh, Respondent, 

Civil Revn. No. 352 of 1979, D/- 20-2-1981. 

(A) Delhi Rent Control Act (59 of 1958), 
= 14 (1) (e) — Application ‘for eviction under 

. 14 (1) (e) — Factors to taken info con- 
Se ae. 

Under S. 14 (1) (e) landlord is entitled to 
make himself more comfortable in his own 
property and the tenant cannot dictate the 
terms, mode and space of living to the land- 
lord. The only requirement of law is that 
the need of the landlord must be bona fide 
and he must not have any. ‘oblique motive or 
unreasonable intention to obtain eviction of 
the tenant. The need of the landlord must 
have an element of necessity. The expression 
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‘residence for himself’ cannot mean residence 
for landlord living in isolation. The sons and 
daughters of landlord are included in the 
word ‘himself? when he claims eviction of 
tenant from the premises for residence for 
himself. In the instant case, the landlord was 
accustomed to live with his family and so it 
seems that when the daughter-in-law or the 
married daughter visits the petitioner, he has 
to provide accommodation. Considering the 
family and the way of his living prior to his 
retirement. and the accommodation now 
available to him the petitioner bona fide re- 
quires the premises in possession of the 
tenants. AIR 1971 Delhi 151 and 1971 Ren 
CR 887 (Delhi), Rel. on. 

(B) Delhi Rent Control Act (59 of 1958), 
S. 25B (8) — Revision — Extent of powers 
of High Court, 

The revisional jurisdiction under S. 25B (8) 
is wider than that under S. 115, Civil P. C. 
High Court under S. 25B(8) has power to 
interfere where the order of the Controller is 
without jurisdiction or contrary to law or the 
express provisions of the Act or where he 
has arrived at finding wholly perverse or con- 
trary to evidence or based on no evidence or 
Where some procedural irregularity has been 
committed resulting in miscarriage of justice. 

In the instant case the Rent Controller was 
misled when it observed that the landlord was 
in occupation of almost the same accommoda- 
tion which he was occupying prior to his re- 
tirement. The approach of the Controller 
has resulted in miscarriage of justice and 
therefore High Court is competent to set 
aside the impugned order. 

S. P. Bhargava with S. K. Bagga and Miss. 
Mamta Sarin, for Petitioner; Kailash Narain, 
for Respondent. 

CY /HY/B697/81/VSS 


AIR 1982 NOC 51 (GAU. 
T. C. DAS, J. 

Ganabhi Ram Baisya, Petitioner v. Sachin- 
dra Nath Baishya and others, Respondents. 

Civil Revn. No. 35 of 1980, D/- 15-6-1981. 

Civil P. C. (5 of 1908), S. 141 (as amended 
by Act 104 of 1976), O. 9, R. 13 and O. 43, 
R. 1 (d) — Application under O. 9, R. 13 dis- 
missed for default —- Appeal under O. 43, 
R. 1 (d) competent — Provisions of S. 141, 
as amended in 1976, cannot be interpreted in 
a manter so as to make provisions of O. 43, 
R. 1 (® nugatory. AIR 1954 Assam 1 (FB); 
AIR 1974 Gau 54 and Civil Revn. No. 44 of 
1971, D/- 7-2-1974 (Gau), Rel. on. 

D. N. Barua and C. Barua, for Petitioner; 
B. C. Sarma, for Respondents. 
HY/TY/D867/81/VSM_ 
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AIR: 1982. NOC 52 (GUJ) 
A. M. AHMADI AND D. H. SHUKLA, JJ. 


Narakka, Appellant v. Santosh Benefit Pvt. 
Ltd., Ahmedabad and others, Respondents. 

First Appeal No. 470 of 1976, D/- 20-3- 
1981. 

Motor Vehicles Act (4 of 1939), S. 110-B 
— Negligence — Accident occurring OD ac- 
count of bursting of the tyre of the car — 
Death of driver — Held on facts that the ac- 
cident must be attributed to the negligence of 
the owner of car. (Torts — Motor accident 
— Negligence). 

The deceased was serving with the respon- 
dent B, the owner of United Motors, a motor 
garage. The owner of the car in question 
was a private Ltd. Company. He was sent 
by B to drive the car in question and when 
the deceased was returning one tyre of the 
car burst and the door or tie driver’s side 
was swung open, with the resnit that deceased 
was thrown out from the car. The deceased 
was removed to a hospital where he died. 
The owner of the car in question has shown 
a miserable concern about the road-worthiness 
of the car. It was a decade old car which 
was purchased by the compary and there was 
no evidence whatever to show as to when 
was the car, and particularly the tyres, check- 
ed last time. The Managing Director has not 
cated to examine himself ta show that all 
necessary steps were taken to maintain the 
car in a road-worthy condition. Not only 
that but although the passemgers of the car 
were named by the brother of the deceased 
none of them was examinec to show as to 
how the accident occurred and whether it 
could at all be attributed to the negligence 
of the driver. 

Held that the accident must be attributed 
to the negligence of the owner of the car, 
and it must be held liable for the consequence 
which flowed from the unfcrtunate accident. 
No liability for the negligerce can be attri- 
buted either to the Managinz Director or B. 
The Managing Director is not personally 
liable for the negligence of the limited con- 
cern, of which he was the Managing Direc. 
tor, unless such facts were proved which 
would make him personally responsible for 
it: There was no evidence to show that B 
was under any duty to maimtain the car in 
a road-worthy condition ani he also there- 
fore could not be held responsible. 

"G. K. Upadhyay, for Appellant; L. S. 
Shah for B. A. Patel (for Nos. 1 and 2), R. R. 
Jain (for No. 3) and K. F. Dalal (for No. 4), 
for Respondents. 
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AIR 1982 NOC 53 (GUJ.) 
P. D. DESAI AND S. B. MAJMUDAR, JJ. 


Popatlal Parsottamdas Shah, Appellant v. 
Gujarat State Road Transport Corporation 
and others, Respondents. 


First Appeal No. 489 of 1976, D/- 16-3- 
1981. 


Motor Vehicles Act (4 of 1939), S. 110-B 
—- Claim petition —— Burden and onus of 
proof — Nature of. 


At the trial of a claim petition, what the 
claimant must, no doubt, prove is that the 
loss for which he claims damages was caused 
by the defendant’s negligent act. The evi- 
dence to prove the loss and the negligent act 
may be direct or circumstantial or both. 
Such evidence must be tested by the yard- 
stick of probabilities and its intrinsic worth. 
In considering the question as to whether the 
direct evidence given by the claimant and his 
witnesses should be accepted or not, the pri- 
mary duty of the Tribunal is to ascertain whe- 
ther it is consistent with itself and with the 
rest of the evidence and the circumstances of 
the case. It is hardly necessary to add that 
it would be unsafe to discard such evidence, 
if it appears otherwise to be reasonable and 
probable, merely because of some suggestions 
made to the witnesses without those sugges- 
tions being proved to be true. While deal- 
ing with circumstantial evidence the Tribunal 
must be satisfied on preponderance of pro- 
bability whether the circumstances established 
prove the loss and negligence. It cannot be 
overlooked also that the trial of a claim peti- 
tion is concerned with the fate of a person 
who has met with an accident or with the 
dependants of an unfortunate victim of an 
accident, Accident is an event in real life, 
its impactiis sudden and its immediate effect 
is to arouse the instinct of the preservation of 
life or the affected limb. The collection and 
preservation of meticulous particulars which 
may be required to be proved at the trial of 
a claim petition to be instituted and tried 
months or years hence would obviously be 
the farthest consideration present to the mind 
of the persons involved in the tragedy. Be- 
sides, it might not be possible in all cases to 
lead the evidence of the experts or all of 
them who might have been consulted or who 
might have administered treatment to the in- 
jured or deceased person. Further it is also 
well to bear in mind two related aspects in this 
connection. First, there is an essential dis- 
tinction between “burden of proof” and 
“onus of proof”; burden of proof lies upon 
the person who has to prove a fact and it 
never shifts, but the onus of proof shifts. 
Such a shifting of _Gnus is a continuous pro- 


26 Notes of Cases 54 


i 


evidence. The bur- 


and pleadings re- 
mains constant but the burden as a matter 
of adducing evidence changes oftentimes as 
the trial progresses, secondly, in an action 
for damages, the claimant is not compensat- 
ed for the physical injury, he is compensated 
for the pain and loss which he suffers as a 
result of that injury. Another aspect is that 
the defendant (wrong-doer) is entitled, as the 
saying goes, to take the plaintiff “as he finds 
him”; ‘that may be to his ;advantage or dis- 
advantage. Therefore, if it is proved that 
prior to the accident the claimant was not a 
fit or able-bodied man but had some pre- 
existing disability or weakness which had 
caused his “devaluation”, in the sense that 
it had produced a general ‘reduction of his 
capacity to do things, to earn money and to 


cess in the evaluation of 
den as a matter of law 


enjoy life, that would be 4 relevant factor. 


in assessment of damages! when he claims 
them , after suffering the accident-injury. 
The tortfeasor would be responsible for the 
additional devaluation caused to him; he 
would only have to pay for the additional 
loss to the claimant by reason of the acci- 
dent-injury. When such a question arises, 
however, it has to be answered on a consid- 
eration of all- the circumstances and by tak- 
ing a comprehensive and unitary view of the 
damage caused by the pre and post accident- 
injury. It is commonplace; that the law ré- 
gards many events as having two causes. 
Even if a claimant’s present disability can be 
regarded as having two causes and as flow- 
ing from two injuries, it will have to be as- 
certained whether the Jater|injury has reduc- 
ed or enhanced the disability. If it has 
made him more lame, more disabled, more 
deprived of amenities of life, the wrong-doer 
who inflicted the later injury cannot escape 
responsibility on the ground that there are 
concurrent causes for the disability. 
| 

Where the claimant, a prosperous business- 
man, though had a pre-accident deformity 
in his right leg where he suffered the injury 
in consequence of the accident but the said 
physical disability did not'come in his way 
in pursuing the day-to-day activities of life 
and he could attend to his business and could 
movė about everywhere and he was not con- 
lined to his home town and could undertake 
journey and there was no ‘evidence to sug- 
gest that he suffered any pain on account of 
the said defect and he underwent continuous 
treatment including three operations till the 
petition came to trial and' the course of 
events proved beyond doubt that 
advice against surgical operation of the first 
surgeon consulted at the initial stages of the 


the . 


A.I. R. 


treatment for the accident-injury had turned 
out to be wrong in retrospect; non-examina- 
tion of all the medical witnesses, some of 
whom were eminent and busy medical prac- 
titioners was not a-factor which could be 
pressed into service against the claimant in 
the context of the facts and circumstances 
of the case. In such a case the claimant 
would be deemed to have sufficiently dis- 
charged the onus which lay upon him to 
prove all the essential facts and in order to 
rebut the evidence led on his behalf, it was 
for the respondents-owners to take necessary 
steps such as, for example, to examine expert 
witnesses of their own to disprove those 
facts, It would be stretching one’s imagina- 
tion too far to hold that in his mid-fifties 
the claimant would think of getting rid of 
the old deformity by seizing the opportunity 
presented by the accident when he had lived 
for over half a century with all its unsightli- 
ness, inconvenience and the resultant reduc- 
ed capacity, if any, to do things and enjoy 
life. Consequently, the claimant would be 
entitled to the entire medical expenses in- 
cluding the expenses incurred on operations 
end for the business loss suffered by him in 
consequence of additional disability incurred 
by him. . 

N. C. Laheri for S. B. Vakil, for Appel- 
lant; Arun K. Shah (for No. 1), R. H. Mehta 
(for Nos. 2 to 4), for Respondents, 
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AIR 1982 NOC 54 (GUJ. 
D. H. SHUKLA, J. 


Harpalsinh Shivdarshansinh (deceased 
ky his heirs and L.R.) and others, Peti- 
tioners v. Bai Amrit Amba and others, 
Bespondents. 

Civil Revn. Appin. No. 766 of 1975, Di- 
15-1-1981. 

Bombay Rents, Hotel and Lodging 
House Rates Control Aet (57 of 1947) (as 
applied to Saurashtra area from 1-1-64), 
S, 51 Proviso (1) (ii) — Saurashtra Rent 
Control Act (1951), Ss. 13 (1) (D) & I5 — 
Acquisition of suitable residence by ten- 
ant before 1-1-64 — Held, on acquisition 
by tenant right of eviction accrued to 
landlord u/s. 13 (1) (I) which accrued 
right was protected by S. 51, Proviso (1) 
Gi), and, consequently, eviction suit filed 
after 1-1-64 was maintainable. (1977) 18 
Guj LR 64, Civil Revn. Appln. No. 314 of 
1970, D/- 28-7-1976 (Guj) and AIR 1974 
SC 2061 and Civil Revn, Appin. No. 72 of 
1967, D/- 12-8-1969 (Guj), Ref. AUR 1979 


~ 


1982 


SC 1745, Overruling, AIR 1374 SC 2061, 
Rel. on. l 

D. D. Vyas, for Petitioners; P. V. Hathi, 
for Respondents. 


GY/IY/D320/81/HR/RSK 


AIR 1982 NOC 55 (KANT) 
: (1981) 2 Kant LJ 341 
M. P. CHANDRAKANTHARAS URS, J. 
Bhogegowda, Petitioner v. Halebidu 
Kempegowda and others, Respondents. 


Civil Revn. Petn. No. 1607 of 1981, D/- 
10-7-1981. 

Civil P. C. (5 of 1908), D. 22, R. 3 — 
Death of plaintiff during pendency of sui: 
for injunction — Application by brother 
of deceased plaintiff claimimg to be sole 
legatee under Will of d2ceased to be 
brought on record as plaintif — Held, 
order passed by trial cour: that widow 
and another brother of deceased plaintiff 
be also made parties as legal representa- 
tives was unnecessary and must þe set 
aside. 

G. S. Visweswara, for Peczitioner; B. M 
Chandrasekhariah and Hiremath, for Re- 
spondents. 


IY/KY/E292/81/JHS 


AIR 1982 NOC 56 (KANT.) 
: (1981) 1 Kant Lo 460 
G. N. SABHAHI™, J. 


M. Abdul Jabbar, Petitioner v. Smt. 
Saira Khatoon and others, Respondents. 


Writ Petn. No. 9344 of 1978, D/- 24-2- 
1981. 


Karnataka Rent Control Act (22 of 
1961), Ss. 21-A (1) (a), 31-C — Applica- 
tion for regularisation of tenancy of 
building X — Tenant’s wite having an- 
other building Y which was used as ge- 
down and for school without amenities 
for living there — The building cannet 
be said to be a ‘residential’ building — 
Tenant cannot be evicted under S. 31-C. 

Even taking the meaning of the words 
‘residential building’ in its widest con- 
notation, it should be such building as 5 
capable of being used for zhe purpose of 
residence. Two rooms without any fur- 
ther amenity cannot be used for tha 


purpose of residence. Similarly, a big hal!, - 


which is built for running a school, can- 
not be used for the purpose of residence. 

That they may after further construc- 
tion and additions be converted into resi- 
dential buildings, is no groind to refus2 
permission to regularise the tenancy 
under Section 31-C of the Act, 


of an applicant 
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G. S. Visweshwara, for Petitioner; 
Sadiq Suhal and L. Srinivasa Reddy, for 
Respondents. 


DY/HY/C92/81/KNA 


AIR 1982 NOC 57 (KANT.) 
: (1981) 1 Kant LJ 449 


D. M. CHANDRASHEKHAR, C. J. AND 
N. VENKATACHALA, J. 


Sannegowda, Appellant v. Land Tribu- 
nal; Periyapatna Taluk, Mysore District 
and others, Respondents. 


Writ Appeal No. 1772 of 1980, D/- 24-2- 
1981. 


Karnataka Land Reforms Act (10 of 
1962), S. 48-A (1), (4), (5-A) — Applica- 
tion by X for grant of occupancy rights 
in land — No objection raised by land- 
lord — Order of Land Tribunal rejecting 
the application on the basis of verification 
of records without giving X an opportu- 
nity of being beard — Validity of order 
— Scheme of S. 48-A. 

Sub~section (4) of S. 48-A of the Act 
cannot be understood as empowering the 
Land Tribunal to dismiss the application 
under S. 48-A on mere verification of re- 
cords without giving an opportunity to 
the applicant to substantiate his claim, 
even where the landlord or such other 
persons have not filed objections to such 
application. The Legislature could not 
'have intended that in regard to the right 
to adduce evidence in 
support of his applications, he should be 
in a worse pcsition where no objection 
was filed to his application than where 
objection was filed thereto. That such 
an intention cannot be attributed to the 
Legislature, is also obvious from the pro- 
visions of sub-section (5A) of that section 
which provides that where there is no 
objection in respect of any. part of a claim, 
the Tribunal may at once pass orders 
granting the application as regards that 
part and proceed separately in respect 
of the other part objected to. 

Ravivarma Kumar, for Appellant; T. N. 
Raghupathy, for Respondents, 


EY/FY/C280/81/KNA 


AIR 1982 NOC 58 (KER.) 
~ K. BHASKARAN, J. 


Thomas Mathew, Petitioner v. Joseph 
Mani and another, Respondents. 


C.R.P. No. 842 of 1979-B, D/- 22-6-1981. 


Kerala Land Reforms Act (1 of 1964), 
S. 2 (25), Explanation II, Clause (a) — 
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“Costs of construction”, meaning of — 
Modifications and additions subsequent to 
permission to occupy. . 


The cost of construction to be assessed 
is that of the structure that existed imme- 
diately prior to the permission to occupy 
it, and in case the construction was at 
different stages, it has to be reckoned 
with reference to the different periods of 
construction. 

Thus, if Rs. 300 is spent on the con- 
struction of a dwelling house in 1960, and 
Rs. 400 is spent in 1965 and Rs. 500 is 
spent in 1970 and the-building was per- 
mitted to be occupied in 1967 the “cost 
of the construction for the purposes of 
S. 2 (25) Explanation II Clause (a) would 
be Rs. 700. } 

The point of time with reference to 
which the rent, the dwelling house at the 
time of its construction ‘could have fetch- 
ed, when the construction had more 
stages than one, is the time when the con- 
struction had been completed prior to the 
granting of the permission to occupy. 

The valuation for the;purposes of pay- 
ment of compensation iS required to be 
made as on the date of: the preparation 
of the record in. that behalf, whereas the 
cost of the dwelling house has to be as- 
certained for the purpose of deciding 
whether it was a hut or not, with refer- 
ence to the time of its construction. AIR 
1981 Ker 144 (FB), Rel. on; 1978 Ker 
LT 122, AIR 1966 SC 1861, 1974 Ker LT 
563 and 1978 Ker LT 629, Ref. to. 

T. R. Raman Pillai, T. R. Ramachandra 
Nair and C. C. Thomas, for Petitioner; 
S. Parameshwaran and Govt. Pleader, for 
Respondents. 


HV/IY/D542/81/KNA ` 


` AIR 1982 NOC 59 (KER.) 
: 1981 Tax LR 3090 
FULL BENCH 


P. SUBRAMONIAN POTI, Ag. C. J. 
K. BHASKARAN AND 
GEORGE VADAKKEL, Ja 

Season Rubbers and others, Petiuoners 
v. State of Kerala, Respondent. 


T. R. C. Nos. 68 and 121 of 1980, -D/- 
17-7-1981. 

Kerala General Sales Tax Act (15 of 
1963), Section 5 (1), (2) — Purchase tax 
leviable on last purchase — Determina- 
tion of rate of tax — Purchase becom- 
ing last purchase due to subsequent dis- 
posal of goods purchased — Rate levi- 
able is that prevalent at the time of 


A.L R. 


actual purchase. TRC No. 88 of 1977 (Ker) 
Overruled. 


In the case of goods in respect of which 
the liability tọ tax arises at the last 
purchase and purchases are invested with 
the character of last purchase because 
of the manner in which the purchaser 
deals with the goods purchased ‘subse- 
quently, then, irrespective of the time at 
which the purchases are determined as 
last purchases liable to tax, the rate of 
tax would be that prevalent on the date 
of the purchases which are identified “as 
last purchases subsequently. TRC No, 88 
of 1977 (Ker), Overruled. 


If a person purchases goods on a cer- 
tain day and deals with the goods in such 
a manner on a latter day resulting in 
the earlier purchase becoming the last 
purchase such last purchase of the goods 
could be said to have taken place on the 
day the goods were actually purchased 
and not on the day the goods were subse- 
quently dealt with. In other words the 
concept of last purchase involves the 
requirement of there being a purchase 
and that purchase being identified as the 
last purchase. This identification can be 
only on a later date. When that is so 
identified it is the earlier purchase which 
acquires the character of last purchase. 
it is one thing to say that it becomes tax- 
able at the last purchase point only when 
it is located as a last purchase by deter- 


mination of factors which gives it the 
character of last purchase and it is an- 
other to say that it is taxable as a last 
purchase at the rate prevalent at the 


time when it is so identified as last pur- 
chase. If the tax is levied on the last pur- 
chase and ‘at the rate which is applicable 
to the last purchase emphasis is not to 
the acquiring of the character of ‘last’ in 
regard to such purchase but to the pur- 
chase itself. l 


Menon, Pai and G. Sivarajam, for Peti- 
tioners; Govt. Pleader, for Respondent. 


GY/HY/D427/81/SNV 


AIR 1982 NOC 60 (KER.) 
:1981 Tax LR 3095 
FULL BENCH 
P. SUBRAMONIAN POTI, AG. C. J. 


GEORGE VADAKKEL AND 
P. JANAKI AMMA, JJ. 
M/s. M. Syel Alavi and others, Peti- 
tioners v. State of Kerala, Respondent. 


T R. C. Nos. 149, 154, 157 and 158 of 
1979, D/- 5-5-1981. | 


1982 


Kerala General Sales Tax Act (15 of 
1963), Sections 34 (3), 39 — Civil P. C. 
(1908), Sections 105 (2), I1 — Assess- 
ment — Appeal before Appellate Asstt. 


Commissioner — Remand with finding 
in certain issue — No app2al against re- 
mand order — Assessee mot precluded 


from challenging the finding in appeal 
before Tribunal against inal order — 
Provisions of Section 105 @), C. P. C. — 
Do not apply to proceedings under the 
Act — Finding in remand order, if res 
judicata. 


Neither Section 34 nor Section 39 con- 
tains any provision to the effect that on 
failure to file an appeal against an order 
of remand the assessee would be preclud- 
ed from challenging any “inding entered 
by the Appellate Assistan- Commissioner 
in the order of remand. Tke Code of Civil 
Procedure as such has no application in 
respect of proceedings under the Act, Sec- 
tion 53 of the Act specifies the provisions 
of the Code of Civil Procedure which are 
applicable to proceedings >efore the as- 
sessing authority, the appellate authority 
and the revisional authority including 
the Appellate Tribunal. The powers men- 
tioned relate to summoning of witnesses 
and production of documents. Regulation 
57 of the Appellate Tribunal Regulation 
dealing with residuary provision men- 
tions some other matters where the pro- 
visions of the Code of Civil Procedure are 
made applicable. Suffice tc say that there 
is nothing in the Act itself which indi- 
cates that principles underlying S. 105 (2) 
of the Code of Civil Procedure are appli- 
cable to proceedings under the Act. It 
follows that the finality of an order of 
remand by an Appellate Authority 
under the Act could be governed. only 
by general principles of “aw based on 
expediency as was the case in matters 
governed by the Code of Civil Procedure 
prior to the enactment of Section 105 (2). 


Further, the order of -he remand of 
the Appellate Assistant Commissioner 
does not operate as res judicata in ap- 
peal before Tribunal against the final 
order of the Appellate assistant Com- 
missioner. A finding on an issue-at a 
preliminary stage is not final if it is 
liable to be challenged in an appeal 
against the ultimate decis.on of the case. 
To adopt the language of the Supreme 
Court it is only provisionally final. It 
will become really final only if no ap- 
peal is filed against the ultimate decision 
of the case or if an appeal is filed, it is 
confirmed in such appeal, 


A 
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T. L. Viswanatha Iyer, P. S. Narayan- 
an, K. S. Menon and S. R. Dayananda 
Prabhu, for Petitioners, Advocate Gene- 
ral, for Respondent. 


FY/GY/D15/81/SNV 


AIR 1982 NOC 61 (KER.) 
M. P. MENON, J. 
Fr. Varghese, Petitioner v. Fr. Sebasti~ 
an, etc., Respondents. 
C.R.P. No. 845 of 1980, D/- 31-7-1981. 


Civil P. C. (5 of 1908), Ss. 15 and 92 (as 
amended by Amendment Act (104 of 
1976)) — Institution of suit — Presenta- 
tion of plaint to Court not competent to 
try the suit — Does not amount to insti- 
tution. 


Section 15 of the Code provides that 
every suit shall be instituted in the court 
of the lowest grade competent to try it. 
And S. 26 provides that every suit shall 
be instituted by the presentation of a 
plaint or in such other manner as may be 
prescribed, Reading the two provisions 
together, it is clear that presentation of a 
plaint before a Court not competent to 
try the suit will not be “institution” of 
the suit within the meaning of S. 15, and 
that representation of the plaint, after 
return, before the competent Court will 
be institution of the suit within the mean- 
ing of Sec. 26. Sec. 97 (2) (k) of Amend- 
ment Act 104/76 speaks of suits, appeals 
and proceedings “instituted or filed” be- 
fore the commencement of S. 31, the 
reference must necessarily be to institu- 
tion or filing before a competent court; 
presentation of a plaint before a Court 
not competent to try the suit will not 
amount to institution or filing, even if 
the terms “filed” in S. 97 (2) (k) were to 
govern suits also. Proceedings initiated 
under S. 92 in any court other than the 
one specified in the section will not 
amount to a suit “instituted or filed” 
within the meaning of S. 97 (2) (k) of 
Act 104/76, because it is impossible to 
attribute an intention to Parliament to 
Save even things done improperly prior 
to the amendment. 


In the instant case a suit was filed 
under S. 93 with the consent of Advocate 
General prior to 1976 Amendment Act but 
in a Court not competent to try the suit. 
The plaint was returned for presenting 


to proper Court. The plaint was repre- 
sented to competent Court after 1976 
Amendment Act without seeking leave 


of the Court, 


30 | ! 

| 

Held that the suit was instituted efter 

1976 Amendment Act and as such leave 
oi Court was essential, ! 


U. O. John, for Petitioner; T. R. Raman 
Pillai, for Respondents. | 


HY/TY/D766/81/JDD 
l 
AIR 1982 NOC 62 (KER.) 
U. L. BHAT, J. 
K. M. Velayudhan, Pétitioner v. Taluk 
Land Board, Paesa and others, Respon- 
dents. 


C.R.P. No. 1097 of 1979- G, D/- 24-7- 
1981. 


(A) Kerala Land Reforms Act (1 of 
1964}, Ss. 85 (8), (9), (5) and 103 — Order 
directing surrender of land — Revision 
against under S, 103 — Application there- 
after under S. 85 (8) to set aside order of 
surrender — Maintainable — Pericd of 
66 days for filing application under Sec- 
tion 85 (8) — Commences from date of 
order passed in revision, (Tenancy laws 
— Ceiling case). 


Where the order of the Taluk Land 
Board has become final not having been 
challenged in revision under S. 103, there 
can be no doubt that period of 60 days 
must be counted from the date of the 
order of the Taluk Land Board. Where 
the order of the Taluk Land Board has 
, been challenged in revision under S. 103 
and the revision has been disposed of on 
merits by the High Court either by con- 
firmation, or modification, the order of 
the Taluk Land Board | ‘merges in the 
order of the revising Court. In such a 
case the date of determination of the 
extent of the land to be: surrendered can 
only be the date of the disposal of the 
revision by the High Court. 


If there is direction to surrender land 
in revisional order an application under 
S. 85 (8) will lie to the Taluk Land Board 
if the conditions insisted by the sub-sec- 
tion are satisfied. So, it is the Taluk Land 
Board that is to be approached even 
where its order is modified by the High 
Court in revision. The ‘expression “its 
order” occurring in sub-Sec. (9) is - con- 
spicuously absent in sub-sec. (8) and the 


latter speaks only of “the order’. The 
expression “the order” would indicate 
the “final order in the ceiling case”, whe- 


ther it be the unchallenged order of the 
Taluk Land Board or the order of the 
Taluk Land Board as merged in the order 
of the revisional authority. The frame 
and scheme of sub-sec. (8) is materially 
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A. I. R. 


different from that of sub-sec, (9). 1979 
Ker LT 209, Followed, 1981 Ker LT 74, 
Disting. 

{B) Kerala Land Reforms Act (1 of 
1964), S. 85 (8) — Application under — 
Locus standi — Applicant need not be a 
Stranger — Order of surrender passed 
against mother — Son is competent to 
file application provided other conditions 
are satisfied. (Kerala Land Reforms (Ceil- 
ing) Rules (1970), Rr. 12 (2), 2 (3)). 

Any person kaving a right or claim. in, 
-and is a person interested in land. There 
is nothing in the expression “interested” 
or the provisions in sub-sec. (8) to war- 
rant the view that only a stranger can 
apply thereunder. The provision of R. 12 
r2) and (3) or the Kerala Land Reforms 
Rules show that it is open to any interest- 
ed person, te he a member of the family 
of the person involved in the ceiling case, 
or his son or daughter etc. or a tenant or 
a rival claimant to title or a co-owner to 
appear before the Taluk Land Board and 
put forward his claim or objection and 
require it to be adjudicated. If in spite of 
a public notice, he does not come to know 
that the land over which he has a claim 
is involved in a ceiling case, naturally he 
will have no opportunity to urge his 
claim before order is passed. His interest 
is however safeguarded by sub-sec. (8), 
cf S. 85, subject to the conditions stipu- 
lated therein. 

Thus where order of surrender is pass- 
ed against mother her son having claim 
over any part of the land ordered to be 
surrendered is competent to file appli- 
cation under 5. 85 (8), provided he satis- 
fies other conditions. 

Chandrasekharan and Chandrasekhara 
Menon, for Petitioner; Govt. Pleader, for 
Respondents. 


EY/TY/D647/81/DVT 


AIR 1982 NOC 63 (KER.) 
: 1981 Ker LT 419 


K. BHASKARAN, J. 
Lakshmi Pillai Devaki Amma and an- | 
other, Petitioners v. Ayyappan ‘ Pillai 
Sukumaran Nair and another, Respon- 
dents. l 
C.R.P. No. 2646 of 1979-G, D/- 11-3- 
1981. 


(A) Civil F. C. (5 of 1908), S. 115, O. 9, 
R. 13 — Revision — Respondent declared 
ex parte by trial Court and preliminary 
d2cree passed — Appeal against, filed by 
defendants pending in appellate Court — 


1982 


Respondent serving in C.2.P. far away 
from his native place havinz no notice of 
suit — After coming to his native place 
application for setting aside ex parte 
decree filed by respondent in appellate 
Court under improper advice — Pending 
appeal dismissed — Applation under 
O. 9, R. 13 filed by respondent in appel- 
late Court after delay of 1 year and f 
months — Appellate Court finding case 
to be fit for condonation of delay — High 
Court in revision would not be justified in 
interfering with discretion exercised “by 
appellate Court. 


(B) Civil P. C. (5 of 190&), O. 9, R. 13, 
S. 96 — Setting aside the decree grant- 
ed by trial Court — Applmation for — 
Appeal against that decree dismiss¢d im 
appellate Court — Application is te b2 
filed in appellate. Court with whose de- 
cree the decree of trial Court got merged. 


It is the well accepted principle that 
when a decree is confirmed varied or re- 
versed by a Superior Couri the decree of 
the trial Court merges witi that of such 
superior Court. Where the decree has 
been varied or reversed by the superior 
Court, it is only such superior Court that 
has the jurisdiction to set aside an ex 
parte decree passed by tke trial Court 
as otherwise it would meen that even 
after a superior Court having reversed 
or modified the decree of the trial Cour, 
ignoring that fact the trial Court granted 
an order for setting aside -ts earlier de- 
cree which had already gct merged with 
that of the superior Court. Proper forum 
where an application for setting aside 
an ex parte decree under D. 9, R. 13, :s 
to be moved is appellate Court with 
whose decree the decree of the trial Court 
got merged, irrespective o= the fact that 
-it was confirmed, varied er reversed by 
the decree of:the appellat= Court. 19&5 
Ker LT 58, Distinguished. 


K. Sudhakaran, V. K. Raveendran and 
B. Raghunathan, for Petitioners; P. Gopa» 
lakrishnan Nair, for Respondents, 


FY/JY/D32/81/SAD 


£ AIR 1982 NOC 64 (KER.Y 
' : 1981 Ker LT 242 
K. K. NARENDRAN, J. 


K. K. Balan, Petitioner v. State of 
Kerala and others, Respondents. 


O. P. No. 1899 of 1979H, D/- 27-2-1981. 
(A) Constitution of Indi, Art. 226 — 
“Aggrieved person” — Petitioners ap- 


a 
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plication for sanction to open aided 
school rejected — Sanction given to re- 
spondent in contravention of R. 9, Kerala 
Education Rules —~Held, petitioner satis- 
fying conditions under Rules for grant 
of sanction was a person aggrieved by 
illegal sanction, AIR 1976 SC 578 and AIR 
1981 SC 344, Ref. to. 


(B) Kerala Education Act (6 of 1959), 
S. 3 — Kerala Education Rules (1959), 
Rr. 6 and 9 — Provisions of Rr, 6 and 9 
are mandatory — S. 3 cannot be invoked 
to get over violation of rules, 


Rule 6 begins with the words “Every 
application shall be accompanied by”. 
One of the documents that should be sub- 
mitted along with the application is that 
which shows the applicants absolute 
ownership or his right to be in exclusive 
possession for a period of not less than 
six years of the site of the proposed 
school. It is further provided in R. 9 of 
Chapter V that no permission tọ open a 
new school shall be granted if the appli- 
cant does not have the site. By no stretch 
of imagination can it be said that provi- 
sions of Rr. 6 and 9 of Chapter V are 
only regulatory. Rr. 6 and 9 are there for 
a specific purpose. The purpose is that 
the new school sanctioned or existing 
schools upgraded should have the mini- 
mum facilities that should be there for a 
school. The provisions of Rr. 6 and 9 of 
Chapter V of the K.E.R. are mandatory 
and are meant to be complied with by 
the applicants. The Government should 
consider only applications submitted in 
accordance with R. 6 of Chapter V and 
give the sanction only strictly in accord- 
ance with R. 9. As long as Rr. 6 and 9 are 
there, the Government has no power to 
consider an application which is not sub- 
mitted in accordance with R. 6 of Chap- 
ter V. The word ‘regulate’ that appears in 


5. 3 of the Kerala Education Act, 1958 
cannot and will not confer any such 
power on the Government. 

(C) Constitution of India, Art. 226 — 


Permission to start new school granted in 


. violation of rules — School started two 


years before petition came for hearing — 
High Court refused to set aside sanction 
in order to avoid hardship to innocent 
students, 


K. Chandrasekharan, for Petitioner; 
Govt. Pleader -and Philip Antony Chacko, 
for Respondents, 


DY/TY/B769/81/HR/RSK 
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AIR 1982 NOC 65 (MADH. PRA.) 


G. P. SINGH, C. J. AND 
FAIZANUDDIN, J. 


Brijmohandas and another, Appéllants 
v. Punjab National Bank and another, 
Respondents. 


First Appeal No. 106 of 1976, D/- 7-8- 
1981. | 

(A) Contract Act (9 of 1872), S. 62 — 
Novation — Execution of fresh demand 
drafts in satisfaction of liability covered 
by earlier demand drafts — Fresh de- 
mand drafts dishonoured by drawee — 
Endorsee can fall back on the earlier one. 

The execution of the! fresh demand 
drafts in satisfaction of the debt or liabi- 
lity covered by the earlier demand drafts 
do not necessarily mean that the original 
debt or liability is extinguished. The 
fresh demand drafts may operate as a sub- 
stitute for the earlier ones and the original 
liability covered by the earlier demand 
drafts is kept in abeyance pending the 
discharge or otherwise of the fresh drafts. 
In case of fresh demand drafts being 
dishonoured, the endorsee can fall back 
on the earlier ones. 

Section 62 deals with Novation of Con- 
tract/agreement. It comes into effect only 
when a new contract is. substituted for 
the existing contract, superseding the old. 
Novation means wiping out the original 
contract and bringing into existence a 
new valid contract. But in case the new 
contract is invalid, it cannot serve as no- 
vation, and the original! contract conti- 
nues to hold the field unless the rights 
under it are expressly abandoned. 

(B) Railways Act (9 of 1899), S. 78 (b) 
— Defendant, a consignor as well as ori- 
ginal consignee of goods: — Endorsement 
of railway receipt in favour of plaintiff 
bank — Such endorsement not informed 
to railways by bank — Delivery of goods 
by railway authorities after 7 days of 
termination of transit and after obtaining 
indemnity bonds from defendant — Rail- 
ways could noi be held responsible for 
the delivery of the said goods to the de- 
fendant and consequent loss to the plain- 
tiff on that account. 


(C) General Clauses Act (10 of 1897), 
S. 9 — Transition of goods by railway — 
Te:mination of transit — Computation of 
— Date on which goods received at desti- 
nation station has to be excluded. 

R. P. Verma, for Appellants; J. P. 
Sanghi (for No. 1), S. P. Sinha (for No, 3), 
for Respondents. 


IY/JY/E464/81/VNP 
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AIR 1982 NOC 66 (MADH. PRA) 
(INDORE BENCH) 
M. C. MISHRA, J. 
Jainarayan, Applicant v. 
and others, Non-Applicants. 
Civil Revn. No. 145 of 1981, 
1981. 


Gyansingh 


D/- 2-5- 


Civil P. C. (5 of 1908), O. 21, Rr. 35, 97 
-—~ Decree in suit for eviction — Execu- 
tion — Resistance to delivery of posses- 
sion — D. H. preferring application under 
O. 21, R. 97 — Enquiry thereunder reach- 
ing argument stage — Application by 
D.H. under 0. 21, R. 35 — Not maintain- 
able, 


Where on resistance offered by appli- 
cant and his tenant to the delivery of 
possession to the decree-holder in execu- 
tion of decrse passed in suit for eviction 
and mesne profits, the decree-holder pre- 
ferred to file an application under O. 21, 
R. 97, C.P.C. and the enquiry having. 
reached the stage of argument, the Ex- 
ecuting Court was only to pronounce his 
order on the question as to justification 
of the resistance, the decree-holder had 
no right to submit an application afresh 
under O, 21, R. 35 for issuance of a war- 
rant for delivery of possession again. 
Therefore, the order of Executing Court 
on such an application, for issuance of a 
warrant of delivery of possession of suit 
premises was illegal. 


Order 21, R. 35 does not contemplate 
an inquiry for finding out as to who is 
particular person in possession or whe- 
ther he is bound by the decree or refus- 
ing to vacate the property. The provision 
being for issuance of warrant in general 
terms negatives any occasion for such 
inquiry. Accordingly, under Rule 35 of 
O, 21, warrant is not issued and cannot be 
issued to remove any particular indivi- 
dual from possession. After having adopt- 
ed one of the courses, i.e. filing of appli- 
cation under O. 21, R. 97 the decree- 
ko:der cannot be allowed to adopt the 
other course, namely, that of submitting 
an application under Rule 35 of O. 21, 
C.P.C. AIR 1980 Madh Pra 146 (FB), Ex- 
plained, AIR 1972 SC 595, Applied. 

M. I. A. Khar, for Applicant; 
Joshi, for Non-Applicant No, t. 


GY/GY/D251/81/SSG 


K. B, 
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.” AIR 1982 NOC 67 (CAL.) 
DIPAK KUMAR SEN, J. 


' Corporation of Calcutta v. 
Properties Limited, 

Suit No. 843 of 1979, D/- 20-7-1981.. 
' Court-fees Act (7 of 18703, S. 12 — Ob- 
jection as to Court-fee — Application by 
defendant for revaluation of suit and for 
stay of suit on ground that it was under- 
valued and insufficient Court-fee was 
paid by plaintiff — Sufficiency of Court- 
fee paid being a matter between plain- 
. tiff and the State — Objection cannot be 
sustained. AIR 1961 SC 1299, Rel. on, 


LY/AZ/F847/81/HR/RSK. 


Karnani 





AIR 1982 NOC 68 (CAL.) 
z (1981) 85 Cal W: N. 919 
B. N. MAITRA J. 


Sreepada Dey, Petitioner v. Amal Kr, 
Chatterjee, Respondent. 


C. R, No, 501 of 1980, D/- 4-4-1981, 


Bengal Premises Tenancy Act (12 of 
1956), Sec. 34 — Tenant cannot apply 
u/s. 34 of the Act separately for repairs 
during pendency of landlord’s title suit 
for his eviction — Tenant can only ask 
for temporary mandatory injunction for 
essential repairs in pending suit only. 

During the pendency of the title or evic- 
tion suit of the landlord against the tenant, 
tenant cannot apply u/s. 3¢ of the Bengal 
Premises Tenancy Act for essential re- 
pairs to the disputed premises as it will 
mean multiplicity of proceedings. Tempo- 
rary mandatory injunction for repairs can 
be asked in the pending title suit itself, 
The power of the Court to grant such 
injunction for restoration Df essential re- 
pairs is not fettered or restricted by 
provisions of S. 34 of the Act. AIR 1979 
Cal 318; (1979) 2 Cal LJ 431, Followed. 


- Sushil Kumar Biswas, for Petitioner; 
§. L. De, for Respondent, 


GY/HY/D147/81/MDH 





AIR 1982 NOC 69 (DELHI) 
SULTAN SINGH, J. 
Mahesh Chander, Petitioner v, 
Barshan Kaur, Respondent. 
C. R. No. 547 “of 1980, D/- 16-9-1981.. 
(A) Civil P. C. (5 of 1998), S. 115. and 
O. 21, R. 103 — Appeal against order dis- 


Små, 


. 19382 “AIR Notes/3 EV. - sas oe 
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missing objections .to-execution- of decree. 


33 


— Appeal along with application for con- 
donation of delay — Dismissal of ap- 
plication and consequently the appeal also 
— Revision against dismissal of condona- 
tion application —— Held, in deciding ap- 
plication, Court had decided issue regard- 
ing condonation and that was not appeal- 
able — Hence revision lay. AIR 1977 Del 
226 and AIR 1964 SC 497, Foll. (Limita- 
tion Act (1963), Ss. 5. (14). 


(B) Civil P. C. (5 of 1908), S. 115 and 
O. 21, R. 103 —.Appeal against order dis- 
missing objections to execution of decree 
— Appeal along with application for con- 
donation of delay — Dismissal: of condona- 
tion application and consequently the ap- 
peal — Revision — Held, filing of certified 
copy of appellate order was sufficient — 
Certified copy of order of executing Court 
was not necessary. AIR 1981 Delhi 202, 
Disting, 


(C) Limitation Act (36 of 1963), Ss. 5 
and 14 — Appeal against order dismissing 
objections to execution of decree — Ap- 
peal along with application for condona- 
tion of delay — Held, S. 14 was not ap- 
plicable to appeals — S. 5 was applicable 
to all appeals which included appeal 
against order on application under O. 21, 
Civil P; C, (Civil P. C. (1908), O. 21, 
R. 103). 

(D) Limitation Act (36 of 1963), S. 5 — 
Sufficient cause — Application by third 
party against execution of eviction de- 
cree — Dismissal — Separate suit — Dis- 
missal as not maintainable —- Appeal 
Also dismissed — Appeal against dismissal 
of earlier application with prayer to con- 
done delay — Held, suit was maintain- 
able under old law — It was filed on 
honest advise of counsel, though wrong — 
Mistaken but honest advise was sufficient 
cause for condonation, AIR 1972 SC 730, 
Disting. (Civil P. C. (1908) O. 21, Rr. 99, 
101 and 103 (as amended by Act 104 of 
1976)). 


V. M. Issar, for Petitioner; D, L, Mal- 
hotra, for Respondent, 


KY/LY/F131/81/AKJ 
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- AIR 1982 NOC 70 (GAU,) 
N, IBOTOMBI SINGH, J. 
Kashiram Reang, Petitioner v. Bajuban 
Heang . and others, Respondents. __ 
: Election Pem No, 1 o 1980, De 7-7- 
1981, bie ete a Pere PN 


Connal 


d 


34 


(A) Representation ofi the People Act 
(43 of 1951), S. 83 (1) (¢) — Conduct of 
Election Rules (1961), R. 94-A read with 
Form 25 — Defective verification — Elec- 
tion petition cannot be dismissed for such 
defect — Non-compliance with. R. 27 of 
Ch. 4 of Gauhati High Court Rules — Not 

fatal to petition. ((i) Civil P. C. (1908), 
O. 6, R. 15 — (ii) Gaubati High Court 
Rules, Ch. 4, R. 2). | 


Where in an election petition the state- 
ments therein about corrupt practice are 
verified to be true only to the petitioner’s 
knowledge, though the affidavit speaks 
otherwise, that is, some ‘of the statements 
of the para of the election petition are 
based on his knowledge: and some on in- 
formation received from, others, the veri- 
fication of the election petition is defec- 
tive. However, the election petition can- 
not be dismissed for such defect in the 
verification. The allegations of. corrupt 
practices cannot be ignored merely on the 
ground that the source of information is 
not disclosed, when the'allegations are 
based on information, as ‘it is not a re- 
quirement of law as prescribed under 
R. 94-A read with Form 25 of the Con- 
duct of Election Rules, '1961. 

The object of verification is to test the 
genuineness and authenticity of the al- 
legations and to fix on the party verifying 
the responsibilities for tlie statements that 
he makes. If there is defect in the veri- 
fication, the petitioner may be called upon 
to remove the lacuna "yi a supplementary 
verification. 

Non-disclosure of the source of informa- 
tion in the affidavit and non-compliance 
with the Rules of the Gauhati High Court 
as to the form of the affidavit which re- 
quires that the source; of information 
should be disclosed, is not fatal to the 
petition. Nor is the defect in the affida- 
vit fatal to the petition. ' 

(B) Representation of the People Act (43 
of 1951). S. 123 (1) — Election offence | of 
bribery — Commission of — State Gov- 
ernment is not a “person? within S, 3 (42) 
of General Clauses Act — State Govern- 
ment cannot be held to'be agent of re" 
turned candidate. AIR 1970 SC 211, Rel. 
on. (General Clauses Act (1897), S. 3 (42)). 


(C) Representation of the People Act (43 
of 1951), Ss. 123 (2); 100 (1) & 83 — “Undue 


. influence” — It has same meaning as in 


S. 171-C of Penal Code — Essential in- 
gredients of undue influence under Act 
must be pleaded in election petition, 
{Penal Code (1860), S. 171-C). 
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. Was 


A.I. R. 


The language of “undue influence” as 
defined in the Act is similar to that em- 
ployed in S. 171-C of the Penal Code. The 
only difference is that in place of the word 
“voluntary” appearing in S. 171-C of the 
Penal Code, it is substituted by the word 
“direct or indirect” in Section 123 (2) 
of the Act. There must be allega- 
tion in the election petition tha; there 
any direct or indirect interfer- 
ence or attempt to interfere with the 
free exercise of any electoral right. Such 
an allegation which is an essential ingre- 
dient of corrupt practice under S. 123 (2) 
of the Act must be pleaded in the elec- 
tion petition to bring home the charge of 
the alleged corrupt practice of “undue in- 
fluence”, 


For the applicability of S. 123 (2) two 
conditions must‘ be satisfied, namely (1) 
the act complained of exceeds the limit of 
pursuation, and it contemplates element 
of compulsion of any sort in any manner 
including appeal to those matters men- 
tioned in cl. (a) (i) and (ii) of S. 123 (2) of 
the Act; and (2) compulsion is so used by 
the candidate or his agent or by any other 
person with the consent of the candidate 
or his election agent. In view of S, 100 (1) 
(b) together with S. 123 (2), commission 
of any ‘corrupt practice” is a ground for 
declaring the election void. If the alleged 
offence of corrupt practice of “undue in- 
fluence” was committed by any other 
person, it is to be pleaded that it was 
committed with the consent of the return- 
ed candidate as to make the candidate 
vicariously Hable for the Act of that per- 
son. So also in order to attract S. 123 (2) 
along with S. 100 (1) (b) (ii), the act must 
have been committed by any agent other 
than his election agent without the con- 
sent of the returned candidate. In that 
case there must be averment in the peti- 
tion that the result of the election, in so` 
far it concerns the returned candidate, 
has been materially affected. ATR 1959 sc 
855, Foll. 


(D) Representation of the People Act 
(43 of 1951), Ss. 123 (1) and 83 — “Bri- 
bery” — Corrupt practice of — Allegation 
as to — Allegation of “bargain”, a mate- 
rial fact must be stated fer such allega- 
tion in the election petition. 


(E) Representation of the People Act . 
(43 of 1951), Ss. 123 (1) and (2), 83, 100 — 
Election petition — Corrupt practice of 
“bribery” and “undue influence” — Al- 
legations as io — Materia] facts furnish- 


ing cause of action for the same not al- 


1982 : 


leged —- Such allegations will not go to 
trial — They must be struck out under 
O. 6, R. 16 Civil P. C. (Civil P. C.. (1908), 
0. 6, R. 16). 

(F) Representation of the People Act (43 
of 1951), S.123 (1) —Bribery — Corrupt 
practice of — What constitutes. 


To constitute the corrupt practice of 
bribery, it is the gift, offer or promise of 
any gratification made by the persons 
named in S. 123 (1), to any person whom- 
soever, with the object directly or in- 
directly inducing voters ta vote or refrain 
from voting at an election, j 


(G) Representation of the People Act (43 
of 1951), Ss. 83 (1), 123 (1) & (2) — Elec- 
tion offence — Allegations of — Lacking 
in material facts — There cannot be rov- 
ing inquiry. 

Omission to specify the number of au- 
thor of the alleged election offence falls 
within the domain of “material facts” 
under cl. (a) of S. 83 (1) of the Act and 
not under cl. (b). There cannot be a rov- 
ing inquiry into such allegations which 
are lacking in material facts, and in pre- 
ciseness and definiteness. Material facts 
are to be stated showing cansent or agency 
as to render returned candidate liable 
vicariously for the acts committed by 
others. That the act was done at the 
direction and influence or sanction is not 
a pleading at all unless th= facts are stat- 
ed to show consent or sanction of return- 
ed candidate, ‘because “mens rea” or a 
guilty mind as well as on “actus reus” or 
a wrongful act must concu? to produce the 
result contemplated under S. 123 (1) of (2) 
of the Act. As the charge of corrupt 
practice is on the same fcoting as a cri- 
minal charge, the words which define it 
is to be strictly and narrowly construed. 


M. Majumdar; D. FPurakayastha and 
D. K. Sarkar, for Petitioner; S. K, Ganguly 
D. P. Kundu, Sr, Advocaces, B. Das and 
U. B. Saha, for Respondents. 
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AIR 1982 NOC 71 (GOA) 

Dr. GUSTAVO FILIPE CCUTO, Ag. J. T. 

Yeshwantrao Hanumantrao Kadam, Peti- 
tioner v. Director of Land Survey and 
others, Respondents. l 

Spl, Civil Appln. No. 140 of 1978, D/- 
17-10-1981. 

Court-fees Act (7 of 1870), Sch. Ti, 
Art. 1 — Constitution of India, Art. 14 —- 


Notes of Cases 71-72 l 39 


Classification by Govt. authority in pay- 
ment of Court-fee stamp — No intelligible 
differentia existed — Classification is 
violative of Art. 14, 


In the instant case, the petitioner filed 
applications for copies of maps of certain 
properties in the office of Director Land 
Survey covered by Sch. II No. lof the Act 
and had affixed on each of them a 10 Ps 
Court-fee stamp. However, he was direct- 
ed to affix a stamp of 50 Paise. No reason 
was given as to why the authority has 
been requiring a 50 P. Court-fee stamp on 
applications for copies of documents exist- 
ing on record of his office when other 
Govt, offices required court-fee stamp of 
value of.10 paise only for the applications 
of the kind made by the petitioner as is 
payable under the Act. 


Held that the classification made by the 
authority appeared to be unreasonable 
and unjustifiable as no intelligible diffe- 
rentia existed, explaining why such classi- 
fication was made, specially in the back- 
ground that all other Government offices 
were requiring only 10 P, Further no 
nexus to the object to be achieved by the 
classification was' found. Therefore, action 
of the authority did not stand the test of 
reasonableness and would be clearly 
arbitrary, being as such hit by Art. 14 of 
the Constitution. ATR 1980 SC 1992 and 
AIR 1979 SC 1628, Foll. i 
Petitioner in person; J. Dias, Govt, Advo- 
cate, for Respondents. 


KY/LY/F461/81/JDD/SNV 


-AFIR 1982 NOC 72 (GUJ.) 
= 1982 Cri LJ 284 
FULL BENCH 
B. J. DIVAN, C. J., B. K. MEHTA AND 
N. H. BHATT, JJ. 

Babubhai Parshottamdas Patel, Peti- 
tioner v. State of Gujarat Respondent. 

Special Criminal Appin. No. 42 of 1981, 
D/- 9-7-1981. 

(A) Criminal P. C. (2 of 1974), Ss. 167, 
209, 309, 437 — Relative scope and appli- 
cability of — Right of accused to be re- 
leased on bail after ninety days is an ab- 
solute right — Right is subject only to 
S. 487 (5) — Mere subsequent filing of 
charge-sheet is not sufficient. AIR 1977 
Guj 11, Overruled. ` 


If it is not possible to complete the in- 
vestigation within a period of ninety days, 


3& ` 


‘even: in Serious. and: diesis types. of. cri- 
mes, the accused will be. entitled to be 
released on bail, Any reference to the pro- 
vision relating to bail occurring in S. 167 
(2), Proviso is merely with a view to en- 
able-the prosecution if necessary to apply 
that the person released on bail under Sec- 
tion 167 (2), Proviso (a) DEF taken back in 


custody. 


‘So far as Expln, I to s 167 (2) proviso 


is concerned, it is clear that the accused 
shal] be detained in custody so long as he 
does not furnish’ bail but the right of the 
accused or the entitlement of the accused 
to be released on bail is clear once the 
period of ninety days from the accused be- 
ing first presented before the Court is 
over. The accused has to show his . pre- 
paredness to furnish ' bail and has 
to’ furnish bail. In ‘view.of para . 
of the proviso to Section 167 (2) 
Magistrate can authorise detention of the 
accuséd pérson in jail custody beyond the 
‘period of ninety days. 
tion is for the purpose of enabling the pro- 
. secution to apply. tothe: Court and em- 
powering the Court to cancel the bail. and 
to take the concerned accused in custody 
if the requirements of S. 437 (5) are met. 


The power of remanding accused ‘into 
custody is to be found in S. 309 but ulti- 
mately that is the source of the power 
through which, even during the pendency 
of investigation, the accused.can be re- 
manded into jail custody., Even if bail’ has 
been refused on the merits of the case, 
the case has to be considered purely in 
the light of S. 167 (2) proviso when the 
period of ninety days is'over. Mere sub- 
sequent filing of charge-sheet will not au- 
thorise the accused —_ taken back in 
custody, 


The reference to the provisions of the 
Code relating to bail in S. 209 (a) contains 
reference also to S. 167 (2) (a). The power 
of the Magistrate to remand the accused 
to jail custody comes to an end with the 
expiry of ninety days or sixty days from 
the date when the accused was first pro- 
duced before the Magistrate after his’ ar- 
rest in accordance with S. 167 (1). That 
basie restriction on the.-power of the 
Magistrate to authorise detention ‘of the 
accused concerned in jail custody must 
operate once the period of ninety days or 
sixty days expires. That is the command 
of the Legislature and, if that is so,. the 
fact that- S. 167 (2) (a) occurs in the chap- 
ter relating to investigation and trial is 
totally immaterial. Under 8, 309;:sub-sec- 
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The deeming fic- 
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tion. (2), after first- ead ‘cognizance | of 
the offence the Court may by ‘a warrant re- 
mand the accused if in custody, but that: 
power or remand has to be read in the 
light of the right of entitlement of the 
accused to ke released on bail once the 
period of ninety days or sixty days men- 
tioned in S. 167 (2) (a) comes.to an end. 
AIR 1977 Guj 11, Overruled. 


To prevent any such abuse of the power 
to carry on the investigation, the right on 
the entitlement conferred’ on the accused 
to be released on bail after ninety days, 
must be considered to be an absolute | 
right, subject of course to. the cancellation 
of the bail if the requirements of S. 437 
(5) are satisfied. AIR 1978 SC 597 and AIR 
1980 SC 846, Rel. on. 


(B) Constitution of India, Art. 134 (1) — - 
Matter decided in light of two Supreme 
Court decisiens — No substantial question 
of law survives, 


Arun B. Mehta, for Petitioner; M. S; 
Shah, Public Prosecutor, for the State. 


LY/LY/F894/81/SSG 


AIR 1882 NOC 73 (GUJ.) 
= (1981) 22 Guj. L. R. 1271 
M.: P; THAKKAR AND V. V. 
BEDARKAR, JJ, 

Dr. Bhanuprasad Maganlal Bhatnagar, 
Appellant v. Pravin Tapubhai Naik and 
others, Respondents. 

First Appeal No. 299 of 1976, D/- 4-12- 
1980. 

(A) Motor Vehicles Act (4 of 1939), Sec- 
tion 110-A < Period of limitation: — 
Valuation can be revised even after limi- 
tation if no prejudice is thereby caused to 
the other side. E 

(B) Motor Vehicles Act (4 of 1939), 
S. 96 (1) — Extent of liability of insurer 
— Besides sum assured insurer is also 
liable to pay costs and interest. i 

The liability of the insurer does not 
stop -short at the sum assured by, the 
policy. An additional. statutory liability 
is thrown on the shoulders of the insurer 
by providing that the insurer shall also be 
liable to make payment to the person en- 
titled to the benefit of the decree, besides 
the sum assured under the policy, the 
amount payable in respect of costs and 
any sum payable in respect of interest on 
the said sum, Costs and interest must of 
course be computed on the sum assured. 


ae 
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But subject to this limitation the burden 
to discharge the liability in’ respect ot 


costs and interest on the sum este’ has 
been cast on the insurer. 


.N. R. Oza, for Appellant M. M, Dalal 
and M. H. Chhatrapati, for Respondents, 


TY/JY/E346/81/VRK/RSK 


ATR 1982 NOC 74 (HEM. PRA.) 
= 1981 Sim LC 426 
H. S. THAKUR. J. 


Jai Chand and another, Appellants v. 
Basakhu and another, Respondents. 


CR. S. A, No. 140 of 1989. Di- 8-83-1981. 


Civil P. C. (5 of 1908), S. 100, O. 39, R.1 
— Suit for declaration anc injunction — 
Finding of fact by lower Court that res- 
pondents were tenants of land — No en- 
try in record of rights to the effect that 
they were in possession of and — No re- 
ceipts in token of payment.3f rent — : Evi- 
dence of witnesses could nct rebut entries 
in revenue record — Other co-owners not 
agreeing to settlement of respondents as 
tenants of land — Held, finding of fact 
of lower Court that responcents were ten- 
anis cannot be sustained. Evidence Act 
(1872), Ss. 35. 114.) AIR 19¢3 SC 302, AIR 
1981 SC 707, Disting. 1965 Pun LR 161, 
1974 Pun LJ 396, Foll. 

K. C. Rana, for Appellants; K, D. Sud, 
for Respondents. 


JY/JY/E587/81/JIS 


AIR 1982 NOC 75 (JAMMU & KASHMIR) 
I]. K. KOTWAL, J, 

Omkar Nath Khashoo, Petitioner v. 
State of J & K and others, Respon- 
dents, 

Writ Pein. No. 257 of 1980, D/- 12-8- 
1981. 

J. & K. Land Acquisition Act (10 of 
1990 Smvt.), Ss. 4, 5-A, 6 — Notification 
under S. 4 for acquisition of petiiioner’s 
land — Objections filed Ly petitioner — 
Issue of subsequent notification under 
S. 6 without inquiring int objections of 
petitioner and giving him opportunity of 
being heard in terms of S. 5-A — Invalid 
— Provisions of S. 5-A are mandatory. 
(Land Acquisition Act (18&4), Ss. 4, 5A, 6; 
Constitution of India, Arts. 31A, 300A). 


-. Section 5-A is mandatory in character 
and failure on. the part o2 Land ‘Acquisi- 
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tion Collector to comply with its provi- 
sions by not.giving a hearing to the owner. 
in support of his objections renders all 
proceedings taken subsequent” thereto, in- 
cluding the notification issued under Sec- 
tion 6, without jurisdiction. S. 5-A does 
not impose any limitation on the nght of 
an owner to raise objection to the intend- 
ed acquisition. He is entitled to raise any 
kind of objection, and once he has raised 
it within the time prescribed, he has a 
statutory right to be heard in- support 
thereof irrespective of its nature or merit. 
If the law, where a fundamental right 
of a citizen is involved, requires an act to 
be done in a particular manner, it has to 
be done in that manner alone, or not done 
at all. AIR 1976 SC 1868 and AIR 1976 SC 
2095, Rel. on. 
P. N. Kaul, for Petitioner; A. K. Malik, 

for Respondents. 

LY/AZ/F748/81/USD 


AIR 1982 NOC 76 (KANT.) 

M. P, CHANDRAKANTARAJ URS, J. 

Veerangouda and others; Appellants v. 
Basanagouda Veeranagouda Kotabal and 
others, Respondents. 

Regular Second Appeal No. 926 of 1979, 
D/- 16-7-1981. 

Hindu Succession Act (30 of 1956), Sec- 
tion 14, sub-section (2) — Bar under is 
attracted only in case of written instru- 
ments — No restriction can be put in res- 
pect of estate held by Hindu female under 
oral arrangement, 

U. L. Narayana Rao, for Appellants; 
W. K. Joshi, for Respondents. 
JY/KY/E784/81/MRD/RSK 


AIR 1982 NOC 77 (KANT) 
= (1981) 1 Kant LJ 400 
G. N. SABHAHIT, J. 

State of Karnataka, Petitioner v. Pan- 
durangaray ; Modhavrao Mangalvedhe. 
Bagalkot and another, Respondents. 

Writ Petn, No. 2871 of 1976, D/- 15-1- 
1981. | 

Karnataka Rent Control Act (22 of 
1961), Ss. 2 (7), 21 (1) (h) — Tenant, Siate 
Government — Fetition by landlord for 
eviction on ground ef kona fide - require- 
ment — Exemption. under S. 2 (7) if ap- — 
plies. 

The exemption under S. 2 (7) of the Act 


applies- enly tọ a- ease of ‘tenancy created 


38 


by a grant by the Government, and not to 
a case where the lease;is taken by the 
Government, : 


The hardship that may be caused to the 
Government by the order of eviction may 
be offset by the grant,of a reasonable 
time for eviction. 7 

M. R. Achar. Govt. Advocate, for Peti- 
tioner; U, L. Narayana Rao, for Respon- 
dents. | 
CY/HY/B683/81/KNA | 
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AIR 1982 NOC 78 (KER) 
== 1982 Tax LR 157 
FULL BENCH 
P. SUBRAMONIAN POTI, Ag. C. J., 
GEORGE VADAKKEL AND 
K. SUKUMARAN, JJ. 
Commissioner of Income-tax, Applicant 
v. Commonwealth Trust Ltd., Respondent. 


I. T. R. Nos. 120 and'121 of 1978, D/- 


27-11-1981. | 


(A) Income-tax Act | (43 of 1961), 
Ss, 50, 48, 49, 55 (2), 45'and 46 — Capi- 
tal gains — Computation of — Depre- 
ciable assets — Cost of acquisition — Op- 
tion under Section 50 to substitute market 
value is not available to | assessee, 


Section 50 is. of application to a case 
where a capital asset is} an asset in res- 
pect of which deduction on account of 
depreciation has been obtained by the 
assessee in any previous.year. In the in- 
stant case the assessment related to the 
assessment year 1971-72,' the assessee had 
obtained a deduction on account of de- 
preciation in the: previous years. In that 
event S5. 50 provides that the provisions 
of Ss. 48 and 49, shall be subject to the 
modifications indicated in cls, (1) and (2). 
S. 49 having no application here and only 
S. 48 having application ‘that alone has to 
be read subject to cl. (1). Cl. (2) applies 
to a case to which S. 49 applies. So that 
again has no application to this case. That 
means that in the case of the assessee the 
provision in S. 48 has to be read subject 
to the modification that the written down 
value as defined in cl. (6) of S. 43 of the 
asset as adjusted shall be taken as the 
cost of acquisition of the asset, Hence 
though S. 55 (2) gives an option to an 
assessee to choose one of 'the two values as 
cost of acquisition for the purpose of Sec- 
tion 48, in a case to which S. 50 applies. 
S. 48 had -to be read subject to the modi- 
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fication and consequently the option 
would not be available. The cost of ac- 
quisition would have to be taken in such 
a case as written down value as defined 
in cl, (6) of 5. 43. While the option. con- 
templated under S. 55 (2) of the Act will 
be available in every case where capital 
gains is determined in accordance with 
5S. 48 that would not ‘be the case where 
what is applicable is not S. 48 as such but 
>. 48 as modified by S. 50. The special 
provision must necessarily operate in such 
a case so as to render the option under 
5. 55 (2) unavailable and also to equate 
the cost of acquisition in such a case with 
the written down value as defined in 
cl. (6) of S. 43, 1978 Tax LR 803 (All) 
and (1979) 116 ITR 473 (All), Rel, on. 


(B) Income-tax Act (43 of 1961), Sec- 
tions 40 (a) (v) {as stood prior to Finance 
Act, 2 of 1971), 40-A (5), 16 and Sch. 4 
Part A, R. 2 (h) — Expression “benefit, 
amenity or perquisite” —- Covers House 
Rent Allowance ~—— Expression “whether 
convertible into money or not” —- Con- ’ 


notation of — Cash benefit, amenity oer 


perquisite is covered by that expression. 
1981 Tax LR 459 (Pt. A)- (Kant); 1979 Tax 
LR NOC 163 (Pt. A) (Cal) and 1980 Tax 
LR 1206 (Mad), Dissented from. 


House Rent Allowance paid by an em- 
ployer to its employees falls within the 
scope of the term “benefit, amenity or per- 
quisite” occurring in S. 40 (a) (v) as stood 
prior to Finance Act 2 of 1971. (Question 
whether House Rent Allowance amounts 
to perquisite was not decided). 1981 Tax 
LR 459 (Pt. A) (Kant); 1979 Tax LR NOC 
-63 (Pt. A) (Cal) and 1980 Tax LR 1206 
(Mad), Dissented from; 1978 Tax LR 251 
(Mad), Disting. 


The definition of “salary” in R. 2 (h) of 
Part A of Sch. 4 is incorporated in S. 40 
(a) (v). When S. 40 (a) (v) uses the term 
“salary” it has to be understood as ex- 
cluding. all allowances and perquisites 
other than dearness. allowance. The sub- 
clause uses the term “benefit, amenity or 
perquisite’ as opposed to salary evidently 
indicating that these together will exhaust 
what an employee obtains’in return for his 
service, Evidently the object of sub-cl. 40 
(a) (v) is to persuade`the employer. to set 
a limit on the extent of the benefits of 
any kind that could be extended to an 
employee by an employer. Between salary 
on the one hand and benefit, amenity or 
perquisite on the other whatever an em- 
ployee would get from his employer in 
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cash or kind or services must stand ex- 
hausted. 


Though the words ‘whether convertible 
into money or‘ not” may at first sight ap- 
pear to indicate that whatever are nct 
convertible into money stand excluded 
from the scope of the t2rm _ “beneti, 
omenity or perquisite’, that need net 
necessarily be, The term “Senefit, amen— 
or perquisite” may-take in any benefits m 
kind and in service and may take in also 
cash. “Whether convertible into money cr 
not” need not qualify the whole range. -t 
only, means that it is immaterial whether 
the benefit, perquisite or amenity mey 
or may not be convertible into money. 
That would be immaterial. sy 

P,K, R. Menon, for Applicant; T. h. 
Viswanatha Iyer and P, S. Narayanan, fer 
Respondent. 


LY/LY/F882/81/DVT 





AIR 1982 NOC 79 (KER) 
= 1981 Ker LT 756 


P. SUBRAMONIAN POTI, Ag. C. J. AND 
GEORGE VADAKEEL, J. 


Venkitaswami Chettiar, Petitioner v. >. 
Indira Bai, Respondent. 
. C. R. P. No. 1185 of 1980. D/- 25-9-1941. 
Kerala Buildings (Lease and Rent Com- 
trol) Act (2 of 1965), Ss. 11 (2) (b), 11 (3) 
(c), 18 (5), 20 — Eviction order passed cn 
12-10-1972 —- Appeal rejected as beirg 
late — Revision dismissed cn 28-6-1978 — 
Deposits made within one month of 28-6- 
1978 — S. 11 (2) (c) is not complied wita. 
An appeal against eviction order under 
S. 11 (2) (b} passed on 12-10-1972 was re- 
jected as being late. The revision filed 
against the order rejecting the appeal was 
dismissed on 28-6-1978. Deposits were 


made within one month cf 28-6-1978 2m. 


purported compliance of S. 11 (2) (c). 


Held that, appeal having been not filed 
within the time allowed by the statute n 
that behalf, there had been no appeal at 
all. Consequently the evictien order passed 
by the Rent Control Court on 12-10-19"2 
became final under S. 18 6), 


Section 20 provides for a revision ony 
when there has been an appeal under Se2- 
tion 18. As there has beem no appeal :n 
the instant case the order of the District 
Judge passed on 28-6-1973 having been 
passed without jurisdiction cannot be re- 
garded as an order under & 20. The ques- 
tion of merger also could not arise, Te 
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deposit being made by the tenant within 


.one month of 28-6-1978 that is, long after 


the time allowed in that behalf by the 
Rent Control Court as per its order dated 
12-10-1972, S. 11 (2) (c) is not complied. 
with. AIR 1964 Ker 154 (FB); AIR 1970 SC 
1, AIR 1974 Ker 162 (FB) and 1961 Ker 


“LT 540, Rel. on. 


V. Parameswara Menon and R. D. 
Shenoi, for Petitioner; V. Harihara Iyer 
and V. Rama Shenoi, for Respondent. 


KY/KY/E977/81/AGM/MVJ 


AIR 1982 NOC 80 (KER.) 
: 1981 Ker. L. T. 263 
M. P. MENON, J. 


Kunjipathumma & another, Petitioners 
v. Ouseph and another, Respondents. 


C. R, P. Nos, 1756 of 1980-A and 1885 
of 1980-H, D/- 10-3-1981. 


Kerala Buildings (Lease and Rent 
Control) Act (2 of 1965), Ss. 5 (2), (3) and 6 
— Determination of fair rent — Landlord 
letting out building two years after pre- 
paration of property tax register — Re- 
gister remained unchanged for six years 
— Tax liability fixed therein can be taken 
into account for fixation of fair rent — 
Conversion of building from one type of 
accommodation to another at the time of 
letting would be irrelevant — Neither 
S. 5 (3) nor S. 6 is attracted. 


Where a landlord had let out a build- 
ing two years after the property tax lia- 
bility was fixed and which remained un- 
changed for six years, it could not be said 
that the tax liability fixed in the register 
could not be taken into account for fixa- 
tion of fair rent on the ground that it was 
a case where no property tax at all had 
been fixed for building “at the time of 
letting” as required by S. 5 (2) and that 
fair rent should be fixed by the method 
suggested in S. 5 (8). 


“Tax fixed” in S. 5 (2) must refer to tax 
fixed in the property tax register and 
“at the time of letting” must be related to 
the entries in the register as they stood at 
that time and in this view, the entries in 
the tax register would be relevant as they 
stood unchanged for six years and S. 5 (3) 
would not be attracted. In such a ease, the 
circumstance that the building was con- 
verted from residential type of accommo- 
dation to business type two years after 
fixation of property tax liability, i. e. at the 
time of letting would not be relevant be- 


40 .- 


cause ‘the legislative mandate is to-go: by 
the local authority's register, and not by 
‘what the landlord might, have done to the 
buitding at the time of letting , ; 

' Further, S. 6 has also no application to 
such case of initial fixation of fair rent. 


V. Harihara Iyer, for Petitioners; K. V. 


Augustian, for Respondents. 
DY/DY/B886/81/PGS/SNV 
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AIR 1982 NOC 81 (MADH. PRA.) 
(INDORE BENCH) 
Ë. G. MISHRA, J. 
Pahilajrai, Appellant: v. Arunkumar, 
Respondent. 
Second Appeal No. 424 of 1978, D/- 21-4- 
198i. i 
(A) Evidence Act (1 of 1872), S. 116 — 
Scope ~~ Estoppel in case of attornment. 


The payment of rent operates as attorn- 
ment and in such a case the defendant 
would be estopped from denying the title 
of the plaintiff landlord.: The doctrine of 
estoppel by attornment can be shown not 
to have come into operation only by plead- 
ing and proving such facts which have 
Vitiating effect on contracts, for example, 
mis-representation, coercion, fraud, mis- 
take etc, AIR 1957 Assam 188, AIR 1917 
_ Mad 789 (2) (FB), Foll, ! 


(B) M. P. Accommodation Control Act 
(41 of 1961), S. 12 (1) (a) — Eviction 
under —- Necessary preconditions, 


In order that a suit may be maintained 
under S. 12 (1) (a) of the Act, what is 
necessary is that (i) the person instituting 
the suit should be landlord and (ii) the 
defendant should be his' tenant and, (iii) 
that the tenant should have neither paid 
nor tendered whole of the arrears of rent 
legally recoverable from! him within two 
months of the date on which the notice of 
demand for the arrears of rent was-served 
‘on ‘him by the landlord, Unlike the 
grounds under S. 12 (1) (e) and (£) of the 
Act, Section 12 (1) (a) of: the Act does not 
‘postulate that the landlord should be 
owner of the suit premises. Since cl. (a) 
of S. 12 (1) of the Act uses the expres- 
sion ‘landlord’ merely and does not qualify 
it with further requirement that the land- 
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. (C) M.. P. Accommodation: Control Act- - 


(41 of 1961), S. 12 (1) — Eviction [wunder — 
Only one ground enumerated: under Cils. (a) 
to (p) need be proved for decree of evic- 
tion, 

In order that a decree for eviction may 
be obtained, it is not necessary to prove 
more than one of the grounds enumerated 
in cls. (a) ta (p) of S. 12 (4) of the Act, 


SY/KY/E892/'81/AMG | 





, -AIR 1982 NOC 82 (MADH. PRA.) 
(INDORE BENCH) 
H. G. MISHRA, J. | 


Tbrahimbhai, Petitioner v. Sajjad Hus- 
sain, Respondent, 

Civil Revn. No. 88 of 1981, D/- 30-4-81, 

M. P. Gandi Basti Kshetra (Sudhar 
Tatha Nirmulan) Adhiniyam (39 of 1976), 
Ss, 20 (1) (b) and 3 — Decree of eviction 
obtained prior to commencement of Act — 
Execution of decree — Prohibition enacted 
by Cl, (b) of S, 20 (1) when attracted — 
Absence of notifications declaring area in 
question to be slum area — Notifications 
issued under Act 32 of 1956 whether can 
be deemed to be notifications within S. 20 
(1) (b). ((i) M. P. Slum Improvement (Ac- 
quisition of Land) Act (32 of 1956), S. 3 — 
(iii) M. P. General Clauses Act (3; of 1958), 
Ss. 10, 25). . 


In order that the prohibition enacted by 
cl. (b) of S. 20 (1) of the Act No. 39 of 1976 
may become operative, it is necessary to 
prove co-existence of the following con- 
ditions: (i) a decree or order is obtained in 
any suit or proceeding; (ii) such a decree 
or order should be for eviction of ‘a tenant 
from any building or land; (iii) that that 
building or land should be situated in a 
slum area, and (iv) that that slum area 
should have been declared as a slum area 
under S. 3 of the Act No. 39 of 1976. If 
all the aforesaid conditions “are fulfilled, 
the prohibition enacted by cl. (b) of Sec- 
tion 20 (1) will begin to operate to pre- 
clude the decree-holder-non-applicant. 
from executing the decree or order, as the 
case may be, except with the previous 
permission in writing of the Competent 
Authority, 

However, the provisions of S. 20 (1) (b) 
cannot be regarded to be applicable to the 


. Jord should be owner of the premises, 
‘proof of ownership cannot be regarded as 
‘sin qua non for maintainability of a suit 

' | brought under -that clause viz, 5, 12 (1) 


situation, where the area in which. the 
suit premises are situated is not shown to — 
have been declared as a slum area. under 
"5. 3. Itis- declaration of the area tas slum 


- Cance. 
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area under §. 3,..which is of -vital signifi- 
In absence of suck a declaration, 
il cannot be regarded thet the decre2- 
holder is within the mischief of S. 20 (1) 
(b). What S. 20 (1) (b) postalates as a con- 
dition precedent for bringing it into opera- 
tion is a declaration under S. 3. 


. The acceptance .of the contention that 
the notifications issued ur.der the provi- 
sions of the Act No. 32 of 1956, should be 
deemed to be notifications declaring thie 
area where the suit premises are situated 
as a slum area under S. 3 of the Act 
No. 39 of 1976 and should be treated as 
sufficient to bring into operation the pr3- 
visions of S. 20'(1) (b) will result in widen- 
ing the scope of the Legislative prohiki- 
tion in question. 
to add something into the statute undaf 
the garb of putting a construction on a 
statute. By use of the exprassion declara- 
tion of such area to be slum area” 
under Section 3, in Section 20 (1) (b) tae 
framers of the law have, in their wisdom, 
restricted the prohibition imposed on the 
landlord to execute the d2crees for evic- 
tion to those cases only where the suit 
premises to which it relazes are situated 
in an area declared to be a slum arza 
under S. 3 only. The scop2 of the probi- 
bition cannot be enlarged. 


The Act No, 39 of 1976, repeals the Act 
No. 32 of 1956. However, S. 20 (1) (b) of 
the repealing Act, clearl»e manifests an 


‘intention incompatible w-th or contrary ' 


to the proposition of the aforesaid Sec- 
tion. As such, the attempt to invoke tne 
aid of the provisions of 5S. 10 of the M. P. 
General Clauses Act, cannot be permitted 
to succeed. 


Section 25 of M. P. General Clauses Act 
performs the functions of a deeming 
clause. This is clear by the use of the 
term “deemed” therein. However, in 
order that the statutory ‘fiction contain- 
.ed in this section is made operative, it is 
necessary that the re-enacted statvte 
should not expressly previde otherwise 
and also the Notification claimed to be 
continued by virtue of S. 25, should rot 
be inconsistent with the provision re- 
enacted. This is made abundantly clear by 
use of the expressions ‘“umless it is other- 
wise expressly provided” and “so far as it 
is not inconsistent with tke provisions re- 
-enacted” therein. Accordiagly, if a Neti- 
.fication issued under the repealed Act. is 
-either inconsistent with amy of the provi- 
sions re-enacted or the repealing. enact- 
.. ment: expressly, provided-.otherwise, -the 
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It is not for the Courts ' 


‘Notification cannot -be -deemed to. be .con- 
tinued by vigour. of S. 25 of the M. P. 
General Clauses Act. From the language 
employed in S. 20 of Act No. 39 of 1976, 
it is clear that it does not appear to have 
created. a fiction, The Courts also cannot 
engraft such a fiction on it. 


R. G. Waghmare with V. D. Gyani, for 
‘Petitioner; R. S. Garg with Fazal Hussain, 
for Respondent. ` 


KY/LY/F451/81/LGC 





AIR 1982 NOC 83 (MADR. PRA.) 
(GWALIOR BENCH) 
A. R. NAVKAR, J, 


Smt::Girjadevi Saxena and another, Ap- 
pellants v. Indranath Saxena and others, 
Respondents, 


Mise. Appeal No. 23 of 1980, Di- 2- 5- 
1981. 


(A) Civil P. C. (5 of 1908), O. 9. R. 13 
and QO. 32, R. 3 — Grounds for setting 
aside ex parte decree — Minor defendant 
— Guardian ad litem not present* at 
hearing — Ex parte decree set aside, 


In the instant case some of the defen-. 
dants were minors. The Court appointed 
a guardian ad litem who was, however, 
absent on the date of the hearing and an 
ex parte decree was passed by the trial 
Court. An application toset aside the de- 
cree was also dismissed by the trial Court, 
In the appeal from the order of dismissal, 
the ex parte decree was set aside by the 
High Court. It was observed that even 
though the fact that there are minor de- 
fendants and without appointment of a 
guardian, they cannot be, proceeded 
against, was before the Court, the trial 
Court ignoring the provisions of the Civil 
P. C. under O, 32, R. 3 has proceeded ex 
parte against the minors when it is the 
duty of the Court to see that the interests 
of the minors’ are guarded by appointing 
the guardian. A decree passed against 
minors who are not so represented must 
be regarded as a decree passed against a 
person not a party to the suit and ‘is, 
therefore, without jurisdiction, null and 
void. When the guardian ad litem was 
not present before the Court, who was 
appointed by it, to represent the minors, 
it was the duty of the Court to discharge 
such guardian from the guardianship ‘of 
the minors and the Court should have 
-appoitited some other personas a guardian 


ae 
| 
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E represent the minors. 1964 Jab LJ 388, 
ef. ] ~ 

(B) Civil P. C. (5 of 1908), O. 9, R. 13 
-- Grounds for setting aside ex parte de- 
cree —— Medical certificate produced and 
affidavit filed by defendant — No evi- 
dence in rebuttal — Ex parte decree set 
aside, i 

M, N. Pendharkar; P.: N. Gupta and 
S. P. Shrivastava, for Appellants; M. M. 
Jain, for Respondents. | 


KY/LY/F513/81/WNG | 


AIR 1982 NOC 84 (MAD.) 
= (1981 TLNJ 277 
V. RAMASWAMI, J. 
P. Kasturi Bai, Appellant v. T, Varadan 
and others, Respondents, | 
S. A. No. 1961 of 1977, D/- 22-4-1981, 
Transfer of Property Act (4 of 1882), 
S. 69 — Mortgage by A to B with power to 
sell the property for recovery of the debt — 
X filing suit against A and B claiming title 
to the property and getting a receiver ap- 
pointed in respect of the property — Pend- 
ing the proceedings B selling the property 
to a third person in exercise of the power 
under the mortgage -~ Non-taking of per- 
mission of the Court for! such sale does 
not by itself tender the sale void. 


A sale by the mortgagee of property in 


exercise of the power of sale given to him 
under S. 69 of the T. P. Act does not be- 
eome void merely by reason of the fact 
that, at the time of the isale a suit had 
been filed by a third party against the 
mortgagor, mortgagee and! others -claiming 
title to the property, that; a Receiver had 
been appointed in the suit for the pro- 
perty, and no leave of the, Court had been 
obtained for such sale. | 

The mere fact of failure to obtain leave 
will not in itself be a ground for setting 
aside the sale and that ground will only 
. enable or give a right to’ the receiver or 
any person who is interested in the pro- 
perty to file a suit to have the sale set 
aside, if there are grounds, for such setting 
aside the sale, Therefore, necessarily the 
plaintiff will have to state the grounds on 
which she wants to avoid the sale in ad- 
dition to the fact that the leave of the 
Court for the sale of the property was 
not obtained. 

Where the plaintiff had not stated any 
specific ground to question the sale except 
the ground that the property was in the 


Notes of Cases 84-86 


A.I. R. 


custody of the receiver when, the mort- 
gagee invoked his power of sale under 
©. 69 of the Transfer of Property Act. the 
sale cannot be treated as invalid. AIR 1958 
SC 725, Expiained. AIR 1963 Mad 33, Rel. 
cn. 


TV/J¥/E45/81/KNA 


AIR 1982 NOC 85 (MAD.) 
= (1981) 2 Mad LJ 210 


GOKULAKRISHNAN Offg. C. J. AND 
VENUGOPAL, J. 


N. Kailasam, Appellant v. Secretary to 
Govt. of Tamil Nadu, Home (Cinema) Fort 
St. George Madras and others, Respon- 
dents. 


= W. A. No. 687 of 1980, D/- 8-4-1981. 

Tamil Nadu Cinema (Regulation) Act (9 
of 1955), S. 11 — No objection certificate 
granted to X to construct a semi-perman- 
ent theatre within 2 years — Power of 
Government to grant extension of the time 
so granted. i 


Section 11 of the Act does not contem- 
plate any exemption in respect of the pro- 
visions in Form B, 

The power under the section does not 
get exhausted with the passing of a single 
corder by the Government. It is a continu- 
ing power. In the exercise of such power 
the Government can exempt any place 
from the condition of no-objection certifi- 
cate for any period. 


While exercising powers under S. 11, it 
is not necessary for the Government to 
hear any third party, (1959) 72 Mad LW 
235, Rel. on. ` 

Section 11 of the Act is not unconstitu- 
tional. W. P, 893 and 1961, Explained. 


N. S. Swami. V. Vibhishanan and K. 
Madhavan, for Appellant; K. Govin- 
darajan for Govt. Pleader, C. R. 
Patiabhiraman, for M. Kalyanasundaram 
and B. Venugopal, for Respondents, 


TY/J¥/E47/81/KNA 


_ AYR 1982 NOC 86 (MAD.) 
= (1981) 2 Mad LJ 91 - 
RATNAM. J. 


Annamalai Chettiar, Appellant v, Union 
of India, Respondent. 


A. A. O. No. 7 of 1980, D/- 1-4-1981. 
Railways Act (9 of 1890), S. 80 (as 


amended by Act 39 of 1961) — Suit against 
Northern Railway — Place of Court in 


1982 


which suit filed falling urder Southern 
Railway — Southern railway not made 
party — Suit not maintainable in view of 
S. 80. (Civil P. C. (5 of 1938), S. 20). 


Where the appellant cespatched - the 
goods from railway station “A”, under ad- 
ministration of Southern Railway, which 
were to be delivered at railway station “B” 
under administration of Ncrthern railway, 
and the appellant subsequently filed a 
suit against Northern railway for dama- 
ges caused during the trarsit of goods, in 
a Court having jurisdiction over the rail- 
way station “A”, however, Southern rail- 
way was not made a party to the suit amd 
the Northern railway, dic not have amy 
place of business within the jurisdiction of 
such Court, the suit coulc not be enter- 
tained by such Court for want of jurisdx- 
tion in view of S. 80. S. 20 C. P, C. would 
not be applicable in such case. When tne 
Railways had raised the question of jur:s- 
diction before trial Court and the parifes 
had gone to trial on such question, it 
could not be said that the appellant cid 
not have any opportunity of meeting the 
question, 


Section 80 provides for a complete and 
self-contained Code regarding the courts 
before which the suit ref2=rred_to in that 
section can be instituted. S. 20 C. P. C. 
had been in existence at the time when 
S. 80 of the Railways Act was substituted 
by Act 39 of 1961 and even so, the Par- 
hament thought fit to provide for the 
institution of suits claimiing compensation 
against railway only before certam 
Courts under the circumstances set out in 
S. 80 of the Railways Act. If it had been 
intended that S. 20 C.P C. should con- 
tinue to be applicable even with referemce 
to the institution of such claiming com- 
pensation against Railways, there was no 
need for specifying and enumerating in 
S. 80 such Courts before which alone suits 
claiming compensation and referred to in 
S. 80, could be filed, Herce, S. 20 C.E. C 
and S. 80 of the Railways Act cannot 20- 
exist and be given effect to for the piur- 
pose of institution of suits claiming com- 
pensation against railways. 


S. Sudarsan and N, Thirunavukarasu, 
for Appellant; P. S. Srisailam, for Respon 
dent. . 


GY/HY/D246/81/VNP 
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AIR 1982 NOC 87 (ORISSA) 
R. N. MISRA, C. J. 


Bijli and others, Appellants v. Gouri 
Sankar Misra and others, Respondents. 


Second Appeal No. 343 of 1977, D/- 26-8- 
1981. . 


Civil P.C. (5 of 1908), S. 96 — New Plea 
~~ Plea as to want of notice to quit — 
Plea not raised in suit for eviction — It 
cannot be raised for the first time in ap- 
peal. (T. P. Act (1882), S. 106). 


Where in a suit for eviction the legal 
representatives of the tenant in occupa- 
tion of premises after the death of origi- 
nal tenant did not raise the plea as to want 
of notice in the written statement they 
could not raise it for the first time in ap- 
peal. If the question of notice had been 
pleaded, the landlord could have proved 
notice. The plea of want of notice is 
available to be waived and where such a 
plea has not been taken on the basis of 
general title, landlord can succeed in his 
action, 


S. S. Basu and R. K. Das, for Appel- 
lants; S. N, Sinha and C. Pani, for Res- 
pondents. 


TY/TY/E29/81/SMA a 


AIR 1982 NOC 88 (ORISSA) 
P. K. MOHANTI, J. 


Batakrishna Kar, Appellant v, Laxman 
Lenka, Respondent, 


Second Appeal No. 261 of 1977, D/- 28-1- 
1981. 


Orissa Money Lenders Act (3 of 1939), 
Ss. 18 (B) (2) and (8), 2 (q) (inserted by 
Act 54 of 1975) — Abatement of suit under 
S. 18-B — Suit by plaintiff money lender 
filed before insertion of S. 18-B — Decree 
in part — Appeal by plaintiff — Insertion 
of S. 18B during pendency of appeal — 
Plaintiff complying with provisions of Sec- 
tion 18-B — Suit does not abate, as in view 
of S. 2 (q), suit includes appeal. 


B. B. Mohanty and P. K. Biswal, for 
Appellant; B. H. Mohanthy, S. K. Mohanty 
S. C. Misra and N. Biswal, for Respondent, 


CY/CY/B264/81/VCD 
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|” AIR 1982 NOC 89 (PAT). 

= 1981 BLJ 646 

_ M. P, VARMA, J. l 

-Sadho Singh and others, Appellants v. 

Rameshwar Singh and others, Respon- 
dents, ! 

A, F. A. D. No. 151 of 1975, D/- 28-8- 
1981, = | 
. (A) Evidence Act (1 of 1872), S.5— 
Relevancy of evidence — Suit for declara- 
tion — Deposition of ‘A’ in proceeding 
under S. 145 of Criminal P. C, — ‘A’ not 
examined in declaration suit — No pre- 
sumption could be drawn from isolated 
statement of ‘A’ in S. 145 Criminal P, C. 
proceedings. 

(B) Bihar Tenancy Act (8 of 1885), Sec- 
tion 48-C, Proviso (as. amended. by Bihar 
amendment Act 8 of 1970) — Amended 
. Provisions not retrospective — Title claim- 
ed to have acquired in 1960- — Amended 
provisions would pot be |applicable. 

Guru Sharan Sharma, ifor Appellants; 
S. S, Asghar Hussain and Abdus Salam, 
for Respondents. 


LY/LY/F581/81/JDD 
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-` AIR 1982 NOC 90 ÌPAT.) 
CHAUDHARY SIA SARAN SINHA, J. 


..Bibi. Jaloosen,. Appellant v. Phulai 
Baitha and others, Respondents, 

A, F. A. D. No, 526 of 1979, D/- 5-2- 
1981. S n 
. (A) Bihar Tenancy Act (8 of 1885), 
. Pre, S. 5 — Under-tenant remaining in 
possession for more than 12 years — Can- 
not lawfully transfer his under-tenancy 
right, A oe OP 

Where the under-tenant who remained 
in possession of the land for more than 12 
years and had acquired the right of oc- 
cupancy over the land, cannot transfer his 
under-raiyati (under-tenancy) interest 
lawfully, merely because ‘he acquired the 
occupancy right. _ ý 

Apart from custom the. Bihar Tenancy 
Act did not bestow any right on the under 
tenant to transfer his under-raiyati in- 
terest even if he had acquired occupancy 
status. AIR 1949 Pat 444; Rel. on; 1963 
BLJR 90, Distinguished, |. 

(B) Civil P. C. ( of 1908), S. 100 — 
Second appeal — Plea based on facts — 
Issue regarding such plea, not framed by 
trial Court, nor agitated before appellate 


Court — Party failed to: adduce evidence. 


‘Netes of Cases 99:91 ` _ as 


AER 


to substantiate such plea — Plea’cannot be. 
entertained in second appeal. 

S. S, Asghar Hussain and Abdus Salam, 
for Appellant; Shabir Ahmed, for Respon-. 
dents. | ‘ 
HY/TY¥/D833/81/VNP | 
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- AIR 1982 NOC 91 (PUNJ. & HAR.) 
S. S. DEWAN, J. 


Bhan Singh, Petitioner v. Additional 
Director, Consolidation of Holdings, Pun- 
jab, Amritsar, and others, Respondents. 


Civil Writ Petn. No. 1284 of 1969, D/~ 
13-7-1981, : i 


East Punjab Holdings (Consolidation and 
Prevention of- F ragmentation) Act (50. of 
1948), S..42 — Improper allotment by Con- 
solidation Officer — Interference by. Ad- 
ditional Director — Order passed by Ad- 
ditional Director not. without jurisdiction 
and same cannot be treated as order as a 
result of review. 


` Where the Additional Director had come 
to the finding that the earlier order of the 
allotment made by the Consolidation Ofii- 
cer was not proper and on that account. 
only he chose to interfere to remove the 
impropriety by issuing direction to the 
Consolidation Officer to rectify the mis- 
take, the order of the Additional Director 
could not be said to be void and without 
jurisdiction as in the circumstances of the 
case and the same could not be treated 
as order as a result of review. 1973 Pun 
LJ 542, Rel. cn. 


If the consolidation proceedings are con- 
ducted in.a reckless and careless manner, 
it would be the duty of the authority act- 
ing under S5, 42 of the Act to act suo motu 
and to rectify the mistake-committed by 
the Consolidation Staff. The mistake of 
this type can be corrected at any time 
whether the aggrieved party makes the 
application in this behalf or not. 


K. S. Amol, for Petitioner; Deepak 
Thapar and Jang Bahadur Singh, for Res= 
pondents. 


` HV/TY/D819/61/PGS 
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__ AIR 1982, NOC 92 (PUNI. & HAR). 


J. V..GUPTA, J. 


Inderjit Kaur, gs tol 
Kaur, Respondent. 


Regular first” Appeal ' No. 832 of” 1973, 


D/- 29-9-1981. 
T. P. Act (4 of 1882),'S. 52 — Lis ‘peri- 
- dens — Suit for maintenance or in alter- 


native for possession of one-half of prc- 
perty of deceased husband — Sale of suit 
property —‘Plaint amended and clatix m 
lieu of maintenance substituted by one fcr 
possession of one-half share of property 
as heir — Held amendment related back 
to date of original suit, and, sale of suit 
property was hit by doctrine of lis pen- 
dens whether by virtue of original plaint 
or by virtue of amendment. (1896) ILR 
19 Mad 271 and AIR 1927 Mad 502, Disi- 
ing. 

K. B. Bhandari, ioe Appellant; Achbra 
and Singh, for Respondents. 


KY/KY/F13/81/HR/RSK 


AIR 1982 NOC 93 (RAJ.) 
f S. K. MAL LODHA, J. 
Kamlesh Kumar, Petitioner v. 
Ratan and others, Non-peütioners, 
Civil Revn. No. 15 of 1981, D/- 15-4- 
4981. 


(A) Civil P. C. (5 of 190), O. 1, R. 10 — 
— Necessary parties — Who are — Suit 
for eviction of tenant — Sub-tenant, if a 
_ necessary party, 


Shiv 


Necessary parties are those who ought 
to have been joined as parties and proper 
. parties are those without whose presence, 
the questions in the suit cannot be com- 
pletely and effectually adjudicated. upen, 


Under the ordinary law, the- order for 
ejectment passed against the tenant is 
binding on the sub-tenant as sub-tenanzy 
is created by him. Nonetheless it is op2n 


to the sub-tenant to take steps to res-_st. 


the decree on the grounds that he has éc- 
quired the statutory right or protection 
which he can assert against the tenant, or 
that the decree is obtained by fraud or 
collusion, Thus, it cannot be-said that in 
all actions for recovery af possession -te- 
tween the landlord and the tenant, ‘the 
sub-tenant is a necessary party therein, in 
the suit for eviction of she tenant, the 
sub-tenant in the present case is, therefore 
not entitled to be impleaded as a á 
AIR 1966 SC 346, Explained. 


v. H aswart 
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(B) Civil. P.. C. (5 of 1908), O,.1, R. 10, — 
S. 115 — Order under O. 1, R, 10 — 
Interference in. revision, if open. 


An order passed in exercise of . the 
Court's discretion under O©O...1, R) 18. 
C. Pi C. is not ordinarily revisable under 
S. 115, C. P. C. more so when it cannot 
be said ‘that the Munsif failed to exercise 
jurisdiction in declining to add the sub- 
tenant as a party to the suit for eviction 
of tenant. AIR 1958 SC 886, Foll. 


M. C. Bhandari, for Petitioner; G. R. 
Singhvi, for non-petitioner No, 1, 


FY/GY/C853/81/SSG 


AIR 1982 NOC 94 (RAJ.) 
`- : 1981 RAJ LW 171 
(JAIPUR BENCH) > 
K. S. SIDHU, J. 


Jagdish Prasad and another, Petitioners 
v. Firozibai, Respondent. 


Civil Revn. Petn. No. 66 of 1981, D/- 
30-3-1981. 


Rajasthan Premises (Control of Rent 
and Eviction) Act 1950 (17 of 1950), Ss. 6 
13 (Before amendment) — Suit under — 
Amendment pending suit — Effect — 
Order striking off defence for failure to 
deposit rent —- Validity. (Rajasthan 
General Clauses Act (8 of 1955), S. 6) 


The amendment of S. 13, Cl. (5) pend- 
ing suit for eviction will not affect the 
rights, liabilities and obligations existing 
on the date of the suit and ifa tenant 
failed to deposit the rent as required by 
S. 13 as it stood before the Amendment 


the order striking off the defence is valid, 


A tenant who had paid an amount to 
the landlord as costs cannot after a delay 
of 4 years claim to adjust a portion of 
such amount’ towards the rent required 
to be deposited into Court and to claim 
that there was no default in payment of — 
rent, ATR 1955 SC 84, AIR 1969 SC 701, 
AIR 1979 Raj 1, Civil Regular Second 
Appeal No. 100 of 1966, D/- 5-5-67 (Raj), 
Ref, to. 


B. P. Agrawal and R, S. Kejriwal, for 
Petitioners; J. S, Rastogi, for Respondent, 


FY/GY/C%71/81/KNA 





46 . 
AIR 1982 NOC 95 (RAJ.) 
: 1981 RAJ. L, | W. 125 
S. K. MAL LODHA AND 
MISS KANTA BHATNAGAR. JJ, 


Mst. Pemi Bai, Appellant v. Mst, 
Sankalibai and others, Respondents. 

Second Appeals Nos. 203. and 205 of 1969 
D/- 9-2-1981. 

Civil P. C. ( of 1908), O. 22, R. 4 — 
Abatement of suit or appeal — Principles. 

From the various decisions the follow- 
ing principles cah be deduced: (1) Where 
a plaintiff or an appellant after diligent 
and bona fide enquiry ascertains who the 
legal representatives of, deceased defen- 
dant or respondent are'and brings them 
on record within the time limited by law, 
there is no abatement of the suit or ap- 
~ peal; (2) the impleaded ‘legal representa- 

tives sufficiently represent the estate of 
the deceased and the decision obtained 
with them on record binds not merely 
those impleaded but the entire estate 
including the interest of those not brought 
on record provided there is no fraud or 
collusion; (8) Where in an appeal, a party 
dies and one of the legal representatives 
is already on the record'in another capa- 
city, the appeal does not abate even 
° though no application is made to bring its 
other legal representatives on record; and 
(4) When once it is brought to the notice 
of the Court hearing the ‘appeal that some 
of the legal representatives of the deceas- 
ed respondent have not been brought on 
record, and the appellant is thus made 
aware of this default on his part, it would 
be his duty to bring the others on record, 
so that the appeal could be properly con- 
stituted. 


M. M. Vyas, for Appellant; H. M. 
Parekh and D., R. Bhandari, for Respon- 
dents. 


EY/HY/C502/81/JHS/RSK ` 
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AIR 1982 NOC 96 (RAJ. 
(JAIPUR BENCH) 
MAHENDRA BHUSHAN SHARMA, J. 

Vasudeo, Appellant, v. Mulk Raj Kumar 
and another, Respondents, 

Civil Mise. Appeal No., 115 of 1979, 
D/- 21-8-1980. 

Civil P. C. (5 of 1908), O. 5, R. 20-A — 
Service by registered post — Addressee 
denying anyone on his , behalf having 
signed postal acknówledgment — Denial 
not reliable —— Presumption of service un- 


mi 
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A. L R.. 


rebutted, (Evidence Act (1872), S. 114. 
Hiustration {f)} (General Clauses Act 
(1897), S, 27). 


In case of service by registered post it 
cannot be said that as and when the ad- 
dressee denies in evidence receipt of the 
communication it is incumbent on the 
other side to examine the postman. The 
guestion is always one of fact whether 
the presumption that the communication 
was duly delivered or tendered stands 
rebutted or not and a bare denial by a 
person who stands to profit by his denial 
in a given case more so where the ac- 
knowledgment said to be signed by him or 
somebody in his behalf, may not be suffi- 
cient to warrant that rebuttal. AIR 1916 
Cal 181 (2) and AIR 1975 Raj 121, Dis- 
tinguished. AIR 1922 Bom 377 (1), AIR 
1954 Bom 159, AIR 1976 SC 869 approv- 
ing AIR 1968 Bom 387 and (1948) 52 Cal 
WN 656; AIR 1918 PC 102, AIR 1956 Cal 
037, AIR 1958 All 369, 1970 Ren CR 1119 
(Mad), (1968) 21 STC 445 (All) and AIR 
1966 All 519, Referred, 


Thus where summons were sent by re- 
gistered post and its acknowledgment , was 
received signed by somebody but. the ad- 
dressee in the witness box denies anyone 
on his behalf having signed the acknow- 
ledgment, the onus that the registered 
communication was not received is de- 
finitely. on the addressee. The question of 
making sincere efforts to personally deli- 
ver the postal article to the addressee 
would have arisen if the inmates of his 
house would have refused to take the 
delivery, When the denial of the ad- 
dressee does not inspire confidence and 
he is unable to say who had signed the- 
acknowledgment, the presumption of de- 
livery of that communication to the ad- 
dressee or some inmate of his house on 
his behalf arises. Only on the bald state- 
ment of the addressee that presumption 
does not stand rebutted. Some other evi- 


. dence is needed for the ‘rebuttal. 


_B. L. Pagaria, for Appellant; B. P.- 


Agarwal, for Respondents, 
LX/HY/G895/80/JRM 
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AIR 1982 NOC 97 (GUJ.) 
B. K. MEHTA, J. l 

Prabhudas Thakkar College of Arts and 
others, Petitioners v. State of Gujarat 
and others, Respondents, 

Spl. Civil Appl, No, 2023 of 1980, D/- 
5-5-1981. l 

(A) Gujarat University Act (50 of 
` 1948). S. 33 (2)— Affiliatior. of college — 
“Existing provision for the same type of 
education made by other colleges” -— 
Meaning. 

On a plain reading of S. £3 (2) it is clear 
that one of the relevant factors whici 
should be borne in mind by the Executive 
Council is the provision as it existed on 
the relevant date when the Council & 
called upon to determine the question 
whether the college seeking affiliation 
would cater to the need ož the locality. 


To construe the existing provision’ made 


by the other colleges for thè same type cf 
education as to mean the potentiality cf 
the college or its capacity zo absorb more 
students by making riecessary provision 
in future with the permiss:on of the Un - 
versity, would amount to rewriting tke 
provision. The capacity which the exisi- 
ing colleges would acquire for absorbing 
more students by necessary expansion 
with the permission of the University 
cannot be said to be included in existing 
provision already made. The governirg 
criteria is that where the proposed college 
seeking affiliation would or would net 
serve the need of the locality is to te 
considered, it should be in the light ef 
facilities: existing for same type of educa- 
tion at the time when such permission for 
affiliation is sought. In other words. on y 
that situation as it existed at the relevant 
time is to be borne in mind. 


(B) Gujarat University Act (50 ef 
1949), S. 33 — Affiliatior. of college — 
Time schedule prescribed by S. 33 is not 
mandatory. 


It is no doubt true that the time sch- 
dule prescribed in S. 33 hes to be carried 
out as far as practicable, since otherwise 
the academic working in the colleges and 
University may be affected. This, how- 
ever, would not mean that the time sch3- 
dule is so mandatory that no departure is 
possible under any circumstances, If that 
has been the intention of the Legislature. 
no provision for condonation of delay 
could have been made by the Legislature 
in proviso to S. 33 (1} where the applica- 
tion for affiliation has bean made after 
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3lst March of the year preceding the year 
in which the college is proposed ‘to be 
started. The proviso indicates that the 
time schedule is to be adhered to as far 
as practicable. Any other interpretation 
canvassed by the advocate for the Uni- 
versity is self-defeating inasmuch as in 
a given situation the University may be 
required to encourage a new faculty to 
be opened by existing college or new col- 
lege to be opened by person to cater to 
the need in the locality and if such in- 
stitution, trust or person is not able to 
make an application within the time, it 
has got to be condoned and it may re- 
quire in a given situation that the entire 
time schedule which has been fixed may 
not be complied with strictly. There is 
also another aspect of the question. Since 
the carrying out of the programme ac- 
cording to the time schedule is not en- 
tirely in the hands of the applicant seek- 
ing affiliation and it also depends partly 
on the authorities which have also te 
take appropriate decisions in the matter, 
the time schedule mus; not be held to be 
mandatory. 


N. J. Mehta. for Petitioners; J. R. 
Nanavati, Govt. Pleader i/b M/s. B. K. and 
G. and S. N. Shelat, for Respondents, 
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AIR 1982 NOC 98 (KANT.) 
: (1981) 2 Kant LJ 533 
K. S. PUTTASWAMY, J. 


Khoday Brewing and Distilling Indust- 
ries Private Limited, Petitioner v. State 
of Karnataka and others, Respondents. 

Writ Petn. No. 2526 of 1981, D/- 1-7- 
1981. 


(A) Constitution of India, Art. 226 — 
Procedure — Petition not accompanied by 
certified copy of impugned order but rule 
nisi issued — Held since rule nisi was 
issued, petition had to be adjudicated on 
merits and could not be dismissed on 
technical ground of failure to produce 
certified copy. (1974) 1 Kant LJ 49, Refer- 
red, 


(B) Karnataka Co-operative Societies 
Act (11 of 1959), Ss. 9 & 30B — Bye-laws 
of Vanivilasa Co-operative Sugar Factory 
Ltd., Bye-law 27 (9) (a) — Contracts en- 
tered into by Society —— Government can- 
not either under Act or under bye-laws 
interfere with contracts entered or to be 
entered into by or with Society. 
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-of the Act-in ‘clear and unambi-_ 


- See. 9 
guous terms . declares the power of a 
Society to enter into contracts. S. 9 or any 
other provision of the Act, does not con- 
fer any power on. Government or any 


other Governmental authority to scruti-. 


nise, approve or disapprove, modify, or 
“in any way interfere ‚with a contract 
entered or to be entered into by or with 
a Society. S. 30-B occurring in Chapter 
IV, Management of Co-operative Society, 
and empowering Government to ‘give 
directions in public interest does not au- 
thorise Government to ‘supervise or in- 
terfere with a contract entered or to be 
entered into by a Society. The Rules 
made by Government under the Act or 
the Bye-laws made by ‘the Society with 
the approval of the Registrar of Co-opera- 
. tive Societies do not also empower Gov- 
ernment or any Governmental authority 
to interfere with contracts. The Constitu- 
tion or any other law also does not em- 
power Government to exercise the powers 
of grant, supervision or control over Co- 
operative Societies, The | executive power 
of Government, which is co-extensive 
with the power of legislation, cannot also 
be construed as empowering Government 
to interfere with contracts made or to be 
made by or in favour of a Society. The 
authority that is competent to dispose of 
or make a contract, the manner and 
method is regulated by the bye-laws of 
the society. The Executive Committee of 
the Society constituted | under bye-law 
No. 29 is invested by the following bye- 
law to generally supervise the working 
of the society and its administration. In 
matters of disposal of property by lease, 
award of contracts and others, the Exe- 
cutive Committee is only a recommenda- 
tory body and has no power to decide 
them finally. On the other hand that 
power is exclusively conferred on the 
Board of Directors (Vide! bye-law No. 27 
(9) (a)). When a decision: is taken by the 
Board of Directors to lease the property, 
MD or any other authorised officer of the 
society can only execute the contract .as 
approved by the Board. The  bye-laws 
also do not confer any power on Govern- 
ment or any governmental authority to 
supervise, control, interfere with a lease 
or contract made or to be made by or in 
favour of the society. a 
| © Constitution of India, Arts. 12 anil 
226. — Co-operative ‘Society : registered 
-under Karnataka ‘Co-operative Societies 
‘Act — Not -a ‘State’ within meaning: of 


N 


- A, L R, 


Art. 12,— Not amenable to writ. jurisdie- . 
tion under Art. 226. ; 


A Co-operative society does not fall 
within the meaning of the term ‘State’ 
and is-not an instrumentality of agency 
of the State against which a writ, direc- 
tion or order can be issued by a High 
Court -în exercise of its extraordinary 
jurisdiction under Art. 226 of the Constn, 
Even if Government is a member as a 
shareholder, a co-operative society does 
not become a Government department, 
cffice, company, corporation or an organi- 
sation: for which reason it would not fall 
within the meaning of the term ‘State’ 
occurring in Art. 12 of the Constn. A co- 
operative society is neither an instrumen- 
tality nor an agency of the State. The 
laws made o regulate the incorporation, 
working. and winding up of co-operative 
Societies, cannot and will not transform 
a co-operative society into an instrumen- 
tality or agency of the State. An officer 
lent by Government to discharge the 
functions of a Managing Director or any 
other post in a society, does not and can- 


not transform. a co-operative society into 


an instrumentality or agency of the State, 
AIR 1976 Kant 1 and AIR 1981 Punj & 
Har 107 (FB). Rel. on; AIR 1979 SC 1628 
and AIR 196] SC 487, Applied; AIR 1976 
SC 425, AIR’ 1969 SC 1306 and (1979) Ł 
Kant LJ 299. Disting, 


Where the Co-operative Society had 
granted a lease in favour of the petitioner 
and the same was illegally cancelled by 
the Government granting the lease in 
favour of the respondent, held, the Court 
could not, under Art. 226. annul the con- 
tract, entered in favour of the respondent 
and in- substitution of the same direct 
that the contract be executed in favour 
of the petitioner, 


B. Thilak Hegde and P. R. Ramesh, for 
Petitioner; L. Sreenivasa: Reddy, ‘Govt, 
Pleader and K. Srinivasan, for Respons 
dents. . 


HY/TY/D729/31/HR 


1982 sE 
.. AIR 1982.NOC 99 (KANT) 
M. P. CHANDRAKANTARAJ URS, J. 
' K. H,- Bogesha Reddy, Petitioner v, 
State of Karnataka and ozhers, Respon- 
dents. a 

Writ Petn. No. 17732 of 1980, D/- 12-6 
1981. | 


: Karnataka Medical Colleges (Selection 
for Admission) Rules (1980) Rr. 2 (a) and 


14 —- Powers of Selection Committee — 
Exient of. 
None of the Rules provide for tha 


Selection Committee performing any 
functions in the matter of deciding equ 
valence under Rule 2 (a). If the candi 
date produced the equivalant certificate, 
he ought to have been called for inter- 
view even though the certizicate was prc- 
visional and if he or sh2 was founi 
eligible for selection and was so selected, 
he or she ought to have keen told thet 
the eligibility was subject <o the Univer- 
sities’ final decision in thet matter, 4 
Rule 14 of the Rules itself makes ft 
abundantly clear. The Selection Con- 
mittee had no power at aF to reject the 
application on its determination that tha 
candidate had not passed the equivalent 
examination. Held that “the Selection 
Committee acted in excess of its powers 
contrary to the Rules anc, therefore, it 
could be illegal. 


M. Raghavendrachar, for Petitioner; 
V. Œ. Brahmarayappa, Addl. Govt, Ad- 
vocate, for Respondents. 


HY/IY/D714/81/JDD 


AIR 1982 NOC 100 (KER,) 
: 1981 Ker LT 331 
P. C. BALAKRISHNA MENON, J, 


Kaliyambi ‘Velayudhan and others, 
Appellants v. Lekshmi Thankamma and 
another, Respondents. 


S. A. No. 812 of 1976-F, D/- 28-9-1981, 


- Civil P. C. (5 of 1908), ©. 41, R. 33 — 
Suit for declaration of ticle, possession 
and injunction ‘against defendant — Al- 
ternative prayer for recovery of posses- 
Sion — Trial. Court granting injunction — 
Possession not proved before appellate 
Court — Appellate Court granting de- 
cree- for. recovery of possession in modi- 
fication of trial Court’s decree — Vali- 
Gity ae ose E l 

_ In the plaint, the- relief prayed for was 
for declaration of title .and:. possessiọr. 
-o 1982 A, I 'R,..Notes/4.. M 
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- and consequential’ relief of injunction 


against the defendants, with. an alterna- 


tive prayer for the relief of recovery of . 


possession. The trial Court finding title 
and possession in favour of the plaintiff 
granted injunction. On appeal by the 
defendants, the lower appellate Court 


finding title in favour of the plaintiff but 


not possession, granted a decree for re- 
covery of possession. It was contended 
that the lower appellate Court could not 
grant a decree for recovery of possession 
as the decree of the trial Court had de- 


clined the relief of recovery of possession | 


and the plaintiff had not filed cross-ob- 
jection in appeal. 


Held, that it was not correct to say 
that there was a decree against the 
plaintiff declining relief of recovery of 


possession which he had claimed by way.. 


of an ‘alternative relief in the suit. As 
the plaintiffs 
written statement did not have a plea of 
adverse possession, the lower 


recovery of possession in terms of the 
alternative prayer for such relief in the 
plaint. AIR 1942 Bom 161, AIR 1943 Mad 
698 (FB) and AIR 1973 SC 2565, Refd to. 


K. Sudhakaran, K. K. Babu and V. K. 
Raveendran, for Appellants; P. Krishna- - 


moorthy and B, Krishnamoorthy, 
Respondents. 


for 


JSY/KY/E715/81/AGM/MVJ 


AIR 1982 NOC 101 (MAD, 
> 1981 Legal Surv 155 
SURYAMURTRY, J. 


Neyveli Lignite Corpn. Ltd., Appellant 
v. M/s. S. S. Engineering Co., Respon- 
dent. 

Appeal No. 665 of 1977, D/- 12-2-1981. 

Sale of Goods Act (3 of 1930), S. 61 (2) 
(b) — Claim for interest — ‘R’ commit” 
ting breach of contract and supplying 
goods which were not agreed to be pur- 
chased by ‘A’ — ‘R’ supplying some other 
goods which were defective and not in 
accordance with the specifications of the 


terms of contract — ‘R’ did not offer any ` 
time to take back goods unconditionally -` 


and- repay the money — Detention of goods 


by ‘A’ — Not wrongful — Further held | 


that there was a failure of consideration 
— ‘A’ was. entitled to interest on the 


en a 


, amount of price paid at the rata of 12% - 


title was proved and the. 


appellate - 
Court was right in granting a decree for. 


I 
“i 


50 | 
per annum from the date on which the 
payment was made. l 

S. Gopalrathnam, for Appellant; P. N. 


Venugopal, C. Samadarma Arasu and 
K. M. T. Arumugham, for Respondent, 


JY/KY/E647/81/AAJ í 
| 


AIR 1982 NOC 102 (ORISSA) 
: (1981) 52 Cut.: L. T. 11 
R. N. MISRA, C. J 

Benudhar Sahu, Petitioner v, Bata- 
krushna Rath and another, Opposite 
Parties. 

Civil Revn. No. 434 of 1979, D/- 24-4- 
1981. l 

Civil P. C. (5 of 1908), O. 9, R. 4 — 
Dismissal of suit for non-prosecution — 
Restoration — Plaintiff applying well 
within time for the acquisition of rel- 
evant certificate under; Orissa Money 
Lenders Act (3 of 1939); S. 18-B but not 
getting it before the date of hearing — 
Held, that non-acquisition was for 4 
reason beyond plaintiff's control and 
hence suit should be restored to file to be 
disposed of on merit — (Orissa Money 
Lenders Act (3 of 1939), S. 18-B). 


P, C. Misra, for Petitioner, 
FY/GY/D48/8/KJK =i 





AIR 1982 NOC 103 (PAT) 
+ 1981 BBCJ (HC) 324 
B. P. JHA AND 
CHAUDHARY SIA SARAN SINHA, JJ. 

Narsingh Prasad Sah, Petitioner v. 
State of Bihar and others, Respondents, 

Civil Writ Jurn, Case! No. 666 of 1980, 
D/- 22-4-1980. 

Bihar Land Reforms (Fixation of Ceil- 
ing Area and Acquisition of Surplus 
Land) Act (12 of 1962), S. 45-B — Re- 
opening of a case by State Govt. and 
Collector under S. 45-B without issuing 
notices to person concerned going to he 
affected by order — Order of reopening 
is liable to be quashed. 

Kailash Roy and Binod Kumar Roy, 
for Petitioner; Angad Ojha, Govt. Plea- 
der No. 1 and K. K. Tewary, Jr. Coun- 
sel to Govt. Pleader No, 1, for Respon- 
dents. j i 
EY/FY/C593/81/AAJ 
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AIR 1982 NOC 104 (PUNJ. AND HAR.) 
: (1981) 83 Pun LR 738 
RAJENDRA. NATH MITTAL, J. 


Gajjan Ram, Petitioner v. Divisional 
Canal Officer and others, Respondents. 

Civil Writ Petn. No. 1378 of 1981, D/- 
24-8-1981. 

Northern India Canal and Drainage Act 
(24 of 1873), Ss. 30A, 30B (2) — Scheme 
prepared under S. 30-A Power of 
Divisional Canal Officer to modify — 
Scope — D. C. O. cannot change the 
scheme absolutely — Word modify means 
cnly to make fractional change. (Words 
and Phrases — Modify). l 


A scheme proposing a new water 
course is prepared u/s. 30-A and: given 
publicity under S. 30-B (1) of the Act. 
Thereafter objections against it are heard 
under §. 30-B (2), which authorises the 
Divisional Canal Officer to aecept, reject 
or modify the scheme after considering 
the objections. The word ‘modify’ in Sec- 


tion 30-B (2} only means to make a frac- 


tional or partial change. As such the 
Divisional Canal Officer cannot modify 
the scheme so as to change it absolutely. 


Where in the scheme prepared under 
S. 30-A the proposed water course was to 
flow from west to east, and the Divi- 
sional Cana? Officer under S. 30-B (2) 
modified the scheme so as to make the 
water course flow from north to south 
the order of the D. C. O. was set aside 
as the modification made by him was not 
a partial alteration but a totally different 
alignment. 


S. C. Khungar, for Petitioner; R. 5. 
Amol and Gurnam Singh, for Respon- 
dents. 


K-Y/K Y/E920/81/ VVG $ 





AIR 1982 NOC 105 (PUNJ. AND HAR.) 
D. S. TEWATIA, J. 

Dr. Sudershan Gupta, Petitioner v. 
State of Punjab and others, Respondents. 

Civil Writ Petn. No. 3360 of 1980, D/- 
31-8-1981. 

Punjab Medical Education Services 
(Class I) Rules (1978), Rr. 3, 9 and 11 — 
Appointment to post of Professor — 
Criteria for, 


Perusal of the definition of the expres- 
sion “Department” would show that a 
speciality listed in Appendix “A” shall 
be treated as a Department. Since Patho- 
logy, Clinical Pathology and Microbiology, 


1982 


are mentioned as separate Specialities in 
Appendix “A” these are tc be treated és 
separate Departments. According to R. 3, 
the service shall consist cf persons re~ 
cruited to the service under R. 9 after 
the commencement of these rules, provic- 
ed that a person holding the posts spec 
fied in Appendix “B” imme=diately before 
the commencement shall be deemed to 
be appointed to the service in accordance 
with the provisions of these rules on tke 
designation, grade and in a scale laid 
down in Appendix “B” to these rules, cr 
the srade and pay scale for which they 
duly exercised their action. Perusal of 
R. 3 read with R. 11 and the definition 
of the word Department shall show that 
the service would comprise as far as a 
given office of a particular Department 
is concerned, of the persons, who on the 
date of the promulgation of the Rules 
kappened to be holding a post in tke 
given Department after exercise of tke 
option. After this event the rules recog- 
nised no power with the State Goverr- 
ment or any other authority, to allocate 
a person from one Department to another 
Department, 


The consideration that would weigh 
with the Government while accepting 
the revised option of a given incumbert 
from one speciality to anather would te 
different from the one when appointing 
him by ordering transfer from one spe- 
ciality to another specialty on a given 
post in terms of clause +d) of R. 9. In 
the latter eventuality the Governmert 
shall have to consider the merits of the 
doctors already working in the speciality 
and compare with the merits of a docter 
serving in the other speciality and whose 
appointment as Professor by transfer is 
under consideration. Therefore appoint- 
ment order of professor of Microbiology to 
the post of professor of Pathology with- 
out considering the dcectors already 
working in Pathology department would 
be liable to be quashed. 


J. L. Gupta, for Petitioner; Bawa Jaget 
Singh for Advocate General Punjab and 
M. B. Agnihotri, for Respendents, 


KY/KY/E928/81/JDD 
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AIR 1982 NOC 106 (RAJ.) 
M. C. JAIN, J. 


Madanlal and another, Petitioners v. 
Regional Transport Authority, Jodhpur 
and others, Respondents. 

Civil Writ Petn. Nos. 1511 and 1512 of 
1981, D/- 30-10-1981. 


Motor Vehicles Act (4 of 1939), Ss. 45' 
(4), 46 (1), 47 (3), 48 (1) and (3), 57 (2) 
and (3) Proviso, 62 (1) Proviso — Stage 
carriage permit —- Recommendation by 
R. T. A. to increase scope of permits — 
Application by petitioner for non-tempo- 
rary permit contemplating increase in 
Scope of permit — Rejection on ground 
of no vacancy — Increase of scope subse- 
quently — Order granting temporary 
permit to non-petitioner by rejecting 
petitioner’s application summarily — 
— Validity. 


The R. T. A. recommended the increase 
in scope of stage carriage permits on cer- 
tain route. Considering that the increase 
of scope is under contemplation, the peti- 
tioner moved an application for grant of 
a non-temporary permit. The applica- 
tion was rejected on the ground of no 
vacancy. Subsequently, when scope of 
permits was increased temporary permit 
was granted to the non-petitioner, after 


rejecting petitioner’s application sum- 
marily, 
Held that, order granting temporary 


permit to the non-petitioner after reject- 
ing the application of the petitioner 
summarily was justified. The petitioner’s 
application for mnon-temporary permit 
cannot be said to be pending within the 
meaning of first proviso to 5. 62 (1) so as 
to bar grant of temporary permit to the 
non-petitioner. If such like applications 
will be considered to be pending applica- 
tions, then power under S. 62 for the 
grant of temporary permits could never 
be exercised. Such a result could not be 
contemplated or intended by the Legis- 
lature, for in that event S. 62 would be 
rendered nugatory. The existing opera- 
ters or new applicants may forestall the 
action under S. 62 and on all routes, 
whether there be any vacancy or not, ap- 
plications would be filed stultifying the 
object of S. 62. If such applications are 
considered to be pending, then procedure 
provided under S. 57 (3) has to be fol- 
lowed. That would mean that till these 
applications are decided, it would not be 
possible to grant any temporary permit. 
Disposal of the applications after under- 


‘52 - Netes: of: - Cases -107 


- ‘going the procedure ‘inde S, 57 (3): may. 
take a very long time and till then if 
temporary permits are not granted, the 
interest of the travelling public would 
greatly suffer. The public interest, thus, 
demands that when circumstances con- 
templated under S. 62 exist, then tempo- 
rary permit should be granted. If Ss. 45 
(4), 47 (3), 48, 57 (3) and 62are read to- 
gether and are harmoniously construed in 
accordance with the legislative intent the 
interpretation is not only reasonable, but 
clear and inevitable that ‘such applications 
are no applications in the eye of law and 
cannot be considered to be applications 
pending, within the meaning of the pro- 
viso first to S. 62 (1). The matter can also 
' be examined in the light of S. 45 (4) of 


the Act. If existing operators or any 
other persons are permitted to submit 
applications on an existing route even 


without there being any vacancy, then 
it can be said that such applications have 
been made only with a view that powers 
under S. 62 for the grant of temporary 
permits may not be exercised. Such an 
intention appears to be, manifest on the 
part of such applicants, which has not 
been approved by the Legislature and 
the Legislature had made a provision for 
' forfeiture of the security deposit in such 
a situation. It may further be pointed 
out that under the proviso to sub-sec- 
tion (3) of S. 57 the Transport Authority 
has been conferred with'a power of sum- 
mary refusal of these applications, which 
if allowed, would result in increase in 
the number of vehicles beyond the sanc- 
tioned strength. This proviso does not lay 
down at what point of; time the power 
of summary refusal is to be exercised. It 
does not lay down that the power , of 
summary refusal has to’ be exercised be- 
fore the strength is increased under Sec- 
tion 47 (3) of the Act.. Therefore, the 
power under the proviso can even be 
exercised after increase of the scope 
under S. 47 (3), where the application is 
hot maintainable. 


R. R. Vyas and J. G. Chhangani, ` for 
Petitioners, Rajesh Balia, Dy. Govern- 
ment Advocate, R. N. Munshi and Ram- 
gopal Rajpurohit, for Respondents, 
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AIR 1982--NOC..107 (ANDH., PRA.) 
¢ (1981) 2 A. P.-L. J. (H. C.) 373 
| P, A. CHOUDARY, J, 
K. Ramaswamy Setty, Petitioner YV 
Boya Gajjala Sunkanna, Respondent, 


Review Civil Misc, Petn, No, 1283 of 
1981, D/- 3-7-1981. l 
A. P. Agricultural Indebtedness 


(Relief) Act (7 of 1977), Sections 3 (t), 
3. €) — Loan contracted by father — 
His share in land belonging to family 
falling within prescribed limit — Dis- 
charge of debt cannot be refused on 
ground that his family holds land ex- 
ceeding prescribed limit — “Family” 
contemplated under the Act — If a legal 
person. (Words and Phrases — Family; 
General Clauses Act (1897), S. 3 (42)). 


A debt which a farmer holding and 
personally cultivating a statutorily 
agreeable extent. of agricultural land 


below the ceiling limit as fixed by S. 3 (t) 
of the Andhra Pradesh Agricultural In- 
debtedness (Felief) Act, 1977 owes to his 
creditor cannot be refused to be treated 
as having been discharged under S, 4 of 
the Act on the ground that the total ag- 
gregate of the lands which the debtor, 
his wife and their minor «children re- 
ferred to as “family” in S, 3 (1) of the 
Act exceeds the statutory limits fixed 
under S. 3 (tì) of the Act, 


The language used in S, 3 (t) attempts 
to define a “small. farmer” to mean a 
person who holds and personally culti- 
vates agricultural lands, It can hardly 
be denied thet the legal concept of hold- 
ing belongs to the category of proprie- 
tary rights of a “person” and that 
as an attribute of a legal system the 
right to hold can belong only to a 
“person”, Negatively speaking the 
legal attribute of holding cannot, in a 
legal system, belong to any entity that 
is not a “person”, 


The definition of “family” as given in 
S. 3 (1) does not create any rights in 
the family as a distinct and separate 
entity from those members of the arti- 
ficial S, 3 (D “family”, This is so, be- 
cause law does not recognize S. 3 (i) 
family as a “person” and because it re- 
refuses to endow it with legal persona- 
lity, Section 3 (1) does not confer the 
‘amily with any legal right to own and 
enjoy in its rights the agricultural pro- 
perty in exclusion to members of the- 
family... In the absence of ‘such-a right 


, to set aside order of 


" Court and when he 


1982 © | 
-inhering in S. 3- (1) - family,” t) canno: 
be said that S, 3 () “family” can also 
be a “small farmer” withir the meaning 
of S, 3 (t) of the Act. Tha “family” ar 
' defined in S. 3 (1) obviously cannot be 
said to be “personally cultivate”, The 
language of S, 4 clearly shows that what 
is discharged is the “deb? owed by a 
small farmer. Even if family can 1e- 
gally be taken to mean a small farmert 
the debt in order to be capable of being 
discharged under 5, 4, must have been 
contracted and incurred br that family. 
The benefit of the Act to 2ffect the dis- 
charge of the debt woulé be available 
to the family only in cases where the 
debt is owed by the family to the cre- 
ditor, where the debt is owed by an 
individual any reference to a family 
becomes irrelevant, beceuse the Act 
mentions the individual s2parately. 


R. V. Subbarao, for Petitioner; C. B, 
Ramamohana Reddi, for Respondent, 
IY/LY/E150/81/DVT 
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AIR 1982 NOC 108 (ANDH. PRA) 
: (1982) 1 Andh LT 197 
PUNNAYYA, J. 
‘Padamamma, Petitioner > v, 
Veeraiah, Respondent, 
C. R. P. Nos. 2621 - and 2622 of 1988 
D/- 12-12-1980. : 
A, P. Buildings (Lease, Rent and Evic- 
tion) Control Rules (1961), R. 11 (3) — 
Application under, along with affidavit 


Rudra 


fault — Explanation given by Counsel 
that he had attended Court but had gone 
to other Court as his matter had to 
come up for hearing — Explanation con- 
stitutes sufficient cause for setting aside 
order of dismissal — O. 17 Civil P. C, is 
not attracted. (Civil P, C, (1908), O. 17}. 

Where an application urder R. 11 (3) 
was made by the Counsel Zor the tenant 


along with the affidavit to set aside the . 


order of dismissal for default on the 
same day when the orde? was passed 
stating that he had attended court but as 
there was time for his matter to be cal- 
_ led for hearing he had gone to other 
returned to the 
Court he came to know that the appeal 
was dismissed for default the explana- 
tion given by the counsel constituted 
sufficient cause which .cou-d be .accept- 
_ èd for. the purpose-of.setting . aside. order. 


dismissal for de- 
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‘of dismissal: for default. -In such a case 
:O. -17 of Civil P. ©, which 


specifically 
states that the advocate’s :being engaged 
in- another Court cannot constitute suf- 
ficient cause for adjournment would not 
be attracted as: R. 11 (3) is a self-con- 
tained provision independent of the pro- 
visions of Civil P, C. 


A. Venkata Rao, for Petitioner; S, A. 
sarma, for Respondent, 


CY/CY/B191/81/SMA/SNYV 
i i a a 


AIR 1982 NOC 109 (CAL.) 
BIMALENDRA NATH MAITRA, J. 
Anadinath Mukherjee and others, 


Appellants v, Biswanath Mukherjee and 
others, Respondents, a 


A. F, A, D, No, 1490 of 1971, DJ- 31-3- 
1981. l 

Benami — Benami Transaction — Proof 
— Plaintiffs in custody of documents — 
Plaintiffs im actual possession of pre- 
perty — Account books and diary pro- 
duced by plaintiffs was found admissi- 
ble in evidence — Money supplied by 
plaintiffs and Kobala taken in name of 
‘R’ — ‘R’ would be benamidar and pla- 
intifis would have title in such property 
— Legal representatives of ‘R’ had no 
title. (T. P. Act (1882), S. 41; Evidence 
Aet (1872), S. 34). 


.N. C. Chatterjee and P. Chatterjee, 
for Appellants; S. C, Mitter and G. C. 
Paul, for Respondents, 


LY/AZ/G17/81/VNP/LGC-H 





'" | ‘AIR 1982 NOC 110 (DELHI) 

4 = 1982 Tax. L., R. 3100 

| FULL BENCH © 
.. PRAKASH NARAIN, C, J., S. S. 
CHADHA. AND N, N. GOSWAMY, JJ. 
Chief Commissioner, Sales Tax, New 


Delhi and another, ‘Appellants v, Raj 
Kishan Goyal, Respondent., 

‘Letters Patent Appeal No, 99 of 1975, 
D/~ 15-10-1981. 

(A). Bengal Finance ..(Sales Tax), Act 
(6 of 1941) (as applicable to Union Ter- 


‘ritory of Delhi), Ss, 2 (c), 4, 11; 11A, 16; 


17 — Delhi Sales Tax Rules (1959), 
Rr. 10, 12 (b). 39- (1), 39.(1A) — Dissolv- ` 
ed firm — Assessment of its predissolu- 


. tion turnover — Not.. permitted: éexpr2ss- 


| 
} 
i 
l 


t 
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ly or impliedly by Act or Rules prior to 
insertion of S. 12F — Continuance of 
liability to pay tax and. power to tax — 
Distinction — Assessment — Stages of. 
(Constitution of India, Art, 245; Inter- 
pretation of Statutes — Taxing Statute; 
Partnership Act (1932),:Ss. 4, 39, Taxa- 
tion — Assessment; Income-tax Act 
(1922), S. 3). | 

The provisions of Ss. 2 (c), 4, 7, 11 
11-A, 16 and 17 of the Act and Rr. 10, 
12 (b), 39 (1) and (1A) of the Rules 
framed under the Act do not constitute 
a clear, express or any implied provi- 
sion containing a power to assess a dis- 
solved firm for its predissolution turn- 
over. The result is that there was no 
provision to assess or reassess a dissolv- 
ed firm until the lacuna was filled up 
by inserting S, 12-F prospectively. 1977 
Tax LR NOC 61 (Delhi), Approved. 


The general rule that a dead person 
cannot be assessed, would apply in the 
case of assessment of a dissolved firm 


unless the statute contemplates the as- 
sessment of a firm after its dissolution. 
In construing fiscal statutes, one must 


have regard to the strict letter of the 
law. Under the partnership law the firm 
as such is not a juristic entity. For tax 
law, income-tax as well as sales tax, 
however, it is a legal entity. On dissolu- 
tion the firm ceases to'be a legal entity 
and unless there is a statutory provision 
permitting the assessment of a dissolv- 
ed firm, assessment proceedings cannot 
be maintained against a firm, which 
ceases to have legal existence, 


The continuance of the liability to pay 
the tax is distinct and is not to be mix- 
ed up with the implicit power to tax. 
The stages of the imposition of the 
taxation are as follows : The first is the 
charge or the levy, Then there is the 
framing of an assessmént or quantifica- 
tion of the liability. The liability is al- 
ready fixed by the statute, It does not, 
however, depend on the assessment, On 
assessment it particularises the person 
by whom tax is payable and to what 
extent. If the person.ceases to exist, he 
eannot be proceeded against for assess- 
ment though the liability subsists, If in 
law it is the death of the person or ex- 
tinction of the legal entity, then the pro- 
ceedings for assessment are not main- 
tainable. If the intention of the legis- 
lature is to proceed to assess and. to 
collect the tax due, then it has to be 


"e 


A.L R. 


separately provided, The mere continu- 
ance of the liability to pay the tax by 
a legal entity does not by itself spell 
out a power of assessment after it ceases 
to exist, 


There is no implication in the provi- 
sions of S. 11 or 11-A that it provides 
for any power. or procedure for assess- 
ing a dissolved firm for its predissolution 
turnover. There was a lacuna in the 
a and it was filled by the insertion of 

. 12-F, 


The Rules made in the exercise of 
delegated authority are valid and bind- 


ing only if made within the limits of 
the power conferred, The authority to 
assess a dissolved firm has, therefore, 


to be found out in the enactment itself 
and not in the Rules, R. 39 (1) or (1A) 
does not erable the assessment of a dis- 
solved firm, R, 39 (1) and (1A) only en- 
sures the payment of the tax due in re- 
spect of the business of the firm con- 
ducted before its dissolution by making 
the partners jointly and severally liable. 


(B) Bengal Finance (Sales Tax) Act 
(6 of 1941 as applicable to Union Ter- 
ritory of Delhi), Ss. 2 (c), 4,. 5, 7, 11, 
11A — Dealer — Definition of — Part- 
nership firm is a dealer within meaning 
of definition though not specifically in- 
cluded in it, (Partnership Act (1932), 
Ss. 4, 39; Delhi Sales Tax Rules (1951), 
Rr. 39 (1) and (1A); General Clauses 
Act (1897), S, 3 (42)), 


Under the general law a firm is not 
a distinct legal entity but is only a 
compendious name for all its partners. 
A firm which carries on the business of 
selling goods would be a dealer within 
the meaning of the Act as the word 
“person”, would include a firm being a 
body of individuals by force of 5, 3 
(42) of the General Clauses Act, 1897. 
There is nothing repugnant in the sub- 
ject or context to exclude the applica- 
tion of this definition contained in the 
General Clauses Act, 1897. The provi- 
sions of Ss, 4, 5, 7, 11, 11A of the Act 
and Rr. 39 (1) and 39 (1A) are not re- 
pugnant to the firm being included -in 
the definition of a dealer as contained 
in S. 2 (c), 


R. C. Chawla, for Appellants; B, B 
Ahuja with S, R. Bhagat and Subhash 
Gupta, for Respondents, 


LY/LY/F813/8L'DVT 
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AIR 1982 NOC 111 (DELHD 
: 1981 Rajdhani L3 619 
M. L, JAIN, J. 


Smt, Lajwanti Chandhoz, Appellant 


ry. O. N., Chandhok, Respor.dent, 


F A O. No, 237 of 1979, D/- 26-8-1981 

Hindu Marriage Act (25 of 1955). 
S. 13 (1) — Cruelty — Wife persisting 10 
baseless charges of immorality agains! 
husband, taunting him, filing complaints 
and writing anonymous letters 
against him and also causing physical 
injuries to him — Held, trial Court was 
right in allowing husbands petition for 
divorce, . 

D. N. Nijhawan, for Appellant; Vinod 
Kumar with Ashwani Kumar, for Re- 
spondent, 

KY/LY/F327/81/JHS 





AIR 1982 NOC 112 (GAU.) 
1982 Cri. L, J. 457 

FULL BENCH - 

K. LAHIRI, K. N. SAIKIA 
AND S. M. ALL JJ. 

U Saul Dkhar, Petitioner v, State of 
Meghalaya, Respondent, 

Criminal Reference No. 2 of 1981, D/- 
26-5-1981. 

Criminal P, C, (2 of 1974), Sec, 325 
(as amended by Act 45 of 1978) — Ap- 
plicability — Sessions trial for offence, 
of murder in tribal areas of Meghalaya 
— Deputy Commissioner and Additional 
Deputy Commissioner can act on evi- 
dence recorded by their predecessors. 
Rules for the Administraton of Justice 
= and Police in the Khasi ani Jaintia Hills 
District (1937), R, 23 (as amended by 
Meghalaya Administration of Justice 
(Amendment) Act (18 of 1976).) 

The provisions of “the n2=w Code” im- 
cluding the amended Sec. 326 is appli- 
cable in the Tribal Areas of the State 
of Meghalaya in view of the provisions 
made in Sec, 3 of the Meghalaya Ad- 
ministration of Justice (Amendment) Ac: 
(18 of 1976), The Deputy commissioners 
and Additional Deputy ‘Tommissioners 
are governed by the provisions of Sec- 
tion 326 of ‘the new Code’, as amended 
by Act 45 of 1978 and, therefore in < 
Sessions trial for offence >f murder ir 


cn 
meee 
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“ 


X the tribal areas of Maghalava the Deputy ` 


Commissioner and the Additional De- 
puty Commissioner can act on the evi- 
dence recorded or partly recorded by 
their predecessors and can conclude trial 


im accordance with the spirit of S, 326. 


a5 


of the Cr.P.C, 1979 Cri LJ 1418 (Gau) 
(FB), Explained, . 

The letter of the Code should not be 
the guide for the persons in: charge of 
the Administration of Justice in the 
Tribal Areas but they should be gov- 
erned by “the spirit of the Code”. How- 
ever, the provisions of Sec, 326 are 
beneficial provisions which conclude 
trial at the earliest possible opportunity, 
It empowers the officers to try the cases 
quickly. These being wholesome provi- 
sions were recommended by the Law 
Commission and accepted by the Parlia- 
ment in the form of amendment, By 
virtue of the provisions an accused gets 
quick trial and the Courts can dispense 
justice quickly, The. section is structured 
on the three pillars of “justice, equity 
and good conscience.” All these three 
elements are in Sec, 326 of the Crimi- 
nal P., C. as amended. As such, the pro- 
vision is a fitting provision for govern- 
ance of trial in Tribal Areas governed 
by the Rules for the Administration of 
Criminal Justice, Civil Appeal No, 659 
of 1957, D/- 9-2-1961 (SC) and AIR 1967 
SC 212, Rel. on. 


AZ/AZ/A39/82/SMA/SNV 


AIR 1982 NOC 113 (GAU) 
N, IBOTOMBI SINGH, J, 

Hokhete Sema, Petitioner v, 
Respondent, 

Election Petn, No, 4 of 1978, D/- 23-1- 
1980. i 

(A) Representation of the People Act 
(43 of 1951), S. 83 (1) (c) — Election 
petition — Verification — Manner of. 
(Civil P, C. (1908), O, 6, R., 15). 

Under Cl. (c) of S. 88 (1) an election 
petition has to be verified in the man- 
ner laid down in Civil P., C. O, 6, R, 15 
is relevant in this regard. Under this 
Rule every pleading is required to þe 
verified at the foot by the party or by 
some other person proved to the satis- 
faction of the Court to be acquainted 
with the facts of the case, and the per- 
son verifying shall specify, by reference 
to the numbered paragraphs of the 
pleading, what he verifies of his own 
knowledge and what he verifies upon 
information received and believed to be 
true and such verification is required to 
be signed by: the person making it with 
date and the place at which it was sign- 
ed, The object of verification is to fix on 
the party verifying the responsibilities 
for the statements that he makes, It is 


Kaito, 


on ee - + -Notes of Cases 118. 


„a seftled law that even'‘if there is defect 


in verification, the election petition can- 
not be dismissed for such irregularity. 
If there is defect in verification, the 
petitioner should normally be called 
upon to remove the lacuna by adding a 
supplementary verification, In the in- 
stant case the requirements of verifica- 
tion are duly complied with, ATR 1955 
SC 610, Foll, | 


(B) Representation of the People Act 
(43 of 1951), Ss, 81 and 87 — Gauhati 
High Court (High Courts of Assam. Naga- 
land, Meghalaya, Manipur and Tripura) 

Rules (1967), Chapter’ VII-A sub- 
` rule (1)— Election petition — Enclosures 
— Petition to accompany one extra copy 
under sub-rule (1) (a) — Provision is 
not ultra vires — (Civil P. C, (1908), 
Section 102), E 


Section 87 of the Act provides that 
every election petition shall be tried by 
the High Court, as nearly as may be, 
in accordance with the procedure appli- 
-eable under the Civil P, C, to the trial 
of suits, subject to the’ provision of the 
Act and of any Rules made thereunder, 
Under S., 102 of the, Civil P. C., the 
High Court may make; Rules regulating 
its own procedure and ‘the procedure of 
the Civil Courts subject to its super- 
vision and may by such Rules vary, 
alter or add to any of the Rules in the 
First Schedule to the Code.. The Gauhati 
High Court framed Rules making spe- 
cial provisions relating to procedure in 
election petitions under the Act, 1951, 
as amended by the ‘Act of XLVII of 
1966. The provision for:an extra copy in 
addition to the required number 4s 
provided in sub-sec. (3) of S, 81 of the 
Act is not inconsistent with any of the 
provisions of the Act, 1951 or with sub- 
sec, (3) of S, 81 of the Act, The above 
Rules of the High Court are valid. 

(C) Representation of the. People Act 
(43 of 1951), S. 81 (3) — Gauhati High 
Court (High Courts of Assam, Nagaland, 
Meghalaya, Manipur and Tripura) Bules 


(1967), Chap. VII-A sub-rule (1) — 
Election petition — . Presentation -—~ 
_ Compliance of procedure — Presump- 


tion — Burden of proof, — (Evidence Act 
(1872), S. 114. 


Where the election petitioner filed an 
‘extra copy as required by sub-r, (1) (d) 
ef the Rules it could be held that the 
petitioner. filed ' requisite number of 


rs copies:.of the : election -petition attested 


A. I: R. 


to be -true :copy of the election petition .. 
under his signatures in compliance with 
S, 81 (3) of the Act read with Rule 1 (a) 
of the High Court Rules, 

In the instant case the Stamp Re- 
porter was satisfied that the require- 
ments of the law have been fulfilled, In 
these circumstances and on the mate- 


_Yials on record, there is a presumption 


that two copies of the election petition 
attested by the petitioner under his own 
signature to be true copy of the petition 
were filed, when the election petition 
was presented. There is no cogent re- 
ason as to why the officers of the High 
Court should make false notings on the 
petition, if in fact, on such copies had 
been filed. Where acts are of an official 
nature, or require the concurrence of 
official persons, a presumption arises in 
favour of due execution. In these cases, 
the ordinary rule is, “omnia praesu- 
muntur rite et solenniter esse acta donec 
probetur in contrarium” — that is every- 
thing is presumed to be rightly and 
duly performed until the contrary, is 
shown. In the absence of proof to the 
contrary, credit should be given to tha 
public officers who have acted, prima 
facie, within the limits of their autho- 
rity, for having done so with the 
honesty, It was for the respondent to 
rebut that presumption and also to dis- 
eharge the initial burden of establish- 


. ing his objection as to the maintainabi- 


lity of the election petition on account 
of non-compliance of Section 81 (3) of 
the Act, It is not for the peti- 
tioner to examine Dealing Assistant, 
Stamp Reporter and the. Deputy Reg- 
istrar (Judicial) who made the notings, 
It was the duty of the respondent to 
examine them or any of them to lead 
evidence in rebuttal of the presump- 
tion. Under the law, the petitioner has 
prima facie to satisfy the High Court 
that his petition is in accordance with 
Ss. 81, 82 or 117 of the Act. As the 
petition was prima facie in conformity 
with the requirements of law, the onus 
lies on the respondent to establish his 
objection as to maintainability, which 
he failed to discharge, 

(D) Representation of the People Act 
(43 of 1951), S. 81 (3) — Gauhati High 
Court (High Courts of Assam, Nagaland, 
‘Meghalaya, Manipur and Tripura) Rules 
(1987), Chap. VII-A, sub-rule . (1) 


~ -Election petition — Copies to be en- 
-dosed — -Attestation ‘by -petitioner — 


: 1982 > 


(interpretation of Statutes 
' Statutes.) 


What is required by law is the filing 
. of as many copies thereof as there are 
_ respondents in the petition, and every 
-= such copy shall be attested by the pet- 
tioner under his own signature to ke 
true copy of the petition at the time of 
the presentation of the el2ction petition. 
It could not be the intention ofthe Legis- 
lature that the petitioner should attest 
subsequent copies of the election pet- 
tion to be true copy under his signature, 
. after filing the required number of a- 
tested copies of the petition, in compli- 
‘ance with Section 81 (3) of the Act, 


= Penal 


No doubt it is true the copy which is 
attested to be true copy under the sig- 
hature of the petitioner and which was 
filed along with the election petition 
was meant for service on zhe respondert. 
But when such copy woukd not be serv- 
ed on the respondent anc at the same 
time it was not returned due to the d2- 
fect in service, the petitioner has <o 
furnish a fresh copy of the petition. 
When a fresh attested copy is furnished, 
it may be after the period of limitation. 
In such a situation the petition cannot 
be dismissed under Section 86 (1) of the 
Act for non-compliance with sub-se2- 
tion (3) of Section 81 of the Act, because 
at the time of presentation of the peti- 
tion, the requirements of law to file the 
required number of attestad copies aloug 
with the petition had been complied 
with. The petition can be dismissed 
when the conditions precedent for prò 
per presentation of the petition are not 
complied with at the time of presenta- 
tion of the petition. I: follows that 
the subsequent copy need not be an 
attested copy of the pet:tion under the 
signature of the petitionar, It will De 
sufficient if the copy furnished is the 
copy of the election petit.on and on the 


basis of which the petitioner can file Lis. 


written statement, 


As §. 81 (8) of the Act has the penal 
consequence under Sectiom 86 (1) of the 
Act, its provision should not be stretca- 
ed as to cover such a case, unless its 
language is clear and unequivocal. fts 
language is not sufficiently 
_ sive to include within it that a copy sË 
the petition subsequently. filed showd 
similarly be attested as. fhe ~ true: copy 
under the ‘signature of the -petitioner, ~ 


comprehen- - 
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- (E). Representation of the People Act 
(43 of 1951), S. 83. (1) (b) — Election 
petition — Charge of corrupt practice 


. «= Full particulars must be given, 


When there is charge of corrupt 
practice, S. 83 (1) (b) of the Act en- 
joins upon the petitioner that the peti- 
tioner should set forth full particulars 
of any corrupt practice that the peti- 
tioner alleges, including as full a state- 
ment as possible of the names of the 
parties alleged to have been committed 
such corrupt practice and the date and 
place of the commission of each such 
corrupt practice, There can be no re- 
asonable doubt that the requirement of 
“full particulars” is one which has got 
to be complied with sufficient fullness 
and clarification so as to enable the op- 
posite party to meet them and that they 
must be such as not to turn the enquiry 
before the Court into a rambling and 
roving inquisition, The primary re- 
sponsibility for furnishing full particu- 
lars of the alleged corrupt practice in 
full compliance with Section 83 (1) (bj 
of the Act is on the petitioner, When 
there is objection in regard to the al- 
leged defect in the petition for want of 
better particulars, it is the duty on the 
part of the petitioner to comply, on 
their own accord, with the requirements 
of Section 83 (1) (d) of the Act and to 
remove the defects when opportunity is 
available. He cannot take shelter be- 
hind the fact that neither the Court nor 
the respondent has in terms called upon 
him to furnish better particulars, AIR 
1955 SC 610, Foll, 


The initial omission of particulars, in 
pleading can be made up, by Court's 
leave, at any time. The opposite party 
is to satisfy the Court of prejudice sus- 
tained and of opportunity to adduce re 
butting evidence. AIR 1975 SC 349 and 
AIR 1960 SC 200, Rel, on, 


` If the charge is on any of the grounds 
in Section 100 (1) (d) of the Act, it is nof 
incomplete, if it is not stated that result 
of the election, in so far as it concerned 
returned candidate, has been material- 
ly affected, If the ground is the non- 
compliance with the provisions of the 
Constitution or the Act, or of any Rules 
or orders under the Act, it should be 
made clear as: to what provision is in- 
fringed and why it has been infringed . 
and that by such non-compliance, result | 
ef‘--the’ election - las‘ been: materially 
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affected, In the instant case, there is 
a general statement that there was non- 
compliance with statutory procedure 
prescribed under the Conduct of Elec- 
tion Rules, 1961, in relation to the 45 
postal ballots, No further statement is 
given to show as to what specific pro- 
vision of the Conduct of Election Rules 
was infringed and how they have been 
infringed, In Section 83 of the Act, a 
distinction is made between the ‘materi- 
al facts’ and ‘particulars’ of any cor- 
rupt practice, The words ‘material 
facts’ would mean the facts which 
constitute the cause of action, as under- 
stood in Civil P. C, „The expression 
“cause of action” has been compendi- 
ously defined to mean ‘in every fact 
which it will be necessary in the plaint 
if traversed, in order to support his 
right to judgment of the court; it does 
not include every piece of evidence 
which is necessary to prove, In other 
words, materials are all those facts upon 
which the petitioner’s cause of action or 
the respondent’s defence depends, 1, & 
those facts which they must prove or 
fail; and the question whether a parti- 
cular fact is material or. not depends on 
the special circumstances of each 
case, 


Considered in the light of the princi- 
ple it appears that the: petitioner has 
simply made a bald statement in gene- 
ral that the 45 votes purported to have 
been cast by postal ballots by service 
electors are void, because of the viola- 
tion of the statutory procedure pre- 
scribed under the Conduct of the Elec- 
tion Rules, 1961. This is merely a quo- 
tation of law and not a statement of the 
material facts necessary to formulate 
the cause of action. It'has not been 
stated that these potsal ballots are void, 
because of the alleged infraction of 
Rule 23 or Rule 24 of the Conduct of 
Election Rules, 1961, Nor has it been 
averred material facts showing infringe- 
ment of the relevant Act or the Rules. 
The petitioner has led evidence to prove 
that these postal ballots are void, be- 
cause the declarations in Form 13-A 
were not attested by the competent au- 
thority, nor were the service electors 
signed the declaration forms, in accor- 
dance with law before the attested offi- 
cers. It cannot be disputed that the al- 
legations made in the petition do not 


disclose cause of action and such omis: 


A. 1. R. 


sion leads to an incomplete cause of ac- 
tion and the statement of claim be- 
comes bad, 


It is well settled that if a party omits 
to- state material facts, he would not be 
allowed to give evidence until the peti- 
tion is amended and no amount. of evi- 
dence can be looked into in the absence 
of the pleading. The question of pre- 
judice does not arise in such circum- 
stances, when there are absolutely no 
material facts which are the foundation 
of the clairn. In the circumstances of 
the case the evidence led by the peti- 
tioner in regard to the alleged infringe- 
ment of Rule 24 of the Conduct of Elec- 
tion Rules cannot be looked into. The 
petitioner has not even made an attempt 
to amend the petition for incorporating 
the necessary material facts in the peti- 
tion. 

(F) Evidence Act (1 of 1872), S. 45 — 
Evidence of handwriting and finger- 
print expert, 

The comparison of handwriting by an 
handwriting expert, unlike the case of 


-comparison of a finger-print, can at best 


provide a tentative method of judging 
the authorship of the signature, and the 
safe course is to test such a comparison 
with the surrounding circumstances, 


(G) Representation of the People Act 
(43 of 1950), S. 20 — Representation of 
the People Act (1951), S. 60 (a) — Re- 
gistration of Electors Rules, 1960, Rule 
5 (2) — Conduct of Election Rules, 1961 
R. 18 — Service elector shown in 
electoral rolls — They. cannot vote 
except by postal ballot. 

No service electors whose names aré 
entered in the last part of the electoral 
roll can cast their votes except by pos- 
tal ballots; votes, if any, cast by such 
persons in any other manner as ordinary 
electors are void, 


A perusal of the relevant provisions 
above would reveal that persons having 
service qualifications and whose names 
are entered in the last part of the elec- 
toral roll, under Section 5 (2) of the 
Rules, 1960, are not entitled to be en- 
tered again for the same constituency 
as ordinary electors. A close analysis 
of these provisions and S. 60 (a) of Act, 
1950, would reveal that such service elec- 
tors whose names have been entered in 
the last part of the electoral roll on the 
basis of the statement made in the forms 
prescribed in the Rules, 1960, are prohi- 


1982 


bited from casting their votes in any 
other manner except by postal ballots 
in accordance with the provision cf 
Rules, 1961, The clause “not any other 
manner” appearing in Section 60 (a) cf 
Act, 1951, which is plain and unequ-- 
vocal in its language makes it abur- 
dantly clear that such Fules framed 


under the Act, 1951, should prescribe 2 


particular manner to cast votes by pos- 
tal ballots by persons to whom the pro- 
visions of sub-sections (3) and (6) cf 
Section 20 of the Act, 1960, apply. It is 
this particular manner which is to be 
followed and not any cther mannef. 
Section 59 of the Act, 1951, provides 
that at every election where a pal 
is taken, votes shall be given by ballot 
in such manner as may be prescribed. 
Chapter III of the Rules. 1961 prescr~ 
bes the particular manner to cast votas 
by postal ballots. It is a well settled 
principle of law that if an affirmative 
statute, which is introductive of a new 
law, direct a thing to be done in a cer- 
tain way, that thing sha:} not, even if 
there be no negative words, be done in 
any other way. 


(H) Conduct of Electior Rules 1961 — 
Form No, 10 — Appointment of pollirg 
agent challenged — Mode of proof Ey 
petitioner — Adverse inference, (Evi- 
dence Act (1872), S. 114. 


When appointment as polling agent is 
challenged, it is the duty of the peu- 
tioner to prove affirmatively by produz- 
tion of the appointment letter in Forn 
No. 10 of the Rules, 19€1, Oral tesi- 
mony that a person acted in a privete 
capacity is not prima fazie evidence of 
title thereto, in the absence of positive 
evidence by production ef document to 
show that a person acted in the privete 
capacity as an agent for another, where 
there is document to prove it, The peti- 
tioner in the instant case has not called 
for the appointment lettər in Form 10 
of the Rules, 1961 from the District 
Election Officer. Non production of the 
appointment letter in Form No, 10 rais- 
es the adverse inference that there is 
no such document, 

(I) Conduct of Election Rules (1961), 
R. 2 (gg) — Evidence Act (1872), Ss. 74 
and 114 — Public document — Marked 
‘copy of electoral roll is public docu- 
ment, 


Marked copy of the e_ectoral roll, as 
defined under Rule 2 (g3) of the Cœ- 
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duct of Election Rules, 1961, is a public 
document, within the meaning of Sec- 
tion 74 of the Evidence Act. But, so far 
as the markings in such marked ele- 
ctoral rolls are concerned, they prima 
facie raise a presumption that ballot pap- 
ers were issued to the electors mentioned 
in the electoral roll, This presumption 
is based on the principle of law that 
official acts are presumed to have been 
rightly and regularly done. This pre- 
sumption is, however, rebuttable. 


(J) Evidence Act (1 of 1872), S. 114 
— Appointment of Presiding Officers 
and Polling Officers — Proof. 


Acting in a public or official capacity 
or relationship is prima facie evidence 
of title thereto, even in favour of the 
party so acting, or even between stran- 
ger, though this principle does not gene- 
rally apply to the case of private ap- 
pointment. The principle behind it is 
that admission of such evidence rests 
partly on the principle that the law pre- 
sumes in favour of the regularity of 
acts and against misconduct and bad 
faith; and partly on the consideration 
that the invalidity of an act or appoint- 
ment is more liable to detection when 
of a public than when of a private 
nature. It is inherently improbable 
that a person would assume to act un- 
less in fact he held the office or ap- 
pointment, On this principle, it is not 
absolutely necessary to produce appoint- 
ment order to prove their appointment 
as Presiding Officers or Polling Officers. 
The statements of the witnesses that 
they were so appointed are prima facie 
evidence of their appointment, in the 
absence of evidence to the contrary. 
The onus of proof to rebut it lies on 
the respondent, 


(K) Penal Code (45 of 1860), S. 171-D 
— Election offence — Casting of vote 
once — Presumption. 


It is a well established Rule that the 
law will presume in favour of honesty 
and against fraud. The law will more- 
over strongly presume against the com- 
mission of a criminal act. It is an of- 
fence punishable under Section 171-D 
of the Penal Code for a person who hav- 
ing voted once at an election applies 
at the same election for a voting paper 
in his own hand for the second time. 


(L) Representation of the People Act 
(43 of 1951), S. 83 — Election petition 
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Trial — Manner - na ‘Standard. of 
proof, 


The trial of an election e being 
in the nature of an accusation, ` bearing 
the indelible stamp of, quasi criminal 
action, the standard of proof is the same 
as in criminal trial, Just as in a crimi- 


nal case, so in an election petition the 


respondent against whom the charge 
of corrupt practice is levelled, is pre- 
sumed to be innocent i unless proved 


guilty. A grave and heavy onus, there- 
fore, rests on the accuser to establish 
each and every ingredient of the charge 
by clear, unequivocal and un-impeacha- 
-ble evidence beyond reasonable doubt. 
In the case of charge for corrupt prac- 
tice, mere preponderance of probabi- 
lity will not be adequate basis of deci- 
sion, although it may constitute a basis 
of decision in civil suit. | 


(M). Representation of | the People Act 
(43 1951), Ss, 83 (1) (b) | ‘and 123 (1) (A) 
(b) — Corrupt practice: ~ Full state- 
ment as to word “induce” — Meaning of 


Under Section 83 (1) (b) of the 1951 
Act, an election petition, shall set forth 
full particulars of any corrupt practice 
that the petitioner alleges, including as 
full a statement: as possible of the names 
of parties alleged to have committed 
such corrupt practice and the date and 
place of commission of each such prac- 
tice, It will settled law that absence 
of particulars does not stand in the way 
of the Court in considering evidence led 
on a ground of corrupt practice, if such 
evidence has been admitted without 
objection and no prejudice has been 
caused, still a case, departing from the 
pleading has frail prospect of acceptance. 
The failure to plead is' a blow to the 
credibility of afterthought testimony. 


The object of gratification for a 
charge of corrupt practice of bribery is 
inducement to vote for the candidate. 
The dictionary meaning of the word 
“induce” is to prevail on, persuade, The 
gratification must have some connection 
or reflection, direct or indirect in per- 
suading the voters to vote or refrain 
from voting at an election, 


{ ; . 

B. C. Barua; R, C. Choudhury, N, N. 
Saikia, M. C. 'Barthakur,; B. Choudhury 
‘and W. A. Shishak; for Petitioner; N. M. 
‘Lahiri; Advocate General, Meghalaya, 
“P; €- Katoki; D, N. -@houdhury: 


. Goswami, A.~ K, - 


P, *K:.: 


A.I R. 
Bhattacharyya, H, Ke- 
Sema and B, P, Bora; for Bespondenks 
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.” AIR 1982 NOC 114 (GUS) 
| :1981 GUJ, L, H, 207 
B. J. DIVAN, C. J, AND B. K, MEHTA, J 


Sameen Banu Makrani, Appellants V, 
State of Gujarat and another, Respon- 
dents, 


Letters Patent Appeals Nos. 208 to 216 
218, 222, 232 of 1980 and 53 of 1981, 
D/- 11-3-1981. > 


_ (A) Constitution of India, Art, 226 
— Principles of natural justice — Order 
cancelling earlier void ab initio orders | 
without giving opportunity of hearing 
to persons benefited under those orders 
— Cannot be assailed on ground of it 
being violative of principles of natural 
justice. 


The Director of Education, in the pre- 
sent case, issued five orders directing 
different educational institutions to 
admit certain number of candidates spe- 
cifically named. therein without stating 
any reasons justifying the issuance of 
such directions for giving preferential 
treatment to those candidates. The 
orders were issued in flagrant . 
violation of the guideline issued by the 
State Government, particularly without 
regard to the merits as.judged by the 
percentage of marks obtained. by those 
candidates. The aforesaid orders were 
subsequently withdrawn by the State 
Government by its order which was 
the impugned order in the present case. 
As a sequel to the impugned order, the 
admissions granted to the candidates 
sponsored in the aforesaid orders were 
also consequently withdrawn and can- 
celled,. and those candidates filed writ. 
petition to set aside the impugned order 
on the ground that no - opportunity of 
hearing was given to them before with- 
drawing the aforesaid five orders, 


Held that the persons who ‘had ob- 
tained so called benefits under the void 
ab initio and Hlegal orders cannot in- 
voke and press into service the principle 
of audi alteram partem as they had not 
acquired any legal right or status’ under 
the aforesaid five orders of admission. 
The Director of Education was not the 
competent authority to give admissions 
to those ‘differen; .institutions:nor had. he- . 
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power under any- rules r ' regulations -— 


to give such directions, The’ five. orders 
were violative of Arts, 14 and 16 ard 
therefore void ab initio, The impugned 
order, therefore, cannot be assailed en 
the ground of it being vicolative.of the 
principles of natural just.ce. 1980 Lab 
IC NOC 44 (Him Pra), ATR 1964 SC 521 
and AIR 1979 SC 1628, Rel. on, 


(B) Civil P, C. (5 of 1908), S. 11 — 
Decision on merits — Order of Supreme 
Court dismissing writ pecition — Sus- 
sequent writ petition in High Court By 
persons similarly situatec but not per 
ties to petition before Supreme Court — 
Whether order of Supreme Court was 
on merits so as to be tinding on peii- 
tioners before High Court, 


The Director of Education in the pre- 
sent case, issued five orders directing 
different educational nstitutions to 
admit certain candidates. Those orders 
were subsequently withdrawn by the 
State Government by its order. Tais 
order was challenged ky way of writ 
petition in the Supreme Court by some 
sponsored candidates whe got admission 
under the five orders. The Supreme 
Court dismissed the writ petition. Some 
sponsored candidates whc were not par- 
ties to that petition and who were sini- 
larly situted in the sense that they got 
admission under he aforesaid five ord=rs 
filed writ petition in tke High Court 
challenging the impugned order, 


Held that the order cf the 
Court dismissing the wr:t petition was 
made on merits, the reasons being that 
the order was made after issuing notice 
to the State Government which also made 
its appearance and secondly after hear- 
ing the Counsel for the petitioners e- 
fore the Supreme Court fully on ments, 
the petition was rejected. Therefore the 
said order was binding on the pati 
tioners before the High Court and trey 
cannot reagitate the question, AIR 1971 
SC. 2206, Foll, 


M. M. Dave, for Appellants; M. B. 
Shah, Asst. Govt. Pleadər i/b M/s. £m- 
bubhai & Diwanji, for Respondents, 


IY/KY/E352/81/MBR 
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. AIR 1982- NOC. 115 (HIM. FRA.) 

¢ 1981 Sim. L. C. 413 - 
T. R, HANDA, J, 

M/s. Subraj & Company, and etc. Ap- 
plicants v. Housing Board, “Himachal 
Pradesh, and others, Respondents, 

Civil Suits Nos, 52 and 51 of 1979, D/- 
22-7-1981. 

(A) Arbitration Act (10 of 1940), See- 
tion 30 — Amendment of claim allowed 
by arbitrator — Validity, l 

In a case of disputes arising out of a 
contract in which there is an arbitra- 
tion clause, it frequently happens that 


at the date of the appointment of 
the arbitrator, the disputes are not 
fully defined, The arbitrator in such 


cases has ample power to order each 
party to file particulars of its: claims or 
counter-claims in order to enable its 
opponent to-know the case he has to 
meet, It would, however, depend upon 
the facts and circumstances of each casa 
as to what particulars are to be stated, 
subject, however, to the condition that 
all. such claims  counter-claims must 
arise out and concern the contract and 
fall within the purview of the arbitra- 
tion agreement. 


Unless there is an express provision 
to the contrary in the arbitration clause, 
the arbitrator has a wide discretion to 
allow or refuse amendments of such 
claims/counter-claims filed before him 
during the proceedings, if an application 
to that effect is made to him. Of course, 
he would have no power to allow an 
amendment, the effect of which would 
be to alter the terms of the submissions 
under which his powers arise, that is to 
say, he cannot allow fresh disputes to 
be introduced by way of amendment 
which do not fall within the scope of 
the arbitration agreement. In case, 
however, the amendments applied for 
fall within the scope of the agreement 
of arbitration, the arbitrator may and 
in deserving cases must allow the 
amendments applied for so as to allow 
the disputes arising between the parties 
and falling within the arbitration agree- 
ment to be brought before him for ad- 
judication in the course of the arbitra- 
tion proceedings. 


While exercising his discretion in al- 
lowing or disallowing amendments of 
the claims/disputes of the type referred 


s to- him,” the arbitrator should :nornially 
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follow the principles as ‘adopted by the 
Courts in allowing or disallowing am- 
endments of the pleadihgs in a civil 
suit, The main principlė being, that all 
amendments should be allowed if they 
fall within the purview ‘of the- arbitra- 
tion agreement and can! be made with- 
out manifest and grave ‘injustice to the 
other side, | 

Tf under the circumstances of a par- 
ticular case the arbitrator exercised his 
discretion in allowing the amendments 
applied for by the plaintiff contractor, 
he cannot be said to have misconducted 
himself or the proceedings especially 
when it is the common case of the par- 
ties that all the additional claims al- 
lowed to be introduced by, way of amend- 
ments arise out of the ‘agreements ex- 
ecuted between the parties and were, 
therefore, very much within the scope 
of the arbitration clause, : 


(B) Arbitration Act (10 of 1940), Sec- 
tion 30 — Construction work contract —- 
Dispute referred to arbitrator — Claim 
for interest due to delayed payment of 
dues also specifically referred — Arbi- 
trator not guilty of any misconduct 
merely because he allowed such claim. 


(C) Arbitration Act (10 of 1940), Sec- 
tion 30 — Claim for technical and legal 
expenses allowed by arbitrator — Vali- 
dity. 

Where particular amount had been 
claimed by the plaintiff on account 
of technical and legal expenses directly 
involved in the arbitration and the arbi- 
trator was satisfied with’ respect to the 
plaintiff’s claim that he had actually in- 
curred such expenses, it was very much 
within his competence to allow the 


same, He cannot be held guilty of any 
misconduct in allowing this claim of 
the plaintiff which obviously arose out 


of the agreement between the parties. 


G. S. Ahuja and R, K,; Sharma, for 
~ Applicants; Shri Prem Goel, for Respon- 
dents, : 
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AIR 1982 NOC 116. (J. &K.) 


MUFTI BAHA-UD-DIN, FAROOQ, 
Ag. C, J! 


Thakur Dass and others, Petitioners 
v. Indru and others, Respondents. 
Civil Revn, No, 31 of 1978, D/- 21-11- 


1980. 


ALR. 


Civil P, C, (5 of 1908), O, 22, R, 4 — 
Suit for injunction restraining collection 
of the offerings made to a Deity — Sev- 
eral defendants — Death of some of 
them — Their legal representatives not 
substituted — Suit abates — Proceed- 
ings against surviving defendants can- 
not continue. AIR 1934 All 716; AIR 1921 
Pat 350 and AIR 1971 Punj 355, Disting. 
` H. L. Bhalgotra, for Petitioners; R, C 
Nanda, for Respondents, 


GY/GY/D80/81/KJK/LGC 


AIR 1982 NOC 117 (KANT.) 
¢ (1981) 2 Kant L. J. 334 

M. P. CHANDRAKANTARAJ URS, J. 
_ Sangangowda, Petitioner v. Special 
Land Acquisition Officer, Respondent. 

Civil Revn. Petn, No, 1796 of 1981, 
D/- 10-7-1981, 

Civil P, C. (5 of 1908), S, 107 — 
Award passed by Court in land acquisi- 
tion case — Application by petitioner in 
execution fer withdrawing one-third 
award amount deposited by judgment- 
debtor-State in Court — Held, Court 
was not justified in directing petitioner 
to furnish security merely on ground 
that State intended to file appeal against 


award — Direction to furnish security 
set aside, 
S. N. Hatti, for Petitioner. C, S. 


Kothavale, 
Respondent, 


IY/K Y/E293/81/JHS 


Addi, Govt, Advocate, for 


AIR 1982 NOC 118 (KER.) 
: 1982 Ker, L. T 133 
T. CHANDRASEKHARA MENON, J. 


P. K. Achuthan and others etc. ete, 
Petitioners v. District Collector, Erna- 
kulam and others, Respondents. 


O. P. Nos, 6002, 6018, 6025, 6039, 6043, 


6045, 6073 and 6157 of 1981, D/- 9-12- 
1981. 
(A) Kerala Land Conservancy Act 


(8 of 1958), Ss. 3, Expln, IV and 11 (2), 
(3) — Public streets vested in Corpora- 
tion -— Is property of Government — 
Government has power to remove ob- 
structions in public streets — Manner 
in which Collector can evict encroacher 
who is licensee of Corporation stated. 


The Government has got the right to 
remove the obstructions in public 
streets even though they may be vested 
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in the Corporation, Under S. 3 of the 
Land Conservancy Act, the property of 
the Government is defired, Explana- 
tion IV to S. 3 states that. lands belong- 
ing to the Government of any other 
State in India or the Kerala State 
Electricity Board or to a University 
established by law or to a corporation 
owned or controlled by the Government 
of Kerala or to a municipal corporation 
shall be deemed to be the property of 
Government within the meaning of that 
section, i 


Sub-sections (2) and (£) of S. 11 of 
the Land Conservancy Act are relevant 
provisions which authorises the Col- 
lector to evict any eneroacher, even 
though he may be the licensee of the 
Corporation, Under sub-sec. (2) where 
the Collector is of opinton that it is 
expedient in the public interest to take 
urgent action without following the pro- 
cedure laid down in sub-sec, (2) he may, 
after recording his reasons for so do- 
ing, issue a notice to the person in oc- 
cupation calling upon him to vacate the 
land within such period as may be 
specified in the notice and if the land is 
not vacated within the said period, any 
officer authorised by the Collector may 
enter upon the land and take possession 
of the same, if necessary by using such 
force as the circumstanc2s may justify. 
But, whatever be the urgency, every 
authority will have to act in accordance 
with law and the court zannot but step 
in if there has been violation of law. 


Held that since there had not been 
any compliance with sub-sec, (3) of Sec- 
tion 11, the action initiated by the 
District Collector with the concurrence 
of the Executive Eng:neer, National 
Highway, Ernakulam, Executive Engi- 
neer, P. W. D. (B&R), Ernakulam and 
the Commissioner of Police to demolish 
the bunks by the road side in the Co- 
chin Corporation where petty traders 
were carrying on their trades was not 
in accordance with law. Quashing the 
proceedings and prohibiting the Col- 
lector to further proceed on the basis 
of the actions initiated, the Court 
directed the Collector to give a reason- 
able notice of at least 14 days to the 
unauthorised bunk owners to remove 
the bunks by the road side. 


As regards the bunks put up with the 
help of the Corporation or bunks con- 
structed by the Corporation, the. Court, 


‘Ss, 5, 
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held that the Collector should discuss 
the matter with the authorised repre- 
sentatives of the Corporation and 
a period decided at the conference for 
the removal of the bunks, In cases, 
where it was felt interest of justice re- 
quired some alternate sites be given, 
alternate sites could be fixed up at the 
conference and time allowed for re- 
moval of the bunks to that place, 

(B) Kerala Municipal Corporations 
Act (30 of 1961), Ss, 3 (29), 210 (2) — 
Members of public have legal right to 
use foot paths in an unobstructed man- 
ner — It is duty of Collector and Cor- 
poration to remove obstructions in pub- 
lic streets, 

It is the duty of the Collecter as well 
as the Corporation to remove the ob- 
structions in the public streets. . What- 
ever be the difficulties that may be 
caused to petty traders, the members of 
the public have got a legal right to use 
the foot-paths in an unobstructed man- 
ner, The Corporation and the Revenue 
authorities have a legal duty to see that 
such right of the public is maintained. 
Where it is possible to: give alternate 
sites, certainly the deserving among the 
petty traders selected on a proper basis 
should be given the. same. In such a 
case the Corporation and the Govern- 
ment officers have to act in co-operation 
for public good, 

M. K. Damodaran, V, K. Ravindran, 
P. V. Mohanan, $S, Easwara Iyer, E. 
Subramani, V. N, Achutha Kurup, P., R 
Nambiar, P, Radhakrishnan and George 
Varghese Kannanthanam, for Petitioners; 
M.: P. R. Nair, M. K. Chandramohan 
Das, Govt, Pleader and C, K, S, Panic- 
ker, for Respondents, 
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AIR 1982 NOC 119 (MADH. PRA.) 
: 1982 Tax. L. R. 347 ) 
FULL BENCH 
G. P, SINGH, C. J., J. S. VERMA 
‘AND C, P, SEN, JJ. 
Controller of Estate Duty, M. P, Bho- 
pal, Applicant v, Smt, Rani Bahu, Op- 
posite Party, . l : 
Misc. Civil Case No, 35 of 1972, 
18-8-1981, l 
(A) Hindu Succession Act (30 of 1956), 
S. 14 — Estate Duty Act {34 of 1953). 
7 and 39 — Partition between 
husband, three sons and one grandson — 


D/- 
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‘Wife's right to get one-sixth share in. 


joint family property — ‘It was property 
within S. 14 of Hindu Succession Act — 
Death of husband — Only his five-sixth 
share passed on his death, ° 


In the instant case the wife was en- 
titled to 1/6th share in the joint family 
property that was divided by a parti- 
tion between the deceased and his three 
sons and a grandson of a predeceased 
son. The sons and the grandson declared 
in a surrender deed that they had no 
claim or share in the property allotted 
to the deceased, The surrender deed, 
did not mention wife’s name at all and 
no share was allotted to her. This fact, 
however, did not deprive the wife in 
getting the right to her share which she 
could have enforced by instituting a suit 
for reopening the partition, The right 
to get 1/6th share in the joint family 
estate which accrued to her at this stage 
was property within the meaning of 
S. 14 of the Hindu Succession Act and 
vested in her absolutely; from the date 
of commencement of ‘the Act, This 
right to get 1/6th share was in the en- 
tire property which after the partition 
came separately in the hands of the de- 
ceased and the three sons and grandson, 
The wife did not sue for partition. She 
lived as a member of the joint Hindu 
family with her husband, the deceased. 
She was not a coparcener, The deceased 
was the sole coparcener in this family 
but still in view of the: change of law 
brought about by the Hindu Succession 
Act she had a right. to share 1/6th in 
the property which the deceased obtain- 
ed in partition, The property that pass- 
ed on the death of the deceased within 
the meaning of S, 5 of the Estate’ Duty 
Act was only his 5/6th. share in the 
estate that he got on partition and 
which he held at the time of his death, 
the reason being that 1/6th of this estate 
was held by the deceased’s wife, the ac- 
countable person. The estate duty could 
not be charged on the whole of the 


estate but only on 5/6th which passed: 


on the death of the deceased under S. 5. 
Even applying S, 7 and S. 39, the same 
result follows, The coparcenary interest 
held by the deceased could not include 
the interest which was held by the wife 
and had there been a partition between 


the..deceased and his wife immediately - 


' before. his death, the. wife: would have 


„got. 1/6th . share, ‘Therefore it would not” 


be correct to _say ` that ‘the interest . of- 


A.I. R. 


the |. wife : was ‘one-half in the- estate’ 
which came to the deceased on parti- 
tion and that only half of the property 
would be deemed to have passed on the 
death of the deceased, 


Further, merely by standing oe or by 
not raising any objection a woman does 
not lose her right to get a share and 
such a conduct does not amount to ac- 
quiescence or reélinquishment, 

(B) Estate Duty Act (34 of 1953), S. 10 
~~ Applicability — Amount gifted dur- 
ing lifetime of deceased — S. 10 would 
not apply, 

In the instant case the deceased mada 
gifts in March, 1957 of Rs. 88,000/- to 
his four grandsons, The donees deposit- 
ed the amounts gifted to them with the 
firm of Babulal Dulichand in which the 
deceased was not a partner, This firm 
was later or reconstituted in Oct., 1961 
when the deceased was taken as a part- 
ner, The deceased continued to be 
a partner of this firm till his death, On 
22nd Oct., 1965 the donees withdrew 
their amounts deposited with this firm 
and reinvested them in new firms of 
which presumably the deceased was not 
a partner, It is therefore clear that 
when the gifts were made in Mar., 1957, 
the possession and enjoyment of tha 
property gifted was immediately assum- 
ed by the donees and the amounts re- 
ceived were irvested in a firm of which 
the deceased was not a partner, It was 
only in 1961 that this firm was recon- 
stituted bringing the deceased as a part- 
ner but by the reconstitution of the firm 
which made the deceased a partner, it. 
cannot be said that the possession and 
enjoyment of the property gifted was 
not retained by the donees to the entire 
exclusion of the donor or of any benefit 
to him by contract or otherwise within 
the meaning of S, 10. The benefit that © 
the deceased received from this firm 
was under the contract of partnership 
which reconstituted the firm, It was 
wholly unconnected with the gifts made 
to the donees, 


Held S. 10 will have no application 
under such circumstances, AIR 1973 SC 


1170 and AIR 1977 SC 463, Foll, M. G 


No, 531 of 1973, D/- 19-11-1979 (Madh 
Pra),. Rel, on, 


P. S. Khirwadkar, for. Applicant; B, Ly 
Nema, for Opposite Party. 
KY/LY/F456/81/JDD 

er Shes fg eae E — manament i 


Ro nany 


my 


-Q P, 


1982 


. AIR 1982 NOC 120 (MADH, PRA.) 
: 19382 Tax, L. R, 396 
FULL BENCH 

SINGH, C. J., J. S, VERMA 
AND C. P. SER, JJ, 
. Ramratan, Applicant v. The Contral- 
ler of Estate Duty, Madhya Pradesh-l, 
Bhopal, Opposite Party. 

Misc. Civil Case No, 453 of 1976, D/- 
46-12-1981. 


Estate Duty Act (34 of 1953), Ss, 5, 6 
== ‘Passes on death’ — Hindu undivided 
family — Deceased having nn son —- 
Partial partition between deceased and 
his nephew and nephew's mother — 
Wife could not get any share — Heid, 
entire property received by deceased on 
partial partition vested in deceased 
solely and so entire property passed on 
his death. 1980 Tax LR 1328 (All), Foll.; 
M, C. C. No, 137 of 19%6, D/- 3-8-1£77 
(Madh Pra), Overruled, 


K. B. Joshi, for Aplicant; B, K 
Rawat, for Opposite Party, 


AZ/BZ/A274/82/LGC 


AIR 1982 NOC 121 (NADH, PRA.) 
J. S. VERMA AND M, L. MALIK, Jd. 

Kirodimal Agarwal, Petitioner v, State 
of Madhya Pradesh and others, Ee- 
spondents, 

M.- P, No. 109 of 1981, D/- 19-3-1981. 


(A) M. P. Tendu Patta (Vyapar_Vini-- 


yaman) Adhiniyam (24 of 1964), S, 12-—- 
Disposal of tendu leaves purchased by 
State Govt, — Grant of 134 units out of 
total 1806 to Vipanan Sengh — Heid, 
monopoly was fot created in favour of 
Vipunan Sangh, (Constilution of India, 
Art, 14), 

There can be no monopoly unizss 
there is conferment of 2xclusive privi- 
lege to sell or trade in a commodity to 
the exclusion of others, 


Held, that there was no conferment of 
any exclusive privilege on the Viparan 
Sangh, to the exclusion >f all others to 
trade in Tendu leaves within the Stete. 
In all 434 units out of the total 1896, 
had been granted to the Vipanan Sangh 
so that more than 3/4th of the total 
units were available to persons other 
than the Vipanan Sangh It therefore, 
could not be said that the mode of s- 
posal for the year 1981 had resulted in 


_ 1982 A.I. R. Notes/5 VI 


1981, 
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creation of monopoly in favour of the 
Vipanan Sangh, AIR 1962 SC 386 and 
AIR 1979 Orissa 13, Foll . 

(B) M. P. Tendu Patta (Vyapar Vini- 
yaman) Adhiniyam (24 of 1964). S. 12 — 
Disposal of Tendu leaves purchased by 
State Govt, — Giving of preference to 
co-operative societies is not invalid. 
(Constitution of India, Arts. 14, 15 (4) 
and 19 (1) (g)).- 

Section 12 of the Adhiniyam gives 
sufficient discretion to the State in the 
matter of disposal of Tendu leaves. 
There is no inhibition against any 
change in the mode.of disposal for a 
subsequent year, provided there is 
€qual opportunity to all of the ‘same 
category at the threshold for entering 
into contract with the Government, 

Giving preference to the Vipanan 
Sangh, in the first instance to select tha 
units within the tribal areas and then to 
dispose of the remaining units to the 
others is not invalid, There is a distinc- 
tion between monopoly and preference. 
While no such monopoly in favour of 
the Vipanan Sangh can be validly made, 
giving of preference to the Vipanan 
Sangh to this extent is not discriminat- 
ory and does not violate the other pur- 
chasers’ right under Arts.,14 and 19 (1) 
(g) of the Constn, 

Held, further that inasmuch as pref- 
erence to the Vipanan Sangh, which 
was a Co-operative Society had been 
given to benefit the tribal populaticn in 
the tribal districts, classification on that 
basis was clearly permissible and did 
not violate Art, 14. 

Another reason to classify the Vipa- 
nan Sangh differently was that it 
worked through large sized Agricultu- 
ral Multipurpose Co-operative Societies 
which resulted in benefit to the tribal 
population within the tribal districts of 
the State. Art, 15 (4) of the Constn, was 
also, therefore, available since the bene- 
fit accrued to a socially backward class 
of citizens, ATR 1962 Sc 386, Foll, 
LY/AZ/F920/81/GDR 


AIR 1982 NOC 122 (MAD) ' 
: (1981) 94 M. L. W. 809 
GOKULAKRISHNAN, Offg, C. J. 
S. Rajalakshmi, Petitioner v. B, Satya- 
murthy and another, Respondents. 
C. R, P, No, 3504 of 1981, D/- §-11- 


a 


| 
| 
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(A) Madras City Civil Court Act (7 of 
1892), S. 4 (3) — Powers of Principal 
Judge Wife’s suit for maintenance 
withdrawn by Principal Judge from 
Sixth Assistant Judge u/s. 24, Civil P.C. 
— Suit transferred to Sixth Additional 
Judge for trial əlong |with husband’s 
petition for divorce ——| Held transfer 
was within pi of Principal Judge. 
(Civil P. C. (1908), S . 24). 

In view of Sec, 4 (D, the principal 
Judge is vested with powers to make 
such arrangements es hej may think fit 
for the distribution of the business of 


the court among the warious Judges 
thereof. i 
Held, the Principal J udge, having 


withdrawn the wife’s suit for mainten- 
ance from the Sixth Assistant Judge, 
City Civil Court, in exercise of the 
powers vested in him u/s! 24, Civil P. C., 
he had. ample powers u/s) 4 (3) io make 
such arrangements as -he thought ñt for 
the distribution of the cases and there 
was absolutely no bar for the Principal 
Judge, City Civil Court, Madras, to dis- 
tribute the withdrawn suit to the Sixth 
Additional City Civil Judge, Madras, in 
order that the same could be tried along 
with the original petition for divorce 
filed by the husband, | 


D. C. Krishnamurthi, for Petitioner, 


KY/AZ/F425/81/HR/RSK | 
| 


AIR 1982 NOC 123 (ORISSA) 
R. C. PATNAIK, J. 
P, Srirangu Patra, Petitioner v, State 
of Orissa, Opposite Party. 
Civil Revn, No. 349| of 1880, DZ- 
28-10-1981, | 


Arbitration Act (10 of '1940), S. 5 — 
Revocation of authority of arbitrator on 


ground of zpprehension! of party that . 


arbitrator would not act fairly — Such 
apprehension must be ‘real and not 
fanciful, | 


For the revocation of the authority of 
an grbitrator on ground that a party to 
the arbitration proceeding apprehends 
that the arbitrator would inot act, fairly, 
the apprehension of the party has to be 
real and not fanciful. The apprehension 
must be such as a prudent man in the 
facts and circumstances: of the case 
would entertain, AIR 1966 SC 1036, 
Foll. 
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A. L R. 


In the insiant case, two claims uf a 
contractor against the Government as 
regards the construction undertaken. by 
him were referred to an arbitrator, The | 
two claims were to be decided separate- 
fy and one after the other as agreed by 
the parties. The award made by the 
arbitrator as regards the first claim was 
made the rule of the Court, Subsequent- 
ly during the hearing of the second 
claim, an application for the revocation 
of the authority of the arbitrator was 
made by the Govt. on ground that, in 
view of the large amount allowed to 
the contractor by the arbitrator in his 
first award, the Government apprehend- 
ed that the arbitrator would not act 
fairly in proceeding with the second 
claim. 

Held, that the application was base- . 
less and the authority of the arbitrator 
could not be revoked, as the only pos- 
sible inference which could be drawn 
from the fact of the arbitrator’s first 
award becoming rule of court would bé 
that the first award was just and cor- 
rect and was not the outcome of favour 
or bias, 

Sitakanta Patnaik and S. K. Das and 
N. Patra, for Petitioner: Addl, Govt. 
Advocate, for Opposite Party, 


LY/AZ/G42/81/VVG/LGC-—H 


AIR 1982 NOC 124 (PAT) ' 
* 1981 B. L, J. 671 
BIRENDRA PRASAD SINHA 
AND M. P. VARMA, JJ. 

Kanhaiyalal Dabriwala, Petitioner ve 
State of Bihar and others, Respondents. - 

Civil Writ Jurn. Case No. 610 of 1978, 
D/- 18-8-1981. 

Bihar and Orissa Public Demands Re- 
eovery Act (4 of 1914), S. 5 (2)—— Loan 
advanced by nationalised bank -—~ Can- 
not be realised unless court fee is paid. 


The nationalised banks are corporate 
bodies and are not departments of the 
Government and, therefore, the loans 
advanced by them cannot be said to be 
payable to the Government, Hence for 
realisation of such loans court-fee must 
be paid, In the present case the requisi- 
tion being by a bank, the certificate 
proceedings cannot proceed unless the 
court-fee has been paid. 

G. C, Bharuka, Navaniti Prasad Singh, 
A. K. Jain and B. K, Bariar, for Peti- 
tioner; Ram Chandra Prasad Singh, 


1932 


Govt. Pleader No. 3, Braj Kishore Pra- 
sad Sinha Jr. Counsel te Govt, Pleader 
No. 3, B. P. Gupta and R. N. Gupta, for 
Respondents. l 
TY/KY/E622/81/JHS 


AIR 1982 NOC 125 (PUNJ. & HAR) 
— 1982 Tax. L. R. 3091 
FULL BENCH 


S. S. SANDHAWALIA, C, J. D. S. 
TEWATIA AND K. S. TIWANA JJ. 


M/s. Mathura Das Kundan Lal, Peti- 
tioner v. State of Punjab, Respondent. 

G, S. T. Reference No. 11 of 1974, D/- 
24-9-1981. 

Punjab General Sales Tax Act (46 of 
1948), Section 5 (1-A;, Proviso — 
Claim’ of exemption —— Reguirement as 
to production of certificate from register- 
ed dealer — Nature of. 


Where the sales tax was paid on Vana- 
spati ghee at the stage cf first sale i. e€. 
from the manufacturer to the unregis- 
tered dealer the tax could not be levied 
on the registered dealer who purchased 
the commodity from the unregistered 
dealer simply because his purchases 
were not from immediate registered 
dealer but were from unregistered 
dealers who had purchased from the re- 
gistered dealer and he could not produce 
a certificate from the registered dealer. 
(1981) 3 SCC 129, Fol, 

The words in the proviso mean a re- 
gistered dealer “from whom the goods 
were (originally) purchased” or “from 
whom the goods were purchased (at the 
first stage)”. 

Bhagirath Dass with Ramesh Kumar, 
for Petitioner; Mohinderjit Singh Setti 
Addl. Advocate General Puni ab, for Re- 
spondent. 

KY/KY/F15/81/SNV 


AIR 1982 NOC 126 ETN & HAR.) 
= 1982 Cri, L. F, 311 
FULL BENCH 
S. 5 SANDHAWALIA. C. J., C. S. 
TIWANA AND S. 5 DEWAN, JJ. - 
Kashmiri Lal, Petitioner v, State of 
Haryana, Respondent. 
Criminal Revn. No. 189 of 1979, Dj/- 
21-4-1981. 


(A) Prevention of Focd Adulteration | 


Rules (1955), R. 9 (G) (as it steod before 
4-1-1977) — Requirement uaus to time 
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limit within which copy of report of 
Public Analyst to be given to accused 
— Rule, though couched in mandatory 
terms, held, was directory in substance 
— Mere infraction irrespective of pre- 
judice would not  vitiate proceedings. 
(1978) 80 Pun LR 122 and 1980 Cri LJ 
1232 (Pt. C) (Punj), Overruled; 1977 Cri 
LJ 154 (Pt. A) (Cal), Dissented from; 
(interpretation of Statutes), 


Rule 9 (j) of the Prevention of Food 
Adulteration Rules 1955, which has now 
been substituted by R. 9A cannot be 
strictly applied so as to hold that non- 
compliance of any direction would 
necessarily imply a prejudice to the ac- 
cused whose benefit must go to him so 
as to end in his acquittal. However, it 
is open to the accused to establish mate- 
rial prejudice by such an infringement 
and if he does so it would be open to 
the Court to consider its effect on the 
prosecution launched against him. 

Rule 9 (j) is directory though ob- 
viously the Food Inspector upon whom 


. the duty is enjoined is obliged to follow 


the same, Even though the word “shall” 
has been employed in the opening part 
of R, 9 it cannot be said that the use 
of this word by itself is decisive. A 
statutory provision even though couch- 
ed in mandatory terms may in essence 
be directory. The exceeding of time 
limit in supplying to the accused a copy 
of report of the public analyst by a day 
or two or a few days would not neces- 
sarily or gravely prejudice an accused 
person in his defence during the course 
of the trial. On principle, therefore, it 
seems difficult to hold that the time 
limit mentioned in R. 9 (j) is so strict, 
rigid and inflexible that the very non- 
compliance thereof must entail a vitia- 
tion of the whole proceedings. 

Held, in the facts of the case that the 
accused who had attempted to thwart 
the prosecution by first absconding and 
later bidding his time till after the pas- 
sage of nearly four years of the taking 
of the sample of adulterated curd was 
far from having established any preju- 
dice to him by the non-compliance of 
R. 9 (j). He had the knowledge of the 
accusation against him sufficiently in 
advance so as to enable him to get. the 
second sample of curd examined by the 
Director of the Central Food Labora- 
tory. He made an application for its 
analysis after the stage of arguments in 
the case had been reached. Inevitably 


‘68 
by this time, the sample’ was decompos~ 
ed and, therefore, the accused could not 
derive any. benefit from! the report of 
the Director of Central Food Laboratory 
to the effect that although the sample 
was found to be intact! and properly 
sealed yet the contents thereof had de- 
composed and was not considered fit for 
analysis, (1978) 80 Pun LR 122 and 1980 
Cri LJ 1232 (Pt. C) (Punj), Overruled; 
1977 Cri LJ 154 (Pt. A) | (Cal) Dissented 
from; 1980 Cri LJ 772 (Punj), Approv- 
ed: AIR 1978 SC 933 and 1979 Cri LJ 
1440 (Guj) (FB), Rel. on. | 


(B) Prevention of Food Adulteration 
Act (1954), S. 16 (1) (a) (i) — Sale of 
adulterated curd — Milk-fat found to 
he §5 per cent deficient ‘and milk-solids 
non fat 10 per cent less than minimum 
prescribed standard — Sentence of nine 
months’ R.I. and fine of | Rupees 1,000/-, 
held, not severe, 

R. S. Mittal, for Petitioner: H. S. Gill, 
A. A. G, (Haryana), for Respondent, 


LY/LY/F859/81/GDR 


AIR 1982 NOC 127 (PUNY. & HAR.) 
J. V, GUPTA, J, 

Rajesh Kumar, Petitioner v, Kulwant 
Rai, Respondent. 

Civil Revn, No, 1001 of 1978, D/- 28-9- 
1981 

Punjab Urban Rent Rests iction Act 
(3 of 1949), S. 13 (8) (a) —- Bona fide re- 
quirement -— Minor Landlord requiring 
premises on ground that | he was living 
with step-brother at his | mercy and his 
mother could not pull | along with 
brother’s wife — No evidence that land- 
lord had vacated any residential build- 
ing without sufficient cause after step- 
brother’s marriage or that he had some 
other house — Held bona fide require- 
ment of landlord was proved. 

G. R, Majithia, for - Petitioner; H, L. 
Sarin, Sr. Advocate (R. D. Sarin’ with 
him), for Respondent, | 


KY/KY/F14/81/HR/RSK ! 


AIR 1982 NOC 128 (RAJ.) 
: 1982 Raj. L., W. 482 
S. K. MAL LODHA, J. 
Union of India, Petitioner v, State of 
Rajasthan, Respondent. 
' Civil Revn. Petn. No. ae of 1981, DI- 
2-9-1981, 
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step- 


A.I R 


Constitution of India, Art, 131 — Suit 
before District Judge filed by State Gov- 
ernment against Union of India for re- 
covery of damages — Maintainability — 
Suit arising out of contract — It cannot 
be a dispute between State and Union 
of India as envisaged under Art. 131 — 
Suit could be entertained by District 
Judge. (Civil P, C. (1908) S, 9). 

Where the State Government had filed 
a suit in the Court of District Judge 
against the Union of India for recovery 
of damages an the ground that the goods 
which were delivered to the Railway 
Administration were damaged on ac- 
count of negligence on the part of the 
Railway Administration, the right to 
recover damages arising out of the con- 
tract in the suit could not be said to re- 
late to the existence or extent of the 
‘legal right? as contemplated by Art. 131. 
Hence the suit between the State and 
the Union of India could be entertained 
by the District Judge. 


The ‘legal right’? contemplated by 
Art. 131 is a limited right and that if 
there is any Cispute between the State 
and the Union of India emerging out of 
contractual obligations, such dispute 
will not fall under Art. 131 and as such, 


it will not be attracted. 


A. K. Mathur, for Petitioner; R. Balia, 
Dy. Govt, Advocate, for Respondent, 


LY/AZ/F759/81/PGS 


AIR 1982 NOC 129 (ANDH. PRA) 
‘“MADHAVA REDDY AND 
PUNNAYYA, JJ. 

Babulal, Appellant v. Divisional Forest 
Officer, Hyderabad and others, Respondents. 


Writ Appeal No. 538 of 1980, D/- 5-12- 
1980. 


Andh, Pra. Forest Contract (Disposal of 
Forests Produce) Rules (1977), R. 4 (i) — 
Sale of fores¢ produce — Publication is es~ 
sential. 


In the instant case the person to whom 
the privilege cf sale of forest produce was 
granted was already determined, but only 
the price was to be fixed. Thereby excluding 
the possibility of publicity and an opportu- 
nity to others to obtain the same privilege 


by negotiation. Since R. 4 G) requires pub- - 


licity in case of every mode of sale, the 
Goverment, though empowered to sell by 
negotiation, would be required to -give' pub- 
licity to its intention to.sell by . negotiation 
before deciding upon giving it to that per- 


r” 


-1982 


son by way of negotiation. Such a notice 
was neither issued before the sale notice mor 
was it issued subsequently. Further whea a 
sale notice is issued as envisaged by R. 4 (i) 
‘that sale notice, as laid down therein, must 
be issued well in advance of the proposed 
date of sale. In other words, the date of 
sale has to be specified in the notice, If the 
date of sale is to be specifed, obviously in 
what manner the sale woukd_be effected ias 
to be indicated, whether it would be by 
public auction or by tenders or by nego-ja~ 
tion. Of course, where such notice is issued 
by the sale notice issuing authority, sach 
authority not being the Government or any 
officer authorised by the Goveraoment to 
conduct any-sale by negotiation, the sale in 
pursuance of such a notice cannot be effect- 
ed by negotiation for under the proviso to 
R. 3 (iii) the sale conducting officer himself 
was not authorised to sell by negotiation. 
Such a sale notice could only envisage a 
sale by any method other than by negoila- 
tion. If such a notice wer2 to be issued by 
the Government or an officer authorised by 
the Government, then perhaps any person 
receiving such a notice of becoming aware 
of such a notice would have had an oppor- 
tunity te negotiate. But, where the sale 
notice is not issued either sy the Govern- 
ment or any officer authorised by it, no one 
could have envisaged that the sale would be 
effected by negotiation. AIR 1979 SC 1528 
and AIR 1980 SC 1992, Fcil.; AIR 1972 SC 
i816, Dist. 


M. L. Ganu, for Appellant; Govt. Pleader 
for Industries on behalf of (Nos. 1 to 4) 
and P. Innayya Reddy (for No. 5), for Re- 
spondents, 


FY/HY/D8/81/JDD 


AIR 1982 NOC 13) (CAL) 
R. N. PYNE J. 


E. R. Squibb and Sons INC, Appellant v. 
The Registrar of Trade Marks and anotter, 
Respondents. 


Appeal No. 146 of 1975, D/- 22-7-1981. 


Trade and Merchandise [Marks Act (43 of 
1958), Ss. 11 (a), 9 and 23 (1) -— Applica. 
tion for registration of name “Depicillin”’ as 
trade mark of applicant’s medicinal product 
— Objection by foreign company that “Epi- 
cillin” was recognised by V’. H. O. as nen- 
proprietary name of antib.ofic not estab- 
lished —- Epicillin neither known nor avail- 
able in India ~- No questian of “Depicillin” 
being confused with “Epicilin” could arise 
ander $. 11 (a) — Nor would registration 
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be barred under S. 9 -— Registration of 
“Depicillin” as trade mark was valid. 

On the application for registraiion of the 
name “Depicillin” as trade mark of the ap- 
plicant’s medicinal and pharmaceutical pro- 
duct a foreign company raised an objection 
that “Epicillin” being recognised by the 
World Health Organisation as non-proprie- 
tary name of an antibiotic registration of 
applicant’s mark was barred by S. 11 (a) as 
it was likely to be confused with “Epicillin”’ 
and also by S. 9 as it was descriptive of 
character or quality of goods to which it ap- 
plied. The objection that “Epicillin” was 
recognised by W, H. O. as non-proprietary 
name of an antibiotic was not established. 
“Epicillin” was neither known nor available 
in India. Epicillin did not appear in any 
pharmaceutical pharmacopeia or in Drugs 
and Cosmetics Act or Rules. It did not ap- 
pear in any Pharmaceutical Guide or Medi- 
cal Dictionary. There was no prohibition 
by Indian Govt. against registration of name 
containing the word “Epicillin”. Therefore 
it could not be said that registration of the 
mark “Depicillin” was likely to deceive or 
cause confusion in the trade with the mark 
“Epicillin”. Therefore S. 11 (a) was no bar 
to its registration. Since it was not estab- 
lished that “Epicillin” was in fact a non- 
proprietary name it could not be said that 
applicant’s mark connoted any direct refer- 
ence to the character or quality of the goods 
to which it applied. Therefore S. 9 also 
was no bar to registration of applicant’s 
mark. Hence registration of applicant’s mark 
“Depicillin” was-valid. 1000 Berlin 10, Dist. 


LY/AZ/G279/81/GNB 


AIR 1982 NOC 131 (CAL) 
RAMENDRA MOHAN DATTA AND 
C, K. BANERJI, JI. 

State Bank of India v. Associated Electri- 
cal Manufacturing Co. and others. 

A. F. O. O. No. 299 of 1976, DJ- 23-9- 
1981. l 

Civil P. C. (5 of 1908), O. 40, R. L — Pro 
interesse suo application — It need mot be 
made before Judge who Passed th2 decree. 

In an application pro interesse suo the 
Court is not invited to reinvestigate the 
tights of the original parties to the suit on 
the basis of the existing materials but te in- 


_Vvestigafe a new right by a new party which 


is sought to be agitated upon iew materials. 
That being so, this cannot be a matter which 
might pertain to the personal juzisdiction of 
the Judge who passed the decree. The learn- 
ed Judge who passed the -Jecree was not 
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called upon to decide this new: ‘right which 
has been raised by a third: party on new 
materials and as such the | |learned Judge’s 
impression or’ personal recollections are not 
involved so that the matter should have been 
brought up before the same learned Judge 
on grounds of propriety, ! 


LY/BZ/F828/81/AKI | 


I 
AIR 1982 NOC 132, (DELH) 
H. L. ANAND, J, 


M/s. Kailash Nath and ‘Associates, Peti- 
fonar v. Badri Pershad Seih and others, Re- 
spondents. 


I. A. Nos. 975 and 1671 of 1981 in - Suit 
No. 221 of 1981, D/- 14-9-1981. 


Civil P. C. (5 of 1908), O. 39, Rr. 1 and 
2, S. 151 — Application for interim injunc- 
tion — Considerations -— | Suit for specific 
performance of agreement ‘to develop pro- 
perty into group housing scheme — Interim 
application for maintaining status quo — 
Held, on facts, plaintiff was entitled to interim 
protection. sare Relief Act (41 of 1963), 
S. 14 (3) (©); T. P. Act (1882), S. 53-A, Pro- 
viso). 


3 ł 

When a Court is called upon to consider 
at an interlocutory stage of the proceedings 
“Gf the plaintiff has a prima facie case for an 
interim protection being given to the plain- 
tiff, the jurisdiction as also the function of 
the Court is rather restricted and cannot be 
extended beyond an examination if the case 
sought to be set up by the’ plaintiff deserves 
consideration, is not lacking in bona fides 
and does not suffer from infirmities which 
are ex facie fatal to it and in such a case it 
is neither necessary nor desirable for the 
Court to either travel beyond the formula- 
tion of the questions that fall for determination 
or to make an attempt to answer the ques- 
tions at that preliminary stage of the pro- 
ceedings when parties have ‘still fo produce 
material in support of their, respective cases. 
A deeper examination of the question at that 
stage tends to not only prejudice the parties 
because they are still to produce material in 
support of their contentions but may also 


srejudice. the ultimate trial | of the questions ` 


because of expression of any definite opinion 
by the Court at that stage. | 

The plaintiff filed a suit for specific per- 
formance of an agreement between it and 
the defendants for development of the pro- 
perty of the defendants into: a group housing 
scheme.‘ The plaintiff had ‘paid substantial 
amount tu the defendants and had devoted 
attention, effort and time to the promotion 


ALR. 


of the project of the group housing scheme 
and consistently pursued it until the stage of 
receiving municipal sanction. The plaintiff 
also filed an application for maintenance of 
status quo. The defendants resisted the 
claims and stated, inter alia, that the agree- 
ment was a tentative draft, that it had be- 


come null and void for violation of condi- ` 


tion of time limit, that it was a ‘construc- 
tion contract’ not specifically enforceable, 
that the project had now been abandoned, 
that they had agreed to sale property to de- 
fendant No. 5 and had put him in possession 
also. The defendant No. 5 also resisted the 
Claims and stated, inter alia, that he had 
agreed fo purchase fhe property bona fide 
and without knowledge of arrangement be- 
tween plaintiff and defendants and had 


aiready let it out to others, that the arrange- 


ment was so unreasonable that it could , not 
be made a basis of any restraint on the de- 
fendants, 


Held, that the plaintiff had a prima facie 
case not only tecause the suit of the plain- 
tiff raised fair questions that would deserve 
to be considered at the trial but also because 
the conientions raised by the plaintiff prima 
facie appear to have considerable substance 
and the suit of the plaintiff did not suffer 
from any fatal infirmity and there was no 
other reason way the interim protection, 
sought by the plaintiff, should not be given 
to them. The equities and the balance of 
convenience also favour the grant of an in- 
terim relief. It is well settled that where the 
dispute relates to immovable property, its 
status quo shotld be preserved, during the 
pendency of the proceedings. 


L. M. Singhevi, Sr. Advocate with C. K. 
Mahajan, for Petitioner; Dr. Y. S. Chitley, 
Sr. Advocate with R. R. Kapoor and P, P. 
Bansal, for Respondents, 


LY/BZ/G218/81;AKI 


AIR 1982 NOC 133 (DELHD 
: (1981) 19 DLT 258 
' SULTAN SINGH, J. 


Gurbachan Singh, Appellant v. Raj Paul, 
Respondent. 


S. A. O. No. 17 of 1978, D/- 10-2-1981. 


Delhi Rent Control Act (59 of 1958), Sec- 
tion 14 (1) (9 — Petition for eviction under 
— Ingredients to be proved —— Words “Land- 
lord has no other reasonably suitable accom- 
modation” — Implication of. 

To obtain an order of eviction under Sec- 
tion 14 (1) (e) the landlord has to prove that 
he is the owner, that the premises were let 


~Y; 


for residential purposes, that he bona fide 
requires the premises and that he has no 
other reasonably suitable residential accom- 


modation. The last two irgredients are in- 
ter-dependent. If he has a reasonably suit- 


able residential accommodation it may be- 


held that his requirement is not bona fide. 
The words “the landlord hes no other rea- 
sonably suitable residential accommodation” 
imply three essential things: (1) the landlord 
must have a legal right to reside in the said 
accommodation, (2) the residential accom- 
modation must in fact be <evailable for oc- 
cupation and, (3) the same must be rea- 
‘sonably suitable for him. f he resides in 
the premises of others on leave and licence 
basis, it cannot be said that he has a reason- 
ably suitable accommodatior. As he has ne 
legal right to continue‘ occupation of existing 
premises in such a case, it is not necessary 
for him to prove that it is not suitable for 
his need and for the need of his family. It 
is also not necessary to produce the owner 
of other premises to depose that such person 
does not want him to contnue to occupy 
the premises. 

P. P. Juneja with Sodhi Teja Singh, for 
Appellant; Miss Anjana Kalia, for Respon- 
dent. i i 


CY/HY/B665/81/VSS/SSG-H. 


AIR 1982 NOC 134 DELHAD 
: (1981) 20 DLT 389 
D. R. KHANNA, J. 
M/s. S. K. Construction ?vt. Ltd, New 


Delhi, Petitioner v, Municizal Corporation 
of Delhi, Delhi, Respondent 


Civil Revn. Ne, 22 of 1931, D/- 3-8-1981. 


(A) Delhi Municipal Corporation Act 
(66 of 1957), Ss. 114, 2 (241, 119 — Pro- 


perty tax — Imposition of — Lessee’s rights 
in respect of plot purchased from Delhi 
Development Authority — Lessee’s rights 
can be treated as ‘land’ within the meaning 
of S. 2 (24), and can be subject matter of 
property tax under S, 114, 

There is little doubt that the definition of 
the term “land” as given in S. 2 (24) of the 
Act is comprehensive to include benefits to 
arise out of land, things ettached to the 
earth or fastened to anything attached to the 
earth and rights created by law over any 
street. 


In the instant case the petitioner had pur- 
chased the perpetual lessee rights in the plot 
from the Delhi Development Authority on 
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which property tax was imposed by the 
Municipal Corporation. .Those were valu- 
able rights and the lease conferred long 
term benefits in petitioner’s favour over the 
land. The lessee rights clearly fell within 
the meaning of term “land” under definition 
given in S. 2 (24) Thus irrespective of the 
ownership of the land continuing to vest in 
the Union of India, and such ownership be- 
ing not assessable to property tax in view 
of provisions contained in S. 119, the lessee 
rights themselves could be treated as “land”. 
Such land could surely be made subject 
matter of property tax under S. 114. 

(B) Delhi Municipal Corporation Act 
(66 of 1957), S. 120 (1) (c) — Liability for 
payment of property tax under Cl. (1) (9 — 
Expression “Tight to let? — Liability depends 
on vesting of right to let the property. 


The person who would be primarily liable 
for the payment of property tax under 
Cl. (1) (c) is “in whom the right to let the 
land vests”. 


If the right to let did not without fetters, 
vest in the person during the relevant year, 
and the same was entirely dependent upon 
the absolute discretion of a third body, it 
may not be possible to term it “a right”. 
The existence of right normally should have 
inherent characteristics of power and discre- 
tion depending upon the volition of the per- 
son concerned. He should be able to avail 
and exercise the same of his own and at his 
discretion. If, however, it is qualified upon 
the sanction or approval of a third party, 
then the paramountcy vests in such party, 
and if it chooses to allow, that, it is more 
in the nature of a benefit or favour extend- 
ed to the person concerned. It may, of 
course, thereafter acquire the status of right, 
In the instant case the matter raised a prima 
facie case and. the controversy was rendered 
worth givin a trial. 


(C) Delhi Municipal Corporation Act 
(66 of 1957), Ss. 169, 124, 126 — Levy of 
property tax on plot of land belonging to 
petitioner — Proceedings under Ss, 124 and 
126 — Suit filed by petitioner for permanent 
injunction restraining corporation from re- 
covering tax — Proper remedy alleged to be 
appeal under S. 169 — Held, that when the 
demand raised against the - petitioner was 
absolutely not sustainable under law, suit 
could uot be held ‘to be not maintainable. 

D. R. Mahajan, for Petitioner; R. P. Rao, 
for Respondent. l 


TY/K-Y/E692/81/SAD/MVI-H 
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AIR 1942 NOC 135 (GAUHATI) 
(AGARTALA BENCH) 
S. M. ALI, J 

Bhuban Mohan Das, Petitioner v, 
of Tripura and others, Respondents. 

Civil Revn. No. 1) of 1980, Dj- 10-6-1981. 

Civil P. C. (5 of 1908), S S.! 115 — Error of 
procedure — Suit for declaring promotion 
of defendants as void and | for temporary 
injunction -— Trial Court! granting tempo- 
rary injunction — Appellate Court consid- 
ering rules framed subsequcnt to suit in 
deciding matter of temporary injunction ~- 
Held, Appellate Court committed error of 
procedure by taking into consideration sub- 
sequent event of change in the rules. 

A. M. Lodh, for Petitioner, D. P. Kundu, 
Advocate-General, M. K. Dutta and B. Das, 
for Respondents. | 
SY/AZ/E841/81/MBR | 

VEIE EEEE 
AIR 1982 NOC 136 (GAUHATD 
K. LAHIRI AND E. L. HANSARIA, JJ. 

Damodar Chandak, Appellant v. Hindustan 
General Insurance Society Ltd. and others, 
Respondents. 

M. A. (F) 59 and 60 of | 1977, Dj- 
1981. | 

Motor Vehicles Act (4 of 1939), S, 95 (2) 
(c) — Liability for payment of compensa- 
tion — It rests entirely on the insurer — 
Owner and/or driver cannot be made tc pay 
half of compensation. | 

D. K. Bhattacharyya, H.K. Sarma and 
Mrs. J. Bora, for Appellant; S. S., Sarma, 
Sulaiman and H. Rahman, for Respondents. 


JY/LY/E837/81/VRK/RSK | 


State 
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AIR 1982 NOC 137 (GUJ) 
B. K. MEHTA, J. 


Sheth ChinubLai Chimanlal, Ahmedabad, 
Petitioner v. State of sai and another, 
Respondents. 


Special Civil Appin. No. ' 642 vË 1977, DJ- 
21-8-1981. 


(A) Gujarat VOEE SETEE Lands Ceiling 
Act (1960), S. 6 — Ceiling area — Computa- 
tion of Evidence as to sfatus of person 
~— Admissibility cf. (Evidence Act (4572), 
S. 3). 

It cannot be said that the evidence adduc- 
ed by the petitioner, a Karta of HUF, com- 
prising of the statement $ accounts, assess- 
ment proceeding, the audited accounts, 
*balance-sheets, etc., were not admissible in 
evidence and unless the status is established 
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A. I. R. 


in terms from tie revenue: records, a person 
cannot succeed in establishing his status 
dehors the said records, 


(B) Hindu Lew — Joint family property 


' =— Property purchased out of income ob- 


tained from share in the ancestral property 


-— It would be accretion to joint family 


property and would be impressed by thaf 


character, 


\ (©) Gujarat Agricultural Lands Ceiling 
Act (1960), S, @ (2) — Ceiling area — Com- 
putation of — Joint Hindu family of less 
than five members — Lands held by indivi- 
dual member o? such family Cannot 
clubbed with the holding of joint family 
under S. 6 (2). 


(D) Gujarat Agricoltural Lands Ceiling 
Act (1960), Ss. 6, 15 Ceiling area 
Computation of — Person holding land in 
individual capacity and also as sharer in 
joint family -— Computation should be unit- 
wise. 

‘When ceiling authorities are faced with 
the problem of determining the extent of 
surplus land of an individual person having 

a share in the land of the joint family. the 
authorities must determine the land unitwise, 
that is, in the -ndividual capacity of that 
Person as well as the sharer in the joint 
family and for that purpose decide the land 
ic which a joint family is entitled to undcs 
S. 6. 

V. S. Parikh with M. D. Pandya, for Peti- 
tioner; C. K. Takwani, Asstt. Govt, Pleades 
i/b M/s, P. & Company, for Respondents, 


LY/LY/F726/&1/VNP 


AIR 1982 NOC 138 (GUY) 
: (1681) 22 Guj LR 674 
B J. DIVAN, C. J. 


Nafisaben, Petitioner v. John and others, 
Respondents. 


Civil Revu. Apple. No. 1387 uf 1978, DJ- 
30-12-1980. 

Bombay Rerts, Hotel and Lodging House 
Rates Control Act (67 of 1947), S. 28 (D) — 
Jurisdiction — Suit for possession on basis 
that defendants were trespassers — Question 
whether defendants were tenants under Sec- 
tion 5 (11) (c) also arising for consideration 
— Court of Small Causes, held, had exclu 
sive jurisdictiom. (Civil P. C, (1908), S. 21). 

It is obviows that exclusive _ jurisdiction 
referred to in 5. 28 (1) is in three categories. 
Category (1) is in respect of any suit or pro- 
ceeding between a landlord and a tenant re 


M 


1982 


lating to recovery of rent o> possession of 


any premises to which any of the provisicns 
of Part II apply; Category (2) is to dec:de 
any application made under the Act, and 
Category (3) is to deal with any claim or 
question arising out of the Act or any of 
its provisions. That this is the proper inter- 
pretation as borne out by the conclud ng 
words of S. 28 (1). Therefore, it is only -he 
Court of Small Causes which had the exclu- 
sive jurisdiction to decide whether the defen- 
dants who were the daughter and other 
heirs of the deceased were within the defini- 
tion of “tenant” as set out in S. 5 (11) (©) 
of the Act. No other Court had jurisdiction 
to decide this question under S. 5 (11) (c) of 
the Act, 


Though the frame of the suit was on the 


basis that the defendants were trespassers 


and though it was the plamtiff’s case in the 
plaint that the defendants were trespassers 
and he would claim possession of the uit 
premises as if they were trespassers, in aati- 
cipation of the plea that night be raised 
(and which was in fact raised) by the deten- 
dants that they were tenants within the mean- 
ing of S. 5 (11) (c) of the Act, the plairtiff 
had also averred in the plaint that statutory 


-tenancy was not heritable and secondly that 


none of the defendants wes residing with 
the deceased tenant at the «ime of her death, 
It follows that the Court of Small Causes 
was the only Court which could have desid- 
ed the question whether the rights of the 
deceased tenant in respect of the suit pre- 
mises were heritable or not and if they were 
heritable, whether they were inherited by 
any of the defendants in tke suit and it was 
for the Court of Small Causes to decide the 
further question whether the defendants 
were protected by the definition of “tenent” 
occurring in S. 5 (11) (c) of the Act, AIR 
1980 Guj 89 (FB), Rel. ons AIR 1964 SC 
1348 and (1979) 20 Guj LE. 469, Dist. 

In any event, on the facis of the case, the 
plaintiff must be deemed to have waived the 
objection as to jurisdiction and that he Eav- 
ing taken the chance of getting a decree in 
his favour is now preclud2zd from contend- 
ing that the Court of Small Causes had no 
jurisdiction to try the suit. AIR 1966 SC 


‘634, Followed. 


S. H. Sanjanwala, for Pztitioner; K. K. 


Chokhawala, for Respondents. 


GY/TY/D314/81/JHS 
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AIR 1982 NOC 139 (HIM. PRA.) 
H. S. THAKUR, J, 


Nirmal Chand, Plaintiff v. Jagan Nath 
and. others, Defendants. 

Civil Suits Nos. 17 of 1978 and 20 of 1980, 
D/- 23-10-1981. 

Partnership Act (9 of 1932), S. 69 (1) and 
(2) — Applicability — Unregistered partner- 
ship firm — Dissolution of — Suit for pos- 
session of premises of partnership business 
for rent as damages and for damages for 
unauthorised use of goodwill of firm — Suit 
not filed for and on behalf of firm —~ Suit 
not to enforce any right arising from a con- 
tract or conferred by the Act —- Held that 
the provisions of S. 69 (1) and (2) were not 
applicable and hence suit was maintainable. 

K. D. Sud, for Plaintiff; B. Sita Ram, for 
Defendants. 

LY/BZ/G29/81/LGC 


AIR 1982 NOC 140 (HIM. PRA.) 
VYAS DEV MISRA, C. J. AND 
H. S. THAKUR, J. 


- Smt. Uma Devi and etc., Petitioners v. 
Smt. Rajkumari and etc., Respondents. 

Civil Revns. Nos. 178, 189, 199, 209, 216 
and 217 of 1980, D/- 31-12-1980. 

Civil P, C. (5 of 1908), O. 18, R. 3-A — 
Rule is a procedural one —— Court can ex- 
amine a party at a later stage — Party is 
not bound to ask for permission of the 
Court before examining his first witness — 
Court to record reasons in writing while 
allowing party to examine himself at a later 
stage. 

Kapil Dey Sud and Gian Chand Gupta, 
for Petitioners; Kailash Chand, for Respon- ` 
dents. 

CY/CY/B212/81/VSM/SSG 


AIR 1982 NOC 141 (J. & K) 
: 1982 Cri LI 297 ` 
FULL BENCH 
MUFTI BAHA-UD-DIN 
FAROOQI, Actg. C. J., DR. A. S. ANAND, 
I. K. KOTWAL AND G. M. MIR, JI. 

Prem Singh, Petitioner v. State and an- 
other, Respondents. 

Cr, O. Appin. No. 89 of 1976, D- 
1981. 

J. & K. Criminal P. C. (1989 Svt.), Ss. 369, 
561-A — High Court — Powers of — Judg- 
ment validly pronounced — Review, revoca- 
tion or alteration in exercise of inherent 
powers -— Barred under S. 369 — Bar under 


21-8- 


_S. 369 does not, however, operate if judg- 


| 
i 
| 
jt : 
ment is nullity. ((i) Criminal P. C. (1898), 


Ss. 369 and 561-A; (ii) J. & K. Constitution 


Act (1996 Svt.), S. 102). | 


There is no provision either in the J. & K. 


Constitution Act of 1996, or in the Letters” 


Patent enabling the High Court to alter or 
review its judgment passed jin exercise of its 
criminal jurisdiction. It necessarily follows 
that Sec. 369 of the J. & Ki Cr. P. C. does 
mot give to J. & K. High (Court increased 
powers which any other High Court in India 
does not possess under the corresponding 
section of the Criminal P. C., 1898. Sec- 
tion 561-A is couched in identical terms in 
both the Codes. 


Thus where the decision has been validly 
pronounced and is not a nullity, the High 
Court has no power to revoke, review, of 
alter its own judgment in a criminal case 
whether such decision has been rendered in 
exercise of its appellate or revisional juris- 
diction, 1979 Cri LJ 33 (SC), Rel. on. 


If there is no decision because it is a 


nullity, the bar under S. 369 cannot operate. — 


Cases are conceivable where the order pass- 
ed in appeal or revision is a nullity not be- 
cause of any procedural non-compliance by 
the Court of appeal or revision, which goes 
to the root of the matter, but because the 
order passed by the trial Court itself is 
found to be a nullity. That may be so 
where the trial Court has passed the order 
in violation of principles of! natural justice 
and the appellate or the revisional Court 
had no jurisdiction of its own to make an 
order but its jurisdiction is jonly to confirm 
or set aside the order of the trial Court. 
In such cases, the order passed in appeal or 
revision would be a nullity because in law 
the order of the trial Court! will be deemed 
to be non-existent and it would necessarily 
follow that there was no order which the 
appellate Court or the revisional Court would 
confirm or set aside. Consequently, it shall 
be open to the appellate Court or the revi- 
sional Court, as the case may be, to proceed 
to rehear the case as if the! order already 
passed by it did not exist. Section 369, Cri- 
minal P. C. would not stand in its way. 
(1925) 26 Cri LJ 370 (Mad) and (1927) 28 
Cri LJ 831 (Cal), Rel. on. | -~ 

Joginder Singh, for Petitioner, S. D. 
Sharma, for Respondents. 


LY/LY/E747/81/DVT 
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ALR 
AIR 1982 NOC 142 (J. & K.) 
: 1981 Srinagar LJ 34 
DR. ADARSH SEIN ANAND, J. 


Wardman Finance Corpn., Petitioner v, 
ria Ahmad Lone and another, Respon- 
ents, 


Arbitration Appln. No. 105 of 1978, DJ- 
26-8-1980. 


Arbitration Act (10 of 1940), Ss. 20, 41 
— Application by unregistered firm for filing 
arbitration agreement — Subsequent regis- 
tration during pendency — Firm applying 
for withdrawal of application and permis- 
sion to file fresh one — Permission cannot 
be granted — Non-registration of a firm on 
the date of application — Not a formal 
defect but goes to root of the matter — Apa 


- plication by unregistered firm for filing arbi- 


tration matter is not maintainable. (Civil 
P. C. (1908), O. 23, R. 1; Partnership Act 
(1932), S. 69). 


V. S. Malhotra, for Petitioner; 
Malik, for Respondents. 


LX/AY/G927/80/VCD/DV¥F 


M. S. 


AIR 1982 NOC 143 (KANT) 
: (1981) 2 Kant LJ 465 

M. P. CHANDRAKANTARAJ URS, J. 

Mahadevappa, Petitioner v. Marithayamma 
and others, Respondents. 

Civil Revn. Petu. No. 3662 of 1980, DJ- 
19-8-1981. 

Civil P. C. (S of 1908), Ss. 54, 151, O, 20, 
R. 18 — Suit for partition decreed — Warrant 
of execution sent to Dy. Commissioner — 
Survey Supervisor to whom it was in torn 
sent refarning it without execution in view of 
certain govt. circular —- Held action of Dy. 
Commissioner or that of Survey Supervisor 
could not be questioned in Civil Court, pro- 
per remedy was to approach the Collector. 
AIR 1964 Mys 169 and (1965) 2 Mys LJ 768, 
Rel. on. 

M. Shivappa, for Petitioner; B. M. Chan- 
drasekharaiah, for Respondents. 
KY/CZ/E954/81/RSK 


AIR 1982 NOC 144 (KANT) 
w (1981) 2 Kant LJ 124 . 

M, P. CHANDRAKANTARAJ URS, J. 

Bichal Hanumanthayya, Appellant v. Bichal 
Venkatswamy and another, Respondents. 

Regular Second Appeal No. 1381 of 1974, 
Dj- 3-4-1981. 

(A) Specific Relief Act (47 of 1963), Sec- 
tion 38 (3) b) — Perpetual injunction — 


-Y 


x 


4) 


1982 


Plaintiff alleging that aftempt of defendant of 
growing paddy in his land was damaging 
yielding fruits trees grown by him on ak 
joining land — No dispute as to title of pri 
perty involved — Plaintiffs suit for perpetual 
injunction without seeking declaration of 
fifle is maintainable. AIR 1952 Cal 74, AIR 
1952 Cal 364, Disting. 


(B) Civil P. C. (5 of 1908), S. 100 — Se 
cond appeal — Certificate issued ‘by focal 
Horticultural Officer to the effect that he 
found fruit yielding trees on plaintiff’s land 
aid cultivation of paddy im adjoining land 
by defendant would affect roofs of trees on 
account of injunction of water resulting in 


destruction of trees —- No objection raised 


for document being marked in evidence in 
lower appellate Court — Document cannot 
be said to be inadmissible at the stage of se 
cond appeal. 


(© Karnataka Irrigation Act (16 of 19€5), 
Ss. 69, 32 — Jurisdiction of Civil Courts — 
Matters arising under Act — Bar of — Sec- 
tion 69 in no way acts as total ouster of 
jurisdiction of Civil Court. (Specific Re-ief 
Act (1963), S. 38). 

In the instant case the plaintiff alleged that 
the attempt of defendant cf growing paddy 
in his land in contravention of S. 32 was 
damaging fruit. yielding trezs grown by him 
on the adjoining land and filed a suit for in- 
junction restraining the defendant from grow- 
ing irrigated paddy crop in his field. 


Held the suit was maintainable. “he 
threaten acts of defendants and the appreben- 
sion of injury likely to be caused to plaint-ff’s 
fruit trees is not a matter arising under the 
Act. It is inherent right of the adjoining 
land holder to protect his property whick. is 
recognised and provided for in S. 38 of Spsci- 
fic Relief Act. Therefore S. 69 in no way 
acts as a total ouster of jurisdiction of Civil 
Court or creates bar. Trece, the threatened 
action of defendant to grow paddy in his 
land is in express prohibiticn of S. 32 of the 
Act and therefore liable to be dealt vrith 
under sub-sec. (4). But it does not mean that 
if such a plea is put forward, Civil Courts 
which are competent otherwise to entertain 
suits should totally ignore the prohibifion 
contained in that section and not loan in 
favour of plaintiff. 


B. S. Raikote, for Appellant; N. Santhosh 
Hegde, for Respondents. 


GY/GY/D108/81/SAD/SNV 
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AIR 1982 NOC 145 (KANT) 
: (1981) 2 Kant LJ 160 
K. A. SWAMI, J. 


Dr. Umesh Rai, Kadri Hills, Mangalore, 
Petitioner v. S. Saifullah Cjo. Far East Agen- 
cies, K. S. Rao Road, Mangalore and others, 
Respondents. 

Writ Pein. No. 9018 of 1978, D/- 29-5-1981. 

Karnataka Rent Control Act (22 of 1961), 
S. 59 — Karnataka Rent Control Rules under 
R. 4 — Residential Building —- Who can 
apply under R. 4 (1-A and 1-B) for registra- 
tion for allotment of premises. 

Rule 4 of the Rules can be availed of by 
only those persons and public authorities who 
have been enumerated in the said Rule and 
not by any other- persons or other public 
authorities. 

Rule 4 (i-A)} is not applicable to residen- 
tial buildings. A person not mentioned in 
R. 4 (1-A) and (1-B) is not entitled to re- 
gistration under the Rules. 

P. Vishwanath Shetty, for Petitioner: M. H. 
Motgi, Govt. Pleader (for Nos. 3 and 4). 
GY/TY/D274/81/KNA 


AIR 1982 NOC 146 (KANT.) 
: (1981) 2 Kant LJ 161 
K. JAGANNATHA SHETTY, J. 


Indra Prakash Chabra Bangalore, Peti- 
tioner v. Deputy Commissioner of Transports, 
Bangalore and others, Respondents, 

Writ Petn. No. 10213 of 1980, D/- 25-5- 
1981. 

Karnataka Motor Vehicles (Taxation on 
Passengers and: Goods) Act (10 of 1961), Sec- 
tions 6, 7 -—— Assessment to tax — Limitation. 

Section 7 of the Act is controlled by S, 6 
— The levy of tax after 3 years after the date 
when the tax fell due is barred by limitation. 

M. R. Venkatanarasimhachar, for Peti- 
tioner; B. B. Mandappa 3rd Addi. Govt. 
Advocate, for Respondents. 


GY/IY/D276/81/KNA 


AIR 1982 NOC 147 (KER) 
SUKUMARAN, J. 

L. R. Rangaier Sons (Pvt.) Ltd., Petitioner 
v. Chinnappa Rukhiyabi, Respondent. 

C. R. P. 27 of 1982-F, D/- 8-2-1982. 

Kerala Buildings (Lease and Rent Control 
Act (2 of 1965), S. 11 (3) — Eviction — Bona 
fide requirement of premises for starting 
business in rubber — Absence of details 
particularly of such business in eviction peti- 
tion — Prejudicial to tenant — However, 
tenant having not raised this point before 


| 
| 
76 : 
lower Courts order of eviction not interfered 
with, 

| 


In an eviction petition on ground of bona 
fide requirement of premists for starting a 
business a failure to disclose the particulars 
relating to the business proposed to be set up, 
would be fatal to such a petition. In order 
to effectively meet the case relating to the 
bona fides of the requirement of the premises 
by the landlord the tenant must be in a posi- 
tion to know such details, as otherwise it will 
not be possible for him ito establish the 
hollowness of the contention of the landlord. 
It is not enough for a landlord to make a 
bald statement in the petition and thereafter 
leisurely develop the case relating to the exact 
business proposed to be setiup in the build- 
ing in question. Yet another factor which 
justifies the Courts in insisting on the land- 
lord-petitioner giving such particulars in’ the 
petition itself is the requirement of a Court 
to know such particulars in order to evaluate 
the bona fides of the landlord. 


Where the landlord did not state the nature 
of business in eviction petition but stated in 
evidence that he proposed to, start business in 
rubber, the absence of pleading to that effect 
in eviction petition was prejudicial to the 
tenant. There was indisputable necessity for 
such specific and clear pleadings relating to 
the business proposed to be set up in the pre- 
mises. If, for example, the idea of setting 
up the business in rubber had been indicated 
in the petition, that would Have enabled the 
tenant to place before the Court such parti- 
culars and evidence as are necessary to estab- 
lish the improbability, if not impossibility of 
the landlord starting such a business, in view 
of the compliance with the statutory require- 
ments which have to be fulfilled before a 
person could set up business as a dealer in 
rubber. It is not as if that one could be a 
dealer in rubber if he has the capital and a 
place of business. Trade and other dealings 
in rubber are regulated by the Rubber Act 
and the Rules framed thereunder. Elaborate 
and strict conditions are to be satisfied before 
a person could obtain licence to deal in 
rubber. 1980 Ker LT 661, Foll. i 

However, the tenant in the instant case 
having not raised the aforesaid point at hear- 
ing before the lower Courts the order of 
eviction was not interfered with. 

V. P. Mohankumar and K., P. Sreekumar, 
for Petitioner; M. C. Sen, for Respondent, 
CZ/CZ/A902/82/AMG/LGC-H 
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AIR 1982 NOC 148 (KER) 
: 1982 Ker LT 141 
Ku. P. JANAKI AMMA, J. 
Dr. A. C. Mohammed, Petitioner v. Taluk 
Land Board and others, Respondents. 
C. M. P. No. 15923 of 1981 in C. R. P. 
No. 2812 of 1981, D/- 20-1-1982. 


Kerala Land Reforms Act (1 of 1964), Sec- 
tion 86 (2) — Kerala Land Reforms (Tenancy) 
Rules (1970), Rr. 94, 103-A — Revision 
against final order passed by Taluk Land 
Board filed long after passing of order but 
within limitation after service of order — 
Delay, held, should be condoned. (Limitation 
Act (1963), S. 5). 


Under R. 94 of the Rules any petition to 
the High Court from a final order passed by 
the Taluk Land Board should be preferred 
within a period of 45 days of the date of the 
order against which the petition is preferred. 
In view of S. 86 (2) of the Act and R. 103-A 
of the Rules the aforesaid period of 45 days 
should be counted from the date of service 
of the order on the person concerned. There 
is no provision in the Act and the Rules to 
enable the person affected by the order to 
know about the order, unless it is served on 
him. Consequently, where no copy of the 
order was served on the petitioner and he 
Was supplied a copy after a long lapse after 
passing of the order, the delay in filing revi- 
sion, held deserved to be condoned. 

P. A. Mohammed (T), for Petitioner; Govt. 
Pleader and P. V. Madhavan Nambiar, for 
Respondents. 


BZ/BZ/A476/82/AMG/SNV 


AIR 1982 NOC 149 (KER.) 
: 1982 Ker LT 23 
U. L. BHAT, J. 

Kadeeja Umma, Petitioner v. Taluk Land 
Board, Perinthalmanna and others, Respon- 
dents. 

C. R. P. No. 3308 of 1979 B, D/- 11-8-1981. 

Kerala Land Reforms Act (1 of 1964), Sec- 
tion 82 Explanation I — Notice — Death of 
Land holder — Two wives and minor child- 
ren left behind by him — Declaration of 
surplus land — Failure by Taluk Land Board 
to give notice to his all legal heirs —- Order 
of Board directing statutory family to sur- 
render excess land — Not proper, 

Chandrasekharan and Chandrasekhara 
Menon, for Petitioner; Govt. Pleader, fop 
Respondents. 


IY/KY/E213/81/VNP . 


wi 


1982 . 


AIR 1982 NOC 150 (KER.) 
V. KHALID, J. 
Dr. T. V. Noor Mohammed, Petitioner v. 


District Collector, Palghat and others, Res- 


han | 


pondents. 
O. P. No. 1856 of 1981-J, DW- 17-7-1981. 


(A) Kerala Land Acquisition Act (21 of 
1962), S. 19 (4) — Need of bus stand and 
shopping centre for Panchayet — Govern- 
ment sanctioned amount in 1880 —- Danger 
of sanctioned amount being lapsed — Resort 
to S, 19 (4) to avoid it — Not proper — 


Scope of S. 19 (4) explained. (Land Acquisi« 


tion Act (1894), S. 17). 


Where the need for a bus stand and a 
shopping centre found expression as early as 
in 1976 in a resolution of a Fanchayat, and 
on 27-2-1981 the Panchayat invoked the 


r emergency provisions because of the fear that 


f 


- cise of this power denies to the citizen his 


£ 


the amount sanctioned in 198) by the Gov- 
ernment would lapse if acquisition proceed- 
ings were not immediately taken up, the in- 
vocation of urgency clause under S. 19 (4) 
only for the purpose of avoicing the danger 
of the sanctioned amount getting lapsed was 
misplaced. The fact that the amount would 
get lapsed might be a strong circumstance 
for the Panchayat to act but that would nol 
satisfy the ingredients of S. 19 (4). The 
emergency should be reflected in the need of 
the acquisition and not in the availability of 
funds. The absence of proper exercise of 
mind rendered the action maia fide. Hence 
resort to S. 19 (4) in this cas2 was bad. 


Section 19 (4) denies to a citizen certain 
valuable rights. Courts have repeatedly dis- 
couraged exercise of this power. The exer- 


tight to apprise the authorities of the various 
facts affecting the acquisition, of the availa- 
bility of similar or better lancs in the neigh- 


bourhood, of the undesirabilizy of acquiring ` 


the land in question and of verious other cir- 
cumstances which might weigh with the auth- 
orities in some cases to reconsider their deci- 
sion. Courts have viewed the emergency 
mentioned in S, 19 (4) as onz that will not 
brook a delay of 30 days; far S. 5 gives to 
the party interested in proper-y sought to bə 
acquired only 30 days’ time for filing "his 
objections to S. 5 notice which notice is dis- 
pensed with if S. 19 (4) is invoked. 


(B) Kerala Panchayats Act (32 of 1960), 
Ss. 65, 57 (1) and (2) — Distinction between 
Ss. 57 (1) and 57 (2) pointed cut — Object of 
S. 65 explamed — For a purzose mentioned 
in S. 57 (2), emergency provision in S. 19 (4) 
of Kerala Land Acquisition Act cannot be 


4 
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invoked. (Kerala - Land Acquisition Act 
(21 of 1962), S. 19). 


The literal meaning of the expression ‘dis- 
charge of the functions imposed on it under 
the Act’ in S. 65 is that the Panchayat has a 
statutory duty to discharge its functions. Sec- 
tion 65 juxtaposed with S. 57 (1) and 57 (2) 
makes the object of the section clear, While 
in S. 57 (1) the expression used is only “with- 
in the limits of its funds” in S. 57 (2) the ex- 
pression used is “within the limit of its fund 
and wherever possible with Government aid” 
which again means that the purpose mention- 
ed in S. 57 (1) has to be discharged with its 
own funds without waiting for Government 
aid while S. 57 (2) enumerates purposes which 
can wait so that the Panchayat could not 
only use its funds but use Government aid 
when the aid comes. 


The public purpose for acquiring land for 
construction of bus stand and shopping 
centre for a Panchayat comes within items 
under S. 57 (2) (vi) (c) and (i), which are 
functions the discharge of which is not statu- 
torily imposed on the Panchayat. For such 
purposes acquisition proceedings can be in- 
itiated; but for such a purpose emergency 
provisions cannot be invoked. In other words, 
purposes mentioned in S. 57 (2) of the Kerala 
Panchayat Act will not justify a request for 
invoking the emergency provisions of Sec- 
tion 19 (4) of the Kerala Land Acquisition 
Act. ~ 


(C) Kerala Land Acquisition Act (21 of 
1962), S. 19 (4) — Invocation of emergency 
power under —~ Opinion should be that of 
Govt. or Dist. Collector — Proceedings must 
reflect application of their mind. 


(D) Constitution of India, Art, 226 — Who 
can apply — Land acquisition proceeding — 
Writ petition by Landowner’s son — Land- 
owner authorising his son to construct nursing 
home on land — Landowner approving steps 
taken by son in moving writ petition — Held, 
it could not be said that petitioner had no 
locus standi to move if. AIR 1976 SC 578, 
Foll, 


Chandrasekharan and Chandrasekhara 
Menon, for Petitioner; Govt. Pleader, K. 
Rama Kumar and B. Satheesh Chandran, for 
Respondents. 


HY/HY/D545/81/SSG 
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AIR 1982 NOC 151 (MADH. PRA.) 
: 1982 Cri LI 665 
FULL BENCH 
G. P. SINGH, C. J., J,'S. VERMA AND 
M. D. BHATT, JJ. 
Gulabchand, Petitioner x. State of M. P. 
and others, Respondents. | 
Misc. Petn. No. 1144 of 1981, Dj- 
1981. . 
(A) Madhya 


19-11- 


Pradesh | | Dakaiti Prabhavit 


__ Kshetra Adhyadesh (1981), S, 2 (f) — “Speci- 


fied offence”, meaning of — Hindi being the 
official langnage i in M. P. for use in Bills, Acts 
and Ordinances can be used for explaining 
any ambiguity in English text. (Madhya Pra- 
desh Dakaifi Aur Vyapharan Prabhavit 
Kshetra Act (1981), S. 2 (f). (interpretation of 
Statutes -- Hindi version — Use of). 

A plain reading of the definition as con- 
tained in S. 2 () makes it clear that for an 
offence to be a specified' offence within the 
definition it is not enough that it should be 
an offence mentioned in the schedule and that 
it is further necessary that the offence should 
form partor arise out of or be connected with 
the commission of dacoity: This is the effect 
of the words “being an offence forming part 
or arising out of, or connected with, the com- 
mission of dacoity” as used in S. 2 (f). The 
word “being” properly denotes a state or 
condition existent at the time when the con- 
clusion of law or fact has to be ascertained. 

The word “or” before the words “being an 
offence” cannot be readin. the definition. 
The Hindi version of the definition of “speci- 
fied offence” makes it clear that two condi- 
tions are necessary for making an offence a 
specified offence: (4) that lit should be men- 
tioned in the Schedule to the Ordinance; and 
(ii) that it should be an offence forming part 
or arising out of or connected with the com- 
mission of dacoity. Hindi is the official 
language in Madhya Pradesh for use in Bills, 
Acts and Ordinances. The English version is 
a translation. of the Ordinance promulgated 
in Hindi and is published under Art. 348 of 
the Constitution. As an Act or Ordinance in 
Madhya Pradesh is passed or promulgated 
in Hindi, the Hindi version can be used for 
explaining any ambiguity in the English text 
published under Art, 348. ‘The second reason 
for not reading the word “or” before the 
words “being an offence” is that it is not 
permissible for the Courts to read words in 
„a statute unless it is absolutely necessary to 
do so and there is no such necessity in the 
construction of the Ordinance. Thirdly the 
Ordinance is a penal enactment which in it- 
self is a reason for hesitating before ascribing 


A. LR. 


to phrases used in it a meaning broader than 
that they would ordinarily bear. Fourthly, 
reading of the word “or” will lead to very 
strange resulfé which will also not be consis- 
tent with the object of the Ordinance which 
is to curb “the menace of organised and un- 
organised gargs of Dacoits” in areas affected 
by dacoity. Lastly, a perusal of the M. P. 
Dakaiti aur Vyapharan Prabhavit Kshetra 
Act, 1981 wkich has replaced the Ordinance 
will go to show that it. is designed to be 
wider in scope to meet also the object of 
curbing the menace of kidnapping for ransom. 
The definitior of “Specified offence” contain- 
ed in S. 2 (f) of the Act makes it clear that a 
specified offence is one which is mentioned 
in the Schedule and which has nexus with 
dacoity or kidnapping. The definition makes 
two conditions. necessary for making an 
offence a specified offence. These conditions 
are (i) that the offence as mentioned in the x 
Schedule musi have been committed in rela- 
tion to a dacoity and kidnapping affected 
area, and (ti) the same must be forming part 
or arising out of or connected with the com- 
mission of decoity or kidnapping. Kidnap- 
ping for ransom under the Acthas become a 
specified offence although it may or may not 
be connected with the commission of the 
offence of dacoity. 

(B) Madhya Pradesh Dakaiti Prabhavit 
Kshetra Adhyadesh (1981), S. 2 (£) and (g) — 
“Pacoity”’, interpretation of — Definition of 
“dacoity” ascertained in S. 391,of Penal Code 
can be used for understanding that word as 
used in S. 2 (©). M., C. C. No. 1334 of 1981, 
D/- 1-10-1981 (Madh Pra), Overruled, (Penal 
Code (1860), 5. 391). 


Section 2 (g) of the Ordinance specifically 
requires the Court to refer to the definitions * 
in the Cr. P. ©, and the Penal Code in inter- 
preting words not defined in the Ordinance 
but defined in the said Codes. It is true that 
S. 2 (g) is sub*ect to any contrary context, but 
there is no irdication in S. 2 (f) or in the 
object of the Ordinance that the definition 
of “dacoity” <s contained in the Penal Code 
should not be used for understanding that 
word as used in S. 2 (f). That word has to 
be understood in the sense as defined in Sec- 
tion 391 of the Penal Code. M. C, C. No. 
1334 of 1981, D/- 1-10-1981 (Madh Pra), 
Overruled. 

(O Madhya Pradesh Dakaiti Prabhavit 


Kshetra Adhyadesh (1981), Section 2 (b) — y, 


“Pacoit”, meaning of. 


The definition of dacoit in S. 2 (b) shows 
that a dacoit -s a person who either commits 


- the offence cf dacoity within a dacoity affect- 


ed area or a specified offence within a dacoity« 


1982 . 


affected area. The definition of “dacoit” does 
not lend support to the view that an offence 
specified in the Schedule to become a spect- 
fied offence must be connected with a dacoity 
sommitted within a dacoity-affected area.. if 
an offence specified in the Sch=dule is com- 
mitted within a dacoity-affected area it will 
amount to a specified offence if it is connect- 
ed with an offence of dacoity which may or 
may not be committed within a dacoity-affect- 
ed area. 


(D) Madbya Pradesh Dakaifi Prabhavit 
Kshetra Adhyadesh (1981), S. 5 (2) Provisa 
~ Grant of bail — Proviso deais with a stage 
before challan is filed — It cupersedes the 
Proviso to S. 167 (2) of Cr. P. C. (Criminal 
P. C. (1974), S. 167 (2) Proviso. 

The proviso to sub-sec. (2) of S. 5, super- 
sedes proviso (a) to sub-sec. (2) of S. 167, by 
providing the outer limit of 12) days insteac 
of 90 days or 60 days, as the case may be 
under the latter provision. Tie proviso tc 
sub-sec. (2) of S. 5 of the Ordinance deal: 
with a stage before challan is filed. Misc 
Petn. No. 827 of 1981, D/- 14-10-1981 (Madh 
Pra), Approved, 


™ 


It would be normally not passible to com- 
plete the investigation and trial of a persor 
for an offence of dacoity or a specifiec 
offence within 120 days of his arrest and # 
could never have been intended that even 2 
person against whom sufficient evidence exists 
should be let off on bail simply because th2 
trial is not completed within 120 days of him 
arrest. Even normally in cases not governed 
by the Ordinance, the practice is not to re 
lease on bail a person concerned in dacoitx 

Af there is sufficient evidence against bim. Ths 

“proviso to S. 5 (2) properly understood & 
confined to investigation stage before challaa 
is filed. This does not, however, mean that 
bail cannot be granted at ail if challan is filed 
within 120 days. i 


Œ) Madhya Pradesh Dakaifi Prabhavi 
Kshetra Adhyadesh (1981), S. 11 — Offence 
under -——- B was abducted from Delhi by a= 


sociates of accused and was kept there und 


wrongful confinement — He was forced © 
write letters to his parents to fulfil demand 
of abductors —— B’s father was asked to paz 
certain amount as ransom to accused at Datis. 
a dacoify affected area — Amount paid a 
> Datia — Acts of the accused, taeld, amounted 
to a specified offence under S. 11. (Penal Cod# 
(1860), Ss. 383, 391, 395). 


In the instant case B was abducted frora 
Delhi and was wrongfully confined by R and 
his four associates who were ermed with re 
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volvers, stengur and handerenades, B was 
threatened that he would be put to death un- 
less he wrote letters to his father for pay- 
ment of ransom amount. B with a view to 
regain his freedom and to save his life wrote 
letters to his father as desired by the abduc- 
tors. The letters helped the abductors in 
getting the ransom amount of Rs. 1,80,000/-. 
Prima facie all the ingredients of the offence 
of extortion amounting to robbery and | 
dacoity are present in the instant case if it is 
held that the letters written by B constituted 
property or valuable security. A document 
which enables a person or which gives a 
person a reasonable hope or expectation 
of collecting substantial amount of money 
is itself property. The word “pro- 
perty” as used in the definition of extortion 
in S. 383 of the Penal Code is not defined. 
Property, can be understood in a wide sense, 
Understood in a wide sense, letters such as 
those . written by B while in confinement 
would constitute property in ‘fhe hands of 
abductors and, therefore, it can be reasonably 
said that the wrongful confinement of B and 
obtaining letters from him by R and his four 
associates under the threat to kill him cons 
stituted dacoity. The settlement and paymert 
of ransom at Datia in which the petitioner 
participated was very much connected with 
the said offence of a dacoify and, therefore, 
the acts of the petitioner amounted to a speci- 
fied offence. : 


In the instant case from the facts alleged 
in the return on the basis of which the ac- 
cused was arrested for an offence under S. 11 
of the Ordinance, it is amply clear that there 
was enough material for a reasonable sus- 
picion that the accused was imvolved in 
settling and accepting ransom for payment to 
the abductors and that this act which was 
committed at Datia and fell within Cl. (vi 
of the Schedule was connected with commis- 
sion of dacoity at Delhi. 


S. C. Dutta, for Petitioner; S. L. Saxena, 
for Respondents. 


AZ/BZ/A97/82/LGC 


AIR 1982 NOC 152 (MADH. PRA.) 
(INDORE BENCH) 


G. G. SOHONI AND K. N. SHUKLA, JJ. 


Nandram, Petitioner v. Authorised Officer, 
Gram Panchayats Elections 1981 and others, 
Opposite Parties. 


Misc. Peta. No. 270 of 1981, D/- 11-1-1982. 


l 
i 
1 
l 
t 
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M. P. Gram Panchayats Elections and Co- 
option Rules (1963), Rr. 11, 8 — Scope of — 
Power of Authorised Officer to alter voters 
list under R, 11 — Perniissible only on facts 
which came into existence after finalisation 
of list under S. 8 (4). 


Authorised Officer ‘has no authorify under 
R. 11 to review and substitute a new order 
for the one made under R. 8. 1965 MPLI 
727, Foll, | 


The scheme for preparation of the voters 
list clearly indicates that a final list is prepared 
under R. 8. Interim alterations are permissible 
under R.11. The voters’ list prepared under 
R. 8 (4) is the final voters” list. The finality 
of this list cannot be disturbed by amending 
the list on such material which already existed 
before the list was finalised. If the list can be 
altered or amended by including or excluding 
persons in or from the voters’ list even after 
the same is finalised, words used in R. 8 (4) 
to the effect that “the voters’ list so amended 
shall be final” will become redundant. R. 11, 
therefore, had to be interpreted in harmony 
with R. 8. This process ‘of harmony can be 
achieved only if R. 11 is interpreted in such 
a manner that it does noti clash with the pro- 
visions of R. 8. For this purpose, applica- 
tion of R, 11 has to be restricted only to 
such cases wherein the alteration or amend- 
ment has to be made on facts which came 
into existence after the finalisation of the 
votors’ list under R. 8 (4) Any other con- 
struction of these Rules will render R. 11 re- 
dundant. 


G. M. Chaphekar with V. S. Kokje, for 
Appellant; T. S. Bhatiya and Pant, for Op- 
posite Parties. 

Ce SARS 


AIR 1982 NOC 153 (MADH PRA) 
: 1981 Jab LJ 427 
H. G. MISHRA, J. 
' Garud Chit and Trading Co. Pvt, Ltd., In- 
dore, Petitioner v. i SIRen and others, 
Respondents. 


Civil Revn. No. 766 oh 1978, D/- 6-2-1981. 


0. 43, R. 1; ‘Ss. 2 (2); 115 and 104 — Dis. j 


missal of suit for failure of plaintiff to apply 
for fresh summons — Order as to, neither de- 
cree nor appealable order — Revision against 
— Maintamable. AIR 1966 Cal 60, AIR 1978 
Mad 385, Rel, on. 


(B) Civil P. C. (5 of 1908), S. 115; O. 9, 
R. 5 (1); O. 1, R. 1 — Revision — Necessary 


Ay I. R. 


parties —. Dismissal of suit under O. 9, R. 5 
(1) against 3 defendants out of 4 — Revision 
against — Only defendants against whom 
suit was dismissed impleaded as party to revi- 
sion — 4th defendant against whom suit iş- 
pending not impleaded — Revision is main- 
tainable — 4th defendant is not necessary 
party. 


(C) Civil P. C. (5 of 1908), O. 9, R. 5 (1) 
— Dismissal of suit under, cannot be sought 
by defendant who is served — Money suit — 
Sammons to defendants returning unserved 
-- No application for issue of fresh summons 
by plaintiff — Court still allowing plaintiff. fo 
deposit process fee — Defendants ultimately 
served — Suit dismissed under O. 9, R, 5 (1) 
on defendant’s application — Legality. 


A dismissal of suit under O. 9, R. 5 (1) 
cannot be sought by a defendant who is 
served. The provisions in O. 9, R. 5 (1), are = 
mot intended to supply weapon in the hands 
of defendant, who after being served makes 
appearance before the Court, for securing a 
dismissal of the suit on the ground that at 
some earlier point of time the plaintiff had 
failed to comply with the letter of law. 1980 
Jab LJ 517, Foll. 


In the instant case, the plaintiff initiated a 
money suit against the defendants. The sum- 
mons issued to the defendants returned un- 
served. The plaintiff made no application 
for issue of fresh summons to the defendants. 
The trial Court however allowed the plaintiff 
to deposit process fees. Ultimately the de- 
fendants were served. On an application 
made by the defendants the suit against them 
was dismissed under O. 9, R., 5 (1). D 


Held that the dismissal was bad as the trial 
Court in allowing the plaintiff to deposit the 
process fee would be deemed to have con- 
doned the delay of the plaintiff in making 
application for issue of fresh summons. 


Further that the defendants could not se 
cure dismissal of suit under O. 9, R. 5 (1) 
after they have been ultimately served. 


R. G. Waghmare with R. R. Waghmare, 
for Petitioner; $. K. Jain, for Respondents, 


KY/LY/F453/81/VVG 
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AIR 1982 NOC 154 (MADH. PRA.) 
: 1980 Jab LJ 783 
(GWALIOR BENCH) 
K. K. DUBE AND A. R. NAVKAR, JJ. 


Krishna Rao Shinde and another, Appli- 
cants v. State of M. P. and others, Opposite 
Parties. 

Misc. Petn. No. 84 of 197%, D/- 20-9-1980. 


(A) Constitution of India, Art. 226 — Who 
can apply — Action to take over lands of 
Company by State Government — Share- 
holders of Company are enti#led to challenge 
the validity of Governmen’s action. AIR 
1970 SC 564, AIR 1975 SC 32, Rel. on. 

(B) M. P. Land Revenue Code (1959), Sec- 
tions 181, 182 — Company — Not a Govern- 
ment lessee under Code — “Zannot be evict- 
ed summarily under S, 182. (Transfer of Pro- 
perty Act (1882), S. 111). 

The company’s leases were old existing 
leases and were not covered by S. 181 (2), The 
company did not hold the and in Madhya 
Bharat region under the leases granted to it 
as an ordinary tenant. They were not the 
leases granted by the Kancon Mal or the 
Kanoon Ryotwari of the Gwalior State, but 
were governed by their own terms evidenced 
by the indentures. The Ccmpany did not 
hold the land as an ordinary tenant under 
M. B. Land Revenue and Temancy Act (66 of 
1950). 


. Held that the Company afer the expiry of 
the said period of the leases would be a 
tenant holding over under -he Transfer of 
Property Act, which would govern the rights 
of the parties. Consequently as the Company 
Was not a Government lessee under S. 181, 
summary manner to evict the Company from 
the lands could not be adopted under S. 182. 

_V. K- Sapre, for Applicanis; Swami Saran, 
Govt, Advocate (for Nos. 1-2 and 3), N. P. 
Bhatnagar (for No. 5), S. K. for the Inter- 
.venor; R. D. Jain and R. C. Lahoti as amicus 
curiae, for Opposite Parties. 


JY /TY/E644/81/VNP 





AIR 1982 NOC 155 (MAD,) 
: 1981 TLNJ 354 
RATNAM J 


Doom Dooma Tea Co. Ltd., Calcutta and 


another, Petitioners v. Union of India and 
others, Respondents. ` l a 
C. R. P, No. 1445 of 1981, D/- 10-8-1981. 
(A) Civil P. C. (5 of 1908) S. 80 (prior to 
amendment by Act 104 of 1376) — Suit by 
1982 A.I.R. Notes/6 VII 
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consignor and consignee against Railways for 
damages — Claim made on behalf of both 
plaintiffs — Notice under S. 80 given only 
by consignor — Held, owing fo failure of 
consignee to also give notice under S. 86, 
plaint was liable to be rejected and consignor 
alone could not proceed with suit since claim 
was not severable. AIR 1931 Mad 175, AIR 
1935 Mad 389, AIR 1971 SC 442, AIR 1961 
SC 1449, AIR 1949 PC 143 and AIR 1947 
PC 197, Rel. on; AIR 1927 PC 176, Rei. 


(B) Limitation Act (36 of 1963), S. 14 — 
Benefit under — Suit by consignor and con- 
signee against Railways, for damages 
Failure on part of one plaintiff to issue notice 
under S. 80, Civil P. C. — Plaintiffs directed 
to file fresh suit since suit could not be pro- 
ceeded with until mandatory provision of 
S, 80 was complied with — Held plaintiffs 
were entitled fo benefit of S. 14. ‘AIR 1971 
SC 2313, Rel. on, 


S. R. Ramasubramaniam of King and 
Partridge, for Petitioners; P. S. Srisailam, for 
Respondents, | 


AZ/CZ/A249/82/HR/RSK 


AIR 1982 NOC 156 (MAD. 
: (1981) 2 Mad LJ 192 


VENUGOPAL, J. 


Kasiviswanathan Ambalam, Appellant vV. 
MR. RM. Muthiah Chettiar, Respondent. 


S. A. No. 2491 of 1977, D/- 24-4-1981. 


T. N. City Tenants Protection Act (3 of 
1922), S. 1 (2) — Notification under — Effect 
on proceedings pending started without notice 
under §. 11 — Proceedings stand abated. i 


By virtue of the notification under S. 1 (2), 
the Act had been extended to non-residential 
buildings in Pudukottai on 25-6-1975. As a 
result of the notification, the tenant has be- 
come entitled to the benefits conferred undes 
Ss. 3, 9 and 11. The landlord had instituted 
the suit long prior to notification and with- 
out due notice as contemplated under S. 11 
of the Act. It is no doubt true that on the 
date when the suit was instituted by the land- 
lord it was not obligatory on his part to 
issue the notice as provided under S. 11. It 
is precisely. for this reason S. 3 of Madras © 
Act: 16 of 1964 provides that all pending pro- 
ceedings for recovery of properties in respect 
of tenancies. covered by the notification would 
stand abated. In view of the notification 
landiord’s suit. would stand abated. . . 


82 ! Notes of Cases 157-160 A. TR. 


T. R. Rajagopalan and T! R. Rajaram, for 
Appellant; K. Meyyappan, for Respondent. 


HY /JY/D448/81/JDD/MVI : 
AIR 1982 NOC 157 (MAD) 
: (1982) 1 Mad LJ 75 
SENGOTTUVELAN, J. 


N. Sambasivan, Petitioner | y. Abdul Sattar, 
Respondent. | 


C. R. P. No. 1052 of 1979, D/- 8-9-1981. 


Tamil Nadu Buildings (Lease and Rent 
Control) -Act (18 of 1960), S. 14 (1) (b) — 
Landlord seeking eviction of tenant on ground 
of need of reconstruction — Evidence and 
proof. 


Where the relations beiee. the tenant 
and the landlord were strained due to tenants 
refusal to pay enhanced rent and the land- 
lord had produced two plans sanctioned in 
respect of tbe additional construction and the 
condition for demolition of 'the tenants shop 
had been mentioned only in the later plan 
and there was no explanation as to why there 
were two plans for the same construction 
and why the condition for demolition was 
mentioned only in one plan no other shop- 
keeper from the premises within the same 
compound had been asked to vacate the shop, 
held, that the tenant cannot be evicted on 
the ground that the landlord: required the pre- 
mises in question bona fide for demolition 
and reconstruction. | 

N. Srivatsamani, for Petitioner; K. Hari- 
baran and Syed Azim, for Respondent, 


LY/AZ/G298/81/KIK/SNV | 
AIR 1982 NOC 158 (MAD.) 
: 1981 TLNJ 474 
SENGOTTUVELAN, J. 


P. A. P. Chidambara Nadar, Petitioner v. 
C. Ganapathia Pillai, Respondent. 


C. R. P. No. 3378 of 1978, D/- 24-7-1981. 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (25 of 1949), S. 10 (2) (ii) (b) — 
Eviction on ground of unauthorised user — 
Lease for purpose of soda factory — Use of 
premises exclusively as godown for storing 
soda manufactured elsewhere — Amounts to 
using premises for purpose other than for 
which it was leased — Tenant is liable to be 
evicted. AIR 1980 Punj & Har- 229 (FB), 
Foll. (4960) 1 Mad LJ 62 and 1973 TNLJ 70, 
Disting. 


a ee howe shew =- m;i t 


A. Shanmughavel and Jayalakshmi Shan- 
mugavel, for Petitioner; T. Srinivasaraghavan, 
fcr Respondent. 


KY/LY/F427/81JHR/RSK 


AIR 1982 NOC 159 (MAB) 
: (1981) 2 Mad LJ 148 

P. R. GOKULAKRISHNAN Offe. C. F. 

Mrs. Rahmath Bi and others, Petitioners v. 
A. Ahamed Sheriff, Respondent. 

C. R. P. No, 1234 of 1981, D/- 16-4-1981. 

Tamil Nadu Buildings (Lease and Rent 
Contro Act (1960), Ss. 10 (D (if, 10 (3) (a) 
— Petition by landford for eviction of tenant 
on the ground of bona fide personal require- 
ment and on tke ground of subletting by 
tenant — Both pleas established on evidence 
-—~ Order for eviction is proper and cannot 
be interfered with in revision. (1979) 1 Mad 
LJ 498, Dist. 

S. M. Hameed Mohideen, for Petitioners. 


HY /TY 'D528/81/KNA 


AIR 1582 NOC 160 (MAD.) 
: (1981) 34 Mad LW 755 
SURYAMURTHY, J. 

Ragunathan and others, Appellants v. 
Chellammal, Respondent. 

Apps. Nos. 795 of 1977 and 138 of 1981, 
D/- 27-2-1981, 

Transfer of Property Act (1882), S. 55 (2) 
— Benefit of covenant for tille rars with the 
land —— Claim for mesne profits from land 
given as security, by dispossessed purchaser if 
sustainable. (Civil P. C. (1908), O. 20, R. 12; 
Contract Act (1872), S. 73). 


Section 55 (2) of the T. P. Act makes it 
abundantly clear that the benefit of the 
covenant for title runs with the land and is 


enforceable by the subsequent purchasers of ‘ 


the land and if the buyer resells to several 
purchasers, each of the purchasers is entitled 
to sue on the covenant in respect of his part. 

V executed a settlement deed giving life 
estate in ‘A’ schedule land to L and N and 
vested remainder to their sons. L and N sold 
that land as full owners to E giving B sche- 


‘dule property as security to indemnify vendee 
in respect of any loss he may sustain in case - 


of any breach of warranty of title. V pur- 
chased it from E and executed settlement 
deed in favour of his son S who sold it to C. 
C in her turn sold it fo M. After death L 
and N their scn R filed suit for declaration 
of his title and possession against C and M 


1982 


and in execution of that decree dispossessed 
them. C compensated M by paying damages 
for loss sustained. C filed suit against R for 
Tecovery of certain amount by way of 
damages and for a charge over B schedule 
property and for mesne prcfits realised from 
B schedule property. 


Held: the purchaser who was compelled 
to’ give up possession by reason of breach in 
the warranty of title given by the vendor is 
entitled to recover market value of land at 
the time of eviction as damages. (1964) 77 
Mad LW 555 and (1969) 1 Mad LJ 76, Rel. 
on. 


Held further the benefit o7 the contract viz. 
the covenant to compensate for loss by rea- 
son of any breach in the warranty of title 
does not run with land in che absence of an 
assignment of security. Jf i: was intended by 
collateral security bond to make certain land 
permanently liable to vendee’s assignees and 
representative-in-interest it would be un- 
enforceable as violating fhe rule against per- 
petuities. Therefore C is aot entifled to a 
charge over B Schedule sroperty for the 
amount of damages. As R was not born at 
the time of alienation he is liable only to the 
extent of estate of deceased father in his 
hands. 


As C has no manner of right to possession 
of B Schedule property and as R was not in 
wrongful enjoyment of it, C cannot claim 
mesne profits from B schecule property. 


K. Sampath, for Appellants; N. Stvamani, 
for Respondent. 


KY/AZ/F46/81/VSS 


AIR 1982 NOC 161 (ORISSA) 
P. K. MOHANTE J. 
Samaru Oram, Appelian: v. Mst. Siban 
.Mundani and others, Respondents. 


Second Appeal No. 87 of 1977, DJ- 24-11- 
1981. 


Limitation Act (36 of 1963), S. 14, Art. 65 
— Usufructnary mortgage — Discharge of — 
Recovery of possession — Plaintiff prosecut- 
ing proceedings before Sub-Divisional Magis- 
trate in good faith — Jurisdiction not vested 
in stb-divisional Magistrate — Subsequent 
suit by plaintiff — Limitation — Period spent 
` in proceedings before S. D. M. can be ex- 


._. cluded. (Orissa Money Lenders Act (3 of 


1939), S. 17 (2). (Transfer of Property Act 
(1882), S. 58), - 

The father of the plaintif&s mortgaged the 
property usufructuarily with the father of fhe 
defendants. The mortgagee died about 10 
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years before the suit without delivering pos- 
session of tbe mortgaged property. The de- 
fendants being in possession of the same did 
not also deliver possession of the mortgaged 
property to the plaintiffs. The plaintiffs filed 
an application under S. 17 (2) of Orissa 
Money Lenders Act before Sub-Divisional 
Magistrate. S. D. M. passed orders declaring 
the mortgage to have stood discharged and 
directing defendants to deliver possession of 
mortgaged property in favour of the plain- 
tiffs. However in petition for execution of 
the said order, the S. D. M. held that he had 


.no jurisdiction to deal with the matter under 


S, 17 (2) of Orissa Money Lenders Act. Sub- 
sequently the plaintiffs filed a suit, and claim- 
ed the benefit of S. 14 for exclusion of period 
required for prosecuting proceedings before 
S. D. M. while computing period of limita- 
tion for suit. ' 


Held that the plaintiffs acted in good faith 
and with due diligence in prosecuting pro- 
ceedings before S. D. M., consequently they 
would be entitled to the benefit of S. 14. 


Since the mortgage stood discharged under 
S. 17 of Orissa Money Lenders Act by efflux 
of time the subsequent possession of the de- 
fendants would be permissive and not adverse, 


M. Patra, for Appellant; S. C. Mohapatra, 
for Respondents, 


AZ/CZ]A332/82/VNP/LGC-H 


AIR 1982 NOC 162 (CAL. 
= 86 Cal. W, N. 139 
MANASNATH ROY, J. 


Narayan Chandra Kundu, Petitioner 
v. State of West Bengal and others, 
Respondents, 


Civil Rule No, 6876 (W). of 1977, D/- 
24-8-1981. 

West Bengal Land Reforms Act (10 
of 1956) (as amended in 197) and 1972), 
Sec, 54 — Appeals — Section lays down 
both forum and procedure for appeals 
against all orders including exceptional 
or special caSes mentioned in Act — 
Hence writ petition against an order 
under’ Sec, 14T without availing of the 
appeal remedy is not maintainable. 
(1898) 2 Cal WN 118, Foll. AIR 1974 
SC 1126 and (1913) ILR 40 Cal 21 (PC) 
Rel. on, AIR 1956 All 222, Ref. (Ibid 
Sec, 14T) — (Constitution, of India, 
Art, 226). ` 
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Ashok Kumar Banerjee, for Peti- 
tioner; Ashim Kumar Mukherjee, for 
` Respondents, | 
LY/CZ/G330/81/JRM 


AIR 1982 NOC 163 (CAL. 
SUDHINDRA MOHAN GUHA, J. 
Jaiprakash Gupta, Petitioner v, Bhag- 
wandas Jain and another, Opposite 

Parties, | 
Civil Rule No, 1232 of 1980, D/- 20-8- 
1981. 


Arbitration Act (10 of " 4940), See, 34 
— Stay of suit — Discretion lies with 
court —- Application by defendant part- 
ner for time to file w. s; — Subsequent 
application under Sec, 34, based on arbi- 
tration clause in partnership deed — 


Arbitration clause also; not mention- 
ing name of arbitrator — Held, courts 
below did not exercise jurisdiction 


illegally in rejecting Sec. 34 application. 
AIR 1960 SC 1156 ant AIR 1977 Cal 
130 Relied on, 

Sudhis Dasgupta, for Petitioner: S. P. 
Roy Choudhury, for Opposite Parties, 


BZ/DZ/A804/82/JHS | 
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AIR 1982 NOC 164 (DELHD 
= 1981 D. R. J. 308 
B. N. KIRPAL, J, 

M/s. Madan Mohan Lal Sri Ram Pvt. 
Ltd, Delhi, Petitioner v. P. Tandon 
New Delhi, Respondent, | 

C. R. No. 197 of 1980, | D/- 21-10-1981. 

(A) Delhi Rent Control Act (59. of 
1958), Secs. 14 (1) (e), 2 (e) and 22 (b) 
— Eviction of tenant — Landlord — 
company requiring accommodation for 
allotment to its employees fur use as 
residence — Tenant not surrendering 
premises after expiry of period of ten- 
ancy in contravention of agreement of 
tenancy between parties '— Sec, 22 (b) 
can be invoked by landlord-company. 

Landlord in Sec, 2 (e) of the Act 
means any person who is entitled to 
receive rent, The word person includes 
a corporate body, Company. Whenever 
companies, Body Corporates or local 
authorities require premises for use of 
their employees it is Sec, 22 alone 
which would be applicable and not Sec- 
tion 14 (1) (e). This does not mean that 
the other provision of Sec, 14 cannot 


1958), Sec, 25B (8) 


A.L R. 


be invoked by such landlhrd, The 
grounds under Sec. 14 are in addition 
to the grounds under Sec, 29 This is 
because Sec. 22 is concerned only with 
specific type of cases, namely, where 
premises are required by a company 
for use of its employees, S. 99 is not 
concerned with the other grounds which 
are available under S, 14, It may be 
that some circumstances may exist 
where a company may require premises, 
not for its employees, but still for its 
residence, In such a case S, 14 (1) (e) 
can also be invoked. 1970 Ren CR 742 
(Delhi), Foll. 

In the instant case, the premises were 
originally given to the tenant for a 
period of 11 months and the premises 
had to be returned to the landlord- 
company after the period of tenancy 
had expired. The tenant not surrender- 
ing the premises could mean his acting 
in contravention of the terms of agree- 
ment of tenancy between the parties. 
The provisions of Sec. 22 (b) could, 
therefore, be invoked by the landlord- 
company, 

(B) Delhi Rent Control Act (59 of 
1958), Secs, 22, 14 (1) (e) and S. 25B (8) 
{Inserted by Delhi Rent 
(Amendment) Act 18 of 1976) — Revi- 
sion — Eviction of tenant sought by 
landlord-Company under Sec, 14 (1) 
(e) — Proper remedy is under Sec, 22 
—- YLandlord-Company can invoke pro- 
visions of S. 22 at the stage of revision 
but it has to satisfy conditions contained 
therein — Jt is immaterial whether in 
application landlord-company has writ- 
ten Sec, 14 (1) (e) or Sec, 22, 

(C) Delhi Rent Control Act (59 of 
(Inserted by Delhi 
Rent Control] (Amendment) Act 18 of 
1976) — Application for 
tenant by landlord-company —— Addi- 
tional Rent-Controjler finding that 
landlord-company did not require pre- 
mises bona fide but its imlention, was 
either fo sell property or to convert it 


for commercial use —. Finding of faet 
— Order of Addl. Rent Controlley not 
showing that he acted with material 


irregularity or exceeded his jurisdiction 
— High Court would not 
jurisdiction under Sec. 25B (8). 
Rajdhani LR 380, Foll. 

Ravinder Sethi, for Petitioner; R. L. 
Gupta, for Respondent, 


LY/LY/F806/81/SAD 
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AIR 1982 NOC 165 (DELHI) 
J. D. JAIN, J. 

Bhanwar Singh and others, Appel- 
fants v. Union of India, Respondent. 

R. F A No, 441 of 1979, D/- 28-8- 
1981. 

(A) Evidence Act (1 >£ 1872), See- 
tions 9, 11, 13 — Relevamt evidence — 
Judgments —- Land acquisition case — 
Determination of compensation — Judg- 
ment of Court in regard to comparable 
land would be relevant evidence 
u/ss. 9, 11 and 13. AIR 1976 SC 2403 
Rel, on. 


(B) Land Acquisition Act (1 of 1894), 
Determination of market 
value — Acquisition of large area of 
land having potentiality of being de- 
veloped into small plots for building 
purposes — Price fetched by small plots 
of land can form basis for valuation. 


R. C. Gupta, for Petilioners; C, L, 
Chaudhary. for Responder, 


KY/LY/F6/81/HR/RSK 


AIR 1982 NOC 166 (GAUJ 
K. N. SAIKIA, J. 
Hills Transport Vehicles 
Owners’ ` Association Mizoram, Peti- 
tioner y, Union ‘Territory of Mizoram 
and others, Respondents, 

Civil] Rule No. 217 of 1977, D/- 
1981. 

Land Acquisition Act (1 of 1894), 
Sec, 18 —- Award of Collectoy for value 


Lushai 


3-7- 


of building only on basis that land þe- 


longed to Government — Proper course 
for claimant seeking enhancement of 
compensation, on hasis that title to lang 
vested in him is to resort to reference 
under See, 18 and not lọ approach 
Government which correct y refused to 
interfere with award as being beyond 
their jurisdiction — Hed, claimant 
having not availed of pzccedure pre- 
scribed unde; Act and haring failed to 
prove clear title, writ court can he of 
no assistance to him, (Constitution of 
India, Art, 226). 


S. K., Senapati and B. L. Singh, for 
|, Petitioner: K, K, Bezbaruah, Standing 
* Counsel, Mizoram and Dr, M. K. Sarma. 
Govt, Advocate, for Respondents, 


SY/LY/E835/81/JHS 
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AIR 1982 NOC 167 (GUJ.) 
B. J. DIVAN, C. J. AND 
G. T. NANAVATI, J. 
Mansukhla] Prabhudas Bhogayata & 
etc, Appellants y. Jagjivandas Jamnadas 
Tanna and another, Respondents, 
Letters Patent Appeals Nos. 1 to 3 of 
1981 and Election Appln, No. 7 of 1981 
etc, etc., D/- 10-4-1981. 


Letters Patent (Cal) Cl. 15 — Election 
petition — Charges of booth capturing, 
bogus voting, forgery, impersonation 
etc, — Application for production and 
inspection of ballot papers and other 
materials of concerned booths — Appli-. 
cation allowed — Review dismissed — 
Held, both orders were not ‘judgment’ 
and no appeal did lie from either — 
Orders were: passed in ancillary pro- 
ceedings dealing with procedural mat- 
ters only — Those did not decide sub- 
stantive rights of parties in any manner. 
‘AIR 1972 Guj 92, Foll, 


B. B. Nayak with P, S. Champaneri. 
for Appellants; J. C. Bhatt with H. M. 
Mehta R. A. Mehta, P. M. Raval, and 
A. J. Patel, Asst. Govt. Pleader, for 
Respondents, 


IY/KY/E348/81/AKI 
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AIR 1982 NOC 168 (KANT) 
+ (1981) 2 Kant LJ 201 
M. P. CHANDRAKANTARAJ URS, J. 
H. Siddappa, Petitioner y, Asst, Com- 
missioner, Shimoga Sub Dvn. Shimoga 
and another, Respondents, 


Writ Petn. No. 4918 of 1980, D/- 27-3- 
1981. 


Karnataka Irrigation (Levy of Better- 
ment Contribution & Water-rate) Act 
(28 of 1957). Ss. 3, 10 —- Order imposing 
water rate — Notice demanding better- 
ment levy — Spot inspection made 
without notice to owner of land — No 
reasonable opportunity to adduce evi- 
dence given to owner in support of his 


ease after filing objections — Notice 
vague and not indicating as toe how 
amount of levy was arrived at — Held, 


impugned order and notice were liable 
to be quashed, 

Mohandas N, Hegde, for Petitioner; 
Smt, M. R. Vanaja Govt. Pleader, for 
Respondents. 


JY/LY/E839/81/MBR 
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AIR 1982 NOC 169 (KANT.) 
: (1981)1 Kant. LJ 593 
N. VENKATACHALA, J. 

U. Gopalakrishna Bhat, Appellant v, 
Asst, Commissioner & House Rent Con- 
troller, Davangere ane others, Respon- 
dents. 


Writ Appeal No, 334 of 1981, 
5-3-1981. 

(A) Karnataka Rent’ ' Contro] Act (22 
of 1961), Ss. 10A (1), 4 and 10 (2) — 
Building falling vacant — Owner letting 
it out to person and intimating vacancy 
to Controller after tbe' person had al- 
„ready occupied it — Controller cam evict 
occupant under S, 10A (1). 


The intimation of vacancy contemplat- 
ed by S. 10A is intimation in accordance 
with $. 4, that is, within 15 days after 
the building becomes vacant. It is also 
implicit that such intimation should be 
before occupying the: building. Whe- 
ther the building falls vacant and the 
owner lets it out to a person without 
intimating the vacancy ‘to the Controller 
as required by S. 4 land reports the 
vacancy to the Controller after the per- 
. son had already occupied it, the Con- 
troller can evict the ‘occupant under 
S. 10A (1). It is not, correct to say 
that in such case the! Controller can 
evict the occupant only under 8S. 10 (2) 
after making an order of allotment 
under S, 5 to another person, 


(B) Constitution of India, Art; 226 
— Karnataka Rent Control Act (22 of 
1961), Ss. 10A (1), (10) (2) and 5 — 
Order of Controller evicting unauthoris- 
ed occupant coming within ambit of 
S. 10A (1) — High Court cannot quash 
order under Art. 226 and direct Control- 
ler to postpone action under S. 10A (1) 
unti] conclusion of proceedings under 
S. 5. 

Where the order of, Controller evict- 
ing a person in ynauthorised occupation 
of the building comes within the ambit 
of S. 10A (1) the High Court under 
Art. 226 cannot quash that order and 
direct the Controller to postpone action 
under S. 10A (1) until.the conclusion of 
the proceedings under §. 5 for allot- 
ment of the building.: The High Court 
cannot substitute its discretion for the 
discretion of the Controller as to whether 
Or not an unauthorised occupant should 
be evicted under S, 10A (1) before 
making an order of ‘allotment under 


S. 5 


D/- 


A. I. R. 
S. K. V. Chalapathi, for Petitioner, 
FY/HY/C694/81/GNB 





AIR 1982 NOC 170 (KERJ 
K. BHASKARAN, J. 


Ummerkcya, Petitioner v. Ashokan 
and others, Respondents. 


OQ. P, No. 119 of 1981-L, D/- 
1961. 


Civil P. C. (5 of 1908), S. 11 — Kerala 
Land Reforms Act (1 of 1964), S. 75 (3) 
— Application by P under S. 75 (3) for 
acquiring land for shifting respondents 
in occupation of hut on the land — By 
agreement, P executing gift deed in 
favour of one of respondents in con- 
sideration of giving up the application 
of shifting of Kudikidappun — Subse- 
quent application by respondents for 
purchase of Kudikidappu right — Held, 
Subsequent application was not barred. 


21-10« 


P presented an application unded Sec- 
tion 75 (3) cf Kerala Act (1 of 1964) to 
the Govt. for ecquiring land for shifting 
the respondents who were mother and 
her five chidren and who were in 
occupation of the hut on the land. He 
claimed relief on the ground that he 
was a land owner owning land less 
than one acre in extent. P then by an 
agreement executed a deed of gift in 
favour of ist respondent in considera- 
tion of P giving up the application for 
shifting the Kudikidappu, P alleged 
that that zift deed was subsequently 
taken by the ist respondent from Sub- 
Registry Office, During the pendency. 
of this application, the mother made an 
application under S, 80-B for purchase 
of Kudikidappu right. That was dismis- 
sej on the ground that a gift deed had 
already been executed in respest of the 
hut in favcur of ist respondent. Ap- 
peal against that order was also dis- 
missed, Subsequently, an application 
was filed bẹ other respondents for pur- 
chase of Kudikidappu right. This was 
before the Land Tribunal and mother 
was also impleaded. 


Held, the principles of res judicata 
were not applicable to the application | 
made by respondents, The application 
under S. 75 (3) had not been disposed 
either in terms of gift deed or other- 
wise, It was stil] pending. Moreover, 
decision of Govt. in application under 
S, 75 (3) would not operate as res judi- 


. 


1982 


cata, Gift deed stood inoperative a5 
it was disclaimed by Ist respondent, 


K. P. Dandapani and Sumathi Danda- 
pani, for Petitioner: T. L. Viswanatha 
ar Iyer and Govt. Pleader, for Respondents. 


KY/BZ/F394/81/AKJ/DVT—H 


AIR 1982 NOC 171 (KER. 
G. VISWANATHA IYER, J. 
Chidambara Vadhyar, Petitioner v, 
Ramaswamy Iyer, Respondent. 


C. R. P. No. 1245 of 1931-E, D/- 9-9- 
1981. 

(A) Civil P. C. (5 of 1908), O. 20, 
R. 12 — Suit for partition — R. 12 does 
not apply. 


Order 20, R. 12 does not apply to par- 
tition suits. The reason is that to apply 
“BR, 12 the plaintiff must have specific 
interest in the properties and until he 
obtains a decree for partition he does 
not have that. In fact, a member of a 
Hindu family suing for partition and 
for profits is really suing -cr account of 
the profits received by th2 manager or 
the person in possession so that the pro- 
ceeds so received by the latter, which 
are also divisible property may be divid- 
ed and his share therein also given to 
him. It may be that a dafendant in a 
partition suit who is entitled to and 
claims a share is treated as a plaintiff 
but it is difficult to characterise that suit 
as a suit for possession wifhin the scope 
of O. 20, R. 12 C. P. C. 11887) ILR 14 
Cal. 493 (PC), Foll. 


- (B) Civil P. C. (5 of 1908), S. 47 
O. 6, R. 17 and O. 7, R. 7 — Amendment 
of decree — Construction ——- Power of 
executing court, 


On facts held that the relevant clause 
of the amended decree does not provide 
for any interest on the collections, 
What is directed to be done in ex- 
ecution is only to determire the collec- 
tions after the interim fine] decree and 
to provide for a settlement of accounts. 
This direction will have to be considered 
as made in exercise of the powers of 
court under O. 7, R. 7 C.P.C. only. It 

is a discretionary power and so in the 
. absence of express statement in the de- 
cree it will be wrong to take it that 
the court contemplated any payment of 
interest on the collection when the above 
provision was made in the decree, Even 
prorgeeding with the view that the’ ar- 
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rears are in the nature of mesne profits 
it is not a genera] rule that the court 
should always award interest on it, It 
is only discretionary, Clause 14 of the 
amended decree does not provide for it 
and it is not within the powers of the 
executing court to add anything to the 
decree, It can only construe it. Interest 
should be awarded by the decree or 
agreed to by the parties or provided by 
law. Then alone it can be reckoned in 
settling accounts, 

N. Viswanatha Iyer, for Petitioner, P. 
N. K. Achan, K. Vijayan and N, N. 
Sugunapalan, for Respondent, 


JY/KY/E720/81/MVJ 


AIR 1982 NOC (M. P) 
= 1982 Tax. L. R. 948 
(MADHYA PRADESH HIGH COURT) 
(INDORE BENCH) 
FULL BENCH 


-G G. SOHANI; H. G. MISHRA AND 


K. N. SHUKLA, JJ. 
Commissioner of JIncome-lax, M. P., 
Bhopal, Petitioner v, Mandsaur Electric 
Supply Co, Ltd., Mandsaur, Respondent, 


Misc, Civil Case No, 226 of 1979. D/- 
25-2-1982. 

(A) Income-tax Act (43 of 1961), Sec- 
tion 256 (1) — Reference — Competency . 
of Tribuna] to refer questions — Appeal 
filed by aSsessee allowed by Tribunal, 
but hig submission on a question of law 
negatived — Application for reference 
by Department — Tribunal is cempetent 
to refer such question of law at the in- 
Stance of assessee, 


In the instant case, though the appeal 
preferred by the assessee was allowed 
by the Tribunal, the submission of the 
assessee on a question of law was nega- 
tived, Hence, the Tribunal] was com- 
petent to refer such question of law at 
the instance of assessee, when an ap- 
plication for reference was made by 
the Department, although the assessee 
had not filed any application for re- 
ference but had only made an applica- 
tion at the time of finalisation of the 
statement of the case by the Tribunal, 
praying that his question be also 
referred to High Court for ifs opinion. 
1980 Tax LR 178 (SC), Rel. on. 


(B) Income-tax Act (43 of 1961), 
Ss. 263, 251 — Revision — Jurisdiction 


86 


of Commissioner — Scope Appeal 
filed by assessee against. order of assess- 
ment passed by I, T. O. pending before 
A. A, C. — Commissioner, under S, 263, 
has no jurisdiction to set aside order of 
L T. O, Contrary observations in Misc. 
Petition No. 55 of 1978 (Madh Pra). 
Overruled, 


The Commissioner has no jurisdiction 
under S. 263 to set aside the order of 
assessment passed by the Income-tax 
Officer, when that order is the sub- 
ject matter in appeal] preferred by the 
assessee before the Appellate Assistant 
Commissioner, 

In the instant case, the Commissioner 
had set aside the entire assessment 
passed by the I. T. O. even though the 
assessee had preferred an appeal before 
the A. A, C. The result of setting aside 
by the Commissioner of the order of 
assessment passed by the IJIncome-tax 
Officer was to set aside the order of Ap- 
pellate Assistant Commissioner as well, 
which the Commissioner’ had no jurisdic- 
tion to set aside under S. 268. Contrary 
observations in Misc. Petition No, §5 of 
1978 (Madh Pra), Overruled. Misc. 
Civil Case No, 142 of 1978 (Madh Pra), 
Disting. 1981 Tax. LR 170 (Madh Pra), 
Approved, 

R. C. Mukati for, Petitioner, G. M. 
Chaphekar with J. W. Mahajan, for Re- 
.spondent, 


Cz/CZ/B41/82/VCD 


AIR 1982 NOC 173 (MAD, 

GOKULAKRISHNAN, Offg. C. J. 

L. Sankara Iyer, Petitioner v. K. Pad- 
manabhan and others, Respondents, 

C. R. P. No. 350 of 1981, D/- 25-9-1981. 

Civil P. C. (5 of 1908), O. 47. R. 1 
— Review — Suit dismissed for default 
-— Restoration application allowed sub- 
ject to payment of costs — Costs not 
paid in time due to failure of advocate 
to inform party in time and as a result 
restoration application’ dismissed 
Held subsequent application for restora- 
tion of suit and extension of time to 
pay costs could be treated as review 
petitions, AYR 1973 Mad 430, Rel, on. 
ATR 1971 SC 1474, Disting. 

V. Shenmugham, for: Petitioner. A. 
Kamala Devi, and C. Hanumantha Rao, 
for Respondents, 


JY/AZ/E867/81/MRD/RSK 
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' Notes of Cases 173-174 


ALT. R., 


AIR 1982 NOC 174 (MAD, 
= (1981) 94 Mad, L. W. 671 
BALASUBRAHMANYAN, J. 

Ganeshan, Petitioner v. Valambal 
Ammal, Respondent, 

C. R. P. 715 of 1980, D/- 11-2-1981. 

T. N. Buildings (Lease and Rent Con- 
trol) Act (18 of 1960), S. 10 (3) — Evic- 
tion — Spouses living together — Ap- 
plication by one spouse for eviction of 
his tenant on ground of requirement of 


Separate residence — Need of separate 
residence need not be rejected as unna- 
tural and not bong fide — Fyvyidence of 


some quarrel between: spouses not neces- 
Sary. 

The matrimonial state does not depend 
upon an ever present joint living of the 
spouses in ar: architectuarally integrated 
structure called a family house or home. 
Even in the most traditionally built 
structures, a house may be made up of 
several portions, such as, the living 
room, the office room and the drawing 
room on the one hand, and the kitchen, 
the puja room, the backyard and other 
rear portions, on the other. Each part 
has an individuality all its own. One 
gan hardly visualise qa married home in 
which the wife is living all the time 
with the husband in the drawing room 
or the office room, anymore than one 
can visualise the husband living with the 
wife all the time in the kitchen or in 
the back courtyard. If the husband 
and wife can spend the better part of 
their time in different portions of the 
same house and yet live together hap- 
pily in their married state, it cannot be 
said that 
set-back by the mere circumstances that 
they begin to live in two separate and 
different structures, each being an in- 
dependent residentia] house. It there- 
fore cannot be said that the husband and 
the wife should ‘naturally’ be living in 


~e 


married life can receive az 


the same house, and if the one or the | 


other requires another building of his 
or her own for separate residence, that 
need should be rejected as unnatural 
and the urge itself must be dismissed 
as not bona fide. ps 

The law does not require that there 
should be some quarrel or misunder- 


standing of some kind in the family as, 


a ground for personal occupation of one 
of the spouses away from the residence 
of the other spouse. 


TY/J¥/E514/81/VVG. 
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1982 


AIR 1982 NOC 175 (MAD) 
- 1981 Legal Serv 102 


SETHURAMAN, J. 

K. Visalakshi and otters, Appeljents. 
v. Maruthamuthu Pillai Respondent, 

S. A. No, 1442 of 1977, D/- 3-2-1381. 

T. N. Occupants of Kudiyiruppu (Con- 
ferment of Ownership) Act (40 of 1979), 
Ss, 2 (8) and 3 (2) — Expression “the 
superstructure belongs <0 any person 
other than such occupaat” — Scope of. 

The words “the superstructure belongs 
to any person other than such occupant 
would include all those cases where the 
eccupant is not the owrer but some one 
else is, whether he is ihe owner of the 
site or a third party. Therefore, where 
there is no dispute about occupant b2ing 
agriculturist and the smperstructure be- 
longing to the owner himself S. 3 (2) 
would apply, 


HY/JY/D585/81/JDD 


AIR 1982 NOC 1%6 (ORISSA) 
Dr. B. N. MISRA, J. 

Raghab Padhan (deceased by L. Rs.) 
Appellant v, Sadasiba Champati (dec2as- 
ed by L. Rs.) and others, Responderts. 

Second Appeal No. €6 of 1977, D/- 
22~12-1981. 

Civil P. C. (5 of 1908), S. 100 — Find- 
ing of fact — Finding as to possession 
of disputed land is a finding of fact. 


Plaintiff filed a suit Zor possession of 
disputed land, which was decreed by 
the trial] court. Defendants filed an 
appeal. The appeal was allowed and an 
order refusing the fossession of the 
plaintiff was passed by lower appellate 
court. On this plainti® filed a second 
appeal. Plaintiff adduced ora] evidence 
but it was sketchy and inconsistent, so 
also full of infirmities. Hence it could 
not establish the possession of the plein- 
tiff over the disputed land. While on the 
evidence adduced by defence witnesses 
and on the order passed by Subordinate 
Judge in a reference under S. 146 (1) 
Criminal P. CŒ. it was established taat 
the defendant were in possession of the 
` disputed land. Held, that this order 
ef the lower appellate was valid. 

P. K. Misra, L., Mohapatra, and J. R. 
Dash, for Appellant; ' S. C. Mohapatra, 
for Respondents, l 


BZ/BZ/A350/82/KJK/MVJ 
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Cases 175-178 89 


AIR 1982 NOC 177 (ORISSA) 
P. K. MOHANTI, J. 


Babaji Charan Sahoo and others, Ap- 
pellants y. Laximipriya Debi and others, 
Respondents, 


Mise, Appeal 256 of 1980, D/- 8-12- 
1980. | 

Civil P C. (5 of 1908), Ss. 144 and 151 
— Restitution of property — Provisions 


of S. 144 not applicable — Grant of re- 
stitution under inherent power, 


The decree-holder filed an execution 
ease by virtue of an ex parte decree in 
his favour, -He took possession of the 
property by misrepresenting to the ex- 
ecution Court that there was direction 
in the decree for recovery of possession 
in his favour. In fact there was no such 
direction. The ex parte decree was set 
aside by the appellate Court and the 
case remanded for fresh disposal. 


Held that the defendants were entitled 
for restitution of the properly, 


The setting aside of the decree did 
not result in the grant of declaration of 
title and recovery of possession in 
favour of the defendants, As there was 
no direction in the decree for the deli- 
very of possession, the decree holder 
also could not be put in possession of 
the property. Therefore, the provision 


-of S. 144 per se in terms did not apply 


to the facts of the ease. However, as 
the decree-holder obtained possession 
through miSrepresentation, the defen- 
dants were deprived of the same by an 
act of the Court. The Court was, there- 
fore, required to right the wrong done 
on the principles contained in the maxim 
“actus curiae neminem — gravabit.” 
Under the circumstances, even if the 
provisions of the $. 144 were inapplic- 
able the inherent powers of the Court 
under S. 151 could be invoked to grant. 
restitution. 


B. H. Mohanty, S. C. Misra and J. K. 
Bastia, for Appellants; B. M. Patnaik and 
D. Patnayak, for Respondents, 


AY/AY/A277/81/VSM/MVJ 


Beee, 


AIR 1982 NOC 178 (PAT) 
HARI LAL AGRAWAL, J. 
Rajendra Singh, Petitioner v, State of 
Bihar and others, Respondents. 


‘Civil Writ Jurdn, .Case No. 940 of 
1981, D/- 25-9-1981. 


i 


90 K 


Bihar Panchayat Samities and Zilla 
Parishads Act (6 of 1962), S. 32 — Bihar 
Panchayat Samities and Zila Parishads 
(Conduct of Business) Rules (1963), R. 6 
— Starting point for limitation of three 
days — Time runs from completion of 
period of seven days for calling special 
meeting — Limitation prescribed is not 
mandatory. | 


It cannot be contended that the limita- 
tion of three days put for calling for 
the meeting by the Block) Development 
Officer should not be considered to be 
in continuation of the seven days’ time 
and that the limitation of three days 
must be considered from the receipt of 
the information by the Block Develop- 
ment Officer/Secretary of the failure of 
' the Pramukh to convene the meeting 
within seven days aforesaid. Under 
R. 6 it is the Block Development Officer, 
who is to prepare the agenda ete., and, 
therefore, he must be aware that the 
meeting is not going to be convened 
within seven days, and, therefore, if 

notice of the meeting to be convened by 
the Pramukh is not received within the 
time, then the Block Development Offi- 
cer has to move in the matter himself; 
but even assuming for the arguments 
Sake that the three days’ ‘time is to be 
computed from the date of his being 
aware of the failure of the Pramukh, 


it cannot be gainsaid that the. Block ° 


Development Officer could convene the 
meeting at his pleasure. However tha 
time limit for convening the meeting by 
the Pramulkh or three days on his fail- 
ure by the Block Development Officer 
Secretary is not mandatory. It is 
Simply directory, 

Ras Bihari Singh and R. C. Sharma, 
for Petitioner; Radha Raman and. Shan- 
tanu Kumar, (for Intervener respon- 
dents); Chunni Lal Govt, Pleader No. 5 
and S. K. P, Sinha, for the State, 


AZ/BZ/A199/82/WNG 


AIR 1982 NOC 179: (PAT) 
HARI LAL AGRAWAL, J. 

Smt, Rama Devi, Petitioner v. State 
of Bihar and others, Respondents, 

Civil Writ Jurn. Case No. 508 of 1979, 
D/- 6-1-1981. 

Bihar Land Reforms (Fixation of Ceil- 
ing Area and Acquisition of Surplus 
Land) Act (12 of 1962), S. 16 (3) — Ap- 
plication for pre-emption ~— Opposite 


Notes of Cases 179-181 


A.I. R. 


party found to þe in possession adverse 
to rea] owner over lands in dispute for 
about 11 years -—~ Possession recorded in 
Survey records as Gasban Kabja — Op- 
posite party paying rents ali through 
and producing releyant documents of 
title — Held, application cannot be a= 
lowed, 

Balbhadra Fd. Singh and Pashupati 
Pd, Sinha, for Petitioner: Md. Shahjahan 
Ali Jr. Counsel to Standing Counsel 
No. 4, for Respondents, 


EY/GY/C223/81/MBR 





AIR 1932 NOC 180 (PAT.) 
= 1981 B. B. C. J. (H. C) 206 
LALIT MOHAN SHARMA, J. 
 Dulhin Mosit, Ram Jyoti Kuer, Peti- 


tioner v, Babui Ram Keshi Kuer and 
others, Respondents, 

Civil Revn, No, 339 of 1977, Dj- 
10-11-1980. 

Bihar Consolidation of Holdings and 
Prevention of Fragmentation Act (22 


of 1956), S. 4 (b), (©) (as amended by 
Act 27 of 1975) — Bar of legaj proceed- 
ing — Suit by plaintiff for compensa- 
tion amount payable by State for Jand 
under Bihar Land Reforms Act, 1951 — 
Suit undisposed for 13 years — Abate- 
ment of ~— Plaintiff not given opportu- 
nity to oppose defendants prayer for 


abatement — Order holding suit to be 
abated is not valid, 

Ram Janma Ojha, Abhimanyu 
Sharma and Sunil] Kumar Sinha, for 
Petitioner; Prabha Shankar Mishra, 
Vishwanath Prasad Sinha, Shamsher- 


nath Mishra Ramesh Chandra and Biresh 
Chakravarty, for Respondents, 


Cy/CY/B291/81/SAD 


AIR 1982 NOC 181 (PUNJ. AND HAR.) 
RAJENDRA NATH MITTAL, J. 

Bachan Singh and another, Appellants 
v., State of Punjab, Respondent, 

Regular Second Appeal No, 479 of 
1971, D/- 6-1-1982, 

(A) Civil P. C., (5 of 1908), Sec, 100, 
O, 41, R. 1, 0. 43. R. 1—Appeal—Sub- 
requent event — Change in law during 
pendency of appeal] — Court can take it 
into consideration, 

(B) Criminal P. C. (2 of 1974), S. 88 
— Attachment of property of proclaim- 
ed offender — Attachment is not for his 
life only — Hence, his heirs cannot 


we, 


1982 


his death, 


Aimer Singh, for Appellants; 
Behal, for Respondent, 


CZ/CZ/B8/82/AMG/DVT-H 


A, L 





AIR 1982 NOC 182 
G. C. MITAL, J. 
Nathu Ram and others, Appellants v. 
Jug Lal (Deceased by his L. RS.) Re- 
spondent, 


Civil] ‘Regular Second Appeal No, 1342 - 


of 1970, D/- 13-8-1981. 

Custom (Punjab) — Alienation —— Ali- 
enation, by sonless proprietor — He can 
gift or will his property to his near re- 
lations for love and affection or services 
rendered, 

A sonless proprietor can make a gift 
of his property in favour of his near re- 
laltives for love and affection or services 
rendered by them, 

A sonless proprietor who can maké 
a gift of his property to his near rela- 
tives, can also make a will in favour of 
them so that the alienstion takes effect 
after his death, AIR 1981 Punj & Har 
376 (FB) Foll. 

B. N. Aggarwal, for Appellants; V, K, 
Jain, for Respondent, 


KY/KY/T919/81/WNG 





AIR 1982 NOC 183 (UNJ. & HAR.) 
M. R. SHARMA, J. 

Sardarni Mohinder Keur, Petitioner v. 

Chief Commissioner, Chandigarh Ad- 

ministration and another,. Respondents, 


Civil Writ Petn. No, 365 of 1970, D/- 
26-8-1981. 


T. P, Act (4 of 1882), S. 43 — Applica- 
bility — Agreement of sale — Repre- 
sentation by vendor that she was full 
owner of property — Vendee acting on 
representation and paying entire price 
— Vendor subsequently acquiring title 
— S., 43 is attracted and vendor cannot 
resile from transaction, (Specific Relief 
Act (1963), S. 13 (1).) 


Roshan Lal Sharma, for Petitioner: 
H, S. Brar, Bhagirath Dass, N. L. Dhin- 
Sra and S, K. Gowari, Zor Respondents, 


KY/LY/F23/81/HR/RSK 
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claim any interest in the property after | 


(PUNJ. & HAR). 


Cases 182-185 91 


AIR 1982 NOC 184 (PUNJ. & HAR) 
RAJENDRA NATH MITTAL, J. 

Ramesh Chander Bansal, Petitioner v. 
Punjab University, Chandigarh and 
another, Respondents, 

Civil Misc, No, 1802 of 1981 and Civil 
Writ Petn, No. 1778 of 1981, D/- 14-9- 
1981. 

Punjab University Calendar, (1979), 
Vol, II, Regn, 8 — Admission to eighth 
Semester —. A student who is eligible to 
join eighth semester of Engineering 
Course can join it without attending the 
seventh semester, C. W. P, No. 154 of 
1981 D/- 12-2-1981 (Surinder Paul Singh 
v. State of Punjab) (Punj, and Har.) 
Foll.. C.W.P, Nos, 3412 of 1979 D/- 8-11- 
1979 Shami Kumar Lala v. Punjab Uni- 
versity (Punj & Har.) Dist. 


S. P. Jain, for Petitioner: J. L. Gupta 
with G. C, Gupta, for Respondents, 


KY/KY/E918/81/WNG 


AIR 1982 NOC 185 (RAJ.) 
M. B. SHARMA, J. 

State of Rajasthan, Appellant vy, Hari- 
dass, Respondent, 

Civil Second Appeal No. 467 of 1968, 
D/- 24-7-1981. 

(A) Limitation 
Art, 26 — “Account 
amounts to, 


Act (36 of 1963), 
stated” — What 


A dealer who had supplied grains to 
Devasthanam of the Rajasthan State ap- 
plied for payment for the grains. The 
Assistant Commissioner tallied the Office 
records with the account books of the 
dealer and arrived at certain sum, to 
be paid to the dealer, A letter was 
sent accordingly to the Commissioner. 
A copy thereof was sent to the dealer. 
The dealer filed a suit for the recovery 
of the amount on the strength of this 
letter. The question in issue was whe- 
ther the letter amounted to an “account 
stated” so as to give a fresh period of 
limitation, 


Held that there 
credit and debit, 


were items both of 
Both figures were ad- 


justed between the parties and the 
balance was struck, Hence the jetier 
was clearly an “account stated”. AIR 
1967 SC 181 Rel. on. 

(B) Limitation Act (36 of 1963), 


Art, 26 — Contract Act (9 of 1872), S. 25 
(3) — “Account stated” in respect of 


92 aaa Notes of Cases 186 


time-barred debts -~ No: fresh promise 
to pay debts — Fresh period of limita- 
tion does not start, 


If, at the time of settlement of the ac- 
count, the entire debt has! become: time- 
barred, the taccount-stated” wil] not 
furnish a fresh cause of action so as to 
give rise to a fresh period of limitation 
unless it amounts to an express promise 
within the meaning of S. 25 (3) of the 
Contract Act. 


(C) Civil P. C. (5 of 1908), S. 100 — 
Limitation Act (36 of 1963), Art, 246 — 
Question of law—Question: whether cer- 
tain document was “account stated” so 
as to start fresh period of limitation — 
Held question of law. 


Held that the interpretation of a docu- 
ment has always been considered to be 
a point of law which can be entertained 
by the High Court under S, 100. The 
instant case was of the year 1968 i.e, 
much before the amendment in S. 100 
eame into force under which an appeal 
has been provided to the High Court 
only if a substantia] question of law 
arises. That apart. lower appellate 
court had not while decreeing the suit 
even considered as to whether the set- 
tlement of an account contained in the 
“account stated” has to be: within iimita~ 
tion and if so was within: limitation, It 
had also not said that though the “ae- 
count stated” contained’ time-barred 
debil it amounted to a fresh promise to 
pay within the meaning of S, 25 (3) of 
the Contract Act and as such the suit 
was within limitation. ‘Therefore, a 
question of law arose for; determination 
in the second appeal, AIR' 1979 SC 1144 
and State y. Associated: Cement Co. S, O, 
Civil Reg. S. A. No, 21 of 1980, D/- 20-2- 
1980 (Raj.). ! 

Ramandass, Addi. Govt, Advocate, for 
Appellant M. D. Agrawal, for Respon- 
dent, 


FY/LY/F348/81/WNG 


AIR 1982 NOC 186 (RAJ.J 
S. K. MAL LODHA, J. 
Chunni Ram, Petitioner'v. State and 
ethers, Respondents, 
Civil Revn, Nos, 324 and 360 of 1980. 
D/- 3-7-1981. 
Rajasthan Tenancy Act (3 of 1955), 


Ss. 5, 88, 91, 92A, 98, 183, 188 and Sch, 
3, Item 88 — Suit to establish Khatedari 


A.LR. 


righi and injunction — Suit covered by 
S. 924 and Sch, 3, Item 88 — Revenue 
Court has jurisdiction and not Civil 
Court. (Civil P. C. (1908), S. 9). 


The plaintif filed a suit in the Civil 
Court stating that he was a khatedar 
tenant of the land in dispute, He alleg- 
ed that some persons misrepresented to 
the Govt, Officials that he was dead 
and he had no heir and requested to 
Start raising construction for school 
building. The plaintiff also stated in 
plaint that officials of the State Govern- 
ment and the Panch of the Gram Pan- 
chayat, Lalamdesar etc, without getting 
the field in question converted into 
Abadi land ard acquiring it, unguthori- 
sedly raised construction and that this 
has adversely affected the  khatedari 
rights of the plaintiff. He also prayed 
for permanent injunction against defen- 
R The Civi] Court granted injune- 
ion, 


Held, that the suit was cognizable by 
revenue Court and the grant of injune- 
tion by the Civil Court was without 
jurisdiction. 

For the purpose of determining the 
question of jurisdiction, whether the suit 
is exclusively triable by a revenue court 
and that a civil court has no jurisdiction 
to try the same, the averments made in 
the plaint are carefully to be looked 
into, Having regard to the allegations 
made in different paras of the plaint, 
the substance of it appears to be that 
the plaintiff wants to establish his khate- 
dari rights in respect of field in question 
and the crux is the vindication of khate~ 
dari rights, The order in question per- 
tains to the running of the schoo] and 
these orders, by no stretch of imagina- 
tion will change the nature of the suit, 
The plainiff wil] nonetheless be requir- 
ed to establish his khatedari rights on 
the field in question. Keeping in view 
the distinction of void and voidable 
orders it must be held that the suit is 
cognizable by the revenue Court. 


Further, the plaintiff has prayed for 
mandatory injunction. [It is, thus, clear 
that the suit clearly falls under serial 
No, 88 of the Third Sch. of the Act. 


Kewal Chand Samdaria, for Peti- 
tioner: Rajendra ee for Respon= 
dents, l 
P 
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AIR 1982 NOC 187 (RAJ) 
(JAIPUR BENCH) 
M. L. SHRIMAL, J. 


M/s. United Pictures and ete, Peti- 
` fioners y. State of Rajasthan and an- 
other, Respondents, 


Civil Writ Petns. Nos. 
of 1981. D/- 14-8-1981. 


(A) Constitution of India, Art. 226 — 
Rajasthan Entertainments and Adver- 
fisement Tax Act (24 of 1957), S. 7 (2) 
—- Exemption from entertainment tax 
obtained by preducers of film — Sub- 
sequent cancellation of exemption — 
Distributor of film cannot be “aggriev- 
ed person” for challenging cancellation 
by way of writ petition, 

An order cancelling ihe exemption 
from entertainment tax granted under 
Sec, 7 (2) of the Act, to the producers 
of the film cannot be challenged by 
way of writ petition, by the distributor 
of the firm. Such person cannot be 
treated as “aggrieved person” so as to 
file a writ petition, Under the Act of 
(1957) the petitioners are neither re- 
quired to pay the tax nor to collect the 
same. No coercive process can equally 
be taken against them if entertainment 
tax is not paid even after the revocation 
of the order of exemption, Further, the 
orders of exemption from payment of 
tax by the concerned authorities under 
Sec, 7 (2) of the Act of 1957 were ob- 
tained by producers and not by the 
petitioners, The petitioners are not the 
persons who would be held liable to 
pay the tax for an entry at the time of 
exhibition of the film, They are also 
not required to collect the tax 
or file the return or can be put to any 
penalty in case the owners of the 
theatre i. e, the proprietor failed to pay 
tax. A remote claim that by revocation 
of the impugned order, the’ number of 
vistors to the exhibition of the films 
would be reduced, exists only in the 
realm of imagination. Also, even if it 
is held that by passing the. impugned 
orders of revocation of the exemption, 
the petitioners suffered loss because 
other cinema owners refused to exhibit 
the films, it cannot be ‘said to be legal 
. Tight or claim enforceable against the 
State Government, A “person aggriev- 
ed” must be a man who has suffered 
a legal grievance, a man against whom a 
decision has been pronounced, The 
petitioners are not the persons against 


1217 and 1210 


Notes of 


‘exemption held, 
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whom the impugned order can be said 
to have been issued, 


(B) Rajasthan Entertainment and Ad- 
vertisement Tax Act (24 of 1957), Sec- 
tions 7, 21 — Rajasthan General 
Clauses Act (8 of 1955), Sec, 23 — Noti- 
fication granting exemption from en- 
tertainment tax — Power to cancel 
i, conferred in view of 
sec, 23 of Act of (1955) which applies 
in view of Sec. 21.of Act (1957). 


(C) Evidence Act (1 of 1872), S. 115 
-—— Principles of promissory estoppel 
does not apply to -the legislative act of 


the State, . 

(D) Constitution of India, Art. 22g — 
Natural justice — Orders passed by 
State Government in exercise of its 
legislative powers — Principles of natu- 


ral justice does not apply. 


G. S5. Singhvi, for Petitioners: Dr. 


S. K. Tewari, Advocate General, for 
Respondents, 


IY/LY/F345/81/ AMG 


AIR 1982 NOC 188 (SIKKIM) 
A. M. BHATTACHARJEE, J. 


Tshering Norbu Tenzing, 
v. Smt. Basant Kumari 
dent. 


Civil Misc, Appeal No, 4 of 1979. D/- 
8-12-1979. 


(A) Civil P. C. (5 of 1908), ©. 39 
Rr. 1 and 2 —— Temporary injunction 
restraining defendant from interfering 
in any manner with the possession of 
plaintiff over the suit lang — When 
ean be issued. 


Appeliant 
Sud, Respon- 


In order to obtain an order of tem- 
porary injunction restraining the de- 
fendant “from interfering in any man- 
ner whatsoever with the possession of 
the plaintiff over the suit land,”. in a 
suit filed by the plaintiff for declaration 
of her right; title and interest in res- 
pect of the suit land and for confirma- 
tion of possession therein and/or for re- 
cOvery of possession thereof, the first 
thing, and the least, that the plam- 
tiff is required to do is to satisfy the 
Court that there are, at least prima 


‘facie, good grounds to believe that the 


plaintiff has both ownership and posses- 
Sion in respect of the suit land, because 
it is obvious that the plaintiff cannot be 


94 Notes of Cases 189 


heard to urge that the defendant should 
be restrained in respect ‘of his activities 
relating to the suit land, even though 
the defendant may have no right or 
title thereto, unless the plaintiff can 
make out a prima facie case of owner- 
ship and possession in respect thereof, In 
order to determine whether there ` is 
“prima facie’ case for ‘ temporary in- 
junction, a Court does not go beyond its 
jurisdiction if it takes into consideration 
the “prima facie’ ‘inconsistencies and 
imcompatibilities as apparent from the 
pleadings and other materials brought 
on record, . 

The fact that the defendant has no 
right or title to the suit Jand cannot, by 
itself, be a ground for an order of tem- 
porary injunction against him at the 
instance of the plaintiff, if the latter 
does not make out aprima facie casa 
therefor, 

(B) Evidence Act (1 of 1872), S. 35 — 
Relevancy of entry in public records — 
Khatiyans are admissible in evidence as 
evidence of facts recorded in them, 

Anup Deb, for Appellant; R. K. 
Aggarwala, for Respondent, 
EY/EY/C232/81/LGC 


AIR 1982 NOC 189 (CAL) 
ANIL K. SEN AND 
B. C. CHAKRABARTI, JJ. 
Parbatilal Chowdhury and others, 
Appellants v. Miss Navey Joan Lindon, 
Respondent, 


F. M. A. No. 282 of 1981 and C, R 


No. 3842 (W) of 1980, D/- 16-3-1982. 

Civil P. C. (5 of 1908), S. 64, O. 21, 
Rr. 58 and 57 (Cal) antl O. 43 (Cal) 
— Attachment of property in execution 
— Execution dismissed for default — 
Restoration of execution after lapse of 
time — Transfer of property by judg- 
ment debtor during the: period is valid 
— Application by vendee under O. 21, 
R. 58 is maintainable, 

On a perusal of the :provisions con- 
tained in O, 21, R. 57 and S. 64 of the 
Code it would be clear that when an 
attachment is effected in' execution of a 
decree and the execution case itself is 
dismissed for default, the attachment 
stands vacated unless there is an order 
to the contrary. The mere fact that 


the dismissal] is subsequently set aside- 


by condoning the default of the decree 
holder does not seem to revive the at- 
tachment also. Setting aside an order 


A.I. RB. 


of dismissal on appeal or review can- 
not be equated with condonation of the 
default and resultant restoration of tha 
Execution case, In the latter case at= 


tachment does not automatically revive, _ 


The general principle that with tha 
revival of the suit or the execution case, 
interlocutory orders passed prior to 
the dismissa] are deemed to be revived, 
does not seem to apply to the case of 
an attachment made in execution, tha 
attachment ceasing to be in force by 
reason of dismissal of the execution case 
in view of the specia] provision in that 
behalf, Attachment in execution stands 
on a different footing as specific pro- 
vision as to how an attachment is to ba 
dealt with even after dismissa] of the 
execution case is made in the (Code 
itself, whereas no such provision is made 
in regard to other interlocutory orders. 


Consequently the general principle 
would stand abrogated by the special 
provision relating to attachment in 
execution, 


Further, in view of the Calcutta 
amendment of Order 43 of the Code an 
order under R. 57 of O. 21, directing 
that an attachment shal] cease or direct- 
ing or omitting to direct that an attach- 
ment shal] continue is an appealabla 
order. In the instant case the court 
while dismissing the execution case did 
not specifically say or direct that the 
attachment shal] continue nor did jit 
say that the attachment shal] cease. It 
was not necessary to say specifically 
that the attachment shal] cease for un- 
less the contrary is indicated, that is 
the effect of the law. But omitting to 
say that the attachment shal] continue 
is a point which can be taken in ap- 
peal, Since no appeal owas taken the 
effect of the order namely that the at- 
tachment stcod vacated became final 
and binding between the parties. Jt is 
not open to the decree holder to con- 
tend that the attachment continued in 
spite of the dismissal, It is not equal- 
ly competent to the decree holder to 
contend that with the restoration of tha 
execution case the attachment also stood 
revived, on the general theory that re- 
storation would relate back to the date 
of the dismissal, 


The earlier attachment ceased to 
have any effect at the date the claim was 
lodged and such a claim could not be 
avoided by reach of S. 64 or the Code 
which renders void alienation of pros 


be 


Lat 
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perty against all claims enforceable 
under that attachment. That attachment 
being non-existent, Sect.on 64 cannot 
be called in aid to defeat the claim. 
This apart, the claimants could not have 
made enquiries from court unless they 
had knowledge of the pendency of the 
Execution case. There is nothing on re- 
cord to indicate that they had the re- 


quisite knowledge, 


In the instant case there was an at- 
tachment of disputed property in ex- 
ecution of a case on 3-8-2970. The clai- 
mants purchased the property on 
29-3-1972. The execution case was dis- 
missed for default on 9-5-1972. The 
judgment debtor filed a case under 
O, 21, R. 58 of the Code which was dis- 
missed for non-prosecution on 8-4-1972. 

Application for restoration of execu- 
ton was allowed and attachment was 
again levied on 3-10-1975 

Held, that the order of attachment 
was not in subsistence when the tirans- 
fer was made and was valid. The ciai- 
mants were entitled to the release of 
the property under O. 21, R. 58 of the 
Code. 

A. C. Bhabra, Biswajit Ghosh, Sama- 
resh Banerjee and Mrs, Zhameli Ghosh, 
for Appellants: R. C. Deb, S. M. Mazum- 
der, Suchit Kumar Banerjee, for Re- 
spondent, 


DZ/DZ/B442/82/MV J 


AIR 1982 NOC 190 (DELHI 
: (1981) 20 DLT 410 
B. N. KIRPAL, J, 

B. K. Bali, Petitioner w, Sant Lal and 
another, Respondents, 

Civil Revn, No, 1148 of 1980, 
14-9-1981. 

Delhi Rent Controj Act (59 of 1958), 
S. 25B (3) (a) — Service of summons by 
publication — Validity — Publication 
in obscure newspaper aNd no evidente 
of its circulation in Jjocality where 
temant resided — Held service by pub- 
lication was invalid and in absence of 
Service by ordinary way or by register- 


D/- 


ed post, valid service took place only 
when tenant appeared in Court, 
V. K. Makhija, for Petitioner; K. C, 


Kaira, for Respondents, 
K Y/LY/E998/81/HR/RSK. 
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AIR 1982 NOC 191 (DELHI) 
. D. Ri KHANNA. J. 

M/s. Master Builders, Petitioner v. 
M/s, Ashoka Co-operative, Group Hous- 
ing Society Ltd., Respondent. i 

O. M. P. No. 15 of 1981, D/- 31-7-1981. 

Arbitration Act (10 of 1940), Ss. 33 
and 2 (a) — Contract between Co-opera- 
tive Housing Society registered under 
Companies Act and building contractor 
containing arbitration clause — Claim 
by society for loss suffered by its 
members on account of default of con- 


tractor in not completing contract — 
Held, as contract was with society 
and not with its . members and- 
contractor had not agreed to be re- 


sponsible to members for any loss suf- 
fered by them, claim was beyond pur- 
view of arbitration clause, 

G. T. Gajaria with J. P. Gupta, for 
Petitioner: B, K, Dewan, for Respondent. 


KY/LY/E986/81/JHS 





AIR 1982 NOC 192 (KANT.) 
: (1981) 2 Kant, L. J. 380 
N. D. VENKATESH, J, 
Siddeshwar Yuvak Mandal, Petitioner 
v. State of Karnataka and others, Re- 
spondents, 


Writ Petn, No, 9047 of 1980, D/- 4-8- 
1981. 0 

Karnataka Land Revenue Act (12 of 
1964), S. 25 — Inherent powers — Ap- 
peal against order of Tahasildar filed 
before Deputy Commissioner instead of 
before Assistant Commissioner — De- 
puty Commissioner cannot invoke im- 
herent powers to entertain appeal and 
order passed by him by invoking S, 25 


‘is liable to be quashed. AIR 1965 SC 


1449 and AIR 1970 SC 997 Applied, 
Shettar, for Petitioner, A, J, Gunjal, 

for Respondents, 

JY¥/AZ/E775/81/HR/RSK 





AIR 1982 NOC 193 (KER.) 
P. C. BALAKRISHNA MENON, J. 
Meethale Peedikayil Pokken, Petitioner 
v. Chethiyam Veettil Pokken and others, ` 
Respondents, 
C. R. P. No. 1511 of 
5-8-1981. 
Kerala Land Reforms Act, 1963 (1 of 
1964), S. 103 — Revision — Remand 


1979-T. D.J- 


96 ! 
order is not finaj order — Findings 
therein can be challenged in revision 
brought up against final order passed 
by authorities. AIR 1960 SC 941 and 
1976 Ker LT 870 Fojlowed. 

V. K. Revindran, for Petitioner: M. 
K. Damodaran, N. L. Krishnamoorthy, 
Sibi Mathew and Govt, Pleader, for 
Respondents, 


TY/KY/E214/81/JHS 





AIR 1982 NOC 194 (MAD.,) 
NAINAR SUNDARAM, J. 

K, R, Nachiappan, Petitioner v. State 
of Tamil Nadu and another, Respon- 
dents, 

W. P. No, 4064 of 1978; D/- 24-6-1981. 

(A) Land Acquisition Act (1 of 1894), 
S. 4 (D — Notification under — Person 
whose name is not borne out in re- 
venue records as having interest in land 
— Need not be disclosed in Notification. 
AIR 1977 Mad 272 Disting. 

(B) Land Acquisition Act (1 of 1894), 
Ss. 4 (1), 5-A — Acquisition proceedings 
— Notice — There is no duty cast on 
authority to give individual] and personal 


notice to person interested in lands no- . 


tified for acquisition. (1978) 1 Mad LJ 
223 Followed, ; 


P. Sadasivam, for Petitioner; N. R. 
Chandran, Addi, Govt. Pleader No. 2, 
for Respondents, 
JY/KY/E651/81/VCD 

AIR 1982 NOC 195; (RAJ) 
. 1981 Raj. L. W. 398 
(JAIPUR BENCH) 
N. M. KASLIWAL, J. 
Mrs. Shankuntla and others, Petitio- 


ners, v. Chairman, Rajasthan Housing 
Board, Jaipur and another, Respondenis. 

Civil Writ Petns, Nos. 1676, 1938, 
1854 of 1980 and 990 of 1981, D/- 17-7- 
1981. 


(A) Rajasthan Housing Board Act (4 
of 1970), S. 53 — Rajasthan Housing 
Board (Disposal of Property) Regulations 
(1970), Regulation, 34 — ‘Allotment of 
plots by draw of lots — Name of ap- 
plicant eligible for participation in draw, 


not included — Objection by aggrieved 


applicant ‘as to non-incjusion — It is 
not one covered by Regn. 34 — Action 
as to redrawing - of lots could not be 
taken under the regulation, 


— m 


Notes of Cases 194-195 


A.L R. 


(B) Rajasthan Housing Board Act (4 
of 1970), S. 53 — Rajasthan Housing 
Board (Disposal of Property) Regula- 
tions (1970), Regulations 1, 30 and 31 — 
Allotment of plots by drawing jots —~ 
Non-inclusion of names of eligible ap- 


plicants in first draw — Re-draw held 
immediately on conclusion of first draw 
on detection of mistake — Action is not 


open to challenge on ground of arbitra- 
riness (Constitution of India, Art, 14) 

Where the plots were to be allotted 
by drawing Jots and on finding after the 
conclusion o? the draw that names of 
certain applicants eligible for participa- 
tion in the draw were not included, the 
Property Allotment Committee held 
another dray immediately in the pre- 
sence of corcerned authorities, the ac- 
tion of redrawing lots, in the absence 
of any provision for meeting such con- 
lingencies, being very reasonable and 
fair, was not open to any challenge 
merely because some applicants who 
were successful earlier were not suc- 
cessful in the second draw and they 
were not given opportunity to raise ob- 
jections to holding of second draw. 
Further in such a case, the aforesaid ap- 
plicants could not claim a legal right to 
allotment of plots on the basis of their 
success in the initial draw when their 
names were neither entered in the allot- 
ment register, nor any intimation about 
the allotment of plots was sent to them 
as per provisions in Regulations 30 and 
31. ‘respectively, ATR 1979 SC 1628 
Ref, 

The lottery is a scheme or procedure 
for distributing something among a 
group of pecple by lot or chance and 
the fundamental rule of lottery is to 
allow chance of participation to every 
eligible persan. If all the eligible ap- 
plicants were not allowed to participate 
in it, in that case if a decision was 
taken to cancel such lottery and to start 
ii again canrot be said to be arbitrary 
or unreasonable, 

S. M. Mehta, G. S. Bafna and J. K, 
Singhi (in Writ Nos. 1676, 1638 and 
1854 of 1980), S. B. Mathur in Writ 
Petn. No, 990 of 1981, for Petitioners; 
N. L. Tibrewal and Gopi Chand, for Re- 
spondents; S. B. Mathur, P. C, | Jain 
and S. N. Bhargava, for Interveners. 


K'Y/LY/F335/81/SNV 
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. AIR 1982: NOC 196 (ALL:) - 
B N. N. MTHAL, J: 

Dhani Ram (deceased: by `L. Rs.) and 
others,. "Appellants v. Munshi. Lal ang 
another, Respondents, 

F. A.F.. O. ‘No. 298 of O74, D1 
` 1981. 

Court-fees Act (1 of 1870), S. 7 (iv-A) 
(as amended in U. P.) — Court fee under 
— When becomes payable, 


It is only in those cases ‘where the 
relief cannot be granted io the plaintiff 
without cancellation of or adjudging void 
or voidable of ‘ani instrument or . ..the 
decree that Court fee becomes payable 
under Section 7. (iv-A). Where the can- 
cellation or adjudging void of an instru- 
ment is sought for on the : ground pf 
competency, lack of jurisdiction or title 
the point in issue is the 
jurisdiction or title and judgment can be 
given | without going into the validity of 
the instrument, and: hence in ‘such a‘case 
no additional Cour; fee under sub-sec- 
tion (iv-A) of © Section 7 is "chargeable. 
But ‘where the instrument is ‘sought to 
be cancelled or adjudged void on other 
grounds, ` this _ sub-section . . comes into 
operation and the additional Court fee 
shall be payable, 


~- Normally for: the purpose of the Court 
fee only allegations mace in the plaint 
ought to be.looked into.and it is ‘not 
relevant to look into the ayerments 
made in the written statement. It is not 
the form or the language in which the 
relief is sought which is material but 
the substance of the allegations made in 
the body of the plaint in order to find 
out the true nature of the relief sought 
in suit. 


Where, - according to the plaint allega- 
tions the property in. dispute originally 


belonged to the common ancestor of the- 


parties ‘K, and then - devolved on the 
plaintiff and the defendant who sought 
to transfer the whole property by way 
of sale, the plaintiffs- could. get . rehef 
without seeking . cancellation of sale. deed 
and, therefore, need not pay court. fee as 
prescribed. under Section 7 . (iv-A). 
Origin of plaintiff’; rights was by virtue 
of their, grandfather Lakhan being. one 
of the ‘sons of the common ` ancestor K. 
If this right .stood established -on the 
record then the fact that the. defendant 
had executed asale, deed. in a of 
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question’ of . 
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plaintiff's. share ., in the, property also, 
will, make. no difference at all. In. that 
event it would, be deemed that the de- 
fendant ‘had no..title in. respect of plain- 
tiff’s half share in dispute. The peti- 
tion would be different if- plaintiff had 
claimed; some relief in respect of that 


-half share of the property which belong 


to the defendant. In that event seeking 
of. cancellation ‘of: the sale deed by the 
defendant would have become imperative. 
| Haji Iqbal Ahmad, for Appellants; 
R. C. Shukla, for Respondents. 
EZ/EZ/B954/82/AMG 


AIR 1982 NOC 197 (ANDH. PRA.) 
- 1982 (1) AP.L.J. (HC) 309 
. RAMACHANDRA RAJU, J. 


Polireddi Rama Subbareddi, Petitioner 
v. Polireddj Naga Krishna Reddy and 
another, Respondents. . 

Civil-Revn. Petn: Nos. 5350 and 5351 of 
1980, D/- 16-3-1982. 
` Civil P. C. (5 of 1908), O, 20 Rule 18, 
O. 6 R. 17 and Sections 152 and 153 — 
Suit for partition of joint family. pro- 
perty and accounts -—- Compromise de- 
cree — Proceeding for ‘passing final 
decree — :Application for amendment of 
Schedule...of property. and preliminary 
decree — Maintainability. (Hindu. Law 
— Joint family property — Partition). 


Joint family property — Suit for par- 
tition and accounts —- Compromise decree, 
though passed. as final decree, no parti- 
tion of ‘immovéable properties and cer- 
tain moveables by metes and bounds — 
Plaintiff given. liberty to get partition 
made by metes and bounds either 
through Court ‘or private. arrangement 
after he attained majority — Proceedings 
for passing final decree in terms of com- 
promise and allegation of acquisition of 
properties by defendant after date of 
compromise from income arising out of- 
joint properties’ — >` Application for 
amendment of plaint Schedule, held, was 
rightly. allowed — Dispute regarding 
hature of properties acquired subsequent 
to date of compromise could be adjudi- 


-eated in the same. litigation and there 
‘was no need to drive. the plaintiff to file 


separate , sult’ for partition in respect of 
Such ‘properties -“or respecting other. 


claims and‘ counter claims made. by par- 


ties - regarding the- mode in which. the 


: 
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partition by metes and | bounds should 
be finalised — Order, however, allowing 
amendment of preliminary’ decree, held, 
not sustainable — Once! the preliminary 
decree was ordered to be amended, it 
became final and it would not be open 
to dispute correctness (of preliminary 
decree — Till the rights! of parties: were 
properly adjudicated upon it was not 
permissible to amend preliminary decree 
— {+ was not as if theré was. any mis- 
take im drafting the decree which could 
be corrected either under S. 152 or Sec- 
tion 153. ATR 1927 Mad 801, Distinguish- 
ed. (1887) ILR 14 Cal 493 and (1876) 
“TLR 1 Bom 561, Relied on. 


. A, Venkatarama Reddy, for Petitioner; 
K. Parvathiram, for Respondents. 


DZ/EZ/B798/82/CWM 
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AIR 1982 NOC ine (CAL.) 
MANASH NATH IRAY, J. 


Ani) Kumar Bhunia etc., Petitioners v. 
Union of India and others, Respondents. 


Civil Rule No. 10029 (W) of 1978, D/~ 
16-4-1982. 


(A) Arms Act (11 of 1878), Section 
18 — Arms Act (1959); Section 17 — 
Licence for manufacture of arms — 
Variation, suspension or | cancellation — 
Reasons are to be given |by authority — 
Authority subordinate to, authority who 
granted licence cannot cancel it, (Con- 
stitution of India, Art, 226), 


Whether under the old! Act or the Act 
of 1959 the officers or authorities or li- 
censing authorities must pass an order in 
writing and that too after duly recording 
the necessary reasons in writing and 
disclosing to the holder ‘of the license 
on demand, such . reasons, unless such 
disclosure could not be made in public 
interest. Any authority isubordinate to 
such authority which granted the license, 
under both the Acts, could not take any 
steps to suspend, cancel or revoke. 


In the instant case the order of can- 
cellation of licence was made'by A. C. 
(A. D. D.) who was admittedly subordi- 
nate in rank and inferior to the Com- 


missioner of Police, who granted the 
license, as such was not; proper. That 
apart, ‘the order of cancellation could 


not be sustained as the requirements of 
either Section 18 (a) of the old Act or 


Notes of Cases .198 


A, I. R. 


Section 17 (3) (b) of the 1959 Act, were 
not duly complied with. 


‘The powers of the said authorities are 
not uncontrolled and they cannot use 
and exercise the necessary power in an 
indiscriminate and haphazard manner, 
These powers must be used and exer- 
cised. in appropriate cases after com- 
plying with and having resort to checks 
and balances as imposed by the two 
Sections, If reasons for cancellation are 
not given in the order and such order 
did not show the same to have been 
passed’ in the interest of public safety, 
the order should be deemed to be invalid. 
An order of revocation or cancellation 
under provisions of both the Acts 
should show and establish that the said. 
authorities have applied .their mind and 
have also come to an independent con- 
clusion and on proper materials. 


The recording of reasons under both 
the sections are mandatory and if no 
such reason is given or recorded, even 
though such order would be an admin- 
istrative one, the High Court would have 
power to quash the same in a proceed- 
ing under Article 226 of the Constitu- 
tion, The High Court’ would be denud- 
ed of such power if such an order was 
passed after giving reasons and on con- 
sideration of the. case of the licensee, 
unless of course perversity in such 
finding or decision can be established. 


The license in question, as appeared 
from the authenticated copy. of . the 
same as filed, was issued on 28th April 
1948 i e. few days after the ban, which 
appeared to have been imposed on 23rd 
April 1948 and few days before the 
expiry of the license, which was valid 
from year to year and had an automa- 
tic lapse on 31st Dec., 1948. It is also 
an admitted fact, that "the petitioner did 
not or at least could not get the said 
Licenses in Form IX, duly renewed and 
reviewed, and in fact, he was appropri- 
ately informed about the Policy of the 
Government of India, in the matter of 
such license. The petitioner had know- 
ledge of such policy and by the series 
of communications and representations, 
he had put forward divergent claims 
from time to time. The Policy as dis- 
closed; appeared to be not unreasonable, 
rather the same was a wholesome one. 
Tt is true that while imposing the ban, 
on the basis of the Policy as involved: 
there was no mentioning of the licences 
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in Form IX to be cancelled,. but such 
direction even though wes not directly 
given, should be implied, if the grant 
of such License in Form No. IX was 
contrary to the Policy. The Policy as 
evolved or formulated could net be 
interfered with. 

(B) Arms Act (11 of 1878), S. 18 — 
Arms Act (1959), S. 17 — License under 
Act — Cancellation — It can be pros- 
pective only. (Constitution of India, 
Art. 226.) l 

An order of cancellation, revocation 
or suspension as the case maybe, bé it 
under S. 18 of the old Act or S. 17 of 
the 1959 Act, cannot be retrospective. 
but .such order should .be prospective. 


Therefore, the petitioner, if at all, can 
claim the order of cancellation to be 
- prospective for the unexpired period of 
the license in Form No. =X, or in other 
words, he can claim the penefits either 
up to the date of actua] cancellation on 
20th Dec. 1948 or on the date of actual 
lapse on 3ist Dec. 1948 and not there- 
after, since there was neither any re- 
newal nor revival of the concerned license 
made or applied for, duly. Such being 
the position, and since: 10 further re- 
newal, issue or revival o2 the license in 
Form IX is possible now, in view of the 
Policy as the issue of the writ or allow- 
ing the prayer as made, would be futile 
or of no effect, 


Nani Coomar Chakraborty and Dipak 


Kumar Banerjee, for Petitioner; S, N. 
Banerjee, Arun Prakas Sarkar and 
Mrs. Aradhana Nag Chowdhury, for 
Respondents, `- ee Ea 
DZ/EZ/B817/82/MVJ 


AIR 1982 NOC 19) (CAL) 
B. N. MAITRA, J. 

Premamoy Jana, Petitioner v. Mohan 
Ch. Jana and another, Opposite Parties. 

C. R. No. 3555 of 1979, D/- 24-3-1982. 

Civil P. C. (5 of 1908), S. 115 — Find- 
ing on question of benawi is one of fact 
— Such finding cannot be interfered 
with in revision — There is no jurisdic- 
tional error or material rregularity. 

A. Chowdhury, for: Petitioner: S, N. 
Mukherjee with P, Roy. for Opposite 
Parties. 


DZ/EZ/B812/82/PGS/DVT-27 
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AIR 1982: NOC 200 (DELHI) 
'.G R. LUTHRA, J. . 
Puran Mal and~° others, ‘Plaintiffs v. 
Gokal Chand and others, Defendants. 
I. A. Nos. 1817 and 1818 of 1981, in 
Suit No: 680 of 1980, D/- 19-8-1981. 
Civil P. C, (5 of 1908), O. 6, R. 17 — 
Amendment of pleadings — Party ad- 
mitting that partnership in question was 
at will — Amendment sought on ground 
that deed contained a clause that part- 
nership cannot be dissolved if two part- 
ners want to continue — Amendmen: 
whether can be allowed. (Partnership 
Act (1932), S. 7). 


Though the court has to be very libe- 
ral in -allowing amendment of the plead- 
ings no party can be allowed to amend 
a pleading in such a mariner as to set up 
a totally inconsistent case which is in 
negation of an admission by the said 
party. 

Where the defendant in ‘his written 
Statement admitted: that the partnership 
in question was at will but subsequently 
sought to amend the W. S. by setting up 
a case that the partnership could not 
be dissolved so long as any of the two 
partners want to continue the same, on 
the basis of a clause in partnership deed, 
the amendment could.not be allowed as 
it sought to set up inconsistent case, I! 
could not be allowed even on the ground 
that admission was in respect of ques- 
tion of law and such admission was not 
binding on the defendant. Firstly admis- 
sion was not in respect of a point of law. 
Admission did not relate to interpreta- 
tion of S:-7 of the Partnership Act, It 
merely relates to ‘mere application of 
that provision. According to S. 7 of the 
Partnership Act a. partnership which 35 
not for a particular duration is one at 
will, Therefore, for determining true 
nature of partnership question that arises 
for decision is if partnership is for a 
particular duration or not, That is 
Simply a question of fact to be deter- 
mined in every case. -In the present 
case it was simply a question of fact as 
to what the intention of the parties in 
respect of duration of” partnership was 
and as to whether they intended to con- 
tinue the same till any two of the part- 
ners wanted to ‘carry on partnership. 
Plaintiff by way of asserting that the 
partnership was at will indicated that 
the true intention of. plaintiff and de- 
fendant was that the partnership was 


100° | 
“hot for- any duration,‘ 
pect was admitted: by defendant and 
hence, admission is- one: | of fact Even 
otherwise what inference .should be 
drawn from a documentis a question of 
| case. 


fact. In ‘the present defendant 
wants to draw an . inference ‘from the 
document that the partnership was for 


a particular duration i.e! up to the time 
any two of the partners! ‘wanted to -con- 
tinue the same. Such an inference 
relates ‘o domain of fact, and not of 
law. Further, it is true that admission 
made by a person can be shown to be 
erroneous. But that is! only an admis- 
sion made in a document other than 
pleadings in a particular! suit itself. Here. 
in this case admission | was made in 
pleadings ie. .wri'ten statement, AIR 
1977 SC 27; AIR 1963 SC 884 Rel. on. 


LL. R. Gupta with - J. P.o Gupta, for 
Plaintiffs; S. L, Bhatia, Sr, Advocate 
with Sanjeev Aggarwal and = S. Daner- 


jee, for Defendants. 
a i ais 
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ee 1982- NOC 261 (GAU) 
K. LAHIRI, J. 
Pachan Khataniar, Petitioner v. Mori- 


gaon Mahkuma Parishad - and ` _ others, 


Respondents, 


Civil Rule ‘No, 692 of 1981, ‘Di 3 7-8- 


1981. 7 a, 
Constitution of India, AY ticle 226 — 


‘Alternative remedy — Order of execu- 
tive ‘committee ‘recommending settle- 
ment of . bazar — Remedy of revision 


provided: under S, 138. of Assam FPan-. 


chayati. Raj Act (1972)... is:. efficacious 
‘remedy “— Writ. ae ‘without exhaus- 
ting that remedy i$ - not: maintainable. 
AIR 1981 Gau. 15- ‘Rel. on.: 


S. Ali ahd S; A. ‘Laskar, for Petitioner: 


‘TY/LY/B842/81/VRK/RSK heat 
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-AR 1982. NOC 202. RANTI 
l "G. N. SABHAHIT, ee 
Shiralkoppa . ` Town ! Municipality, 


- others, Respondente; : Por 


' Execition'.;“Becond rappet" No.: G ote ae 


: ae 1977; D/- 18210-19811 


“. ” Nötes- of ‘Cases 201-202 
‘That factual as-- 


out issue of sale certificate and. he 


A. LR. 


(A) Mysore’ Land Revenue Code (4. of . 
1888), S.'187 — Decree creating charges 
on property foy recovery of tax in favour 
of Municipality —- Sale of property by 
public auction prior to suit — Sale 
confirmed, bu: sale certificate not issued 
~~ Auction purchaser not a necessary 
party to the suit —. Decree creating the 
charge. was valid. (Civil P. C. (1908), 
O. 1- R. 10; S. 47), 


Where on suit property, a charge was 
created in the decree for recovery of 
taxes in favour of decree holder Muni- 
cipality but the property was sold by 


the Municipality itself in an auction 
prior to suit .and = auction pur- 
chaser in execution took objections as 


to the..executability of the decree as 
against him because the suit’ property 
was sold to him under a sale confirmed 
prior to the institution. of suit but with- 


not a party to the suit. also, under the 
circumstances it was held tha:. auction 
purchaser became. the owner of the pro- 
perty only after the issuance of sale 
certificate till that time he was not the 


owner of. the suit property and, as such, 


not a necessary- party to: the suit : also. 
Therefore, the decree creating. charge’ on 
suit. property. for.reeovery..of ‘taxes in 
favour ‘of Municipality was valid. 


(B) Mysore -Land Revenue Code (4 of 
1858), S. 143 — Mysore Town Municipa- 
lities- Act (22 of-1951), S. 100 — Repug- — 
nancy between special provision of law - 
and general provision’ of law —- Special 
prouoe abrogates ` the general -provi- . 
sion, - (Interpretation - of Statutes). 


Section 143 of the Mysore Land Reve- 
nue Code makes. a. general . provision » 
regarding the claims of Government to 
have precedence over all .others.”S. 100 
of the. Mysore Town. Municipalities, Act 
makes provision for the tax on building . 
imposed by the ‘Municipality ` hence pro-. 
visions made under $S. 190 would over-. 


>-  . ide the provisicns under S.. 143. 


B. ` Veerabhadrappa, - for . Appellant: 


; AR: S.. Kothavale, 2nd Addl. Govt, Advo- 
- eate,.G. V : Thimmäppaiah,, , for aan 
dents.. 


F AZIAZIA s/eDIKISSG-A. 
‘Appellant y.. Sree- Sharada, Rice Mills.. and. Loia 
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1982 . 


: (1982) 1 Kant-L. J. 120° : 


_M. P. CHANDRAKANTHARAJ URS, J. 


oT 


. -others, . 


B. Duragappa, Petitioner 'v, The Prin- 
cipal, Basaveshwara Engineering College 
and another, Respondents, 

Writ .Petn, No. 12188. of 1981, D/- 
15-10-1981. . 

(A) Constitution of India, Art. 226 — 
Natural justice — Academic matters — 
Enquiry into charge of malpractice in 
examinations Finding ‘by Enquiry 
Committee that student was guilty 
copying in examinations Finding 
based on expert opinion which was never 
brought to notice of student is mot sus- 
tainable, 

Whenever an enquiry is held for the 
purpose of taking disciplinary action for 
malpractice in the examinations, the 
erring student should be afforded’a real 
opportunity to defend himself, 
not only be made known the charge, 
but he must be made aware of the 
evidence on the basis of which the Com- 
mittee proposes to come <o the conclu- 
sion contrary to the interests of the 
student. Ig that evidence is `- not made 
known to the affected person, then there 


—rv 


Danai 


is a real breach of the ru.es of natural 
justice. W.P. No. 6925 of 1981, D/- 11-€- . 


1981 (Kant) Rel. on, 
(SN) 13,, Disting. | 

(B). Karnataka State Universities ‘Act 
(28 of 1976), S. 62 (2) — Student, on 
being. found guilty of copying in : exami- 
nations, debarred from taking . further 
examina*ions — Order: cf punishment 


(19£0) 1 Kant LJ 


not preceded by proposition of punish- 


ment and order also not directly com- 
municated to student —— Feld, order was 
liable ʻo. be set aside, being | ‘contr ary to 
rules of natural justice as well. as S. 62 


(2). (Constitution of India, Art. 226 — 
N atural ` justice — Academic m matters). 
‘Ravivarmakumar, ' for. ` Petitioner: 


Annadanayya Puranik: S. on J avali and 
S. B. Adi, for Respondents. 


LY/CZ/G79/S1UHR/RSE, 


s 


-AIR 1982 Noc 204: = KER) 
“PC. BALAKRISHNA MENON, i 


Raghavan Pillai Sankaran’ “Nair ‘and. - 
Parameswaren ae 


. Appellants v.. 


Govindan: and ‘others, ‘Respondents. - 


1988; 


. S.. Ao No; 70° of-. 1977-4, De 19-Ie, 


| -Notes of Cases: 203-205 - 
-: > AIR 1982 NOC 203. (KANT:) 


He “must 


= 101 


` Limitation Act. (36 of 1963), Arts. 59, 66 
and 65 —.Suit for recovery of posses- 
sion of tarwad, property alienated - wi h- 
out necessity filed by junior members 
-— Held that junior members could treat 
such invalid alienation as- void and 
hence Article 59 oy 60 of Limitation Act 
could not be applied — Suit was within 
limitation únder Art. 65. AIR 1962 Ker 
164 (FB) and AIR 1956 Mad 634 Relied 
upon. 


-P. Sukumaran Nayar for Appellants; 
V. Výasan Poti, for Respondents, 
CZ/DZ/A907/82/SND/RSK 


AIR 1982 NOC 205 (KER.) 
V. KHALID, J. 


P. Krishnan Nambiar, Petitioner v. 


Executive Engineer, Addl. -Buildings 
Division, Calicut and others, Respon- 
dents. a i 

O. P. No. 116 ‘of 1980-L, D/- 
1-9-1981. 


Kerala Revenue . Recovery. Act (15 of 
1968), S. 68 — Revenue recovery procee- 
dings — .Contract as envisaged by Art. 
289 (1) or authorisation under the Act 
under. which the authority acten, is con- ` 
dition precoucn: 


Reveni recovery proceedings can, be 
initiated ‘against :q citizen -only if:a con- 
tract in writing, satisfying the require- 
ments of Art, .299 of the Cons‘itution is 


present and not otherwise. But, that is 
not -to ‘say. that. proceedings’ 
under the- Act are barred in 


cases where there ig no ‘agreement. If 
the: Revenue Recovery Authorities -cán 


‘Jocate the exercisé ‘of a’ power under the 


Act in any other enactment ‘like S. 28 of 
the Abkari Act or S.'79 of the Kerala 
Forest Act revenue recovery proceedings 
would be. perfectly. justified. AIR 1967 
SC 203, AIR 1976 SC 1533: 1980. Ker. LT" 
850 and: 1980 Ker’ LT 462 Ref. 


.P. K, Shamsuddin and A. A. Abul - 
Hasan, for Petitioner; Advocate General. 


_ for. Respondents. -- 


| S¥/KY/E727/8/SNV- 


r 
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AIR 1982 NOC 206 (MAD.) — 
: 1981 Legal Surv 190 
SWAMIKANNU, J. 

Sri Ranganathar Transports (P) Ltd, 
Petitioner v. Tanjore Co-operative Mar- 
keting Federation Ltd., Respondent. 

C. R. P. 1038 of 1980, D/- 28-8-1981. 


Motor Vehicles Act (of 1939), S, 110F 
(as amended by Act 56 of 1969) — “Any 
claim” — Lorry, used for transporting 
goods, damaged by bus;dashing against 
it — Owner unable to run lorry for two 
days, thereby losing two days income — 
Claim is covered by phrase “any claim” 
— Suit in respect of such claim is not 
maintainable. (Civil P. c. (1908), S. 9). 


Mrs, Revathi and M. | Srinivasan, for 
Petitioner; R. Vijayan, for Respondent. 


KY/CZ/F426/81/HR/RSK | 





AIR 1982 NOC 207 MAD.) 


: 1981 T. L. N: J. 309 
SURYAMURTHY, J. 


Thiruvalluvar Finance Corporation; 
Petitioner v. V. T. a aa Res- 
pondent. 


C. R. P. No. 1587 of 1980, D/- 19-6-1981, 


Civil P. C. (5 of 1 1908), Or, 6 R. 17 and 
Or. 2 R. 2 — Receipt of money by the 


successful chit bidder — Pronote to 
secure payment of future instalments 
executed — All the terms not found on 
the note — Plaint could be amended to 


found the cause of action on the receipt 
of the money by the defendant, 


The defendant, as ' the successful 
birder of the chit .received the prize 
money and also - executed a promissory 
note simultaneously as collateral secu- 
rity for paying the future instalments. 
His wife who was intended to join in 
the execution of the note did not do so. 
The defendant pleaded : that he , would 
not have executed it had he known that 
his wife was not signing it: All the 
terms and conditions ofthe ‘contract not 
being incorporated in ‘the promissory 

note the plaintiff, it’ was held, was 
entitled to found the cause of action on 
the original debt ' viz., ı the receipt of 
money by the defendant. There was no 
change of the cause of: action and an 
amendment of the plaint was not barred, 
AIR 1938 Mad 785 (FB) Followed, 


Notes of ‘Cases 206-208 


tight to challenge 
tution of India, Arts. 226, 14 — Admin- 


‘with, Therefore, 


ALR. 


D. Raju and M, Venkatachalapathi, for 
Petitioner; P. R. Abdul Kalaam, for Res- 
pondent. ` 


CZ/EZ/B90/32/TVNİDV T- 


AIR 1982 NOC 208 (ORISSA) 
P. K. MOHANTI AND 
J- K. MOHANTY, JJ. 
Kasinath Jena, Petitioner v. State of 
Orissa and others, Opposite Parties. 
Original Jurn. Case No. 861 of 1981, 
D/- 11-8-1931. 


Orissa Gram Panchayats Act (1 of 
1965), S. 150 — Orissa Gram Panchaya’s 
Rules (1968), R. 87 (h) Proviso — Ferry 
auctioned thrice by Gram Panchayat — 
Off-set price mot reached by even 
highest bid — Settlement after negotia- ` 
tion for more price — Bidder had no 
settlement, (Consti- 


istrative law — Government contracts), - 

When a Gram Panchayat was unable 
to manage the ferry, it was put to auc- 
tion by ‘Gram Panchayat for three 


times. But the highest bid offered did 
not reach the off-set price. The ferry. 
was then settled after nego- 


tiation, for a price more than the high- 
est bid. 

Held that by merely giving bids at 
auction the bidder does not acquire 
vested interast. There is no reason why 
the State should not have the right 
to settle its property by negotiation so 
Iong as such activity does not encroach 
upon the rights of others or is contrary 
to law. The ferry was put to auction 
thrice that means it was re-auctioned on 
two occasions, so the terms of the pro- 
viso. to R, 87 (h) were also complied 
the bidder of auction 
had no enforceable right to challenge 
the settlement by negotiation. 

S. Misra (1), S. K. Nayak (1), C. P. 
Mahapatra, R. K. Nayak and S. K. 
Nayak (2), for Petitioner; ‘Addl, Stand- 
ing Counsel (for Nos, 1 to 3), G Rath 
and N. C. Panigrahi (for No. 5), for Res- 
pondents., id 


IY/T¥/D925/81/JJS/DVT 


< Tants v. Bhabhuti’ Mallah 


1982 


AIR 1982 NOC 209 (PAT.) 
CHAUDHARY SIA SARAN SINHA, J.) 
Chekhuri Mallah and: others, Appel- 
and others, 
Respondents. 

A. F. A. D, No. 309 of 1972, D/- 22-12- 
1980. 


(A) Civil P. C. (5 of 1908), O. 22, R. 3 
— Abatement of appeal — Appeal by A 
and his. son B against dismissal of their 
suit for partition — Death of A — Fail- 
lure to implead A’s daughters — Held, 
as B, who represented estzte of deceased 
and whose interest was in no way 
adverse to that of his siste-s was already 
on record, appeal did not abate. AIR 
1975 SC 733, Relied on. 

(B) Hindu Law —: Coparcenary pro- 
perty — Partition — Effect.’ 


The effect of the partition is to dis- 
solve the coparcenary, with the result 
that the separating members thenceforth 
hold their respective shares as their 
separate property and the share of each 
member will pass on his death to his 
heirs. 


Ramji Sharan and Vijay Nandan 
Sahay, for Appellants; Jareshwar Prasad 
Singh, Arun Kumar Singk, Dilip Kumar 
Singh and Hari Shankar, for Respon- 
dents. 


HY/KY/D464/81/JHS 


AIR 1982 NOC 210 (PUNJ. & HAR) 
G. C. MITAL, J. 


Harpal and others, Appellants, v. Smt 
Ram Piarj and others, Respondents. 

Civil Regular Second Appeal No, 349 
of 1970, D/- 21-9-1981. l 

Civil P. C. (5 of 1908), O. 23, R. 3 — 
Consent decree — Suit for declaration 
that sons were owners: in possession of 
land once owned by defendant — Decree 
on basis of defendant’s consent written 
statement —- Defendant and his succes- 
Sors-in-interest are bound by decree and 
precluded from challenging it on facts. 


A decree obtained after contest is as 
í: good a decree as consented to by the 
defendant and the same would bind the 
defendant and his  successors-in-interest 
unless and until the same is avoided in 
‘one of the permissible ways. 

Held, if it was proved shat 


the sons 
defrauded. their father or 


exercised 


Notes of Cases 209-211 
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undue influence or coercion and thereby 
obtained the decree, the same could have 
been set aside by the Court. In that 
case, the daughters would have also 
succeeded to the estate left by their 
father, but those were not the facts in 
the present case. What the daughters 
wanted to do was to reopen the facts of 
the previous suit in order to show that 
the statement in the plaint that 
their father had gifted the property to 
the sons was wrong. The Court in the 
second suit was not permitted to go 
behind the earlier decree because the 
decree settled the rights of the parties 
and the subsequent Court was not 
entitled to go into the facts as to whe- 
ther the earlier decree was passed on 
right or wrong facts, If the earlier 
decree bound the father, then the same 
bound his successors-in-interest also and 
if the father could not dispute the 


` earlier decree on facts, even his succes- 


sors were not entitled to challenge on 
these facts. Hence, the Courts below 
fell in error in-going into the facts to 
find out whether there was any valid 
gift in favour of the sons on the basis of 
which the earlier consent decree could 
be passed, AIR 1951 SC 280 Rel. on. 


N. L. Dhingra, for Appellants; D. R, 
Puri, for Respondents. 


KY/AZ/F18/81/HR/RSK 





AIR 1982 NOC 211 (PUNJ. & HAR.) 
a J: V. GUPTA, J. 

Ramjit Singh and others, Appellants 
v. Gurdev Singh and others, Respon- 
dents. 

S. A. F, O. No. 15 of 1980, D/- 22-9- 
1981. 


Civil P. C. (5 of 1908), O. 6, R. 17 — 
Application for amendment of written 
statement after passing of decree im 
plaintiffs — Amendment introducing 
completely new case and contrary to 
plea taken earlier in written statement 
— Held amendment could not be allow- 
ed... AIR 1977 SC 680 Rel. on. AIR 1972 
Punj & Har 260 Disting, 

Ujagar Singh and Sh. BK, S. Cheema, 
for Appellants; Sh. D. N. Awasthy and 
Vijay Jhanji, for Respondents. 


KY/LY/F215/81/HR/RSK 
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AIR 1982 NOC. 212 ea 
= 1982 Raj. Li W, 41 

(J AIPUR: BENCH) 

G. M. LODHA, J, 

- Bhanwar Lal, Appellânt v 
Respondent i 

Civil Second Appeal No. 399 of PE 
D/- 2-12-1981. 

Transfer . of Sane ia {4 of 1882), 
Ss. 105 and 44 — Tenant and co-sharer 
-— Ténant of land who'has built cons- 
tructions thereon does. not -become co- 
sharer of owner. of Jand- and cannot 
claim: right of pre-emption in respect of 
land, (1930) R Merwara a 61 Dis- 
tinguished. 


R. S. Purohit, for “Appellant, 
BZ/DZ/A723/82/7HS , 


. Ishwarilal, 


AIR 1982 NOC. 213 (RAJ), 
(JAIPUR BENCH) 
K., S. SIDHU, J... 
Lucky Minmate Pvt, Ltd. Neem Ka 
Thana, Appellant v; State’ of ne 
Respondent. 


Civil Regular First Appeal No. 94. ‘of 
1981, D/- 11-8-1981. | 


(A) Civil P. -C. (5 ‘of 1908), ©, 20, 
R. 4 (27 — Judgment of‘ trial Court not 
strictly up to standard ~ Held not good 
reason for remanding” case 
proper judgment under the 
ces of case. | a 


rece 


{ 
Under a mining lease in favour of the 
plaintiff in this case, he “was to pay 


prospecting charges as and when deter-: 


mined by the Director of Mines. The 
defendant State sent a, notice 
upon’ the plaintiff to. pay an. amount of 
Rs. 145766.63 as. the prospecting charges. 
' The plaintiff filed a suit! questioning the 
validity of the notice. He managed to 
prolong the suit for a long time. | 
trial Court ultimately dismissed it by a 
short judgment,” The’ plaintiff contend- 
ed in appeal that as the! judgment ‘did 
not ‘conform ‘to the requirements of O. 20 
R. 4 (2), the case’ had td be remanded. © 
- Held, ‘that the plaintiff | did not pro- 
- duce aly evidence in support of his case 
tha: the documents on. 
help plaintiff at all‘ On) ithe other hand, 
they went against him and - showed that 
- while-he was enjoying - the. fruit -of - the 
“performance ofthe: “contract by” 


-Notes of Cases .212-213 


‘was quite clearly a.fraud on- 
. 1,45,766.63 for five years 


` these circumstances, though 
‘ment of the lower Court did not strictly « 


38). 


for writing - 


calling. 1 
' provisions of the 


The. ` 


‘tion arises from a contract, 


wécord ' did’ not ' 
' thè contract, > 


- the - 
defendant of his part, he himself -. was ::-afford adequate: relies ` 


A. 1. R. 


- avoiding. the performance: of- his, obliga- 


tion and was acting in -a manner which 
the con- 
tract: -He had already . deprived the 
defendant’ of a huge amount of Rs 
and had all 
along been enjoying the usufruct of thé 
mining lease with impunity. Under 
the | judg- 


come up to the standard of a judgment 
expected of a Judge under O. 20 R. 4, it 
was not a gcod-ground for sending the 
case- back to the trial court for writing 
a -proper judgment, The trial - Court 
could not be said to have committed any 


. Serious ` error in not writing a detailed 
‘judgment. ' 


AIR 1969 SC ee Dist. 

(B) Civil P. C. (5 of 1908), O. 39 Rr. 1 
and 2 — Temporary. injunction in suits 
for specific. performance of contract — 
Grant of — Matters to be considered 
stated. (Specific Relief Act (1963) Ss.. 37, 


Utmost care, 
should be. exercised by the 
dealing with a suit for specific 
mance of a contract in which- -temporary 


‘injunction under C. 39 Rr. 1 and 2.is also 


prayed. The court should, as a. first 
step, scrutinise the plaint to find out if 
it contains avernents spelling out a 
negative term or obligation undertaken 
by the defendant, agreeing to refrain 
from or ‘not to do a particular thing. If 
the plaintiff does not allege that the 
defendant ` had ‘entered in‘o an agree- 
ment invdlving a negative term, this 
meéans that the plaint does not disclose 
a cause of action for specific perform- 
ance of a negative ‘term of the contract, 
The court must further keep in view the 
Specific Relief Act, 
1963, S. 38 of the Act lays down that a 


. perpetual injunction may be’ granted to 


the plaintiff to prevent ‘the’ breach of an 
obligation existing - in his favour. It 
further enjoins that when ‘such ‘obliga- 
the court 
Shall “be: guided bv the rules ‘and provi- 


sions contained in’ chapt. II which deals 


with specific: performance . of contracts. 
A suit for injunction based on contract 
means a suit seeking, in effect, the speci- 
fic performance of a negative term 


involving a n2gative term,: the court is 


for:.-its', breach, 


attention and alertness 
court in > 
perfor- 


-In a’ suit based on. contract - 


‘prohibited. by S. 14 from -granting in- - 
-junction if-compènsation-in -money ‘would 


1982. pe, EI 


-S 16 is another importan- section which 


. must .be referred: to in his. connecticn.: 


It lays down that specifie . performanze 
of a contract cannot be enforced in 
favour of a person who fails to aver and 
prove that he: has performed .or ‘bas 
always been. ready and willing to per- 
form the essential: terms of the contract 
which are to’ be performed by him, This 
means that in order to constitute a vaid 
cause of action, the plairt must contain, 


in addition to the averment that. the 
defendant had: undertak2n a negat-ve& 
obligation under the contract, „another 


averment to- the effect that the plaintiff 
has performed or, has always been. reedy 


and willing to.perform th2 essential terms _ 


of the contract which are to be perform- 
ed by him. 


M. M. Tewari and Vimal Chaudhary, 
for Appellant; Heman Dass, Dy. 
Advocate, for the State.. 


TY/KY/F343/81/WNG ` 


AIR 1982 NOC 214 (RAJ.) 
os .S. N. DEEDWANIA, J. 
M/s. Rajasthan Ice & Cold Storage, 
Jodhpur,. Petitioner v: State of- Ra: as- 
_ than and. others, Respon-ients. 

Civil Writ Petn. No. 236 of. 1974, D/- 
11- 5-1981. ' 

- (A) Constitution of India, Article “996 
— Alternative remedy — Firm challeng- 
ing electricity duty at higher rate — 
Commissioner, commercial, taxes already 


expressing his view in favour of Electri- . 


city Board Writ petition pending 
since 7 years — It could not be dimis- 
sed on ground of existemce of alter native 
remedy to refer dispute to Commercial 
Taxes Officer, (Rajasthan 

(Duty) -Act (12 of 1962), S. 7). 1980 Raj 
LW 461, Rel. on. . 

(B) Rajasthan Electricity (Duty) Act 
(12 of 1962), Section 3 
No. F 16 (15) F. .D/R.T/14 Pt. D/- £11- 
1965 — Firm carrying on... business. of 
cold storage — It is. an industry enzag- 
ed in processing of goods within m2an- 
ing of the Notification — Electricity duty 
could be recovered from. firm at the. rat 


try’). 

. Where. the ‘arm. was coanryizig:: on. the 
_ business: of cold storage: it could -be said. 
- to be an.industry engaged -in the -preces- .. 


-~ Notes. of 


Govt... 


` commodities even in off season. 
- are made available to the purchaser for 


Electricity, 


Notificetion . 


7 filed. on - 19-8-1971 


Cases 214-215 105 


ing of goods. within the. meaning of the 
Notification,:. Hence,; the © electricity. 
Board could: recover: the electricity duty 
from the firm at the rate of 1 n. p. per 
unit only and’ could not recover past as 
well as future’ electricity duty at the 
rate of 5 n. p. per unit for the power 
supplied to the firm. 1980 Raj LW 461 


Rel. on. AIR 1981 SC 1014, Disting. 


` All decay organisms are slowed down 


-when the commodities are preserved al 


a temperature’ near freezing point. In 
other words, refrigeration condition 
preserve commodities for longer periods 
by retarding action of enzymes and 
micro-organisms. Therefore,. it is futile 
to argue that when the commodities are 
kept in cold storage they do not undergo 
any change. Their property of speedy 
decay is retarted to'a great extent and 
their temperature is lowered and in this 
sense, these commodities or goods under- 
go a change, This process enables a sel- 
ler to make. available to a market, such 
They 


considerably longer peériods and also 
their shipment ìs possible to. distant 
‘markets. 


In cold storage commodities or goods 
undergo a change as a.reSult of opera- 
tion of, refrigeration and, therefore, it is 
an industry engaged in processing goods 


_within the meaning of the notification. 


Rajendra Mehta, for Petitioner: D.. S. 
Shishodia,. Govt. ants for Respon- 
dents, 


LY/AZ/ETISBI/SMA/SSG-EN 


AIR 1982 NOC 215 (CAL) 
PRADYOT KUMAR BANERJEE, J. 
Smt. Gita Nandi, Petitioner’ v. Satya 
Kinkar Patra and others, Respondents. 

C. R. No. 3013 of 1977, D/- 19-2-1982. 

(A) W. B.. Land Reforms Act (10 of 
1956), Section 8 and Ss. 28 (2), 7 (3) (as 
amended by Act 12 of. 1972} — Pre-emp- 
tion — Application under Section 8 filed 
on 19-8-1977] — . Maintainability —_ 
Amended Act enforced retrospectively 


. from 15-2-1971 — Application would be 
of 1 n..p. per .unit only and not 5 m. P.. 
per unit. (W a and - Phrases - — 7 Todus- 


maintainable. .(Pre-emption). 
. Where an. applcation: for -pre-emption 


‘under Sec. 8 before 
the Sub-Divisional Land . Reforms Offi- 


cer, the application. would be protected 
„under _ 


_ Section 28. (2) as. the. , amended 


106 
Act was enforced -` retrospectively from 
15-2-1971. Therefore the application 
would be deemed to be | pending when 
the amending Act came into for¢e on 
15-2-1971 and the application 
- fore the Sub-Divisional ‘Land Reforms 
Officer. must: be ‘disposed of by the 
Munsif as the forum for disposal of 
the application has been changed by the 
amended Act but it does| not repeal the 
substantive right. of pre-emption. Hence 
the application which was filed before 
the Sub-Divisional Land Reforms Officer 
would be deemed to have been filed be- 
fore the Munsif who had been authorised 
to dispose of the matter, ret canectivery 
from -15-2-1971., 


(B) Limitation Act (36 | of 1963), Sec- 


tion 14 (1) — West Bengal Land Re- 
forms Act (10 of 1956),, Section 8 — 
West Bengal Non-Agricultural Tenancy 


Act (20 of 1949), Section (24 — Applica- 
fion under Section 8 filed after filing 
application under Section 24 — Appli- 
cants not notified co-sharers — No 
notices served on them ;— Application 
under Section 8 would not be barred by 
limitation. 


Where as application was filed for 
pre-emption under 5S. 8 ‘of Land Re- 
forms Act after the applicants had filed 
earlier an application under Section 24 of 
Non-Agricultural Tenancy Act the ap- 
plication under Sec. 8! would not be 
said to be barred by limitation under 
Section 14 (1) on the ground that Sec- 
tion 14 (1) was not applicable to the 
the case inasmuch as the applicants 
persisted on the application under 5. 24 
from the very beginning in spite of ob- 
jections being taken by the other side 
about non-maintainability of the same, 
came to High Court and filed on the merits 
and could not now turn round and say 
that he was proceeding with the said 
application with due diligence and care 
which was sine qua non for the benefit 
under, Section 14 and furthermore, in 
the earlier proceeding under S. 24 he 
Tribunal did not reject the application 
on the ground of entertainability of the 
- application when the. „applicants . wera 
not notified co-sharers and no notice was 
served on them.. | 


| 
” (©) W. B. Land Reforms Act (10 of 
1956), Section 8 — Plot owned by Co- 
Sharers — Sale of one portion of plot and 
gubsequently gift of remaining portion 
— Donee selling ‘the gifted plot — Pur- 
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filed be- . 


A.LR. 


chaser of portion other than gifted one 
is not entitled to pre-empt gifted portion.. 

Where both the co-sharers of a plòt 
after selling a demarcated portion there- 
of made gift cf another demarcated por- 
tion of the phot, the purchaser of the 
portion from the co-sharers would not 
have a right to pre-empt the sale of the 
gifted portion. In such a case the pur- 
chaser could rot be said to be a co- 
sharer of any portion of the holding in 
so far as giftel portion was concerned 
because the donee was not a co-sharer 
of the propert having got by gift a de- 
marcated portion with the other owners 
who made the gift. 

Saktinath Mukherjee and Tarun Chat- 
terjee, for Pet.tioner: R. K. Banerjee, 
Samaresh Banerjee and Miss J. Bhatta- 
charjee, for Respondents. 
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AIR 19&2 NOC 216 (KER) 
P. C. BALAKRISHNA MENON, J. 


Mathai Paul, Petitioner v. Taluk Land 
Board and others, Respondents. 


C. R. P. 2951 of 1979, D/- 17-7-1981. 


Kerala Land Reforms Act, 1963 (1 of 
1964), Sections 85 (8), (3) and 72C — 
Question relatirg to assignment of right, 
title and interest of respondent in favour 
of petitioner pending in proceedings he- 
fore Appellate Authority — Town Land 
Board, held, should not have adjudicated 
upon petitioners right to tenancy in 
pefifioner’s Section 85 (8) application and 
dismmissed same —- Dismissal] order set 
aside and Boari directed to dispose of 
S. 85 (8) application after final orders 
were passed for assignment of right, title 
and interest of respondent. 

P. N. Sankarenarayana Pillai, for Peti- 
tioner Govt. Pizader; T. K. Kurien and 
M. C. John, for Respondents, 


HY/JY/D641/81/"HS 


AIR 1982 NOC 217 (MAD) 
: (1981) 2 Mad. L, J, 442 
NATARAJAN, J. 

Abdul Wahsed Sahib, Petitioner vw. 
A. R. Naina “Mohammed and others, 
Respondents, 

C. R. P. No, 2343 of 1977, D/- 
1981. 

-{A) Civil P. C. (1908), S. 38 — Execu- 
tability of decree — Power to determine 


12-1- 
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— Vests in executing Court and not in 
Court passing decree, 

(B) Civil P. C. (5 of 1908), S. 11 — 
Res judicata — Court without jurisdie- 
tion pronouncing that jurisdiction ‘of 
Civil Court to determine question about 
existence of relationship ef landlord and 
tenant was not taken away by provisions 
of Tenancy Act — Pronouncement does 
not operate as res judicata being one on 
merits by a court withowj jurisdistion. 
AIR 1940 PC 222 Rel. on. 


R. Kesava Iyengar for K. Srinivasan, 
for Petitioner; R. Sunderavaradan, for 
Respondents. 


KY/AZ/F556/81/HR/RSK. 


AIR 1982 NOC 2-8 (PAT) 
: 1982 BLJ 501 
SHIVANUGRAH NARAIN, J. 

Jageshwar Choudhary, Petitioner vV. 
Ugrasen Narain Agrawal, Respondent. 

Civil Revn, No. 751 of 1980, D/- 12-12- 
1980. 

Bihar Buildings (Lease, Rent and Evic- 
tion) Control Act (3 of 1947), S. 11-A — 
Ejectment suit on ground of personal 
‘necessity and default in payment of rent 
— Failure of tenant to deposit rent — 
Court striking off defence only against 
ejectment — Held defendant was enti- 
tled to contest claim for arrears of rent 
by leading evidence in support of his 
claim of set off and by cross-examining 
plaintiffs’ witnesses on that point. AIR 
1968 Pat 415 (FB) Rel. cn. AIR 1975 SC 
398 Disting. 


Karuna Nidhan Keshav, for Petitioner. 


Rama Kant Verma and Rajendra Kishore - 


Prasad for Respondent. 
HY/lY/D471/81/MRD/RSK 


AIR 1982 NOC 219 (Punj. & Har.) 
: 1982 Cri. L. J- 1215 


FULL BENCH 

S. S. SANDHAWALIA, C. J. D. §, 

TEWATIA AND. K, S. TIWANA, JJ. 

Ajit Singh and another, Appellants v, 
State of Punjab, Respondent. 

Criminal Misc. No. 2638 of 1981 in Cri 
Appeal No. 490 of 1979, D/- 13-11-1981. 

(A) Criminal P. C. (2 of 1974), Ss. 362, 
386, 401. and 482 — Alteration or review 
of judgment — Except to correc: clerical 
error High Court has no power. 1970 Cri 
LJ 267 (Punj & Har); 1975 Chand LR 
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‘Punjab Police 
"22,16 (2) and 24.19. (13) — 


107 


(Cri) 57; 1980 Chand LR (Cri) (Punj) 234 
and (1969) 71 Pun LR. (SN) 43, Over- 
ruled. 

The High Court has": no'power to re- 
view .or revise its .earlier judgment 
except to: correct clerical errors. This is 
so both with regard to the appellate and 
the revisional jurisdiction of the: High 
Court, The High Court also cannot in- 
voke its inherent jurisdiction under 
S. 482 for this purpose. AIR 1979 SC 87, 
Foll; 1970 Cri LJ 267 (Punj & Har’; 
1975 Chand “LR (Cri) 57; 1980 Chand LR 
(Cri) 234 (Punj) and (1969) 71 Pun LR 
(SN) 43, Overruled. 


(B). Criminal P. C, (2 of 1974), S. 362 
— Alteration or review of judgment’ — 
Alteration or modification of sentence 
amounts to review of judgment, 

Any alteration or modification of the 
sentence alone (without touching the 
merits or the section under which the 
conviction is recorded) amounts to a 


review of the judgment in the eye of 
law. 


(C) Criminal P. C. (2 of 1974), S. 362 — 
Review or alteration of judgment — 
Powers of High Court. — Appeal by ac- 
cused -— Imposition of additional 
fine by High Court in lieu of unexpired 
period of sentence — Condition that if 
fine was not paid within specified time 
accused to undergo imprisonment — Time 
for deposit of fine cannot be extended as 
it would amount to review or alteration 
of judgment on ‘point of sentence which 
is not within the powers of the court. 


Avinash Chander Jain, for Appellants; 
T. N. Bhalla, for the, State. 


BZ/BZ/A405/ 82/MVJ 





l AIR 1982 NOC 220 (PUNJ. & HAR.) 
. = 1982 Cri. L. J. 1176. 

FULL BENCH 

© D. S. TEWATIA AND 

S5. S. SANDHAWALIA, C. Jà 

© K S. TIWANA, JJ. 

Piara Singh, Petitioner v, 

Punjab, Respondent. 


Criminal ` Revn. No. 969 of 1979, D/- 
16-2-1982.. 


Criminal P, C. (2 of 1974), S., 102 — 
Rules (1934), Paras 
Criminal 
trial —- Law does not require that. seal 
used for sealing case. property must. be 
handed over to a non-official — Nor it 


State of 
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is mandate of law that such non-official 
_must-be examined during trial im . case 
seal is handed over to such . non-official.. 
1980 Chand LR: (Cri). 74! (Punj & Har); 
1978. Chand LR. (Cri) 152 (Punj. &. Har);. 
1974 Chand- LR: (Criy 171 (Punj &. Har) 
and 1976 Chand LR (Cri) 282 (Punj & 
Har), Overruled. (Prevention 
Adulteration Rules (1955), R. 18). 


In the: ‘absence of any mandatory or 
even a directory provision in. the whole, 
of Criminal P. C. and the Punjab Police 
Rules requiring that the ‘seal used | by 
the Investigating Officer for sealing 
case property must /be handed over to 
a third person forthwith and further 
that in cases where it might at all have 
been so done then the non-official must 
be put into the  witness-box and: any’ 
failure to do so would vitiate the whole 


proceedings, it is incorrect to say that 
it is mandatory for the ‘Imvest'gating” 
Police Officer’ to hand; over the seal 


used by him for sealing ‘the incriminat- 
ing articles and the samples to a’ non- 
official immediately ‘or “Soon thereafter 
and that the non-appearance or non- 
production of such a- non-official who 
was entrusted with the seal would by 
itself be fatal to the - pr osecution case: 

1980 Chand LR (Cri) 74. (Punj & Har); 
-1978 Chand LR (Cri)-152--(Punj -& Har); 

.1974 Chand LR (Cri) 172 (Puny & Har) 


. and 1976 Chand LR (Cri) 282° (Punj Ca 
Han, ‘Overruled. ° . 
Criminal. trials ordinarily turn and 


must continue to do so on| the credibility’ 
and acceptability of the! evidence on 
record. . It cannot be saidithat a crimi- 
nal trial would succeed ‘or fail. merely 
on the technicality | of..the delivery ‘of 
an investigation: - seal- to o person — 
-or the Jatter’s. refusal- inability to 
appear as a witness > about, the same. i 


The velevane provisions -of Para 
22.16 (2) of the ` 
are indicative ° that the whole- 


thereof - is that~- 


purpose | 
the ` sealed - . property 


shovld bear thè imprint of the: seal of ‘a 
' responsible police offieér “who ‘is enjoin-° 


ed withthe’ ‘safe’. -eustody thereof © and: 
i disposal Jin- aceordance'- with- lawi- “In. a: 
way, therefore," esponsibility | {s cast - on 
the police: officer - whose ‘geal bas” been 
used “hat the. -pareel_ ar the, =: awat does” 
"net pass into: irresponsible - ‘Hands: The 
* whole’ thrist -ofn the: “provisions + sées ` to: 
be „to -egst::the. burden; on ithe: yesponsihle,.- 
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of Food © 


. mere subterfuge of handing over. 
. Seal to 


, Rules ` 
‘Punjab | Police » Rules” anyone, ‘determined ` or intent’ on forging . 


ALT. R, 


police -officer. for the safe.custody of 
the. parce] and case property.. -To direct 
on the contrary that such a seal should 
be. handed over during. the material 
period: to. any non-official is something - 
which may absolve the concerned. offi- 
cer or further responsibility without 
resting the same in law on any. other. 
Such a view would provide no. guaran- 
tee that the person to whom the seal is 
entrusted would necessarily be of a 
higher calibre and integrity. Any third 
person entrusted with such a seal . is 
under no legal obligation or discipline to 
keep it under safe custody. or:not allow 
it to be passed into unworthy hands 


bent upon tampering with the case 
property. Nor can it be ensured that 
such a person would not’ himself’ be- 


come a party to any design. or: atternpt 
to do so at some stage. Further it can- 
not be presumed that the responsible 
police officials would act criminally in 
breaking open the sealed parcel and re- 
sealing the same in order. to forge or 
tamper with crucial. evidence. Again, 
it cannot be assumed that any and every 
non-officia] necessarily would be: of 
greater integrity than these public offi- 
cials. However, what is significant is 
that if.it were to be once presumed ‘hat 
the responsible police — officer is déter- 
mined to tamper with the case property. 
then how can this. be. prevented. by : the 
-the 
a third person. , 
question that who will guard. the . guards 
thus. arises, If: the, : _responsible. police 
official were to be so criminally . mind- 


ed he ‘could easily hand over the ‘seal +0 
a convenient ora 
Tn fact doing so would ` 


‘person. . 
absolve. him 
from further Fesponsibility , “whilst he 
zan ‘always. take the seal back from such 
a person and ` after Ynisusing it return 
the: same to him. ‘What guarantee. ‘can 
there’ be ‘that ‘such a third person hirri- 
self ' may’ not be liable. to ‘subversion by 


subservient , 


and tampering “with the’ casé “property. 
It is” ‘Indeéd | unfortunate that occasions 
have: arisen where ` © poliċe officials | en- 
trusted with | the. " enforcémen* cand” cus. 
iddiansh'p ‘of the law’ ‘and ` ` order’ 
deviated’ ‘from: ‘their. ‘duty. + 
ery | therefrom. "to infer an: tnvétarate 


ety 


and inbuilt suspicion- that every respon- = 


-aible police- official -. -entrusted. with. ‘Case: 
aroperty. .” y would: - forge, "fabricate. “and. 
“-Yamper- -theremith,... In. vr this - connection, . 


` The enigmatic _. 


have: o 


BA 


7 police. does not arise, 


1982 


it cannot: be said that’ prevision’-in: para‘ 
- 24.19 (13) of Punjab Police -Rules 


award of commendation certificates -ard 
rewards for crime detection turns the 
whole body of excise and police officials 
into unacceptable: partisan witnesses and 
their evidence akin to that of accon- 
plice evidence. Lo DE gy 
Even under no privision ‘or precedent 
under the Prevention of Food Adultera- 
tion Act or. the’ rules thereunder the 
non-production’ of a non-official to 
whom such a seal might have been hand- 


ed over, if at all, would vtiate the whcle 


proceedings, (Case law discussed). 


H. S. Brar with R. S. H. Hundal for 
Petitioner; Bachittar Singh, for Advocate 
General Punjab, for Respondent, 


CZ/CZ/B65/82/SNV 
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AIR 1982. NOC 221 (ANDH, PRA.) 
= 1982 Cri. L. X% 1271 
| FULL BENCH 
RAMACHANDRA “RAO, MUKTADAR 
AND JAYACHANDRA REDDY, JJ. 


P. Srinivasa Murthy ard others, Pezi- 
tioners v. State of Andhra. . 


another; Responden‘s, . 
Writ Petns. Nos: 301 amd 41) of- 1976; 


D/- 10-12-1981. 


(A) Police Act (5 of | t861), 
Quartering of additional police force in 


disturbed area — Power ‘vf Government. 


(Constitution of India, Ariécle 226). ` 


Section 15- conteniplates quartering of 
situa- 
tions firstly where the area is. in a dis- 
where, it. is in a 
dangerous state, and, thirdly, where. sae | 
conduct of the ‘inhabitants ora class or 
neces . 


additional police force in three, 


turbed state; secondly, | 


section af them is stich that it 
sitates the quartering of additional. police 


force.. The first two. situations may. be, 
brought about by outsiders or ` agenci es 
other than’ the inhabitant; of. the, area, 


in which case additional, 


question ‘af ` making ` the inhabitants of 


the’ area’. Gearing-, 


a where the. disturbed , or, ; dangerous.. state 


a inhabitants or any 


i een 


„section ‘or’ ‘glass of 
them. or- evensin . a. case<wwheré the «-éane // 
iE Sich’. that: the ., 


.L 7 ~ d 
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for’ 


addition to the ordinary fixed 


. Pradesh and: 


S. 15 a 


resulting, in number 


‘police’ force 
can - be quartered fn’ the’ area which: is In. 
a'disturbed or dangerous state. and the. 
‘the cos: of. ‘additional... tering oft. additional police force `n, 
-It is. "anly in a CESE 
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quartering of . additional police force is 
required to maintain peace and: law: and 
order, the Government may think fit. to 
make the inhabitants or any class or sec- 
tion of ‘them bear the cost of additional 
police Ce k 


The provisions of s. 15 (1) and (2) 
have to be invoked where there is im- 


' minent danger or threat to peace or law 


and order in any area which has been 
found to be in a disturbed or dangerous 
state and, therefore, S. 15 (1) confers 
not only a. right but also a duty on the 
State. Government to take action imme- 
diately or urgently by sanctioning the 
quartering of additional police force in 
comple- 
ment in order to maintain peace and law 
and order. This action taken by the 
Government in lawful exercise of the 
powers conferred by S. 15 (1) and (2) 
does not envisage the giving of any 
notice or opportuni:y to the inhabitants 
of the area in which the- additional, police 
force, is to be stationed before issuing a 
proclamation ‘thereunder, 


In the. instant case the State Govern- 
ment found. that the . area comprised 
within the village in question was found 


. to be in. a disturbed state, and that from 


the conduct of the inhabitants of the 
area, it was found. expedient to increase 
the number of police in that area. From 
the records, it could be found that the 
village was ridden,-with factions between 
lwo groups of:villagers. in the village 
of clashes: and in- 
volving the offences of rioting, arson 
theft, etc.; and that several criminal pro- 
ceedings - -including. proceedings under 
Sec. 107. Cr. P.C. were taken; and the 
there was, no police force stationed in 


‘the village and that the police force of 


Police Station, to which it was attached, 


was not sufficient, to deal with the situa- — 


tion; . and. in’ those - circumstances the 
Superintendent, of Police. sent a, 'report - 
to the ; Government «requesting the in- 


voking. of the: provisions -of: S, 15 (1) and 


(2). and. declaring the -village. to. se in`a. 

disturbed. state and to sanction the quar- ~ 
that 
village. Thus,: áll thè statutory conditions. ; 
were. satisfied. for, invoking” the aid. of 


~ 8.15 (1). and. (2); before. issuing the order” 
‘The, contention © 
+ -that .there, being: no - police: -Force stazi 


in:G, O:. Ms.. No; 1195.. 


“ed. inthe village ‘the “provisions “of Sec’ 
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tion 15 (2) could not bé invoked, is de- 
' void of any substance. The order cannot 


be set aside on the ground that it is not — 


a speaking order. | 

(B) Police Act (5 of 1861), S. 15 (3) — 
Quartering of additional police force in 
disturbed area — Cost of such police 
force — Obligation on inhabitants — 
Exemption from — Notice to inhabitants 
is not necessary: 
Arts, 14 and 226). 


Í 

So far as the obligation to bear the 
cost of the additional police force is con- 
cerned, it is statutorily imposed by the 
provisions of S. 15 (3) on all the inhabit- 
tants of the area described'in the pro- 
clamation issued under sub-secs, (1) and 
(2) of S. 15. Therefore, as sub-sec, (3) 
itself imposes the statutory obligation 
on all the inhabitants of the. area describ- 
ed in the proclamation to bear the cost 
of the additiona] police force, the ques- 
tion of issuing any notice or giving an 
opportunity to the inhabitants of thal 
area does not arise. But, under sub- 
sec. (5) of S. 15, it shall be lawful for 
the State Government by order to ex- 
empt any person or class or section of 
such inhabitants from liability to bear 
any portion of such costs. It is only 
when the Government seeks to exempt 
any person or class or: section of such 
inhabitants from liability to bear the 
additional cost, the Government has te 
issue an order granting jsuch exemption. 

In the instant case, the Government 
found on the material placed before il 
that 60 members of the 'A-Party and 61 
members of the B- -Party | belonged to the 
factious groups, and were responsible 
for the disturbed state in, the village, and 
from their conduct it was found ex- 
pedient to increase the number of police. 
It cannot be legitimately: contended by 
the persons whose cond uct was. responsi- 
ble for the quartering of the additional 
police, that all other inhabitants of the 
area should also be burdened with the 
cost of the additional police force. On 
the other hand, there is|a duty cast on 
the Government by ‘sub-sec, (5) of the 
5. 15 to exempt innocent inhabitants of 
the area from the liability to bear the 
cost of the additional police force. Sub- 
sec, (3) of S. 13 does nog.contemplate the 
giving of notice to the inhabitants as it 
merely provides that all, the inhabitants 
of the disturbed area shall be liable to 
bear the cost of the additional ‘police 
force. Sub-sec. (5)-of Si 15 empowers 
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(Constitution of India, 


. ligation is imposed by the 


A. LR. 
the Governm2nt to exempt any person 
or class or section of the inhabitants 


zrom the- liability to bear the additional 
cost and as the said order of exemption 
is favourable to the persons exempted, the 
quéstion of giving any notice or oppor- 
tunity to the exempted. persons does not 
arise, No doubt, by exempting some in- 
habitants of the area from bearing the 
cost of the additional police force, the 
liability of the persons not so exempted 
would stand enhanced, But, so long as 


the grant of exemption is made on 
relevant material and the liabil- 
ity to bear the cost of additional 


police force is imposed only on the in- 
habitants found ‘o be responsible for the 
disturbed staie, the order granting ex- 
emption cannot be challenged as arbi- 
trary or discriminatory. Therefore, the 
Govt. Notificetion G. O. M. S. No. 407 
Was not illegal, ` 


(C) Police Act (5 of 1861), S. 15 (4) — 
Quartering of additional police force in 
disturbed area —- Apportionment of costs 
~~ Question af giving notice does not 
arise — (Constitution of India, Arts. 1 
and 226). 


‘Under S, 15 (4), the Magistrate is sta- 
tutorily bound to apportion the compen- 
sation. amongst such inhabitants as are 
mentioned in the proclamation. The ob- 
igation to b2ar the cost imposed on the 
persons is fastened by the statute itself. 
The Magistrate gives effect to or imple- 
menis the statutory mandate. The power 
exercised by Fim under S. 15 (4) is mere- 
ly of an executive or a ministerial na- 
ture. In so implementing or giving effect 
to the statutory- mandate with regard to 
apportionmer:t of the cost, the Magistrate 
is required to take into consideration the 
respective msans of the inhabitants, 
within such sarea. The liability to bear 
the cost of the additiona] police force by 
the persons ne doubt results in civil con- 
sequences, but that is incurred by reason 
of the statutery provisions of S. 15 (1) 
(2), (3) and (5. When it is found that the 
conduct of the inhabitants of an area or 
any class or section of them led to the 
disturbed state of such area and the pro- 
clamation is made in accordance with 
the provisions of S. 15 (1) and (2):'an ob- 
statute on 
such inhabitarts to bear the cost of the 
additional police force subject to any 
exemption that may be granted under 
‘sub-see: (5) of S. 15. Hence, the question 
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of giving any notice with regard to im- 
position or apportionment of- the liability 
does not arise The only question is, 
or class or section of the innabitants from 
the liability to bear the additional cosi, 
whether the Magistrate azted honestly 
or impartially and apporfioned the cost 
on the basis of relevant :nformation or 
material with respect to the respective 
means of such inhabitants, Though the 
principles of natural justice have been 
extended to administrative orders which 
involve civil consequences, in recent 
times, the courts have cautioned against 
the unreasonable extensicn of the ap- 
plication of the said rule to exercise of 
administrative powers which involved 
main‘enance of security of the State or 
public interest. In the inszant case, tke 
provisions of S. 15 excluce the applica- 
tion of principles of natural justice and 
expressly require that the powers con- 
ferred on the State Government and the 
Magistrate should be exercised in ac- 
cordance with the statutory provisions 
contained therein, and so bong as the sta- 
tutory provisions have teen complied 
with, the action taken under S. 15 includ- 
ing the apportionment under S. 15 (4) 
cannot be challenged as being violative 
of the principles of natural justice. The 
maintenance of public peate and law and 
order is of paramount importance and, 
therefore, S. 15 advisedly Coes not provide 
for any enquiry or opportunity being 
given before taking action under S. 15, 
or before making an order of apportion- 
ment of the cost of stationing the addi- 
tional police force in the disturbed areas. 


The object of S. 15 is to employ police 
force in addition to the ordinary fixed 
complement with a view to afford pro- 
tection to all the  inhabi-ants including 
the inhabitants whose ecnduct was re- 
sponsible for stationing the additional 
police in the area found to be in a dis- 
turbed state. S. 15 (4) enjoins that the 
liability should be apportioned according 
to the Magistrate’s judgment of the re- 
spective means within such area of such 
inhabitants. The persons with greater 
_ means are made liabale to contribute 

higher amounts than those persons with 
lesser means. Otherwise, .t will result in 


injustice and hardship to persons who. 


have no means or who have only meagre 
means, The apportionment contemplated 
by 5. 15 (4) need not be in exact propor- 
tion to the means, It only requires the 
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-apportionment to be made . on a rough 
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estimate based on relevant information 
or material with regard to the means of 
the inhabitants within the disturbed 
area. It is not possible to expect the 
Magistrate to make.a roving enquiry 
into each-and every inhabitant’s means 
within and outside the disturbeq area 
and make an apportionment with mathe- 
matical precision and in exact proportion 
to the means of each and every inhab- 
itant. The provisions of S. 15 advisedly 
direct that the apportionment should be 
made with reference to the means with- 
in the disturbed area, of the inhabitants 
Therefore, in so far as S. 15 (4) directs 
that the apportionment should be made 
with reference to the means of the in- 
habitants within the disturbed area, it 
cannot be that the apportionment made 
by the Magistrate on the said basis is 
either illegal or invalid. 

(D) Police Act (5 of 1861), S. 15 (4) — 
Quartering of additional police force in 
disturbed area — Cost of — Magistrate 
has to consider the lands and buildings 
and also other pecuniary resources of 
persons made liable to bear costs. 


(E) Constitution of India, Art. 226 — 
Police Act (5 of 1861), S. 15 (4) — Quar- 
tering of additional police force in dis- 
turbed area under S. 15 (4) — Cost ap- 
portioned among inhabitants — Only 22 
out of 121 persons filing petitions — 
Order of apportionment becoming final 
in respect of other persons — Magistrate 
cannot make any fresh apportionment 
at a late stage. 

A. Panduranga Rao, for Petitioners in 
both petitions; Govt. Pleader for GAD 
on behalf of Respondents in both peti- 
tions. 


CZ/DZ/B168/82/MVJ 





AIR 1982 NOC 222 (PUNJ, AND HAR.) 
: 1981 Rev. L. R. 424 

: RAJENDRA NATH - MITTAL, J. 

' Bagga Singh, Appellant v. Gurdial 
Singh, Respondent. 

Regular Second Appeal No. 1853 of 
1969, D/ 15-7-1981. 

(A) Negotiable Instruments Act (26 
of 1881), Sec. 64, Exception — Specified 
place —- Presentment is necessary if pro- 
missory nofe, payable on demand, is 
payable at a specified place. 


. Was 


] 
l 
' 
[l 
j 
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. (B) Negotiahle : Instruments Act (26 
of 1881), Section 76 (c)— Applicability 


— Section’ ‘applies ` only if part ee 


is Reece -by party alleging it, 


(©) Negotiable Instr uments Act (26 of 
1881), Section. 76 (d) — :Applicability — 
Section is limited to bills of. “exchange 
and cheques only and does ‘not’ extend 


to promissory notes, AIR 1937 Lah 259, 
AIR 1937 Lah 892: and 197 A Rev LR 698: 


(Punj) Rel. on. 


N. L. Dhingra for Appeitant ‘Narinder 
Singh, for Respondent. : 


i 
| 
HY/J¥/D796/81/HR/RSK ! 


ATR 1982 NOC 223 (PUNI. & HAR.) 
DV, GUPTA, J. | 


- Gobind Ram, Petitioner v. Smt, Kau- 
shalya Rani and. others, Respondents.. 


Civil Revn. No. 1197 of 1976, D/- 
29-10-1981. | k 


- East Punjab Urban Rent Restriction 
Act (3 of 1949), Section 13 (2) (iti) — 
Construction of the wooden 


opening of ventilator and placing of 


staircase by a tenant in the rented shop. 


.— Application for eviction’ of tenant — 
Alteration not likely to-. change nature 
and character of building — No evi- 
dence to show that construction of par- 
chhatti impaired materially the value or 
utility of the said building, — Case would 
not come within mischief of S5. 13 (2) 
(iii). wh Y 
l 


Where the tenant carrying on_ his 
business of tailoring in. a. rented. shop 
alleged to have . constructed. the 
wooden  parchhati opened a ventilator 


and placed q.staircase ‘to reach the parz 


chhatti within that. shop for the, purpose 
of having. more accommodation, it. could 
not be said that (i) the construction of 
: prachhatti upon the walls:of the demised 


premises. diminished the life of ‘the walls 


in which the holes were- -dug to open the 
ventilator . and which were 
for resting. the wooden.. ‘ballas. for the 
construction of . the. parchhatti and fii) 


the said alteration was likely to ‘change 


_ the nature. and. the’ ‘character of ‘the 
building . so as to: bring, the case. within 
the mischief of Section. `. 13 (2). 
when there was no such evidence. on. 


-> Notes. of: Cases 223-225 « 


parchhatti, 


7 , D. L. Mehta, ‘ 


also. made 


Gb,” : 


A. ©, R.. 
- record’ ‘o prove... that it. has impaired 
materially the value or. utility ` of: the 


demised ' prémises in: any. way. 

ʻH- L. Sarin Sr.: Advocate (V. P, Sarda 
and R. L. Sarin with himi), for Peti- 
tioner; R. C. ‘Setia, for. Respondents, . 


KY/KY/F211/81/AAJ/SSG-H 


_ AWR 1982 NOC 224 (RAJ,) 
< 1981 Raj, L. W. 464 
S.K. MAL LODHA, J: 

"Bhanwarlal, Petitioner v. Smt, 
Dévi, Non-petitioner, 

: Civil Revn. Petn. No. 245 of 1981, D/- 
27-T- 1981. - 

Civil P. C. :5 of 1908), O. 19, R, 2 — 
Cross-examina-ion of deponen: of affi- 
davit — Application. by wife under Sec- 
tion 24, Wind. Marriage Act, for main- 
tenance pendente lite — Affidavits filed 
in support of application — Bona fide 
réquest made by husband for cross- 
examination of deponents of affidavits 


Kamla 


but request rejected — Held, by reject-. 


ing request ‘Ceurt acted illegally or with 
material irregularity attracting under. 
Section: 115. (Rajasthan. High Court 
Rules (1952), R. 801N). ' 
\ for Petitioner; 
Singhi, for Ncn-petitioner, 
LY/AZ/F761/81'HR/RSK ` 


S. R 


metara 


. AIR 1982 NOC 225 (RAJ. 
21980 Raj. L. W. 588 . 
5. K. MAL LODHA, J. 
State of Rajasthan and another, Peti- 
tioners- v. nE 'Lalita Devi and another, 
Respondents, 


Civil Revn. Petn. No. 343 of 1979; D/- 
21- 74- i980. FA 


"Civil P. C£. eS. of 1908), Section 115 — 
Order of. appailate --Court that court- 
fee paid on. memorandum of appeal was 
sufficient ` a ND ‘question . of jurisdiction 
involved — Order is not. revisable. 


"SC L. Mardia;-Addl: Govt. - Advocate, 


for Petitioners. M. R. > Singhvi, ia Res- 
pondents: (Cavéator).. l 
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AIR 1982 NOC 226 (ALL.) 


B. N. SAPRU AND 
S. D. AGARWAL. JJ. 
Sardar Mahendra Singn and others, 
Petitioners v. Zila Parishad, Hamirpur 
and others, Respondents. 


Civil Mise. Writ Petn. No. 2876 cf 
1976, D/- 4-5-1982. 


U. P. Kshettra Samitis and Zila Pari- 
shads Adhiniyam (33 of 1961), Sec- 
_ tions 142 (1), 33 (1) (v) — Imposition cf 
fee — Use or occupation — Interprete- 
tion of —- Person using the right fcr 
plying his motor  vebicke or carrying 
goods on a truck — Does not use cr 
occupy public street within Sec. 142 (2) 
— Imposition of fee is not justified — 
Powers and functions of Zila Parishad, 


indicated. (Interpretation of Statutes). 
When a person uses the right fer 


plying his motor vehicle or carries goods 
on a truck, he does not use or occury 
the public street within the meaning ef 
Sec. 142 (1). 


It is a cardinal] principle of the conr- 
struction of statutes that qniess the con- 
text requires otherwise, the same lan- 
guage used in the same section should 
be interpreted in the same sense. There 
is nothing in Sec, 142 (1: to warrant a 
departure from the principle of con- 
struction, The second par of S. 142 (1) 
only enlarges the area over which the 
Zila Parishad or the KEshettrg Samiti 
may charge a fees. The words includirg 
any public road or place of which it 
allows the use or occupetion whether 
by allowing a projectior thereon or 
otherwise are introduced in the secticn 
to increase the power of the Zila Par- 
shad or the Kshettra Samiti to charge 
fees as under the first part it coud 
charge fees only in respect of the pro- 
perties yested in or. entrusted to the 
management of the Zila Parishad, The 
legislature was aware hat the public 
road as defined in the Act may fell 
within the terfitoria] area of the Zila 
Parishad but it may or may not be the 
property of or entrusted :o the manag=- 
ment of the Zila Parishad. It refers lo 
a projection in the latter part to prevent 
any argument on behalf. of the person 
charged with fees that he was not .n 
the use or occupation of 4 public place 
Or road merely because ne had a pro- 
jection over the land and was not n 
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physica] possession or physically using 
the land, ; 
` If the petitioners, the truck-owners, _ 
are nerely passing and repassing over 
the aforesaid roads and doing nothing 
more, they could not be liable to pay 
the fees but if, in addition to this, they . 
use the roads for any other purpose the 
levy of fees would be justified. It may 
very well be that if the trucks are park- 
ed on the public roads or in a public 
place and loaded there, the imposition 
of fees by the Zila Parishad under Sec- 
tion 142 (1) may be justified, 

The contention that the fees were 
justified because the Zila Parishad main- 
tains the roads, cannot be accepted. The 
construction, repair and maintenance of 
public roads is a function statutorily 
entrusted to the Zila Parishad. 

H. S. Nigam, for Petitioners; R. R. 
Shiv Hare and Standing Counsel, for 
Respondents, 


FZ/GZ/C625/82/LGC 





AIR 1982 NOC 227 (ALL. 

. S. D. AGARWAL, J. 
Durga Prasad, Appellant v. 
Shanker and others, Respondents. 


Second Appeal No. 1670 of 1974, D/- 
4-5-1982. 


Specific Relief Act (47 of 1963), Serc- 
tion 10 —- Specific performance of con- 
tract of sale — Contract of sale by re- 
spondent in favour of appellant — Sub 
sequent sale of portion of property in 
question —— Subsequent transferee found 
to be purchaser with notice — Decree 
must be passed in respect of entire pro- 
perty covered by agreement of sale. 

The respondent No, 1 had executed 
the agreement sale in resSpect‘of land in 
favour of appellant. After the execution 
of the agreement the respondent No. i 
sold a portion of the property in dispute 
to respondent No, 2. The appellant filed 
a sult against respondent No. 1 for spe- 
cific performance of contract of sale, 
Before filing the suit notice was given 
to the respondents, The respondent No. 2 
filed a written statement claiming him- 
self to be a bona fide purchaser with- 
out ‘notice. It further ` found that re- 
spondent No. 2 was a purchaser with 
notice, The - appeal was, however, al- 
lowed in part only-in respect of the por- 
tion of the eles and was not decreed 


Prem 


Ta sb omh a oey o am 
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in respect of the portion of property 
sold to the respondent No. 2 on the 


ground that since no specific relief was 
claimed against respondent No. 2 


Held that mere fact | that no relief 
was claimed against the respondent 
No. 2 could not be a ground on which 
the entire suit should not have been 
decreed. Once having | found that an 
agreement of sale has been executed in 
respect of the property; in dispute, re- 
lief could be granted in respect of the 
property transferred (‘fo respondent 
No, 2 as that was a matter of form of 
decree in a suit for specific performance 
as that would have caused no prejudice 
to respondent 2 and the lower appellate 
court should have moulded the relief 
accordingly, The High : Court modified 
the decree accordingly. | 

V. B. Khare, for Appellant: 
Sinha, for Respondents, : 


F2Z/GZ/C678/82/VNP/SNV 
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AIR 1982 NOC 228 (ALL.) 
V. K. MEHROTRA, J. 
Hira Lal and others, | Appellants v. 
Ram Dularey Sorabiya, Respondent, 


Second Appeal No, 1520 of 1977, D/- 
29-3-1982. 

Evidence Act (1 of 1872), Ss. 91, 95 
— Exclusion of oral by documentary 
evidence — When permissible. 


The general rule is that the contents 
of a document are to be understood with 
reference to what is stated therein and 
that oral evidence for the purpose is not 
to be looked into except in certain cir- 
cumstances. Where the language used 
in a document is plain itself, but is un- 
meaning in reference to existing facts, 
evidence may be given :to show that it 
was used in a peculiar ' sense, 

Where the relevant recital in the deed, 
where it dealt with the name of the 
transferees, was unmeaning in reference 
to existing facts when | judged in the 
context of the earlier recitals and the 
undisputed case of the | parties - about 
them, it was permissible for the court 
to jook to oral evidence to find out whe- 
ther the transfer was made to two dif- 
ferent persons or one person having two 
names, 

VY. B. Khare, for Appellants 
Grover, for ‘Respondent, ; 


welnalinarnlion ARTA ! 
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AIR 1982 NOC 229 (ALL) 
N. N. MITHAL, J. 

British India General Insurance Co., 
Appellant v. Smt. Sona Devi and others, 
Respondents. 

F. A. F. O. No. 51 of 1973, D/- 23-3- 
1982. 

(A) Motor Vehicles Act (4 of 1939), 
Ss. 95, 110-B — Compensation — Claim 
for — Vehicle not insured with insù- 
rance company on date of accident — 
Insurance company would not he liable 
to pay compensation, l 

The vehicle in question had been in- 
sured with the insurance company but 
the period of contract of insurance had 
come to an end on 6th Oct. 1967. Thus 
in order to fasten liability on the com- 
pany for any claim arising out of an 
accident which took place on 7th Oct. 
1967, therefore, it would be necessary 
for the claimant to establish that another 
insurance had been taken or at least a 
cover note had been issued by the in-. 
surance company in favour of the owner 
of the vehicle in question. In the ab- 
sence of such evidence no responsibility 
can be fixed on the insurance company 
to satisfy the judgment or award of the 
Claims Tribunal against the owner and 
driver of the vehicle. The fact that the 
driver and the owner of the vehicle 
kept away irom appearing before the 
Tribunal cannot relieve the - claimants 
from their responsibility of filing neces- 
sary documents on the record. 

(B) Motor Vehicles Act (4 of 1939), 
S. 110-D — Cross-objections is main- 
tainable even in appeal under S; 110-D. 
AIR 1982 All 296 (FB) Rel. on, 

S. C, Agarwal, for Appellant; 
Rajvanshi, for Respondents, 


EZ/FZ/C133/32/VNP/SSG-H 


N. C. 


AIR 1982 NOC 230 (ANDH. PRA.) 
P. A. CHOUDARY, J 
E. Prameela, Petitioner vy. State of 
A. P. and another, Respondents. 
W. P. No. 673 of 1982, D/- 11-3-1982. 
Andhra Pradesh Foreign Liquor and _ 
Indian Liquor Rules (1970), R. 40 — 
Words ‘continue the licence in the name 
of the heirs or legal representatives’ — 
What is intended is only continuance 
and not oo in their name, 
Pyeica licence 


ey aa a ee Hn vee er ne -— 


dies oar with the death of licensee, 


~, 


1982 


his heirs or legal representatives ~ cen 
apply for the continuance of the license 
for unexpired portion of (he licence ard 
not for the renewal at al. The word 
‘continue’ is speaking of ‘he situation >f 
unbroken use of licence by the heir, It 
automatically comes to ar. end after the 
period of twelve months, and question 
of being continued beyord the period 
does not arise in subsequent year and 
rule does not deal with the situation. 


G. Satva Veer Reddy, for Petitioner; 
Govt. Pleader for Excise, for Respon~ 
dents. 


CZ/EZ/B169/82/RSK 


| AIR 1982 NOC 231 (CAL) 
: (1982) 1 CAL. LJ 388 
M. N. ROY, J. 

Dunlop Bridge Mini Bus Owners’ A5- 
sociation and others, Applicants v, R3- 
giona] Transport Authority, Calcutta R= 
gion and others, Respond=nts. 

Appeal No, D/- 3-3-19€2. 

(A) Motor Vehicles Act (4 of 1939), 
Ss. 2 (29), 2 (3), 48, 57 — Mini buses — 
They are stage carriages and not con- 
tract carriages — Provisians relevant for 
grant of stage carriage permits, their rə- 
newal, cancellation and 2xtension aze 
applicable, (1976) 80 Cal WN 526, Rel. 
on. 


(B) Civil P. C. (5 of 908), S. 141 — 
Applicability — Not applicable ‘to pro- 
ceedings under Art, 226 of Constitution 
of India, AIR 1957 Cal. 702, Foll. 

(C) Motor Vehicles Act (4 of 1938), 
Ss. 48 (3) (xxi) and 57 (8) — Exiensicn 
of permit overlapping route oi others 
— Mandatory provisions ef S. 57 (8) — 
Compliance, 


Section 48 (3) (xxi) as amended has 
application or applies orly in case of 
permit holders of the cor.cerned rout, 
and as such, if there is decision to ex- 
tend a. permit, overlapping the route of 
others, that would not only be a case 
of grant of new permit, but would also 
be a case of alterations >f the condi- 
tions attached to the otter permits of 
the other existing permit holders of tke 
overlapped route and as such, the man- 
datory provisions of S. £7: (8)  shoukd 
have to be complied with But, such 
provisions would not be required to ke 
followed, in exceptional circumstances 
of temporary shifting of g terminus and 
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so long such shifting, do not overlap 
the route of others. It cannot be said 
that in these days of growing public de- 
mand for more Vehicles, overlapping 
of a route would not be permissible or 
possible. In appropriate cases, to satisfy 
the need of the public, which is the first 
and foremost consideration under the 
said Act, overlapping of routes would be 
possible subject to the fulfilment of the 
requirements of the said Act viz. those 
whose routes would ‚be overlapped, 
should be heard on their objections, if 
any. 


S., C. Bose and B. B. Giri for Appel- 
lants; Ajit Kumar Panja and Gharai, for 
Petitioners in the Rules. S. K. Banerjee, 
Arun Kumar Sarkar and Ashok Baner- 
jee, for Respondent. 


CZ/EZ/B215/82/CWM 


AIR 1982 NOC 232 (CAL.) 
AMITABHA DUTTA, J. 
Sourendra Nath Rudra, Appellant v. 
Ashim Kumar Bhattacharjee and others, 

Respondents. 

S. A. No. 858 of 1979, 

West Bengal Premises Tenancy Aci 
(12 of 1956), S. 13 (1) (ff) — On con- 
Sidering evidence, court finding that the 
plaintiffs are not in possession of rez- 
sonably suitable accommodation — Held, 
omission to frame issue on point whe- 
ther plaintiffs are in possession of such 
accommodation had not caused any pre- 
judice fọ parties or miscarriage of jus- 
tice. AIR 1963 SC 884 and AIR 1964 
SC 164 Foll, (Civil P. C. (1908) O. 14, 
R. 1). 

Amar Nath Roychowdhury, for 
pellant; Manjari Gupta and 
Kumar Banerjee, for Respondents, 


EZ/FZ/C40/82/AKJ/MVJ-H 


D/- 23-4-1982. 


AP- 
Samir 


AIR 1982 NOC 233 (GAU.) 
K. N. SAIKTA, J. 

Mst. Lakhidebi Gupta, Petitioner v. 
State of ASSam and een Opposite 
Parties. 

Civil Reyn. No. 61 of 1977, D/- 12-3- 
1982. 

(A) Land Acquisition Act (1 of 1894). 
Ss. 18, 53 — Reference under S. 18 — 
Court of reference has jurisdiction to re- 
view its own order, (Civil P. C. (1908), 
S. 114; O. 47, R. 1). 


t 
! 
116 
The reference court under S. 18 has 
jurisdiction to review its own order, in 
- view of S. 114 and O. 47, R. 1 of Civil 
- P. C. as made applicable by S. 53 of 
the Act, It cannot be said that the Dis- 
trict Judge has no jurisdiction to re- 
- view its judgment given as a reference 
court. 
:. (B) Civil P. C. (5 of 1908), S. 11 — 
Res judicata — Judgment obtained by 
fraud or collusion — Cannot operate as 
res judicata. 


(© Land Acquisition’ = (1 of 1894), 
S. 18 — Reference under — Principle 
of res judicata applies in respect of judg- 
ment by court of reference. (Civil P. C. 
(1908), S. 11, Explanation VIII). 

Though a reference court dealing with 
reference under S. 18 'of the Act is a 
court of exclusive jurisdiction, by vir- 
tue of Explanation VIII to S. 11 of Civil 
P. C., a plea of res judicata can be taken 
in respect of judgments of Land Ac- 
quisition Courts. 

(D) Civil P. C. (5 of 1908), S. 11 — 
Res judicata — It is the decision and 
not the reasons therefor that operates 
as res judicata, AIR 1963 SC 1128, Rel. 
on, | 

J. K. Barua and P. C. ‘Gayan, for Peti- 
‘tioner: P. Prasad, Govt, Advocate, As- 
sam; S. N, Chetia, Add]. Centra] Govt. 
Standing Counsel, for Opposite Parties. 


FZ/GZ/C586/82/AMG | 
| 

AIR 1982 NOC 234 (KER.) 
P. C. BALAKRISHNA MENON, J. 





Kayakkal Lakshmi and others, Ap- 
pellants y. Kayakkal Anandan (died) 
and others, Respondents, 

S. A. No. 527 of 1977-D, D/- 30-3- 


1982. 


(A) Marumakkathayam Law — Ac- 
quisition of property by} wife and child- 
ren constituting a natural group and 
forming a tavazhi by themselyes — 
Held, presumption arose; that acquisi- 
tion was on behalf of | tavazhi, (Hindu 
Law — Joint family). (Evidence Act 
(1872), S. 114). AIR 1975 Ker 70 (FB) 
AIR 1957 Ker 27 and 1975 Ker LT 434, 
Re], on. 

(B) Marumakkathayam Law — 
Construction of house on tavazhi pro- 
. perty by some members of tavazhi — 
Such construction cannot entitle 
-to reservations -of the same. 
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. them 


A.I. R. 


Some of the members of a tavazhi 
constructing buildings and improving 
the properties belonging to the tavazhi 
are not entitled to a reservation of the 
same. They are only entitled to .an 
equitable allotment of the portion of the 
property improved upon by them to- 
wards their share without valuing the 
improvements if such allotment can be 
made without prejudice to the rights of 
the other sharers to get their shares 
separated from the joint family pro- 
perty, 


Held, the direction of the courts be- 
low for reservation of the house on the 
tavazhi property in favour of the plain- 
tiffs who had - constructed the house 
was unsustainable. The plaintiffs, as 
members of the tavazhi, were only en- 
titled to a direction for allotment of 
the house constructed by them to their 
share if it was possible without pre- 
judice to the rights of the other sharers 
to get their shares separated. If the 
building could be allotted in equity to 
the share of the plaintiffs the same could 
not be valued as an asset belonging to 
the tavazhi. 


P. A. Mohammed, for Appeiants P. 
P, Ananthanarayana Iyer, P. R. Raman 
and T. V. Ramakrishnan, for Respon- 
dents. l 


EZ/FZ/C21/82/HR/RSK 


AIR 1982 NOC 235 (MADH PRA.) 
= 1982 Tax. L. R. 1275 
FULL BENCH 
G. P. SINGH; C. J, J. S. VERMA AND 
C. P. SEN, JJ. 

Commissioner of Income-tax, M. P. I. 
Bhopal v. Krishna Kumar. 

Misc, Civil Case No, 558 of 1979, DJ- 
16-2-1982. 

Income-tax Act {43 of 1961), Ss. 2 (7), 
171 —- Hindu undivided family — As- 
sessee receiving property on a partition 
of bigger HUF —~ Assessment after par- 


tition —- Assessee’s family constituting 
of himself and his wife — Status of as- 
sessee — Held, for the purposes of . 


status the assessee. with his wife con- 
stituted HUF. (Hindu Law — Hindu un~ 
divided family —— Partition), 

An assessee received property on par- 
tition of a bigger HUF, The assessee’s 
family constituted of himself. and - his 
wife, The assessee submitted his return 


1982 


in the status of HUF. It was held that 
although the assesee hed no son and 
the wife had no interest. in the proper- 
ties of the family, yet for purposes of 
Status the assessee with his wife consti- 
tuted a Hindu undivided family, Under 
the Hindu Law it is not necessary 
that for constituting a H, U. F. there 
must be more than one male memker. 
AIR 1966 SC 1523 and AIR 1970 SC 14, 
Rel. on. 


B. K. Rawat Standing Counsel, for 
the Department: B. L. Mema, for zbe 
assessee. 

EZ/FZ/C297/82/VCD 


AIR 1982 NOC 236 (MADH PRA.) 
= 1982 MPL. 260 
(INDORE BENCH) 
H. G. MISHRA, J. 
Municipa] Council, Kvkshi, Petitioner 
v. Ramdas, Opposite Pacty. 
First Appeal No. 1 of 1972, D/- 26-2- 
1982. 
(A) M. P. Municipalifies Act (37 of 
1961), S. 187 (6) and (2) — Right to pro- 


ceed with proposed work — Plaintii’s 
application for grant of permissien <or 
reconstruction of his honse — Applica- 


.tion not accompanying requisite plans to 
scale in duplicate showing proposed 
construction in red colouy -~ Applica- 
tion could not be regarced as notice 
under S, 187 (2) — Plaintiff did not ac- 
quire right to proceed with construction 
under S. 187 (6). 

(B) M. P. Municipalities Act (37 of 
1961), S. 3 (28) — Publie street — Cer- 
tain houses opening intc lane in ques- 
tion — Lane used by persons residing in 
those houses —— Aforesai} lane, though 
` blind, has to be regarded as a public 
street within S. 3 (28). 

(C) M. P. Municipalities Act (37 of 
1961), Ss, 187, 194, 223 and 298 — Ccn- 
struction of gallery by plaintiff without 
permission — Municipal Council by ro- 
fices requiring plaintiff jo remove gal- 
lery —  Non-prosecution of plaintiff 
under S, -194 (2) — Demolition of gal- 
Iery by Municipal Counc — S. 187, not 


. . attracted — Council could not justify de- 


molition by resort to S. 223 and/or S. 298 
—Council not authorised to remove pio- 
jection like gallery, 

(D) M. P. Municipalities Act (37 of 
1961), S. 223 — Applicability — S. 223 
has no application to a case of over- 
hanging encroachment, - - 
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(E) M. P.. Municipalities Act (37 of 
1961), Ss, 298 (1), 187 — Applicability 
— Conditions precedent for — Word 
“work” in S, 298 (1) does not include 
demolition of existing work — Reliance 
on S., 187 as an gid to construction of 
S. 298 (1) is of ‘no avail.” (Words and 
Phrases — Word ‘“work”), 

In order that the provisions of S. 298 
(1) may come into operation, it is neces- 
sary to show co-existence of the fol- 
lowing conditions: (i) the owner or oc- 
cupler of any building or land should 
be shown to have been required to ex- 
ecute any work; (ii) this requirement 
should be under the provisions of the 
Act, and (iii) the owner or occupier of 
the building or land should have made 
default in execution of such work. On 
proof of the aforesaid conditions- the 
Council will be regarded to have acquir- 
ed right to cause such work to be ex- 
ecuted and to recover expenses thereby 
incurred from the person and in the 
manner specified therein. The expres- 
sion “any work is required to be ex- 
ecuted” and “in execution of such work” 
used in S. 298 (1) are not wide enough 
to cover the act of demolition by the 
Municipal Council on failure of the 
owner of the building to comply with 
the requirement by the Council] in that 
behalf The aforesaid expressions con- 
note something positive required to be 
done by the Council under the provi- 
sions of the Act. However, they do not 
include the power to include within their 
pale any act of demolition of any ex- 
isting work. The connotation of the 
word “work” as used in the various 
sub-sections of S. 187 of the Act ap- 
pears to be the same and, at any rate, 
does not appear to mean and connote 
an act of demolition. As such, reliance 
on S. 187 as an aid to construction of 
S, 298 is of no avail, 


_(F) Civil P. C. (5 of 1908), O. 7, R. 7 
— Suit for damages against Muni- 
cipal Council] for demolition of gallery, 
—- Plaintiff soliciting decree for restora- 
tion of gallery — Construction of gallery 
without permission — Decree authoris- 
ing reconstruction of gallery (as. it 
stood prior to demolition) — Not legally 
permissible. (M, P. Municipalities Act 
(37 of 1961), S. 187), 


(G) ‘Civil P. C. (5 of 1908), ©. 41, 
R, 33 — Appeal arising from: suit against 
Municipal Council for unauthorised - de- 
molition of :plaintifi’s gallery.— Award 
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of compensation of Rs. 2000/- for char- 
ges of reconstruction and damages — 
Reasoning adopted by trial court «not 
shown to be vitiated — Finding cannot 
be interfered in appeal. (ff) M. P. 
Municipalities Act (37 of (1961), Sec. 194 
— (ii) Tort — Damages}, 


(H) Tort — Damages B Suit against 
Municipal Counci{ for unauthorised de- 
molition of plaimtifi’s gallery — Plain- 
tiff claiming damages on ground thaf his 
status was lowered and for mental 
agony as also for frespass —— Failure by 
plaintiff to prove mala fides on part of 
Council — Plaintiff's claims were wholiy 
unfounded. a 


S. D. Sanghi with N. K, Sanghi, for 
Petitioner, M. P. Sundecha, for Oppo- 
site Party, | 


F2Z/GZ/C468/82/SSG | 
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AIR 1982 NOC 237 (MADY 
= 1982 Tax L. R. 1218 
FULL BENCH 
M. M. ISMAIL, C. J., 
V, SETHURAMAN AND 
M. A. SATHAR SAYEED, JJ. 

R. Kuppuswamy Chetty (Late) by 
R. K. Janakiah Chetty, Madras, Appli- 
cant y. Commissioner of Income-fax 
Madras, Respondent, - | 

Tax Cases Nos, 149 to 156 of 1976, Di- 
16-12-£980. ; l 

Income-tax Act (43 of 1961), Sec- 


tions 297 (2) (f) and (g); 27; 2 (8) — 
Imposition of penalty — Repeal and 


savings under Sec, 297 (2) — Effect of | 


— Date of completion of' assessment re- 
levant — Expression “assessment com- 
pleted” in Sec, 297 (2) (P and (g} — In- 
terpretation, 


A combined reading of cls. (f) and (g) 
of Sec. 297 (2) shows that in order to 
determine the law under which the 
penalty is to be imposed, it is necessary 
to examine when the relevant assess- 
ment is completed. If ‘it is completed 
before ist day of April, 1962, then the 
penalty will have to þe; imposed under 
the Act of 1922, as if the new Act had 
not been passed. If, however, the assess- 
ment is completed on or after ist day 
of Apri] 1962, the penalty proceedings 
will have to be initiated: and the penalty 
imposed ynder the Act of 1961. 
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A.L R. 


Where there could be no proceedings 
for levy of penalty for concealment of 
income at the time when origina] assess- 
ments were completed before coming 
into force of the Income-tax Act (1961) 
ang the penalty became leviable pursu- 
ant to the reassessment proceedings 
alone, after coming into force of Act of 
1961, the penalty would be leviable in 
accordance with Sec. 271 (1) (ce) as it 
stood at the time of reassessment in 
view af Sec. 297 (2) (g). 

Thus at least a minimum penalty as 
prescribed under Sec. 271 (1) (© would 
be leviable.. A reading of Sec. 297 (2) 
(f) and (g) would clearly show that it 
is necessary only to find out as to when 
the relevant assessment, in fhe course 
of which the penalty proceedings have 
been taken, was completed, 

It could not be said that in order to 
attract Sec. 297 (2) (g), both the original 
as well as the reassessments should have 
been completed on or after Ist April, 
1962. The word “assessment” has been 
defined in Sec, 2 (8) of the 1961 Act as 
including “reassessment”. (Para 13) 


Further, it cannot be said that the 
words “assessment completed” in Sec- 
tion 297 (2) ( and (g) contemplate the 
completion of any stage and not “neces- 
sarily the ending in the process of 
assessment and if such step or stage is 
completed before the 1st of April 1962, 
then the proceedings for imposition of 
penalty im respect of that stage will 
have to be initiated under the provisions 
of the old Act and not under the new 
Act.” It eannot also be said that only 
the ‘procedural part of Sec. 271 would 


attract and not the substantive part re- 


lating to tbe minimum penalty Jeviable. 
In the present case it is not possible to 
split up Sec. 271 as procedural] in part 
and substantive in part, as it is an in- 
tegra] provision, involving certain con- 
sequences if the conditions contemplat- 
ed for the levy of penalty were estab- 
lished, Excluding the portion of the pro- 
vision relating to minimum penalty 
would be to rewrite the provision. The 
statute has to be taken as it is, and, no 
liberty can be taken with it. 

S. Swaminathan, for Applicant, J. 
Jayaraman and Nalinichidambaram, 
Special Counsel, for Income-tax for the 
Respondent, 


DZ/DZ/B388/82/AMG 
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AIR 1982 NOC 238 a 
= (1982) 53 Cut, L. T. 348 

DR. B. N. MISRA, a 


Pana Mahakurani and. others, Appel- i 


lants y. Tapra Mahakur and others, Fe- 
spondenis, : 


Second Appeal No. 306 of 1977, 
16-2-1982. 


(A) Civi P, C. (5 of 4998), Ss. 9, 36, 
100-101 —- Appeal — New plea — Plea 
as to maintainability of fnal decree pro- 
ceeding in civil court inm respect of 
Bhogra lands raised for frst time in gp- 
peal — Suit land rot prcved to þe Bko- 


ra land in relevant years — Maintain- 
ability of plea. 
The plaintiffs-appellarts -in the in- 


stant case raised the pont in first ap- 


peal that-the holding forming the sub- 


ject matter of title suit filed in 1951 
comprised of Bhogra lands and as the 
Gounti system was abolished in the 
State either with effect from 1-4-1956 3y 
Government Press Note dated 2-2-1656 
Or with effect from 1-12-1972 by virtue 
of Orissa Act 10 of i962 a suit for če- 
claration or a final decree proceeding in 
respect of that holding was not mam- 
tainabie. In the plaint tae holding was 
described as Bhogra but that description 
was not enough to come to a definite 
conclusion that in 1954 cr 1956 the suit 
lands had continued to b2 Bhogra lands. 
On the contrary it had been stated in 
the plaint that the Gounit? right had ben 
seized by the previous ruler about 25 
years ago and thereafter the village was 
returned to some Gountias on assess: 
ment of fresh fees, 


Held,. that the point culd not 
for consideration for the first time in 
appeal. In view of the incomplete and 
vague statement and in the absence of 
any evidence and relevant material, it 
must be held that the 
lants have failed to prove that. the status 
of the parties was that of a Thikadar or 
Gountis in 1954 or 1955 and that the 
suit lands continued to te Bhogra lards 
in the said years. It was not open to 
the Court to make any assumptions in 
the matter, 


(B) Civil P. C..(5 of 1908), Ss, 11, 
96 — Constructive res judicata — Plea 
that could be raised after allowing peti- 
tion of oe not raised oss Raising 


= ea e a 


red by ‘yes , judicata. 


Notes- of 


Dj- 


E 


plaintiffs-app2l~. 
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The plaintiffs raised point in first ap- 
peaj that the title suit. Aled in 1951 com- 
prised of Bhogra lands and as the 
Gounti system was abolished in the 
State in 1956 by a Government Press 
Note a suit for declaration or a final 
decree proceeding in respect of that 
holding was not maimtainable. But 
when in 1668 petition of defendant for 
drawing up the final decree was allow- 
ed and he was directed to take steps for 
appointment of a Commissioner, no ob- 
jection had been taken by the plaintiffs. 
Subsequently the revision filed by the 
plaintiffs was allowed by the High Court 
and a direction was given for fresh 
measurement by the Commissioner, but 
by then also no objection had been 
taken by the plaintiffs either in lower 
court or in the High Court that the final 
decree proceedings had become infruc- 
tuous. For the first time such a plea 
was raised by the plaintiffs during the 
pendency of the appeal in fhe lower ap- 
pellate court, although they could have 
and ought to have raised such plea much 
earlier. 

Held, that the plea in second appeal 
that the final decree proceedings had 


~ become infructuous in view of the abo- 


lition of Gounli system and vesting of 
the swit lands in 1954 or 1963 was bar- 
red by the principle of constructive res 
judicata. ATR 1977 SC 1680, Referred. 

S. C. Mohapatra, for Appellants: G. 
Rath: N, C. Panigrahi and WN. C. Nayak, 
for Respondents, 


CZ/CZ/A959/82/SAD/MVJ 


AIR 1982 NOC 239 (PUNJ. & HAR.) 
: 1982 Rev. L. R. 156 
J. V. GUPTA, J. 

Brij Raj Singh, Appellant y. Sewak 
Ram and another, Respondents, 

Regular Second Appeal No. 1807 of 
1971, D/- 3-2-1982, 

Transfer of Property Act (4 of 1882) 
Ss. 123 and 3 ——- Gift deed — No attesta- 
tion witness at the time of execution — 
Mukhtiar of donor presenting it for re- 
gistration —- Subsequent signatures of 
Scribe and another person who identified 
Mukthiar in Registrar’s office could not 
cure the lacuna. 

U. D. Gaur, for Appellant; P, S. Jain, 
foy Respondents. 


CZ/FZ/A971/82/AKI 
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AIR 1982 NOC 240 (PUNJ. & HAR.) 
SURINDER SINGH, J. 
Mohinder Singh and others, Appel- 
lants yv. Bant Singh and others, Respon- 
dents. 


Regular Second Appeal. 
1972, D/- 23-3-1982. : 
Punjab Customs one to Contest) 
Act (2 of 1920), S. 7 (as. amended by 
Act 12 of 1973) — Suit for declaration 
that gift deed was not binding on plain- 
tiff as alienation was against custom — 
Suit dismissed — Appeal | allowed — 
Second appeal — Held, alienation could 
not te challenged in view of amend- 
ment — Appeal allowed. (1974) 76 Punj 
LR 125, Rel. on, 

Surjit Singh Barnala, for Appellants; 
Y. P. Gandhi, for Respondents. 


EZ/FZ/B846/82/AKI } 


No. 1198 of 


4d 
an 
r 


AIR 1982 NOC 241 (PUNJ. & HAR) 
G. C. MITAL, J. 

Karam Singh, Appellant v, Jagta and 
others, Respondents, 

Civil] Regular Second Appeal No. 496 
of 1970, D/- 31-3-1982. 

` Succession Act (39 of 1925), S. 59 — 
Will — Concurrent finding that deceased 
executed will in favour of his nephew 
— Absence of recital in | will why de- 
ceased deprived his son and daughter 
from inheritance — That! alone would 
be no ground to negative. will, 

D. S. Kang and Gurcharan Singh 
Gandhi, for Appellant; Ashok Bhan, for 
Respondents, 


EZ/GZ/B844/82/AKI | 


AIR 1982 NOC 242 (PUNJ. & HAR.) 
D. S. TEWATIA, J. 
' Hardial Singh and another, Petitioners 
v. Surinder Singh and others, Respon- 
dents. 
Election Petn. No, 4 of 1980, D/- 21-1- 
1982. 


(A) Representation of the People Act 
(43 of 1950), Ss. 79 (d), 123 (2) — “Elec- 
toral right” — Definition 'of — Includes 
right of candidate to legitimately can- 
vass voters. 


The definition of ‘electoral right’, 


which in view of the doctrine of incor-. 


poration must be taken ito be forming 
part of S. 123 (2) of the Act, too has 
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A.LR. 


to be’ construed liberally and not re- 
strictively. The expression ‘the right: 
of a person to stanti... as a candidate’ 
Occurring in the definition of ‘electoral: 
right’ cannot merely be construed as 
meaning ‘to permit a person to file his 
nomination papers’ and the offence in 
terms of sub-sec, (2) of S. 123 of the 
Act would be committed only if an at- 
tempt is made to stop a person from 
doing so, for, if soon after a person has 
filed his nomination papers and scrutiny 
thereof is over, he can be physically 
prevented without legal authority at the 
instance of his politica] opponent, and 
if his politica] opponent wins the elec- 
tion and is not to have committed any 
election offence thereby in terms of sub- 
sec, (2) S. 123 of the Act, then the ‘elec- 
tora] right’ of a person, by implication, 
guaranteed by sub-sec. (2) of S. 123 of 
the Act, is reduced to nullity and can 
be called as mere husk without a kernel, 
such a narrow construction of the sai 

expression is not warranted, This ex- 
pression must include the right of a 
candidate to legitimately canvass the 
voters and one legitimate method of 
canvassing the predominantly illiterate 
electorate is by organising election meet- 
ings wherein he or the persons support- 
ing him could place before the voters 
his view-point peacefully. If a candi- 
date or his supporters are prevented or 
an attempt is made to prevent him oF. 
his supporters from canvassing the 
voters, then the person who has prevent- 
ed or has made an attempt to prevent, 
happens to be the returned candidate or 
someone. who acted with his consent, 
then the returned candidate is guilty of 
the commission of the corrupt practice 
envisaged under S. 123 (2) of the Act, 


(B) Representation nf the People Act 
(43 of 1950), S. 123 (2) — Corrupt prac- 
tice — Candidate’s supporters disturbing 
meeting of opposite party by resorting 
to violence — Murder committed and 
injuries caused -to certain persons þe- 
cause of firing — Atmosphere of terror 
created in minds of voters — Candidate 
bringing pressure on officials to save 
culprits from arrest and prosecution — 
Held, amounted to corrupt practice. 


(C}) Representation of the People Act 
(43 of 1950), S. 123 (2) — Election of- 
fence — It is complete the moment at- 
tempt is made: and attempt mgen not be 
successful. 
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(D) Representation of the People Act 
(43 of 1950), S. 123 (2) — Polling agent 
of candidates instilling fear in voters’ 
minds — Constitutes election offence. 

Anand Swaroop, Sr. Advocate with 
M. S. Khaira, for Petitioners; H, L. 
Sibal, Sr. Advocate with B. S. Mattewal, 
for Respondents, 


CZ/FZ/A932/82/DVT 


AIR 1982 NOC 213 (RAJ) 
S. K. MAL LODHA, J. 
Laxman Singh and another, Appel- 
lants v. Life Insurance Corporation of 
India Ajmer, Respondent. 


Civi} Misc, Appeal No. 89 of 1981, D/- 
25-1-1982. 

Civil P. C. (5 of 1908), Secs. 20 and 
21 —Suit to recover amount due under 
insurance policy — Suit instituted at 
place of branch office of insurance cem- 
pany — Objection to territoria] juriscic- 
tion of Court not raised till conclusion 
of trial — Defendant cannot paise it 
subsequently, 


- Where the suit to recover the amount 
due under the insurance policy was in- 
stituted against the insurance company 
at the place where the defendant ccm- 
pany had its branch office and not 
technical objection relating to territorial 
jurisdiction of the Court was raised by 
the defendant til] the full tria} of the 
suit on merits, the dezendant must be 
taken to have waived the objection and 
acquiesced in the institution of the suit 
at the place of the branch office of the 


- defendant and therefore the defendant 


would be precluded from raising the 
objection of lack of territoria] jurisdic- 
tion subsequently. AIR 1966 SC 634 and 
(1906) ILR 30 Bom 81 and AIR 1954 SC 
340 and AIR 1954 Raj 135, Rel. on. 

D. S. Shisodia, for Appellants: S. R. 
Singhi, for Respondent, 


EZ/GZ/C272/82/GNB/LGC—H 


AIR 1982 NOC 244 (RAJ.) 
= 1982 W, L. N. 81 
(JAIPUR BENCH) 
N. M. KASLIWAL, J.. 
Radhey Shyam, Appellant vy. Smt. 
Prem Kantg and anoth=r, Respondents, 
Civil Second Appeal No. 170 of 1971, 
D/- 16-4-1982. 
(A) Civil P, C. (5 of 1908), O, 6, K. 2 
=- Variance between pleadings and proof 
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— Rule that plaintiff must come with 
clear case in pleadings applies with rig- 
our especially in cases of easement and 
pre-emption, 

In a civil case, it is the duty of the 
parties to come to a court with a clear 
case in the pleadings and to establish 
such case by evidence. It is not for the 
courts to make out a new case beyond 
the pleadings. It is well] settled that a 
right of pre-emption is qa very weak 
right and can be defeated by all legiti- 
mate methods because it interferes with 
the freedom of contract and is opposed 
te a progressive state of society. The 
Rule that a plaintiff must come forward 
with a clear case in the pleadings is ap- 
plicable in al] civil cases but it is all 
the more necessary in cases of assess- 
ment and pre-emption. 

(B) Evidence Act (1 of 1872), S. 18 (2) 
— Admission, in respect of property 
sold, made by vendor in favour of third 
party after sale — Not binding on ven- 
dee, 


(C) Civil P. C. (5 of 1908), O. 18, R. 18 
Spot inspection — No separate memo- 
randum of inspection made but only 
mention made in order-sheet and that 
toc not containing -signature of Presid- 
ing Officer — Observations in order- 
Sheet cannot be used in place of evi- 
dence itself, 


P. N. Datt and K. N. Tikku, for Ap- 
pellant; R. K. Gupta, for Respondents, 


EZ/FZ/C33/82/JHS 


AIR 1982 NOC 245 (RAJJ 
(JAIPUR BENCH) 
P. D. KUDAL, J. 


Mangilal, Appellant v. State of Rajas- 
than and others, Respondents. 


Civil Second Appeal No. 549 of 1972, 
D/- 9-2-1982. 

Limitation Act (36 of 1963), Arts. 69 
and 72 —- Conviction of plaintiff (owner 
of rice) for contravention of Foodgrains 
Order set aside by appellate Court — 
Suit filed by plaintiff for price of seized 
rice within three years of appellate 
courts order is in time — Art, 69 ap- 
plies and not Art, 72. 1966 Raj LW 141, 
AIR 1971 Raj 255, AIR 1966 Raj 228 
and 1955 Raj LW 14, Followed. 

D. K. Soral, for Appellant: M. L Khan 
Govt. Advocate, for Respondents, 


EZ/FZ/C34/82/7HS 
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AIR 1982 NOC 246 (RAJ.) 
= 1982 Raj. L. W. 176 
i 
(JAIPUR BENCH) 
N. M. KASLIWAL, J. 
' Ram Kishore, Petitioner v. Roopesh 
Kumar, . Respondent, 


Civil Revn. No. 610 of 1981, D/~ 13-1- 
1982. 

Rajasthan Premises eats of Rent 
and Eviction) Act (17 of 1950), S. 13 (3) 
and (4) —- Determination of rent — De- 
posit of rent for the month viz, May, 
1977 after such determination -~ Court 
closed for summery vacation — Rent not 
deposited by tenant even on opening 
day i. e. 27-6-1977, on ‘ground of his 
illness ——- Court entitled to extend time 
by 15 days as prescribed) under ` sub- 
sec, (4) — 15 days time need not he 
counted only from the month for which 
-rent is to be deposited, : 


R. M. Lodha, for. Petitioner, 
BZ/EZ/A719/82/AMG : 


, AIR 1982 NOC 247 (SIKKIM) 


MAN MOHAN SINGH 
| GUJRAL, C. J. |AND 

) A. M. BHATTACHARJEE, J. 

Union of India, Appellant v. Sardar 
Tarsim Singh, Respondent: 

Civil Appeal No. 2 of 1979, D/- 3-12- 
1981. 

(A) Constitution of a Art. 226 — 
Natural justice — Principles of — Con- 
struction of contracts —- Rules of matu- 
ral justice whether operate in the field 
of contracts also, (Deed — Construction). 

Per Bhattacharjee, J. :— It is now 
fairly established that two principles of 
natura] justice, epigrammatically en- 
shrineqd in the two ‘maxims, namely, 
“Nemo Debet Esse Judex in. Propria 


Causa” and “Audi Alteram Par- 
tem”, must, if possible, inform every 
legal transaction, statutory or contra- 


tua] and must, whenever, possible, be 
allowed to operate in every field, unless 
their operation is ruled out by express 
proclamation or irresistible implication. 
It is equally well-established that if the 
words or expressions used ‘in any instru- 
ment, public or private, statutory or con- 
iractual, are capable of being construed 
in two ways, One conforming and the 
other conflicting with the rules of natu- 
ral justice, the Courts must accept that 
construction which will be in 
nance with such rules, Whatever doubts 


Notes of Cases 246-247 


conso- 


A. I. R. 


might have been entertained before, this 
is new beyond doubt that the rules of 
natura] justice operate in the ‘field of 
contract, aiso and as in the case of 
statutes, may be excluded expressly or 
by necessary implication, A contract 
may be silent on the right to a hearing. 
It is hard to see why silence should be 
of any great importance in deciding 
whether a right to hearing exists. As in 
the case of a Statute, it is the very 
gravity of the dispute which imports a 
right into a document which is silent 
about ‘the right, The rules of natural 
justice should not be regarded as rules 
whose incorporation into a contract has 
to be proved, bu as terms implied by 
law which can be implied although it 
is by no meéns clear that the parties 
would have agreed to incorporate them 
in their contract. 

If a power is conferred by any in- 
strument, whether statutory or non- 
statutory and such power appears to he 
uncontrolled, unrestricted, unfettered 
and unconfined, the Courts should pro- 
ceed to have such power “canalized 
within. the banks” of. the rules of natu- 
ral justice to “keep it from overflow- 
ing,’ unless such forensic embankment 
is clearly ruled out by. anything con- 
tained in the instrument, by clear ex- 
pression orp necessary implication. If the 
provisions of any statute or any other 
instrument appear to confer uncanalised 
powers, the Couris should read down 
those provisions, whenever possible, in 
order to canalise those powers and to 
save the provisions from attacks on the 
ground of being arbitrary and unrea- 
sonable. 


in the instant case in interpreting 
ce]. 29 (1) of the contract it was held 
that in view of the words “whenever 
any claim against the contractor for the 
payment of a sum of money arises” ap- 
pearing at the beginning, and the words 
“the contractor shall pay to the Govern- 
ment on demand the. balance remaining 
due” appearing at the end of Cl. 29 (1), 
the said sub-clause ean operate and be 
invoked only when there is "a claim for 
a sum of money which is due and pay- 
able, i. e, presently recoverable,” or, 
in other words, when there is a “claim 


for a sum presently due and payable 
by the contractor.” l l 
.In the present case the _ withholding 


of payment of the dues of the plaintiff 
under the other contracts was obvious- 


wv 
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ly made by the defendant to secure the 
payment of the claim of the Govern- 
ment which was put forward by it as 
counter-claims before the. arbitrator and 
the respective rights and liabilities of 
the contractor and also zhe Government 
were then pending for settlement in the 
arbitration proceeding, And that being 
so, the defendant at the relevant time 
could not be said to have “any claim 
for the payment of a sim of money 
arising out of or under this contract” 
which could be regarded to be present- 
ly “recoverable,” to justify the invoca- 
tion of Cl. 29 (1) and, therefore, could 
not withhold the payment of the dues 
of the plaintiff under other contracts 
for its alleged claim under these con- 
tracts, 


Per Gujral, C. J.:— No doubt, there © 


are certain general rules which serve 
as guides for the interpretation of writ- 
ten documents whether they be in the 
nature of an act of the private parties 
or acts of legislature, bu: so far as con- 
tracts are concerned the governing prin- 
ciple is to ascertain the intention of the 
parties to the contract through the word 
they have used. The rules which govern 
Interpretation of Statutes or statutory 
rules, notifications etc. are not available 
for gleaning the meanings of documents 
giving rise to contractual rights and 
obligations. 

The principles of natural justice de 
not supply an appropriate test to deter- 
mine which of the twa meanings of 
Cl. 29 (1), in the instarrtt case, can be 


accepted, as representing the intentions 


of the parties to the cortract. 


An indiscriminate use of the princi- 
ples of natura] justice like the use of 
anti-biotics to provide a remedy for all 
the ills would be productive of more 
harm than good; Natura] justice is not 
like a magic wand to fr:ghten away the 
ghosts of al] interpretative complications 
whether these involve commands of the 
legislature or agreement of the parties. 
In fact the very nature of the concept 
of natural justice clearly highlights 
that these principles are wholly alien to 
the interpretation of the private doru- 
ments, These rules are in fact procedu- 
ral safeguards provided for the protec- 
tion of the civil] rights of the citizen as 
against the State so, that fair play is 
brought into action and the orders of 
the judicial] or quasi-jrdicial tribunal 
and in certain circumstances even of 
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the persons or the bodies performing 
administrative or executive fumections, 
may not result in miscarriage of jus- 
tice, No such occasion in the in- 
terpretation of private documents based 
on agreement of the parties would nor- 
mally arise, 

On a bare perusal of the Arbitration 
Clause in the Contract in the instant 
case no manner of doubt would be left 
that the principles of natural justice 
could not even remotely influence the 
interpretation of any of the Clauses of 
this Contract including Cl. 29 (1). 

The action of the defendant in with- 
holding the payments in other contracts 
under the cloak of his rights under Cl. 
29 (1) was wholly unjustified as that 
Clause did not confer any such right 
on the defendant. 


(B) Civil P. C. (5 of 1908), S, 34 — 
Interest for the period prior to date of 
suit — When can be awarded. 

Per Bhattacharjee, J. - Interest for 
the period prior to the date of the suit 
may be awarded if there is an agree- 
ment for the payment of interest ata 
fixed rate, or it is payable by the usage 
of trade having the force of law, or 
under the provisions of any substantive 
law entitling the plaintiff to recover in- 
terest. AIR 1938 PC 67, Foll. 


(C) Interest Act (32 of 1839), Pre, and 
S. 1 — Applicability of the Act — Prin- 
ciples of the Act — When can be invok- 
ed, i 


Per Bhattacharjee, J.:— The Interest 
Act does not, extend to and apply in 
Sikkim, The principles contained there- 
in should be held to be applicable in 
Sikkim. 

The Interest Act is only a permissible 
piece of legislation, not containing any 
mandate for the Courts, but only pro- 
viding them with the power to award 
interests in certain cases and providing 
at the same time that interest payable 
under any other law shall continue to 
be payable as before, There can be 
nothing against the concept or notion 
of justice, equity or good conscience to 
allow a person to have some return or 
compensation from another, who haz 
used or retained the money belonging 
to the former and, therefore, the provi- 
sions of the Interest Act, empowering 
the Courts to award interest. “if it shall 
think fit,” “at a rate not exceeding the 
current rate of interest” can very well 
be regarded to have embodied principles 
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which are quite consistent with the 
principles of justice, . equity anq good 
conscience” and therefore the principles 
contained in the Interest Act, can be 
applied in the Courts of! ! ' Sikkim. 


However it was held that the provi- 
sions thereof would not justify the 
awarding of any interest in the instant 
case, 


Only when there is | a proceeding 
pending in a Court for the recovery of 
some debts or sums certain. the provi- 
sions of the Interest Act would enable 
‘the Court to award interest, The Act is 
only an enabling piece of legislation by 
which the Court is vested with a dis- 
cretion to grant interest, under certain 
circumstances upon debts Or sums cer- 
tain: but there is nothing in the Act 
which creates any right to interest 
which, of itself, can be the subject-mat- 
ter of a separate suit, | 


Per Gujral, C. J.:— The Interest Act 
in terms does not ‘apply, to Sikkim, as 
its operation has not been extended to 
this State. The Courts in; Sikkim, in re- 
spect ‘of those mattters, ' which are not 
governed by any statute in force in Sik- 
kim, will have to decide cases on the 
basis of thoSe provisions of the Indian 
‘statutes which are of genera] application 
' and are based on rules of justice, equity 
and good conscience, and: are otherwise 
found applicable to Sikkim society and 


circumstances, It would have to be kept. 


in mind that “the particular provision 
-Of the Act relied upon restates a known 
rule of equity” and is not merely “a 
new rule laid down by ‘the legislature 
without reference to any rule of equity.” 
Furthermore, the provisions which deal 
with procedural technicalities cannot 
appropriately form the basis of the de- 
cisions by Sikkim Courts. 


The extension of Indian laws to Sik- 
kim is a matter which 'primarily and 
rightly concerns the Executive mda not 
the Judiciary, as the factors which are 
relevant for decision in this respect are 
such which can be appropriately asses- 
sed and evaluated by | | Governmental 
machinery. 


Interest Act is an equitable piece of 
legislation, as it enables a :Court to grant 
interest in appropriate cases, However, 
even if the principles underlying the 
Interest Act be applied 'in the instant 
case it would not help the plaintiff as 
the provisions of the Interest Act ‘are 


Notes of Cases 247 


A. L R.. 


only attracted if there is a proceeding 
pending in a Court for recovery ofa 
debt or sums certain payable at a cer- 
tain time or otherwise and the Act does 
not create any right to claim interest 
which can be the subject-matter of a 
separate suit. 


(D) Interest Act (32 of 1839), Sec. 1 — 
Contract Act (1872), Sec. 73 — Interest 
— Breach of contract — Interest by way 
of compensation or damages — If can 
be awarded, (Civil P, C. (1908), S. 34). 


Per Bhattacharjee, J.:—- Interest may 
also nevertheless be some sort of com- 
pensation. But there is this significant 
difference between interest qua interest 
and interest by way of compensation or 
damages that if a party makes out a 
case for the grant of interest ynder any 
agreement or usage or under any law 
directing or enabling Courts to award 
interests, he is not further required to 
show that he has suffered any loss 
or damage to justify the grant of in- 


terest; but if he is to be awarded in- 
terest, not under any agreement or 
usage or law providing for the award 
of interest qua interest, but 4s mode 
or measure cf assessing or fixing the 
amount of compensation for loss or 


damage suffered by him for, say, breach 
of coniract under the provisions of Sec- 
tion 73, Contract Act, he must show and 
prove that he has suffered such loss or 
damage. In the instant case no interest 
can be granted under the provisions of 
Interest Act. 


Where interest is claimed by way of 
damages for wrongful] detention of 
money due. or for delayed payment of 
money due, or where interest is claimed 
On a specified amount due or claimed 
against the debtor, no interest by way 
of damages can be entertained and al- 
lowed, Bui where interest is not claim- 
ed on a quantified amount or on dam- 
ages, but a rate of interest is used and 
interest is calculated on such basis as a 
yard stick or measure to assess the 
damages to which a party would be en- 
tilled to the interest by way of damages 
may be allowed. 

The case of the plaintiff-respondent in 
this suit is of wrongful withholding of 
money and the delayed payment there- 
of by the defendant-appellant and he 
has claimed interest for such withhold- 
ing and delayed payment on a specified 
and quantified amount. Therefore . no in- 
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terest by way of damages can be allw- 
ed. 

Per Gujral, C. J. :— Section 73 of the 
Contract Act provides that when the 


contract has been broken the party who. 


suffers by such breach is entitled to re- 
ceive from the party who had broken 
the contract, compensat.on-for any loss 
or damages caused, which would naiur- 
ally arise in the usual course of th:ngs 
from the breach. Compensation is not, 
‘however, to be given for any remote or 
indirect loss, 

Where a sum of money is to be paid as 
a result of breach of contract, damages 
for the breach can be ascertained by 
merely ascertaining the rate of interest 
which the plaintiff wocld have earned 
if the money had been paid in the ordi- 
mary way in which it hed to be paid. 

Interest for the period up to the date 
of the suit could be awarded, if there 
‘was an agreement for the paymen: of 
interest at a fixed rate, or, if there was 
usage of trade having the force of law 
Or under the provisions of any subslan- 
tive law. Under the Interest Act, the 
‘Court may allow interest if the amount 
is a sum certain which is payable at a 
certain time by virtue of a written in- 
strument, Interest is <lso recoverable 
under proviso to the Interest Ac: in 
cases in which the Court of equity would 
exercise jurisdiction to allow inlerest. 
Where the claim is for interest on dama- 
ges for breach of contract or wrongful 
detention of money or for delayed pay- 
ment of debt interest ig not recoverable. 
Interest can be allowed by a Court of 
equity in the case of money obtained or 
retained by fraud. In other cases, if cir- 
cumstances exist whith can atiract 
equitable jurisdiction, :nterest can also 
be awarded on damages. When money 
is received under qa ccntract in respect 
of which subsequently breach is com- 
mitted then the party committing the 
breach is not only liable to return the 
money but also to pey damages for 
breach of the contract which consists 
of wrongful use of the money and these 
damages can be estimeted on the basis 
of interest at a reasoneéble rate. Interest 
can, however, be used as a yardstick to 
assess the damages in a case where the 
detention of money is :tself a breach of 
contract. It would make no differance 
if the money detained is a sum ceriain. 


In the instant case “he plaintiff nav- 
ing suffered by breach of contrac: on 
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the part of the defendant would be en- 
titled to damages, It is well-settled that 
interest can form the basis of assessing 
damages under Sec. 73 of the Contract 
Act, 

(E) Precedents — Decisions — Bind- 
ing nature of, 

Per Gujral, C. J.:— A decision is 
only an authority for the point it actual- 
ly decides, and general propositions 
propounded in the judgment should be 
looked into in the light of the particu- 
lar circumstances of that case, and they 
should not be applied by implication to 
questions which had not arisen in that 
case. 


Anup Dey Standing Counsel, for Ap- 
pellant: N. K. Maitra with B. C. Sharma, 
for Respondent. 


BZ/CZ/A517/82/LGC 


AIR 1982 NOC 248 (J. & K.) 
MUFTI BAHA-UD-DIN FAROOQI, 
ACTG, C. J., 


Subhan Ganai and others, Petitioners 
v. Ali Dar and others, Respondents. 


Review Petn. No. 9 of 1978, D/- 2-6- 
1982. 


Civil P. C. (5 of 1908), Sec. 141, O. 47 
R, 1 — Sale of property to different 
purchasers -— Dispute as to possession — 
High Court deciding it in revision though 
it was question of fact — Appointment 
of receiver in. revision — Order not m- 
dicating area for which receiver was 
appointed — Such order could be re 
viewed and modified by High Court. 


‘B’ sold certain area out of his share 
to ‘M’. For the remaining part of his 
share he entered into agreement to sell 
with ‘S’ and others, Before any sale 
deed could be executed in pursuance 
of this agreement to sell, ‘B’ sold off 
the entire land to ‘A’ and others. This 
led to a dispute between the parties 
which became the subject matter of 
proceedings under Sec. 145 Cr P. C. 
The trial Magistrate attached the pro- 
perty and gave it on superdnama, In re- 
vision the proceedings were quashed by 
the High Court, But it did not make any 
further direction with regard to the 
disposal of the attached. property. The 
parties filed cross suits for declaration 
tria] court issued 
an interim order of injunction restrain- 
ing ‘S’ from interfering with the posses- 
sion of ‘A’ and others, In appeal the 
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District Judge remanded: the case to 
the trial court. In revision the High 
Court held that at the relevant time the 
property was in custodia legis and 
there was no material on! the record to 
determine the question of possession and 
consequently a receiver was appointed 
in order tg safeguard the ‘rights and in- 
terests of the “parties, The principal 
question involved in the | jitigation was 
what exactly was the share of ‘B’ in the 
orchard. it was alleged that it being a 
guestion of fact could not! be decided in 
revision. The order appointing the re- 
ceiver did not indicate as to how the 
area intended to be taken over by the 
receiver could be carved ‘out, 

Held that the order would be liable 
to be reviewed and accordingly the High 
Court modified. the order: and directed 
the receiver to take the charge of the 
entire orchard and ‘manage the same in 
the usual] manner with the assistance of 
an expert in horticulture,' if necessary. 
The proceedings in revision being an 
independent proceeding of'a supervisory 
nature, would clearly fall within the 
ambit of expression ‘civil proceeding’ in 
Sec, 141 C. P. C. Thus an. order passed 
in revision could be subj ect to review 
under O. 47 R. 1 read with Sec, 141. 

H. M. Sadiq, for Petitioners; R, N. 
Kaul and K. N. Raina, for Respondents, 


GZ/HZ/D10/82/VNP/MVJ 


AIR 1982 NOC 249 (KANT, 
N. D. VENKATESH, J. 
Smt, Kamalamma, Appellant v. S. 
Mahadevappa, Respondent. X 
Execution Second Appeal No. 37 of 
1978, D/- 18-1-1982, | 


(A) Civil P, C. (5 of 1908), Sec. 38 — 
Decree binding — Preliminary decree 
in nature of consent decree in suit for 
dissolution of partnership :—— Final de- 
cree passed ex parte — Execution of 
finaj decree — Final decree is not null 
and void merely because there was no 
judgment or findings on ! issues raised 
in case, 

In the instant case the: preliminary 
decree made was by consent of parties 
and the final decree was in the nature 
of an ex parte decree, Neither the de- 
fendant nor his Counse] had been heard 
in the matter, In the circumstances it is 
evident that there could not be a judg- 
ment and the court had No occasion to 
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give its findings on the various issues 
earlier raised in the case. For this rea- 
SOn alone the final decree cannot be_at- 
tacked as null and void. AIR 1956 Bom 
513 Relied on. ATR 1938 Rang 372, 
Distinguished. 


(B) Civil P. C. (5 of 1908), See, 38 — 
Decree binding ~~ Fina] decree passed 
On date not fixed for that purpose and 
also not jin prescribed form — 
Decree is not nullity and allegations 
about impropriety or illegality cannot 
be entertained in execution proceedings. 
ATR 1956 Bom 513, Relied on; AIR 1966 
Raj 261, Distinguished. 


V. K. Govindarajulu, for Appellant: 
Basavaraj and Basavaraj, for Respon- 
dent, 


CZ/EZ/B332/82/JHS 


AIR 1982 NOC 250 (KER.) 
V. KHALID, J. 


M/s. D. Cruz Brothers, Petitioners v. 
State of Kerala and another, Respon- 
dents, 


C. R. P. No. 1257 of 1979-A, D/- 2-4- 
1982. 

(A) Arbitration Act (10 of 1940), S. 20 
~ Second application under S. 20 after 
making of award — Second order for 
reference to arbitrator, the dispute that 
had -subsequently arisen in the form of 
claims by Govt, — Direction by Court 


‘fo file the agreement — Does not con- 


stitute bar against the petitioner from 
contending thet the earlier award had 
concluded all the disputes between the 
parties, 


The question whether there was a 
ful] and fina] settlement of the claim 
under the contract is itself a dispute 
arising “upon” or “in relation to” or “in 
connection with” the contract. There- 
fore, the second reference order in ques- 
tion cannot be flourished against the 
petitioner to contend that he is barred 
from putting forward a plea that the 
dispute had been earlier decided by the 
award, The only judicial] ordér passed 
by the Court while making second order 
of reference was to direct the agreement 
to be filed. It could not be said that by 
doing so the Court had held that some 
dispute between the parties was still 
alive. The judicial part of the order 
would not, therefore, bar the petitioner 
from contending that the dispute now 
raised was no longer alive and had been 
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constructively decided oy the 
orders, AIR 1974 SC 158 Rel. on. 


_ (B) Civil P. C. (§ o? 1908), Sec, if 
Expln, IV — Res judicata — Provisions 
of Sec. 11 apply to proceedings under 
Arbitration Act — Arbitrator allowing 
claim of contractoy — Decree m terms 
of award -- Execution of decree by con- 
tractor — Plea by Govt, that certain 
amounts were due te them by contractor 
—- Such a plea . ought to have been 
raised by. Govt, during execution — 
Plea not having been raised and pressed 


earlier 


af proper time bar urder Sec. 11 is 
disectly attracted agamst Govt. (Ar- 
bitration Act (1940), Section 30). 


(€) Arbitration Act (1€ of 1940), S. 36 
—— Award — Scope and effect — Award. 
given by the Arbitrator is fimal and has 
the effect of a judgment of a Court of 
last resort. 


When disputes and differences are 
referred to an Arbitrator and an award 
is made by the Arbitrator, unless a 
clear intention is discerrible to take out 
a particular dispute out of the ambit of 
the reference, the Arbitrator should be 
deemed to have made kis award cover- 
ing all the disputes between the par- 
ties. In the instant case, the award 
made by the Arbitrator should be deem- 
ed to have decided all disputes between 
the parties, The Govt, respondent should 
have raised the plea now put forward 
that amounts were due to it by con- 
contractor at the appropriate time and 
not having done so, it is not open to 
them to get the dispute separately ad- 
judicated at this stage. 

(D) Arbitration Act (1) of 1940), Sec- 
tions 30, 20 — Interference by Court 
with award — Specific question of law 
referred to Arbitrator —. Even if Arbi- 
trator commits an error in deciding the 
question of law court will not interfere 
—— Implied reference —- When can he 
inferred. as 


If a question of law is specifically re- 
` ferred to the Arbitrator and the Arbi- 
trator gives an erroneous decision on 
the said question of law the Court will 
. not interfere with such decisions though 


© the conclusion is seen to be erroneous. 


Even where a question of law is not 
specifically referred to Arbitrator, if 
the parties understood if was the said 
question that was referred and the Ar- 


+ » P [d 
hitratoy himself formulated the sai 


question on the pleadings and conten- 
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tions of the parties, it should be presum- 
ed that what was referred to the Arbi- 
trator was said question of law. 
In the instant case, the only 
question that the Arbitrator had to 
decide was the ‘question whether the 
earlier orders operated as res judicata. 
The parties understood the question re- 
ferred to be this, They joimed issue be- 
fore the Arbitrator only upon this ques- 
tion. Therefore, it was clear that there 
was an implied reference to the Arbi- 
trator, of the specific question whether 
the new dispute raised had been con~ 
cluded against the Govt. by the opera- 
tion of the earlier orders. 


P. Sukumaran Nayar, for Petitioners; 
Govt. Pleader, for Respondents, 


GZ/GZ/C933/82/VCD 


_ AMR 1982 NOC 251 (KER.) 
P. C. BALAKRISHNA MENON, J. 
C. K. -Kannan and another, Appellants 
v. P. K. Paru and another, Respondents. 


S. A. No. 1009 of 1977, D/- 14-1-1982. 


Kerala Land Reforms Act (1 of 1964), 
Sec. 7 — Dispute regarding tenancy. 
titie — Defendant’s case of oral transfer 
provet against him — Held he could 
not be treated zs deemed tenant and 
question as te who was successor in in- 
teresi of deceased tenant would not fall 
under See. 7. 

O. V. Radhakrishnan and K. Radha- 
moni Amma, for Appehants: P. N. 
Krishnankutty Achan K. Vijayan and 
N. N. Sugunapalan, for Respondents, 


BZ/DZ/A481/82/MRD/RSK 


ARR 1982 NOC 252 (KERJ 

G. BALAGANGADHARAN NAIR, J. 

L, Petitioner v, J., Respondent, 

O.. P. (Divorce) No. 392 of 1980, D/- 
5-11-1981. 

(A) Divorce Act (4 of 1869), Sec. 19 
— Impotency. — Inability of wife to 
give husband complete sexual satisfac- 
tion does not establish her impotency. 
AIR 1977 Cal 213, Rel. on. AIR 1968 Ker 
129; AIR 1980 Ker 131 and AIR 1966 
Mad 155 (FB), Refd. _. ; 

(B) Divorce Act (4 of 1869}, Sec, 19 
— Jimpetency — Fact that wife is sterile 
does not prove that she is impotent. 
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(C) Divorce Act (4 of 1869), Ss. 18, 19 
— Impotency — Petition on ground of 
wife’s impotency — At end of cross- 
examination wife asked to submit to 
medical examination — Petitioner not 
making formal application and obtain- 
ing order to get wife medically exa- 
mined — Held wife’s refusal to submit 
to medical examination could not give 
rise to adverse presumption that she 
was impotent. (Gy imence Act (1872), 
Sec, 114 (g).) 

- The husband filed a petition u/s. 18 
for a declaration that his' marriage was 
null and void on the ground that the 
wife was impotent, At the end of her 
cross-examination the wife was asked 
whether she was willing 'for a medical 
éxamination to test her ' capacity for 
sexual intercourse. The wife refused to 
undergo such medica] examination. The 
petitioner had not made any formal ap- 
plication and obtained an order to get 
the respondent m medically examined on 
her potency, 

Held, had the said erie peen obtain- 
ed, and if the wife had either disobeyed 
or evaded it, then an adverse presump- 


tion could have been drawn that she 
was impotent, However, as the peti- 
tioner had failed to obtain the said 


order, an adverse presumption could not 
be drawn against the wife. when she re- 
fused to submit to medical examination. 

S. Parameswaran R. : Nithyanandan 
and G. Sreekumar, for ‘Petitioner; V. 
Vyasan Poti, for Respondent, 


LY/DZ/F884/81/HR/RSK | 
> j ; 
Fy s 5 


AIR 1982 NOC 253, (MADS 
= (1982) 95 MAD L. W. 250 
SINGARAVELU, J. 
Mazzban B. Irani and : others, Peti- 
tioners v. S. R. Mazda, Respondent. — 
C. R. P, 2709 of 1981, D/- 30-11-1981. 


(A) Tamil Nadu Buildings (Lease. and 
Rent Control) Act (18 of .1960), Sec. 25 
— Concurrent finding on subletting 
based on clear evidence is finding of 
fact — No interference in revision. 

(B) Tamil N adu Buildings (Lease and 
Rent Control) Act (18 of 1960), S. 10 (2) 
— Eviction petition by executor of will 
of deceased landlord — Wil] not dis- 


puted — Executor happening to be son | 


of testator — Held, petition without fil- 
ing probate was not barred by S. 213 of 
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Succession Act, AIR 1969 Mad O71 and 
AIR 1926 Mad 434 (FS) Foll. (Succes- 
Sion Act (1925), Sec, 213). 

(C) Tamil Nadu Buildings (Lease and 
Conirol) Act (18 of 1960), 
Ss, 2 (3), 10 (2), 23 — . Controller or 
appellate authority is not court of jus- 
tice — Sec, 213 of Succession Act does. 
not apply to eviction petition, (Succes- 
sion Act (1925), Sec. 213). 


(D) Tami] Nadu Buildings (Lease and 
Rent Control) Act (18 of 1960), Sec- 
tion 10 (2) (i) Proviso — Wilful default 
in payment of rent — Time barred ar- 
rears of rent are alSo arrears of rent and 
can be a ground for eviction, AIR 1978 
SC 287 Foll, 

A. J. Abdul Razak and R. Md. Hitha- 
yathulla, for Petitioners: N, Sivamani 
and S. Radhakrishnan, for Respondent. 


EZ/GZ/C99/82/AKI/SSG—H 


AIR 1982 NOC 254 (ORISSA) 
R. N. MISRA, C. J. 

Executive Engineer Dhenkanal Minor 
Irrigation Division, Appellant v. J. C. 
Budharaj, Respondent, 

Mise. Appeal No. 
15-5-1982, 


(A). Arbitration Act (10 of 1940), Sec- 
tions 13, 29 —— Award of interest — Ab- 
sence of negative provision in agreement 
as to its payability — [Interest can be 
awarded from due date of payment. 1970 
SCD 530 and (1971) 37 Cut LT 937, Rel. 
on. 

(E) Arbitration Act (10 of 1940), Sec- 
tions 30, 39 (iv) — Non-reasoned award 


254 of 1981, D/- 


by the arbitrator — Allegation that 
award was vitiated for _ non-considera- 
tion of any material document — Not 


valid — Payment at higher rate than 
agreed upon to contractor by arbitrator 
— Cannot be challenged even in ab- 
sence of reasons for award — Objection 
that claim was not supported þby evi- 
dence not raised before lower court — 
It cannot be raised for first time in ap- 
peal. 

Govt, Advocate, for Appellant:. G. 
Rath: N. C. Panigrahi and B. K. Nayak, 
for Respondent. 


GZ/GZ/C997/82/VNP/SSG—H 
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AIR 1982 NOC 255 (ALL.) 
= 1982 Cri, L. J. 1757 
(AT LUCKNOW) 
FULL BENCH 


D. N. JHA, M. M. HUSAIN 
AND S. C, MATHUR, JJ. 


Shabbu and another, Petitioners v. 


State of U. P, and arother, Opposite 
Parties. 
Writ Petn, No, 439 of 1982, D/- 39)-34 


1982, 


Criminal P. C. (2 of 1974), Sec. 423 — 
Setting off period of pre-detention con- 
viction of accused — Period spent by 
accused must be with regard to “same 
case” — Detention in cther case, when 
can be considered, 


Under Sec. 428, the period of dezen- 
tion as an wundertrial o3 an accused in 
a particular case can be set off only to- 
wards the sentence ultimately awarded 
to him in that very cese. Whether or 
not the detention of a person in one 
case should also be treated fo be his de- 
tention for the purposes of any other 
case, wherein he is wanted, is a ques- 
tion to be decided upon the facts and 
circumstances of each case. No set for- 
mula can be. laid dowr: in that behalf. 
If the facts and circumstances of a nar- 
ticular case indicate that a person al- 
ready detained -in on= case was also 
subsequently wanted in another case 
and he was not formally detained in 
that other case on account of the neg- 
ligence of the concerned authorities, and 
for no fault of his, he can, with all jus- 
tification, claim that his detention in 
the earlier case should also be deemed 
to be his detention for the purposes of 
the second case. In that event benefit 
of Sec. 428, Cr P, C, can be extended 
to him, 


Held, on facts that since the acc.sed 
were all along on bail in the case be- 
fore the Sessions Judg2, they hac no 
pre-conviction detention period to their 
credit which could be set off against the 
sentences ultimately awarded to them 
in that case, In other crimes they were 
subsequently involved, They could not 
claim any benefit of those detentions in 
a case before the Sessions Judge, 1977 
Cri LJ 935 (SC), 1978 All LJ 1284 and 
1979 Cri LJ 1098 (AID, Explained and 
Disting. 

1982 AIR Notes/9 XI. 
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129 
Z. Zilani and A. Mannan, for Peti- 
toners; Govt, Advocate, for Opposite 
Parties, 
GZ/HZ/D362/82/GDR 





AIR 1982 NOC 256 (DELHI) 
= 1982 Lab. I. C. 1309 
FULL BENCH 
PRAKASH NARAIN, C. J. 
5. S CHADHA AND 
N. N. GOSWAMY, JJ. 


M/s. India Tourism Development Cor- 
poration, New Delhi, Petitioner v. Delhi 
Administration, Delhi and others, Re- 
spondents., 


Civil Writ Petn, No, 713 of 1981, 
29-1-1982. 


(A) Constitution of India, Art, 239 — 
Notification D/- 24-3-1961 under Art. 239 
by President empowering Lt. Governor 
of Union Territory of Delhi to discharge 
functions under Industrial Disputes Act 
— Itis within Presidents jurisdiction — 
President is ‘State Govt.’ within S. 2 (a) 
(ii) of Disputes Act in relation to Union 
territory of Delhi, 1981 Lab IC 1173 (Pt. 
D) (Delhi), Overruled, ((i) Industrial Dis- 
putes Act (1947), S. 2 (a) (Gi); (ii) General 
Clauses Act (1897), Ss. 3 (8) (b) (iii) and 
3 (60)). 


The notification of March 24, 1961 issu- 
ed in pursuance of clause (1) of Art. 239 
of the Constitution and giving a direc- 
tion by the President that the powers 
and functions of the “State Government” 
under the Industrial Disputes Act, except 
in so far as they relate to any industrial 
dispute concerning the Employees’ State 
Insurance Corporation and except those 
under S, 38 of the Act, shall, subject to 
the control of the President and until 
further orders be exercised and discharg- 
ed by the Lt, Governor of the Union 
Territory of Delhi within his jurisdiction 
is valid as the President is the ‘State 
Govt.’ within meaning of S, 2 (a) (ii) of 
the Disputes Act. The executive power 
extends to the administration and imple- 
mentation of laws made on all subject- 
matters including the Act. In the Union 
Territory of Delhi it is the executive 
function of the Union exercisable by the 
President, The administration of the Act 
in the Union Territory of Delhi had vest- 
ed in the President, and he has entrust- 


D/- 
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ed some functions to the: Lt. Governor. 
All industrial disputes which are out- 


side the definition in S, 2, (a) (i) of the 
Act are the concern of the “State Gov- 
ernment” under S. 2 (a) (ii) of the Act. 
The Act is a Central Act, S. 3 of the 


General Clauses Act says that in the 
General Clauses Act and iin all Central 
Acts and Regulations made after the 
commencement of that: Act, unless 


there is anything repugnant to the sub- 
ject or context, the general definitions 
given therein would be applicable. Sec- 
tion 3 (60) defines “State! Government” 
as respects anything done or to be done 
after the commencement of the Consti- 
tution (Seventh Amendment) Act. 1956 
shall mean, in a State, the Governor, 
and in a Union Territory, the Central 
Government, The scope and ambit of the 
“Central Government” asi used in Sec- 
tion 3 (60) has again to be seen with re- 
ference to the definition given in Sec- 
tion 3 (8) as S. 3 says it! also applies to 
the General Clauses Act, !1897. S. 3 (8) 
says “Central Government” skall in re- 
lation to anything done or to be done 
after the commencement of the Constitu- 


tion, mean the President iand shall in- 
CLUE. 6555505 (iii) in relation to the ad- 
ministration of a Union ‘Territory, the 
administrator thereof acting within the 
scope of the authority given to him un- 
der Art. 239 of the Constitution. The 


President has already appointed for the 
administration of the Union Territory of 
Delhi an administrator with the desig- 
nation of a Lt. Governor land the Presi- 
dent has issued the notification dated 
March 24, 1961 that the powers and func- 
tions of the “State Government” under 
the Act will be exercised iand discharged 
by the Lt, Governor, Delhi. Consequent- 
ly, in relation to the industrial disputes 
and the exércise of other powers under 
the Act where the “appropriate Govern- 
ment” is the “State Government” and a 
function is to be discharged, then it could 
be validly discharged by the Lt. Gover- 
nor, Delhi, This is the plain reading of 
the provisions of S, 2 (a) (ii) of the Dis- 
putes Act read with S. 3 (8) (b) (ii) and 
Sec. 3 (60) of the General Clauses Act, 


1897. 1981 Lab IC 1173 (Pt D) (Delhi), 
Overruled. S 


al 
. (B) Industrial Disputes | Act (14 of 
1947), Ss. 39, 2 (a) (i), (ii); — Delegation 
of powers under the Act by Central Gov- 
ernment to Secretary (Labour) of Delhi 
Administration in relation to disputes 
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. Constitution (Seventh Amendment) 


A.I. R. 


falling within S. 2 (a) (ii) — It is with 
jurisdiction —- Terms “Central Govt.” 


and “appropriate Govt.” in relation to 
disputes falling within S. 2 (a) (ij) — 
Meaning of, (General Clauses Act (10 of 
1897), S. 3 (60)). 


Notification D/- 14-4-1975 
certain powers under the Disputes Act 
on the Secretary (Labour) of the Delhi 
Administration is within jurisdiction of 
Central Govt, and is valid, 

A combined reading of S. 2 (a) (i) and 


S. 2 (a) (ii) and 5. 39 (a) and S. 39. (b) 
shows that S. 39 {a) is related to the 


conferring 


exercise of power and discharge of func- ` 


tions in the field of industrial disputes 
mentioned in S. 2 (a) (i) and S. 39 (b) is 
related to the industrial disputes men- 
tioned in S. 2 (a) (ii). By the impugned 
notification, the Central Government di- 
rected that the powers of the State Gov- 
ernment in regard to the Union Terri- 
tory of Delhi exercisable by it under 


Ss, 3, 10 and 10-A, sub-sec. (5) of S. 12 -~ 


and Ss. 17, 32-B and 33-A of the Act, be 
exercisable also by the Secretary 
(Labour) of the Delhi Administration. 
The scheme of the Act in relation to any 
industrial dispute is to confer power 
on that Government whether the Cen- 
tral Government or the State Govern- 
ment, which is exercising executive or 
administrative authority, Under the Act, 
there is a broad division of the exercise 
of the powers in relation to various in- 
dustrial disputes and the powers are 
exercisable by the “appropriate Govern- 
ment” defined in 5S, 2 (a). The “appro- 
priate Government” in relation to dis- 
putes mentioned in S, 2 (a) (ii) is the 


“State Government’. The State Govern- ` 


ment is not defined in the Act and for 
this reason, resort is to be had to the 
definitions contained in. the General 
Clauses Act. It says that in that Act and 
in all Central Acts and Regulations made 


after the commencement of that Act, 
unless there is anything repugnant in 
the subject or context. “State Govern- 


ment” as respects anything done or ta 
be done after the commencement of the 
Act, 
1956, shall mean, in a State, the Gover- 
nor, and in a Union territory, the Cen- 
tral Government, Therefore, in the Union 
Territory of Delhi “Central Govern- 
ment” has to be read for the “State 
Government” in S. 2 (a) (ii) of the Act. 
The “appropriate Government” even in 
respect of disputes falling within Sec- 


~~ a 


1982 


tion 2 (a) (ii) of the Aœ is the ‘Central 
Government”, 

(C) Constitution of India, Art, 226 — 
Award of Labour Court — High Court 
will interfere only if there is error appa- 
rent on face of record. {Industrial Dis- 
putes Act (1947), S. 15). 


The High Court may interfere in the 
proceedings under Art. 226 seeking .a 
writ of certiorari to quash an award only 
if it suffers from jurisdictional defects 
or is vitiated by errors of law apparent 
on the face of the record or is violative 
of the rules of natural justice. The writ 
jurisdiction is not of appellate nature, 


(D) Industriat Disputes Act (14 of 
1947), S. 10 — Referencs — Interference. 
(Constitution of India, Art, 226). 


Where the real dispute between the 
parties was whether there was a lock- 
out or closure in the establishment and 


the Govt, referred the cispute by assum- 
ing that there was a lIcck-out, the order 
of reference was liable to be interfered 
with as the Labour Court could not tra- 
vel beyond the reference and decide the 
question as to whether there was a lock- 
out, 


(E) Constitution of India, Art. 133 (1) 
— Substantial question of law of general 
importance — Views expressed based on 


judgments of Supreme Court — No 
question of general importance which 
needs to be decided ky the Supreme 


Court arises, 


S. N. Bhandari witn B. S. Banerjee 
and Miss Raj Kumari, for Petitioner, 
B. N. Lokur, Sr. Advccate with Eajni- 
kant (for Nos. 1 and 2 and A. K. Gupta 
‘ (for No. 3), for Respondents, 


GZ/GZ/C953/82/SNV 


AIR 1982 NOC 257 (HIM. PRA.) 
== 1982 Lab, I. C. 1389 
_ FULL BENCH 
VYAS DEV MISRA, C.J.. HIRA SINGH 
THAKUR AND VYOM PRAKASH 
. GUPTA, JJ. 
n D. Sharma and another, Petitioners 
State of Himachal Pradesh and others, 
Picco ents 
Civil Writ Petn, No 88 of 1980, Dj- 
4-11-1981. 
(A) Constitution of India, Art, 136 — 
Person not a party to a decision of Divi- 
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sion Bench of High Court — Judgment 
adversely affecting him — He can file 
appeal to Supreme Court after obtaining 
special leave to appeal, —— But he can- 
not file appeal as a matter of right, 


It is true that a person who is not a 
party to a decision before the High Court 
and, therefore, cannot ask for certificate 
of fitness to appeal .to the Supreme 
Court, may approach the Supreme Court 
for special leave to appeal and the 
powers of the Supreme Court to grant 
the special leave are not limited to those 
who were a party to the proceedings be- 
fore the High Court. But then Art. 136 
does not confer any right on such a per- 
Son to appeal to the Supreme Court as 
a matter of right. (Case law discussed). 


(B) Constitution of India, Art. 226 — 
Res judicata — Writ petition challenging 
Implementation of the, judgment of Divi- 
sion Bench fixing seniority in the ratio 
of 40 :60 between promotees and direct 
recruits —- Petitioners not parties in 
that case -— Petition not barred by 
principles of constructive res judicata. 
(Civil P, C. (5 of £908), S, 11), 


A person who is not a party to a pro- 
ceeding but has been affected adversely 
by its judgment cannot approach the 
appellate Court as a matter of right, 
Therefore, he cannot be said to be bound 
by that judgment on the principles of 
constructive res judicata, Before this 
principle can be applied a person has 
either to be a party to a proceeding or 
has a right to appeal against the judg- 
ment affecting a person advérsely, 


(C) Constitution of India, Art. 136 —~ 
Judgment of Supreme Court — Order 
refusing special leave to appeal under 
Art, 136 does not amount to a judgment 
of Supreme Court in thag case, 


The order refusing special leave. to 
appeal under Art. 136 does not amount 
to a judgment of the Supreme Court in 
that case. The leave may be refused not 
only because the impugned judgment 


- decides a question of fact or law correct- 


ly but for other reasons also. It may be 
remembered that leave is asked for only 
when a person has no right to appeal. 
Of course, where a person has a right of 
appeal and this appeal is dismissed in 
limine the position would be different, 
Such a dismissal will have a seal of ap- 
proval of the appellate Court, (Case law 

discussed), i 
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(D) Constitution of India, Art, 226 — 
Two judgments of Division Bench of 
same High Court contrary to each other 
on the same issue — Subsequent deci- 
Sion if can be treated ag: one without 


jurisdiction and non est or even one per. 


incurium — Decision of earlier Bench if 
can be termed as judgment in rem, (Evi- 
dence Act (1 of 1872), SÌ 41). (Prece- 
dents), 

It is no doubt true that the High Court 
while exercising its jurisdiction under 
Art, 226 cannot so exercise its power ag 
to convert itself into a court of appeal 
sitting in judgment over every Tribunal 
or Body discharging its | quasi judicial 
function. But in case the ‘court in exer- 
cising its jurisdiction erroneously acts 
as a court of appeal, it does not mean 
that the judgment of the court would be 
termed as without jurisdiction and noy 
est It will be a case of erroneous exer- 
cise of jurisdiction, AIR 1952 SC 192 and 
AIR 1952 SC 319, Rel. on. ° ` 


The second Division Bench while de- 
ciding Chandel’s case C.W.P. No. 227 of 
1974, D/- 7-10-1977 (Him Pra) was exer- 
cising jurisdiction under Art. 226, It had 
the jurisdiction to decide the matter be- 
fore it, It is true that this Bench did 
notice the earlier Bench decision in Kar- 
wasra’s case L P.A. Nos. 39 and 40 of 
1970 (Him Pra) and it did! proceed to 
observe that in the latter case all the 
relevant documents were not placed be- 
fore it and, therefore, gave a differing 
judgment. It may be that the better 
course would have been to refer the mat- 
ter to a larger Bench in view of the ear- 
lier decision and also to make the pre~ 
Sent petitioners, who were parties to 
that case, parties to subsequent case for 
final determination. But all said and 
done it cannot be held that the Bench de- 
ciding the subsequent case, was acting 
without jurisdiction or that decision wags 
per incurium which can be ignored by 
the State. While departing from the de- 
cision of the first Bench as the later 
Bench observed that all the necessary 
documents were not before ‘the previous 
Bench when it decided the matter, In 
another part of the judgment the Bench 
reiterated its view that because of addi- 
tional material placed before them they 
were convinced that till the Rules of 
1966 were framed the Government fol- 
lowed “a consistent policy of: recruitment 
to Class II service of the Forest Depart- 
ment in the ratio of 40:60, |The judg- 
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ment of the ‘second Division Bench 


leaves no doubt that it had taken a con- - 


trary view specifically on the ground 
that certain documents: which were plac- 
ed before it were not available to the 
first Division Bench. In such circum- 


stances it cannot be said that the subse., 


quent Division Bench had no jurisdiction 
to decide the question which was raised 
before it, It had duly taken notice of the 
previous decision and had proceeded to 


give its reason for giving a different 
judgment. The subsequent Bench had 
the jurisdiction to decide. the matter 
which was raised before it and 
which it decided. Even if it 
decided erroneously in appeal it 
cannot be said to be not binding 


on the State which was a party to it A 
distinction has always to be made þe- 
tween the competency to make an order 
and correctness of the order on the merits 
where the Court had the jurisdiction to 
decide the question. 


It would be noticed that whereas in 
earlier case the Division Bench did not 
give any specific directions to the State 
and left it “free to act in accordance 
with law as found in the rules of 1966 
in preparing a future list” of persons 
recruited to Class II Service of the Fo- 
rest Department before the Statutory 
rules came into force, however the sub- 
sequent Division Bench proceeded to 
give a specific direction to the State 
which was binding on it, 


Further, the decision of the Bench in 
Karwasra’s case L.P.A. Nos. 39 and 40 of 
1970 (Him Pra) cannot be termed as 
Judgment in rem which was binding on 
all persons. Sections 40 to 44 of the Evi- 
dence Act deal with the relevance of the 
evidence and it is S, 41 which talks about 
the judgments in rem and makes them 
as conclusive proof. Admittedly in this 
case the decision cannot be called as 
judgment in rem. 


Miss Kamlesh Sharma and O. P. Tha- 
kur, for Petitioners: Inder Singh, Advo- 
cate General, Chhabil Dass, K. D. Sood 
K. C. Rana and Kuldip Singh. for Re- 
spondents, 


CZ/DZ/B103/82/LGC 


o. 7 
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AIR 1982 NOC 238 (KER.) 
= 1982 Cri. L. J. 1557 
FULL BEN <H 
P., SUBRAMONIAN POTI, Ag. ©. on 
Ku. P, JANAKI AMMA AND 
' K. SUKUMARAN, JJ, 


Augustine and others, Appellants v. 
The State, Respondent, 


Criminal Appeals Nos. 305 and 435 of 
1980, D/- 22-3-1982. 
Criminal P, C. (2 of 1£74), Ss. 173, 169 


— Case and counter-case — Conflicting 
versions given by rival persons — Filing 


of separate charge-sheets în both cases 
— Not mandatory — Duty of investigat- 
ing officer, 1965 Ker LT 697, Overruled. 

If in respect of a transaction’ relating 
to an offence a case anc a counter-case 
happen to be registered by the police 
based on conflicting versions given by 
rival persons it is not ircumbent on the 
part of the investigating officer to file 
separate charge-sheets in both the cases. 
The investigating officer is expected to 
file a charge-sheet only in the case 
where, it appears to him as a result of 
investigation that an offence has been 
committed. 1965 Ker LT 697, Overruled. 

If the police after investigation of a 
case registered on the bésis of the stete- 
ment given to him by any individual 
finds that the facts stated therein are 
false, it is perfectly witain his comve- 
tence to refrain from fling a charze~ 
Sheet, This is so irrespective of the fact 
whether such an opinior is formed by 
the police in what is gmerally termed 
the main. case or in fhe counter-case, 
Neither the court nor tke individual ab 
whose instance the investigation was 
taken up can challenge that power. If 
the individual concerned feels aggrieved 
it is open to him to prefer a private 
complaint to see that the same is tried 
as a counter to the mair case. 


What S. 173 (2) of the Code contem- 
plates is a report regarding an offence. 
When there are rival or conflicting ver- 
Sions of the occurrence end injuries have 
been caused on both sides the investigat- 
ing officer can form his own opinion as 
to which of the parties has committed an 
- offence. 


T. V. Prabhakaran and Mary Dias, for 


Appellants; Public Prosecutor, for Re- 
spondent, 


DZ/EZ/B471/82/SSG 
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AIR 1982 NOC 259 (ORISSA) 
== 1982 Lab, I. C. 1086 
FULL BENCH 


P. K, MOHANTI, N. K. DAS. AND J. K. 
MOHANTY, JJ. 


Nilamani Das and others, Petitioners 


v. State of Orissa and otherş, Opposite 
Parties. 
O.J.C. Nos, 164 and 1380 of 1975, D/- 


2-3-1982. 

Constitution of India, Arts, 309, 162; 
Sch, 7, List 2, Entry 41 — Executive In- 
structions — Formation of cadre — 
Executive power of State Government — 
Scope of — Clerical staff-of Civil Sup- 
plies Office under Collectorate are gov- 
erned by Orissa Ministerial Service 
Rules. (1973) 1 Cut WR 656, Partly Over- 
ruled, (Orissa Ministerial Service (Me- 
thod of Recruitment and Conditions of 
Service of Clerks and Assistants in the 
District Offices and Office of the Heads 
of Departments) Rules (1963), Rr. 2, 29). 


For forming a cadre, notification form- 


‘ing the said cadre is to be published in 


the gazette, Cadres are also formed by 
rules under Art, 309 of the Constitution 
or by express order by declaring such 
cadre exercising powers under Arf. 162 
of the Constitution, Cadre is creature of 
rules or statutes or specific orders. The 
sanctity is attributed to cadres because 
it creates vested rights. 

It is true that Government cannot 
amend or supersede the statutory rules 
by administrative instructions, but if 
the rules are silent on any particular 
point, Government can fill up the gap 
and supplement the rules and issue in- 
structions not inconsistent with the rules 
already framed, The State Government 
has executive power, in relation to all 
matters’ with respect to which the Legis- 
lature of the State has power to make 
laws, 


The State Government will have ex- 
ecutive power in respect of Sch. 7, List 2, 
Entry 41, There is nothing in the terms 
of Art. 309 of the Constitution which 
abridges the power of the executive to 
act under Art. 162 of the Constitution 
without a law. A cadre has to be ex- 
pressly created as it is of vital import- 
ance for conferring fundamental rights 
upon the employees. In the instant case, 
even though the Civil Supplies Office 
has been formed in the collectorate and 
in the subdivisional level no cadre has 
been declared as yet. Once there is no 


i 

| 
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separate cadre, or service, to which the 
petitioners belong, the State Govern- 
ment can by executive order from time 
to time regulate their services. AIR 1967 


SC 1910; AIR 1966 SC 1942 and AIR 1970 
Patna 25, Foll. 


Rule 29 of the Orissa Ministerial Ser- 


vice Rules also indicates that the rules 
are applicable to the members of the 
staff other than the field | officers, who 


are under the administrative control of 
the Collector, Thus, it can! be said that 
in Orissa the clerical staff, of the Civil 
Supplies Office under the Collectorate 
are governed by the Orissa Ministerial 
Service Rules. However, since the staff 
of Registration Department under the 
Collectorate are governed by the Sta- 
_tute, they are not governed by these 
ee (1973) 1 Cut WR 656, seabed Over- 
ruled. - 


'L. Rath; A. K. Misra; B. S. Misra; K, N. 
Jena, S. C. Lal and M. R. Panda, for 
Petitioners; Advocate-General; Addl. 
Govt. Advocate and Addl. Standing 
Counsel, for Opposite Parties, 
CZ/DZ/B365/82/SSG | 


} 
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AIR 1982 NOC 260, (PAT) 
= 1982 Lab. I. C.; 1446 © 
FULL BENCH 
S. SARWAR ALI, HARILAL 
AGRAWAL AND S. NARAIN, JJ. 
Bishundeo Mahto and others, Petition- 
ers v. The State of Bihar; and others, 
Respondents, i 


Civil Writ Jurisdiction Case Nos. 1880 
of 1970 and 534 of 1972, D/- 30-7-1981, | 


(A) Constitution of India; Art. 309 — 
Rules under Art, 309 — Rules relating to 
determination of seniority of officers in 
State and subordinate services (Bibar 
Govt, Circular No. 6509-A .D/- 12-12- 
1934) — More than one officer appointed 
to a service at. the same time — Deter- 
mination of seniority — “Appointed to a 
Service at the same time”, interpretation 
of — Whether Rule of 1934 applies only 
at the stage of temporary appointment or 
when substantive appointment is made 
— (Interpretation of Statutes), C.A.J.C. 


290 of 1969, D/- 28-4-1970 (Pat), Partly 
Overruled. 
` Per Majority, S. Narain, J. conis 


= <Å person holding a temporary post 
‘under the Sate has been held to be a 
E3 bo l 
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holder of ‘Civil Post” within the mean- 
ing of Art, 311 of the Constitution. It is 
difficult to hold that a person who has 
been appointed on a temporary post 15 
entitled to the protection of Art..311 of 
the Constitution, as a holder of Civil 
Post, without being treated’: as having 
been appointed to a service in the State. 
The expression “appointed to service in 
the State” is not a term of art. The 
plain meaning of the word used have to 
be given effect to. There is nothing in the’ 
subject matter or context to warrant 
the giving of a restricted meaning. The 
width and amplitude of the words used 
do not require to be cut down. Rajib 
Ranjan’s case C.W.J.C. 290 of 1969, D/- 
28-4-1970 (Pat) in so far as it holds that 
the rules are applicable in reference to. 
temporary appointments is approved. 
The rule applies both at the stage of 
temporary as also substantive appoint- 
ment, Substantive appointment to a per- 
manent post is appointment to the ser- 
vice with the right to hold the post. The 
appointment of this nature is also an ap- 
pointment to the service different in 
quality and attribute than a temporary 
appointment, It is not a promotion from 
a temporary to substantive post. For the 
purpose of the rule it is a new or fresh 
appointment, The question’ whether a 
person holds a post substantively is not 
dependent on whether he holds a tem- 
porary or a permanent post. Appoint- 
ment to a temporary post can also be 
substantive, AIR 1958 SC 36, Rel. on. 


Regular method of appointment after 
fulfilment of all the tests for regular 
appointments, including consultation 


with the Public Service Commission, and 
long duration for which the post is held, 
are two important indicia for coming | to 
the conclusion that the appointment is 
in a substantive capacity. The terms of 
appointment are also relevant, but not 
conclusive. Othar relevant factor, like 
the service rule in question or whether 
the appointee was on probation which 
has been’ completed, . have also fo be 
taken into account, It is only after tak- 
ing into consideration all the relevant 
factors that a firm decision can be arriv- 
ed at. 1980 Lab IC 1155 and 1980 Lab IC 
644 (SC), Rel, on. 

Question of seniority is limited to per~ 


©- sons in the cadre. There is no competi- 


tion with holders of ex-cadre post. Ad 
hoc temporary appointment on account 
of administrative exigency unrelated to 


+ 


1982 


Limitation was sougkt on ground of some 
payment by debtor -n the meantime 
Court perusing admitted signature. of 
debtor on bond and disputed  sigmature 
en endorsement of interim paymert and 
concluding that they were dissimilar — 
Held, it was not proper to discard finding 
on ground that court acted as handwrit- 
ing expert — Suit was barred by time. 


—, 


K. M. Sinha, for Appellants; R. S. 
Verma, for Respondents, 


CZ/EZ/B186/82/AKJ 





AIR 1982 NOT 268 (ALL.} 
(LUCKNOW BENCH) 
K. N. GOYAL, J. 

Waqf Mirza Mohd Ali Mirza, Pefition- 
er v. Shia Centre 1 Board of Waqf, U. P. 
and others, Respondents. ` 

Writ Petn, No, 4053 of 1981, D/- 1-2- 
1982. 

(A) U. P.. Muslim Waqfs Act 116 of 
1960), S. 29 (7) and (3) and S. 31 — U. P. 


General Clauses Act (L of 1904), S, 21 — ` 


Board’s order directing registration of 
property: as waqf at instance of muta- 
walli under S., 29 (7) —- Order whether 
quasi-judicial -—- Notice ` of registration 
proceedings not givem to claimant ir: pos- 
session of that property. — Board cen re- 
view its order at instance of claimant 
under S, 31 or S. 29 (7) read with 5. 21, 
U, P. General ‘Clauses Act or its inhe- 
rent power, (Constitution of. India, Arti- 
cle 226). 


No doubt if an order is PEE 


in nature it cannot >e reviewed ir ab- 
sence ‘of any express provision in that 
behalf, But this only implies” that the 
decision if reached -by following the- 
quasi-judicial procedure cannot be re- 


viewed at the instamce of the par-y to. 


that decision. But this principle cannot 
be extended to meen that a decision 
reached without noice to the ac¥ected 


party cannot be reviewed at the irstance 
of such party. The term “quasi-judicial 
merely implies that before reachcng `a 
particular decision opportunity should 
be given to the party affected ard. the 
decision should be' without bias, If no 
opportunity is given ‘to the person af- 
fected the decision cannot be chdrecteris- 
€d as quasi-judicial qua that persom even 
though it may be cuasi-judicial qua any 
other person, The expression “person: ad- 
ministering the waaqf property” in>%S. 29 
(7) should be widely construed as inclu- 
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ding the person claiming to be muta- 
walli and-as such claiming . tò be ad- 


ministering. the waqf property: but also 
any person actually in possession or con- 
trol of the property alleged to be waaqf 
property, Therefore before registering 
the property as ‘waqf property under 
S. 29 (7) notice to.a person known to be 
in actual possession or control of that 
property, even though in the eye of the 
Board he may be a trespasser or usur- 
per, is necessary, If the person in actual 
possession of the alleged waqf property 
and claiming to be owner thereof was 
not given notice then the order of ‘the 
Board registering the property as waqt 
under S. 29 (7) would not be. quasi-judi- 
cial qua such claimant and he can ask 
for review of the order of the Board 
and the Board can review its order by 
exercising its power of review either 
under 5, 31 or under S. 29 (7) read with 
S, 21, U. P. General Clauses Act or under 
its inherent power which every auth- 
ority has to undo a wrong done by its 
own .act to any party. Case law dis- 
cussed, 

(B) U. P. Muslim Waqfs Act (16 of 
1960), Ss. 71, 29 (8) and 33 (2) — S. 71 
by itself does not confer right on party 
to refer dispute to Tribunal. 

Section 71 does not by itself confer 
any right on any party to refer a dis- 
pute to the Tribunal. It merely provides 
for territorial jurisdiction of and the 
manner of adjudication by the Tribunal. 
The power to refer dispute to the Tri- ` 
bunal ‘must therefore rest elsewhere 
and if a dispute cannot be referred to - 
the Tribunal under S, 29 (8) or S. 33 (2) 


it cannot be referred under S. 71 read 
by itself, 
Haidar Abbas, for Petitioner: Hifazat 


Hussain. and G. K, Mehrotra, for Re- 
spondents, 


GZ/1Z/D351/82/GNB/LGC-H. 





AIR 1982 NOC 269 (ANDH. PRA.) 
SEETHARAMA REDDY, J, 


Morusu’ Lakshmamma, Appellant v., 
Bella Magappa and another, Respon- 
dents, 

Second Appeal No, 776 of 1978, 
12-7-1982, | . 
| Civil P, C. (5 of 1908), S. 11: and O. 20, 
Rr, 18, 12 — Res judicata —- Suit for 
partition and separate possession of 1/3r¢ 
Share of plaintiffs — Preliminary decree 
— 1/3rd share allotted to plaintiffs — 


Di- 
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2/3rd share as such not allotted to defen- 
dant — No application for final decree —~ 
Subsequent suit by defendant, for parti 
tion and separate possession of 2/3rd 
share held, was maintainble — There was 
no executable decrce against defendant 
which could be said to operate as res 
judicata against the later suit. filed by 


* 


The preliminary decree in the earlier 
partition suit against the | defendant 
would not be a bar to the maintaina~ 
bility of the subsequent action by him 
for partition, where the relief! was given 
only to the plaintiff and where’ the rights 
of the defendants were only declared 
and no executable decree was passed in 
their favour. 

In a suit for partition and separate 
possession of 1/3rd share of plaintifis a 
preliminary decree was passed in which 
the plaintiffs were allotted 1/3rd share 
and 2/3rd share as such was not allotted 
to the defendant No, 5, In spite of long 
passage of time no application: for final 
decree was made by either of the par- 
ties, The 5th defendant filed a suit for 
partition and separate possession of 
2/3rd share. There was no executable 
decree against the 5th defendant which 
could be said to operate as res judicata 
against the later suit filed by him. It is 
evident from the preliminary decree 
that the mesne profits were granted to 
the plaintiffs in the earlier suit to the 
extent of their 1/3rd share and there is 
nothing in regard to the. mesne `. profits 
in respect of the rest of the 9/3rd share, 
Under these circumstances the subse- 
quent suit by the plaintiff who was the 
Sth defendant in the earlier suit, is main- 
tainable, in respect of the 2/3rd share 
which he is claiming, without, however 
affecting adversely the 1/3rd share, 
which was already - determined and de- 
creed under the preliminary decree pass- 
ed in the earlier suit in favour of the 
plaintiffs therein who are the defendants 
herein, It may equally be emphasised as 
it is clear from the preliminary decree 
passed in the earlier suit that the plain- 
tiff herein shall not be entitled to any 
mesne profits against the defendants 
herein, who were the plaintiffs in the 
earlier suit, 

A. Venkatramana, for Appellant; T. 
Bali Reddy, for Respondents; M. Jagan- 
nadha Rao as a Amicus Curiae, 


HZ/1Z/D714/82/LGC ei 
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AIR 1982 NOC 270 (ANDH, PRA.) 
P. A, CHOUDARY, J. 

Mohd, Khaja and others, Petitioners 
v. Government of Andhra Pradesh and 
others, Respondents, 

Writ Petn. No. 1985 ‘of 1982, D/- 8-7- 
1982. 


Land Acquisition Act (1 of 1894), Sec- 
tions 4 (1), 5-A (1) — Acquisition pro- 
ceedings —- Starting of Notification 
in Gazette and local publication of sub- 
stance of such notification —- Shall be 
simultaneous in view of S. 5-A, 

A local publication of the substance of 
the Gazette notification according to the 
intendment and purpose of S., 4 (1) has 
to be made simultaneously with such 
notification, in view of S. 5-A (1). 

The very fact that the statute insisted 
upon the substance of the Gazette noti~ 
fication to be published in the locality 


‘where the lands proposed to be acquired 


are situated is a sure indication that the 
Statute designed the local publication as 
an effective means to act as a notice to 
the land-owners for arousing and enabl- 
ing them to exercise their statutory right 
under S. 5-A (1) of the Act. And the 
exercise of a statutory right under Sec- 
tion 5-A (1) of the Act being limited to 
thirty days and is dependent upon the 
knowledge gained from local publica- 
tion, the local publication if permitted 
to be made any time after the Gazette 
notification, not necessarily simultane- 
ously with the Gazette notification, the 
right would either be lost or cut into.. 
It would make no difference whether the 
local publication was made one-day, 
one-week or one-month after the Gazette 
notification was made, In any of the 
events the statutory right granted under 
O. 5-A (1) of the Act would either be lost 
or infringed by: the inaction of the Land 
Acquisition Officer. Evan where enquiry 
under S. 5-A is dispensed with, both 
types of publications .should be done, 
Law does not prescribe any separate 
time for the local publication in cases 
where enquiry under S, 5-A is dispensed 
with. 

' The local publication cannot be allow- 
ed to be made subsequent to the Gazette 
notification even with the permission of 
the Court, Considering the purposes 


‘underlying S. 4 (1).read with S. 5-A (1) 


of the Act, it should be said that the 
courts would be assuming the role of 
legislature in ruling that the Land Ac- 


iaa 


4, 
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the consideration of merit, is not to be 
taken into account for the purpose of 
reckoning seniority or when the ques- 
tion of promotion is decided, 


. In case of substantiv2 promotions at 
the same time the seniarity shall be de- 
termined according to the two rules of 
1944. Where substantive appoint- 
ments/promotions are not made at 
the same time, a perscn has been sub- 
stantively appointed/promoted earlier 


would be reckoned semor to a person. 


appoint- 
The only 
service 


who has been substantively 
ed/promoted at a later stage. 
exception would be where the 
rules are to the contrary. 


The aforesaid rule. of 1934 is also ap- 
plicable when non-substantive appoint- 
ments are made substantive, (Rajib Ran- 
jan’s case C.A.J.C. No. 290 of 1969, D/- 
28-4-1970 ` (Pat) in so far as it takes a 
contrary view is overruled), 


The expression “same time” is not 
synonymous with the “same transaction”. 
The expression “appoin-ed at the same 
time” cannot be construed as the “same 
transaction”, It is well settled that if the 
expression used by the law-makers has 
only one meaning, it has to be given 
effect to, irrespective of the consideration 
of hardship or even injustice, It is only 
when two meanings can be ascribed to 
the expression used, thet the Court has a 
choice. If ‘X’ is appoinsed by a notifica- 
tion of an earlier date and ‘Y’ by a Govt. 
Notification of a later date, and a question 
is put to an ordinary reasonable person 
as to whether they have ‘been appointed 
at the same time, the answer and the 
only answer one woule expect is in the 
negative, The Courts should not answer 
the same question diffarently. A distinc- 
tion has to be made between appoint- 


ments made at the same time, and the’ 


decision to fill up specified number of 
vacancies at the same time, The earlier 
case deals with aczual appointment 
while the latter with only a decision as 
to the number of persons to be appoint- 
ed from different sources, (Case law 
discussed), 


Per S. Narain, J.:— 


The expression “appointed to a ser- 
vice” is ambiguous ard fairly open to 
diverse meanings. The expression “ap- 
pointed” is not used simpliciter, It forms 
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part of the expression “appointed to a 
Service”. A person can be said to be 
“appointed to a Service’ only if and 
when he is appointed to a post in the 
Service. Now every service is a separate 
unit and consists of a certain number of 
posts which is its sanctioned strength. 
The sanctioned strength constitutes the 
“cadre” of the service vide Rule 11 of | 
the Bihar Service Code which defines 
“cadre” as meaning “the strength of the 
Service’ or a part of the Service, sanc- 
tioned as a separate unit”. It is, there- 
fore, obvious that no person can be said 
to be “appointed to a Service” unless he 
is appointed to a post borne on the cadre 
of the service, 


In construing the expression “appoint- 
ed to a Service” in the 1934 Rules the 
Courts are entitled, and indeed bound, 
to take into consideration the two Rules 
of 1944 which also deal with the subject 
of the determination of inter se seniority 
and, therefore, are in pari materia. It is 
a well recognised principle in dealing 
with matters of construction that subse- 
quent legislation may be looked at in 
order to see what is the proper inter- 
pretation to be put upon the earlier Act 
where the earlier Act is obscure or am- 
biguous or readily capable of more than 
One interpretation. (1758) 97 ER 394 and 
AIR 1966 SC 1995, Rel. on. 


The expression “appointed to a Ser- 
vice” in the 1934 Rules must be constru- 
ed to. mean “substantively appointed to 
the Service” ie. appointed in a substan- 
tive capacity against a substantive 
vacancy. 


A vacancy to be regarded as a sub- 
stantive vacancy must be an indepen- 
dent vacancy that is to say, a vacancy 
not caused by some officer proceeding 
on leave etc., and must endure for a 
considerable period, So far as a perma- 
nent post is concerned, an independent 
vacancy would be a vacancy in respect 
of a post on which no person has a lien. 
So far as a temporary post is concerned, 
it must be a vacant post which is likely 


to continue for a considerable period. 
The expression substantively appointed 
must be interpreted to include within 


its ambit all appointments to substantive 
vacancies in the cadre of a service which 
have been made in accordance with the 
rules regulating the recruitment to the 
service including appointments to tempo- 
rary posts which are not of. short dura- 


j 
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tion and are expected to continue for a 
considerable period. 

Thus the expression: “appointed to 
a service” in the 1934 Rules means “sub- 
stantively appointed to a service” and 
that substantively appointed to a service 
means appointed in a regular manner, 
i.e. on consideration of merit in accord- 
ance with th2 rules for recruitment to 


the service, including consultation with 
the State Public Service’ Commission 
when the rul2s so require, to a post 


borne on the cadre of the service, which 
post may also be temporary post, but 
of indefinite or considerable duration 
against a substantive vacancy. Thus sub- 
stantive appo-:ntment to a service is not 
confined to appointment against a per- 
manent poss on confirmation thereto. 
The expression “appointed”’ in the con- 
text of the words “in the service” and 
regard being had to the object of the 
Rules, may well be given : a restricted 
meaning and confined to substantive ap- 
pointment on_y. 

The 1934 Rules, therefore, postulate 
the existence of the rule that seniority 
in the service would be determined with 
reference to the date of appointment in 
the service, ie. the persons appointed 
earlier would rank senior to a person 
appointed to -he service later. Such a 
rule, therefor2, is a necessary intend- 
ment of the 1934 Rules, 


(B) Constitction of India, Art, 309 -— 


Rules framed under — Executive in- 
structions may supplement but - not 


supplant the rules, 

It is well s2ttled that where the rules 
under Art. 303 are silent, the depart- 
mental circular may supplement them. 
But where there is any change brought 
about by the circular which, is in con- 
tradiction to the rules, the circular can- 
not prevail over the rules. , The execu- 
tive instructiogs may supplement but 
not supplant the rules. . 

(C) Constitution of India, Arts. 309 and 
16 —- Rules framed under «Art, 309 — 
Retrospective operation of —- Does not 
violate Art, 16. ! 

The mere fæt that the rule made 
under Art. 30€ operates retrospectively, 
so as to affect some right which the 
person has under the unamended rules, 
does not lead to the inference that the 
constitutional guarantee under Art. 16 
has been violaced, Indeed, the very pur- 
Pose of retrospective amendment is to 
undo the effeci of the unamended rules. 
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A.I R. 


The mere fact that a civil right is af 
fected does not necessarily lead to an 
inference of infraction of the constitu- 
tional guarantee. 


S. Mukharji and S, J. Upadhya (in 
CWJC No. 1880 of 1970), Basudeva Pra- 
sad and Radha Mohan Prasad (in CWJC 
No. 534 of 1972), for Petitioners: T, 
Dayal, Govt. Pleader with K. K. Mishra 
(Jr. Counsel to Govt, Pleader No. 2) (in 
CWJC No, 1880/70) and M/s. S. Mukherji 
and S. J. Upadhya (for No. 6) (in CWJC 
No. 534 of 1972) and P, S. Mishra and 
S. K. Jha (for No, 8) and T. Dayal, Govt, 
Pleader No. 2 with L. S, Kumar (Jr. 
Counsel to Govt, Pleader No. 2) (in CW. 
JC No, 534 of 1972), for Respondents, 


CZ/DZ/B144/82/LGC 


AIR 1982 NOC 261 (PUNJ. & HAR.) 
= 1982 Lab. I. C. 1282 
FULL BENCH 


5. S. SANDHAWALITA, C, J. PREM 
CHAND JAIN AND M. R. SHARMA, JJ. 


Sukhi Ram, Appellant v. State of 
Haryana, Chandigarh, Respondent, 


Regular Second Appeal No. 1535 of 
1974 and Civil Mise, No, 4626-C of 1974, 
D/- 19-3-1982, 


(A) Civil P, C. (5 of 1908), S. 9 — Dis- 
missal of workmen in State Roadways 
Deptt. — Dispute arising out of rights 
under general law -—— Remedy under In- 
dustrial Disputes Act, not resorted to — 
Suit by workman in connection witb 
such dispute — Civil Court has jurisdic- 
tion to entertain it. (1976) 78 Pun LR 92 
and (1980) 1 Serv LR 355 (Punj & Har), 
Overruled. (Industrial Disputes Act 
(1947), Ss. 2 (k), 2-A, 10). 


The dismissal or removal of the work- 
men employed in the State Roadways 
Departments, raises a dispute arising out 
of the rights or liabilities accruing to 
them under the general or the common 
law. Even if the Industrial Disputes Act 
were to be not on the statute book at all, 
the workmen could resort to their ordi- 
nary civil rights in the Civil Courts for 
the redressal of any grievance with re- 
gard to their dismissal or removal, There 
is thus no manner of doub;y that the 
rights or liabilities invoked Herein are 
not the mere creatures of the Industrial 
Disputes Act itself, but indeed exist de- 
hors the same, 


1982 


Where the right or obHgation giving 
rise to the industrial cispute springs 
from. a source other than the Act — that 
is, under the general law (including 
therein any other statutes) then the 
workman is expressly given two alterna- 
tive remedies, In such a case, it is in his 
discretion to either take resort to the 
ordinary jurisdiction of tne Civil Courts 
or to seek the remedies ander the Act 
However, he must distiactly elect his 
remedy. He cannot have both. He is tc 
choose one or the other. 


The Civil Court has jurisdiction tc 
entertain a suit by a workman in con- 
nection with an industrial dispute arising 
out of the right or liabilcty under the 
general or the common lew (and not un- 
der the Act), if no steps had been earlier 
taken by him to resort zo the remedy 
under the Industrial Disputes Act. (1976 
78 Pun LR 92 and (1980) 1 Serv LR 35& 
(Punj & Har), Overruled Principle 2 ir. 
1975 Lab IC 1651 (SC), Applied. 

(B) Industrial Disputes Act (14 o2 
1947), Ss, 15, 10 — Powers of authorities 
deciding industrial dispute — More ex- 
tensive and wider than chose of Civil 
Court — Enforcement of right or obliga- 
tion under Act — Jurisciction of Civil 
Court impliedly bannec, 1975 Lab IC 
1651 (SC), Rel..on, (Civil P. C. (1908), 
S. 9). (Obiter). 

Ravi Nanda with J, M. Sethi and S. & 
Mahajan, for Appellant; K. P. Bhandari 
with Ravi Kapur, ‘for Respondent, 


FZ/FZ/C566/82/SSG : 


AIR 1982 NOC 2€2 (ALL.) 
DEOKI NANDAN, J. 

Satya Prakash and others, Appellants 
v. Govind Ram and others, Respondents. 

Second Appeal No, 2519 of 1974, D- 
7-7-1982. 

Limitation Act (36 of 1963), Ss. 18, 39 
(a), Art. 61 (a) — Suit fer redemption. cf 


mortgage and possession — Limitation — 
Applicability of S. 30 (<c} — Effect of 
acknowledgment. (Limitation Act (1909, 


Art, 148). 


Section 30 (a) is in the nature of sav- 
ing clause and nothing zould be added 
to or subtracted from the statutory 
period of seven years prescribed by wey 
of a saving from the operation of the 
other provisions of the act. 

Where the suit for redemption of -~ 
mortgage executed on Z2nd Nov., 1928 
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and for possession over the mortgaged . 
property was filed by the mortgagor on 
Ath Aug. 1971 against the mortgagee and 
the right to redeem in such suit was 
said to have accrued on the 23rd Jan. 
1932, the suit would be barred by limi- 
tation in view of Art, 61 (a) and S. 30 
(a), since the period of 30 years provid- 
ed by Art. 148 of Limitation Act, 1908 
expired on 23-1-1962 and the period of 
seven years provided ‘thereafter for such 
suits by S. 30 (a) expired on 1-1-1971. 
In such case even if the acknowledg- 
ments of liability were made from time 
to time it could not be said that every 
time a fresh period of seven years be- 
came available from the date of such 
acknowledgment. 

G. P. Bhargava, A. N. Bhargava, V, K. 
Gupta, H. S. Joshi and Y. S. Saxena, for 
Appellants; N, C. Rajvanshi and Satish 
Trivedi, for Respondents. 


_ HZ/HZ/D508/82/VNP/MVJ 


~~ 


AIR 1982 NOC 263 (ALL.) 
= 1982 All, C. J. 359 
R. M. SAHAI, J. 


Joet Lagan and others, Appellants v.. 
Registered Koeri Sabha, Azamgarh and 
another, Respondents. 


Second Appeal No. 1157 of 1978, 
5-7-1982. 


Limitation Act (36 of 1963), Art. 65 — 
Suit for possession based on title — 
lustrative case, 

A suit for possession, arrears of rent 
and mesne profits was filed by landlord. 
The suit was dismissed as the construc- 
tions were found to have been raised by 
the tenants. The tenants had also denied 
the title of the landlord but that ques- 
tion was left open by the court to be ad- 
judicated in another case. Subsequently 
the landlord filed a suit for possession 
by demolition of construction, 

Held that, in the subsequent suit the 
main relief was of title and possession 
and relief of demolition was ancillary 
only and, therefore, suit was governed 
by limitation under Art. 65. 

B, L. Yadav and Sirish Pd., for Appel- 
lants; Sripat Narain Singh, Ramesh 
Chandra and Dhruwa Narain, for Re- 
spondents. 


HZ/HZ/D416/82/AMG 


D/- 
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AIR 1982 NOC 264 (ALL) 
= 1982 ALL. Rent Cases 496 
K, M. DAYAL, J. 


Kailash Chandra, Petitioner v, Addi- 
tional District Judge, IVth, Gorakhpur 
and others, Respondents. | 


Civil Misc. Writ No, 1679 of 1981, D/- 
21-5-1982. 


l 
Civil P, C. (5 of 1908), O. 15, R. 5 (U.P.) 
— Suit for eviction and recovery of 
rent — Court after examining defen- 
dant under O, 10, R. 2 decreeing suit on 
ground of non-compliance with provi- 
sions of R. 5 without allowing defendant 
to call his counsel and file written state- 
ment — Held, procedure! adopted was 
not correct — Defendant should _ have 
been permitted to file written statement 
and only after thay O. 10, R. 2 would 
come into operation for clarifying plead- 
ings, 3 
S5. P. Srivastava, for Petitioner; P. P. 
Srivastava and S, K. Sharma, for Re- 

spondents, 


| ; 


_ GZ/HZ/C885/82/MRD 


104 — Suit for 


AIR 1982 NOC 265 (ALL.) 
DEOKI NANDAN, J. E 
Ramadhar, Appellant v., Danglawa and 
others, Respondents. . ! i 
Second Appeal No, 233 of 1969, ‘D/- 
25-3-1982. a a 
(A) Civil P. C. (5 of 1908), O. 41, R. 25 
— Receipt of finding on the issue remit- 
ted to lower court — Hearing by appel- 


late Court shall be on all: points and not - 


only on the issue remitted: by it. 

On the receipt of-the finding from the 
lower court on issue. remitted by the 
appellate Court, it must hear and decide 
the appea] on all the points that are 
raised before it. The hearing cannot be 
confined merely to the questions arising 
from the finding returned by the lower 
appellate Court on the issue remitted to 
it. It is also not the practice to hear a 
second appeal as if the court were hear- 
ing a first appeal even in' respect of the 
findings returned by the lower appellate 
Court on the issue remitted to it, The 
finding returned by the lower appellate 
Court is like any other finding on the 
other issues contained in, the judgment 
of the lower appellate Court under ap- 
peal. AIR 1974 SC 1702, Rel. on. 

. (B) Evidence Act (1 of 1872), Ss. 101- 
possession — Plaintiff 
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A. I. R. 


proving his tifle to the property — Plea 
of adverse possession by defendant — 
Burden of proof lies on defendant. AIR 
1970 All 289 (FB) and AIR 1969 SC 1165, 
Rel, on, . 

(C) Civil P. C. (5 of 1908), O. 20, R. 12 
— Decree for ejectment — Direction for 
payment of future mesne profits; must be 
accompanied, AIR 1966 SC 735, Rel. on. 

V. K. S. Ckaudhary, for Appellant; 
R., R. Shivahare, for Respondents, 
FZ/FZ/C462/82/AMG 


AIR 1922 NOC 266 (ALL) 
' K. M. DAYAL, J. 


Madan Lal, Appellant v. Lunger Dey, 
Resopndent, 


Second Appeal No. 1930 of 1974, D/- 
19-3-1982: l 

(A) Transfer of Property Act (4 of 
1882), S. 54 — Admissibility of un- 
registered sale deed in evidence — Docu- 
ment inadmiss-ble for proving title of 
owner — Admissible for collateral pur- 
pose, (Registration Act (1908), S. 49). 

An unregistered sale deed in respect 
of immovable property cannot be admit- 
ted for the purpose of proving the title 
of the plaintiff Sut is admissible for colla- 
teral purpose ie. for ascertaining the 
nature of possession of vendee under the 
deed over the disputed Property. Ac- 
cordingly, where the unregistered sale 
deed mentioned that possession was given 
to the vendee, the possession of the ven- 
dee must be deemed to be with the con- 
sent of owner-vendor. 


(B) Transfer of Property Act (4 of 
1882). S. 53A — Plaintiff in possession of 
property — Defendants not found to 
have any title over the disputed property 
— Defendants have no right to interfere 
with the plaintiff’s possession — Plaintiff 
entitled to pro-ect possession against the 
defendant, 

K. H. Grover, for 
Gupta, for Resdondent. 
FZ/FG/C492/82/VAN/SNV 


Appellant: V, K, 





AIR 1922 NOC 267 (ALL. 
K. M. DAYAL, J. 


Manzoor Ahmad and others, Appel- 
lants v, Ram Bahadur and another, Re- 
spondents. . 

Second Appeal. No. 1755 of 1974, D/-; 
17-2-1982. 


Evidence Act (1 of 1872), Ss. 47 and 67 
— Comparison of signature — Suit for 
recovery of meney on basis of bond — 


1982 


quisition Officer can be excused from 
making simultaneous publication. 

Thus, wherever the local publicat-on 
is not made simultanecusly along w-th 
the Gazette notification the entire land 
acquisition proceedings would become 


illegal, 

J. Eswara Prasad, for Petitioners: 
Govt. Pleader for Excise, for Respcn- 
dents. 
HZ/HZ/D472/82/AMG 


AIR 1982 NOC 271 !ANDH, PRA.) 
SEETHARAMA REDDY, J. 


N. Vijaya Mohan Reddy, Petitioner 
v. The State, Respondent, 


C.R.P. No, 1124 of 1982, D/- 22-6-1932. 


A, P. Land Reforms (Ceiling on Agri- 
cultural Holdings) Act {1 of 1973), S. 20 
—- Review of case on zround of fraud 
practised by declarant as to his age, on 
basis of contradictory entries as to. 1139 
date of birth in educational records — 
Application for review filed after lapse 
of 4} years — Essential conditions in ze- 
gard to prove alleged ‘raud not fulfilled 
=- Review, not permissible, 

Where the fixation of ceiling area made 
on the declaration of a person was 
sought to be reopened on the grotnd 
that the declarant practised fraud as to 
his date of birth as entered in School 
which showed him as major and zhe 
same was fabricated since the same was 
different than that given out while sesk- 
ing admission in college, review would 
not be permissible when the application 
for review was hopelessly time-barred 
being filed 44 years after the order of 
the appellate Tribunal in the case end 
it was not shown as to what were che 
circumstances under waich the authcri~ 
ties were not in a position to discover 
the entry in the later educational reecrd. 

E. Ayyapureddy, for Petitioner; Gcvt, 
Pleader for M. & H., zor Respondents, 
GZ/HZ/D232/82/TGD/SNV 
' AIR 1982 NOC 272 (ANDH. PRA.) 

= (1982) 2 Andh. L. T., 86 
RAMA RAO, J. 
Kalikiri Ramanujalamma, Appellant 
v. Katakam Ramiah Chetty and others, 
Respondents. 

Second Appeal No, 559 of 1979, 
23-4-1982. 

(A) Limitation Act (6 of 1963), Art. 54 
-- Suit for specific performance of con- 


D/- 
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tract for sale of immovable property — 
Limitation — Starting point — Refusal 
of performance — Evasion by defendant 
to register sale deed — Evasion does not 
tantamount to refusal to register, (Speci- 
fic Relief Act (1963), S. 20). 

Where in a suit for specific perform- 
ance of contract for sale of immovable 
property it was clear from the evidence 
that the defendant was merely postpon- 
ing the registration of sale deed mak- 
ing the plaintiff believe that the regis- 
tration could be effected at a later date, 
and there was absolutely no categorical 
denial by the defendant, it could not be 
said that the evasion by defendant to 
register sale deed tantamounts to refusal 
to register the same. The evasion does 
not indicate either consent or refusal 
but it is only evading the issue or in 
other words deferring the matter or post- 
poning the issue, There is no categorical 
assertion or denial in the act of evasion. 
Evasion connotes only the act of escap- 
ing from the situation and displays non- 
committal attitude or version, 

(B) Specific Relief Act (47 of 1963), 
Ss. 20, 16 (c) — Specific performance of 
contract — Decree for -— Grant of — 
Principles to be applied. 

In a suit for specific performance of 
contract the plaintiff must evince his 
readiness and willingness to pay the 
balance of consideration at all time 
and pay instalments of consideration, if 
any, payable on stipulated dates, The 
plaintiff will not be entitled for discre- 
tionary relief if false case is set up or 
if it is found that the evidence given 
with regard to any version set up by 
him is found to be not trustworthy and 
also in the event of perpetrating fraud 
and forgery. But, however, these prin- 
ciples cannot be applied rigorously but 
they should be applied having in view 
the facts and circumstances in a parti- 
cular case. In certain situations mere 
false plea may not be sufficient to dis- 
entitle the plaintiff from having a speci- 
fic performance but the prejudice caused 
thereby also must be shown, Case law 
discussed. l 


In the instant case, on the date of the 
agreement bulk of the consideration 
amount was paid, Out of total considera- 
tion of Rs. 800, an amount of Rs. 600 
was paid, The plaintiff was put in pos- 
session of the property. The father of 
the defendants during his lifetime. and 
his sons after his death did not demur 


I 
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suit schedule property by ‘the plaintiff. 
‘The plaintiff had evinced ‘his readiness 
and willingness to pay the « balance of 
consideration. Though the subsequent 
payment of Rs. 100 set up by plaintiff 
was not believed by the ‘Courts below 
this factum in isolation could not be’ a 
circumstance for negativing the relief to 
the plaintiff. The sum of Rs, 100 did not 
constitute a major portion in the consi- 
deration amount and further no sub- 
stantial prejudice owas caused to the 
defendants thereby. The, plaintiff was, 
therefore, entitled to a decree for speci- 
fic performance of contract: 

O. Adinarayana Reddy, for Appellant; 
N: Ram Mohana Rao, for Respondent 
No. 1. , 
Z/HZ/C803/82/VCD/NMV ; - 


i 
i 


` 


AIR 1982 NOC 273 (CAL.) 
G. K. BANERJI, J. 

` Jatindra Steel and Tubes Ltd., Peti- 
tioner v. A and J Main and Co (Eng). 
Pvt. Ltd. and others, Respondents, 

Suit No. 1006 of 1981, D/- 11-6-1982. 

(A) Civil P. C, (5 of 1908), O. 39, Rr, 1, 
2 — Temporary injunction '— Balance of 
convenience in favour of petitioner- 
sub-tenants as otherwise it. would work 
as a great hardship on petitioners whe 
are carrying on their business in vari- 
ous portions of premises in question — 
Injunction restraining defendants from 
interfering with or disturbing their pos- 

session is to be granted, . 
(B) Contract Act (9. of 1872), S. 17.—~ 
Fraud — Even if lessee allows a decree 
to be passed against him in a suit for 
ejectments instituted by lessor against 
him which would bind the  sub-lessees, 
it would not amount to fraud, 


GZ/HZ/D292/82/LGC | 


AIR 1982 NOC 274 (CAL) ` 

' ARUN KUMAR JANAH, J. 
Suresh Chandra Mukherjee, 
tioner v. Kishori Roy and others, 

site Parties, . 

Civil Order No. 2685 of 1981, D/- 28-4- 

"1982. ' 
Civil P, C. (5 of 1908), O. 39, Rr. 1 and 


Peti- 
Oppo~ 


2 '— Title suit — Prayer: for interim 
order to maintain status quo — _ Facts 


disclosing that plaintiff was' successful in. 


preventing defendant from taking  deli- 
very of possession in execution of de- 
cree obtained in 1968 though his claim 
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to the enjoyment and possession of, the. 


A.L. R. 


was dismissed by various courts earlier 
~~ Held, plaintiff had no prima facie case 
-~ Prayer could not be granted. . AIR 
1977 SC 2421, Rel. on. 

Asok Kr. Sen Gupta, for Petitioner? 
Saktinath Mukherjee. Pradipta Roy and 
Dipak Ghose, for Opposite Parties, 
B2Z/GZ/C114/82/AKI 


AIR 1982 NOC 275 (CAL.) 
B. N. MAITRA, J, i 

Bibhuti Bhusan Roy, Appellant v, 
Sm. Saralabala Hazra and others, Re- 
spondenis. 
A.F.A.D, No. 995 of 1972, D/- 22-3- 
1982. ; l 
(A) Specific Relief Act (47 of 1963), 
S. 34 — Suit for declaration that plain- 


tiff and other jointly have one-third 
share in suit property — No prayer for 
possession — Practice ig not to dismiss 


suit for want of prayer,. but to allow 


_. Plaintiff to amend plaint. AIR 1974 Caf 


342, Foli. 

(B) Civil P. C. (5 of 1908), Ss. 100-101 
~~ Question of construction of document 
~~ It is question of law — Can be agitat- 
ed in second appeal, 

(C) Hindu Law — Shebait — Deity in 
1884 — Female can become shebait, AIR 
1955 SC 493, Foll, 


B. K. Panda and M. K. Roy, for Ap- . 


pellant; Panchanan Pal and B, 
charjee, for Respondents. 
DZ/GZ/B582/82/AKJ 


Bhatta- 





AIR 1982 NOC 276 (CAL.) 
B. C. RAY, J. 

In Re; Sm. Anjali Khan and another, 
Petitioners, | 

Decided on 1&~3-1982. 
. (A) W.. B. Estates Acquisition 
1953 (1 of 1954), S. 6 (5) 
scope, l 

Section 6 (5) has been brought in the 
statute book in 1957 with retrospective 
effect with the sole purpose of confers 
ring the right on those intermediaries 
who have failed to submit return within 
the prescribed period provided in R. 4A 
of the W. B. Estates Acquisition Rules, 
1954, to have an opportunity and a duty 
has been cast on the Revenue Officer to 
give such an intermediary an opportu- 
nity of hearing and to allow him to re- 
tain lands within the ceiling. The Reve-+ 
nue Officer, in other words, has been de- 
barred by this legislation even not ta 
vest ‘the lands of a raiyat intermediary 
or an intermediary merely on the plea 


Act, 
— Object and 


¥ 


vi 


tf 


of S5, 6 have 


1982 


that he has not submitted a return exer- 
cising his option to retain lands provided 
the land that has been vested has not 
been taken possession of. So the only 
restriction is that this right can be clainn- 
ed till that date when possession of those 
lands have not been taken. This view is 
more fortified if S. 10 (5) is considersd 
along with R. 4A read with R, 7 and 
Form No. 3 of the W. B. Estates Acqui- 
sition Rules 1954. (1963) 67 Cal WN 12 
and (1976) 80 Cal WN 42, Followed. 


(B) W. B. Estates Acquisition Act, 1953 
(1 of 1954), S. 10 (2) — Notice under — 
Mandatory, . 


Notice u/s. 10 (2) is mandatory. Non- 
seryice of notice renders any possession 
taken by the Revenue Officer or any 
other authority 
and unwarranted. The contention on þe- 
half of the State that on the issue of a 
notification u/s. 4 all estates and rigats 
and interests of intermediaries vest in 
the State and as such notice u/s. 10 (2) is 
not necessary for making possession of 
the estates, rights and interests of he 
intermediaries vested in the State can- 
not be accepted. While considering he 
provisions of Ss. 4 and 5 the provisions 
also to be considered. 
Therefore in respect of lands which are 
retainable u/s. 6 (1) the Collector is 
under an obligation not to take  posses- 
sion of the land except in accordance 


with the manner provided in the Act, 


In other words the intermediary has . to 
be allowed to exercise his right of ` re- 
tention of lands which he is entitled to 
retain in accordance with the provisions 
of S. 6 (1) ahd at the same time the Col- 
lector is also debarred from taking pos- 
session of lands which are retaineble 
under the provisions of the Act as sp32ci- 
fically provided in S. 10 (5). Therezore 
this contention if accepted will go 
against the specific provisions of S. 6 
which guarantees nonetheless a legal 
right of the intermediary to retain vari- 
ous classes of lands mentioned ` therein 
within the ceiling provided under the 
Act. This contention, therefore, is not 
sustainable, (1971) 75 Cal WN 228 and 
(1976) 80 Cal WN 42 and F.M.A. 573 of 
1975, D/- 31-8-1977 (Cal), - Foliowed; 
(1959) 63 Cal WN 666, Distinguished. 

(C) W. B. Estates Acquisition Act, 1953 
(1 of 1954), S. 10 (2) — Service of order 
under — Must be made in accordance 
with R. 7 (2) — Mere posting of order 
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_ Petitioners; A, P. Chatterjee, Sr. 


illegal, unauthorised: 


143 ` 


not sufficient, (W. B. Estates Acquisition 
Rules (1954), R. 7 (2).) 

Rule 7 (2) of tbe W. B. Estates Acqui- 
sition Rules (1954) lays down the mode 
of service of the ‘order of the Collector 
u/s, 10 (2). The first attempt is to be 
made for serving the order by deliver- 
ing copy of the order to the intermedi- 
ary or to the person to whom it is di- 
rected or to his authorised agent. If that 
fails then other modes prescribed there- 
in are to be taken recourse tc. This 
clearly shows that mere posting of the 
order will not do, 

Saktinath Mukherjee with P, Roy, for 
Stand- 
ing Counsel with A. N. Banerjee and 
T. K. Gupta, for the State, 
EZ/GZ/C117/82/JHS 


AIR 1982 NOC 277 (DELHD 
= 1982 Rajdhani L., R, 442 
YOGESHWAR DAYAL, J, 


N. S. Parthasarthy and others, Peti- 
tioners v. Mrs. Padmini Devi and an- 
other, Respondents. 

C. M. (Main) No. 5 of 1982, D/- 23-4- 
1982. : 

(A) Deih; Rent Control Act (59 of 1958), 
S. 21 — Grant of permission under the 
section — Powers of Rent Controller, 

The Rent Controller has to satisfy 
himself that the following conditions are 
fulfilled before he grants permission un- 
der S. 21 that the landlord does not re- 
quire the demised premises for a parti- 
cular period only. This means that he 
has to indicate to.the authority before 
which sanction is sought for letting as 
to what is the particular period for 
which the landlord can spare the accom- 
modation; that the letting must be for a 
residential purpose i.e. the house must 
be made over as a residence, If it is let 
for a commercial purpose, S. 21 will not 
apply; and that the Controller’s permis- 
sion is obligatory where he is specifying 
the particular period for which he gives 
permission and further qualifies the per- 
mission for use as a residence, AIR 1980 
SC 193, Foll. 

(B) Delhi Rent Control Act (59 of 
1958), S. 21 — Grant of permission — 
Scope of inquiry when, after the period 
for which tenancy was, created has ex- 
pired, the landlord apples for posses- 
sion, (Evidence Act (1872), Ss. 91 and 92). 
(Civil P, C. (1908), S. 47).. 

The order pranting permission under 
5, 21 is a composite order i.e, granting 
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of permission as well as ‘passing of an 
executable decree for ejectment after 
the expiry of the period of lease per- 
mission for which is being granted. The 
period of limitation as préscribed by the 
Rules is siz months for making an ap- 
plication for execution from the time of 
the expiry of the period of lease. Again, 
S. 21 contemplates that on: application 
being made for possession, notwithstand- 
ing anything contained iniS.14 or in 
any other law, the Rent Controller may 
place the landlord in vacant possession of 
the premises, No fresh order for eject- 
ment even. :s contemplated, As soon as 


the applicat on is filed, the section con- 


templates issuance of warrant for deli- 
very of possession to the landlord. This 
itself shows that the jurisdiction at that 
Stage, which is to. be exercised by the 
Controller, is in the nature of a court 
executing ite earlier order,’ 


In the inscant case at the stage when 
the application was filed for permission 
and the stafaments of the' parties were 
recorded all the requisites; of S. 21 for 
the grant of permission were fully satis- 
fied. The satements of the parties had 
been recorded:on oath in. the presence 
of each other. None of them objected to 
the correctness or otherwisé of the state- 
ments made by them at that time. The 
lease executed thereafter which is filed 
with the pet.tion shows that it was exe- 
cuted on 20-7-1979 between the parties 
commencing from 19- 7-1979 for period 
of two.years when the premises were 
let out for residence. What was filed þe- 
fore the Cortroller was ‘proposed lease’ 
which was rot signed on behalf of the 
respondent-tenant, But thereafter the 
aforesaid lease drafted. on 20- 7-1979 was 
signed by tke respondent and the same 
has not been disputed. | The written 
agreement of lease shows'that it com- 
menced from 19-7-1979., Therefore, no 
evidence can be received that the lease 
commenced from an earlier time other 
than by way of a written agreement. 
What is pleaded in the objections is that 
the respondemt was already a contractual 
tenant before the grant of permission. 
No written egreement 
Even the daf of commencement of that 
lease is not cisclosed, Sections 91 and 92 
of the Evidemce Act’ completely debar 
receipt of anv such evidence. 


Further, lease deed dated 20-7-1979 
has not been challenged in the objec- 
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is even pleaded.: 


A. I. R. 


tions. According to the respondent- 
tenant, in the objections she challenged 
permission on the basis of fraud in the 
proposed agreement dated 12-7-1979 to 
the effect that the respondent, was al- 
ready a tenant and it’is pleaded that she 
should be permitted to lead evidence in 
that behalf. The answer is twofold: For 
onething, the lease is dated 20-7-1979 
and it definitely mentions the date of 
commencement, No evidence can be led 
to the contrary except by way of writ- 


‘ten agreement. No other written agree- 


ment is pleaded. It is the own case of 
the tenant that the lease dated 12-7-1979 
(proposed) which was filed before the 
Controller was not executed by her or 
signed by her. Therefore, no help can 
be sought by'the tenant from the said 


. proposed agreement by virtue of excep- 


tion covered by proviso (1) of S. 92 of 
the Evidence Act, 

It was held that the objections raised 
by tenant were not within the scope of 
inquiry by the executing court. 


(C) Delhi Rent Control Act (59 of 
1958), Ss. 48, 49 (2) —~ Receipt of advance 
rent by landlord — Liability for penal- 
ties under S. 48 — No complaint filed 
within three months of the commence- 
ment of offence — No action can be 


taken in regard to payment of advance 
rent, 


(D) Civil P. C. (5 of 1908), O. 6, 
R, 17 — Amendment — Application for 
amendment found to be an abuse of pro- 
cess of court and filed mala fide — 
Amendment not allowed, 


' (Œ) Constitution of India, Art. 227 — 
Scope of powers of High Court. 


‘The powers of High Court under Arti-« 
cle 227 are very wide in order to pre- 
vent abuse of the process of the court, 
No doubt, this power has to be exercis- 
ed sparingly and in extraordinary cases. 
If the trial court, acting as executing 
court, fails to comprehend its own 
powers and makes the parties go through 
onerous and protracted trial for no 
rhyme or reason, it is but the duty of 
High Court to exercise powers of super- 
intendence under Art, 227. 


Mrs. Shyamla Pappu, Sr, Advocate 
with V. Sekhar and Promod Dayal, for 
Petitioners; Jaspal Singh with G. N, 
Sharma, for Respondents, 


EZ/FZ/C63/82/LGC ° 
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AIR 1982 NOC 278 (ANDH. PRA.) 
RAMA RAO, J. 


Mohd. Moonuddin, Petitioner. v. A. 


- Yadagiri, Respondent. 


, Civil Revn. Petn. No. 5647 of 1930, 
D/- 30-6-1982.. 

- (A) A. P. . Buildings ieai, Rent 
and Eviction) Contro] Act. (15 of 1960), 
S. 10 — Eviction on ground of bona 
fide persona] requirement — Landlord a 
manufacturer of- bangles having a 
manufacturing unit in his own premises 
— Tenant in occupation of another pre- 
mises belonging to -landlord -in same 
town situated in market place having 
cluster of bangle shops — Bona fide re- 
quirement of landlord, held, . established 
on ground that he did rot have a shop 
for retail business and in any event on 
ground of expansion of business by 
starting retail store m addition to manu- 
facturing unit, AIR 1965 Andh Pra 435 
Foll. 

(B) A. P. Buildings (Lease, Rent and 
Eviction) Contro] Act (1% of 1960), S. 22 


— Revision under —— Concurrent find- 
ings of fact — Normally High Court 
will not disturb — However, where 


there is no evidence in support of such 
findings, they are not immune from in- 
terference, (Civil P. C. (1908), S. 115). 

Normally High Court in revision is 
slow to disturb the corcurrent findings 
of fact arrived a+ by the authorities be- 
low but, however, in a case where there 


is no evidence in support of such find-. 


ings or in a situation wnere the conclu- 
sion is not rationally [possible on the 
basis of the evidence, the dent can be 
made on the edifice of concurrent find- 
ings, AIR 1980 SC 1253 Rel. on. 

(C) A. P. Buildings (Lease. Rent and 
Eviction) Control Act (15 of 1960), S. 10 
— Eviction on ground cf bona fide per- 


sonal requirement —- Landlord proving. 


al; ingredients of bona fide requirement 
satisfactorily ~~ Hardship to tenant has 
no significance, 

Where the eviction is , sought for on 
the ground of bona fide requirement 
and if all the ingredients of bona fide 
requirements are satisfied the ground of 
hardship to the tenant does not assume 
any significant dimension. Even in a 
Situation where there is great -hardship 
to the tenant and equally the bona 


factorily. the tilt should be in favour of 
- 1982 AIR: Notes/10 XII 
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the landlord. In the instant case, it is 
true that the tenant is in- occupation of 
premises’since 35 years- -and it wil] cause 
hardship -and dislocation to the tenant 
if he is evicted. but- at the same time 
the bona fide requirement of landlord 
cannot be receded to the backseat. AIR 
1982 SC 1230 (1) Disting. 

The Rent Controli Act having laid the 
conditions for eviction has not lost sight 
of the legitimate necessity of the land- 
lord for occupation of the premises. 
The focus of the Act with regard to the 
eviction is upon the lapses of the tenant 
during the subsistence of the tenancy. 
But, however, even in case where there 
are no lapses on the par+ of the tenant 
stil] the necessity of the landlord also 
has been taken care of and in a situa- 
tion where the landlord stabl eie the 
requirement as bona fide for his perso- 
na] occupation of business, the necessity 
or the inconvenience of the tenant is sub- 
ordinated to the bona fide requirement 
of the landlord. . 


- A, Anantha Reddy, for Petitioner, K. 
Pratap Reddy and N. Vasudeva Reddy, 
for Respondent. 


GZ/HZ/D162/82/VCD 


AIR 1982 NOC 279 (CAL.) 

t (1981) 2 Cal. L. J. 110 - 

B. C. RAY, J. | 
In Re: Dr, Sivani Sarkar, Petitioner. 
Decided on 24-6-1982. ia 


(A) Constitution of India, Art, 14 — 
Calcutta University — M. D, Examination 
— Theoretical papers — Rules. laying 
down pass marks misinterpreted and 
misapplied by examiners — Direction by 
University to examiners to review marks 
only of particular and not all candidates 
is unjust, 

When the University forms the opi-: 
nion that the relevant rules laying down 
the pass marks in theoretical papers of 
the M. D. Examination (in Anaesthesio- 
logy) were misinterpreted and misap- 
plied by the examiners, the University 
should direct the examiners- to review 
the answer scripts and the marks of 
all the candidates who appeared in the 
examination. Adopting . a pick and 
choose policy by directing the examiners 


- to review the answer. scripts and. marks 


of „particular -candidates only is wholly 
arbitrary..and unjust. 
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. (B) Constitution of India, - Art, 14 —~ 
Calcutta University — M. D, Examina- 
tion _ Practical -avd ' viva vece — 
Awarding of marks in each separately 
is not: arbitrary, — sai ase 
gested, 


When in the M, D. examination of the 
University marks were awarded separa- 
tely on practica] and viva voce it cannot 
be said that the awarding of marks is 
without proper itemisation' and arbitrary. 
But in view of the fact that 50% ‘of the 
tota] marks of the M. D. Exam. are ear- 
marked for practica] and viva voce and 
there is no basis for awarding of marks 
to different examinees in the practical 
and viva voce examination the Univer- 
sity in ‘order to be just and fair to the 


examinees should. evolve i a` method or . 


basis on which marks are to be awarded 
in practical and viva voce so that if any 
challenge is thrown to the assessment 
of marks in respect of the'viva voce and 
practical examination there must `“ be 
-something which may be' produced þe- 
fore the Court to satisfy, ‘that there. -is 
a reasonable and fair andi suitable basis 
for assessment of those marks to the 
different examinees. AIR | i 1971; SC. 2303 
Dist. 


A. K. Parja and N. K. Manna for 
Petitioner, A. P. Chatterjee Sr, Standing 


Counsel, S. Mukharjee and T. K. 
Mukharjee for Respondents, 


Gz/HzZ/D21€/82/GNB 
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AIR 1982 NOC 280 (DELHI 
: (1982) 1 Rent L. R. 292 
SULTAN SINGH, J. 
‘Edwin Brave, ' Petitioner v. “Hari Chand, 
Respondent, 
Civil Revn. No. 712 of 1980, D/- 8-12- 
1981. 


(A) Delhi Rent Goninon Act (59 of 
1958), . Ss. 14 (1) (e), 25B — Eviction 
petition on. ground of bona fide require- 
ment — ‘Tenant raising many .questions 
of fact —. Landlord not , _ objecting to 
them as being sham or « frivolous — 
Order refusing to grant leave to defend 
was mvatid, . 


Where in an sidi ne ‘on 
ground of bong fide requirement’ of 
landiord, ‘the tenant raised many ques- 
tions of fact the decisions of which were 
necessary to gramt the relief to landlord 
and also made many other allegations 
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which also required investigation to de- 
termine whether landlorg is entitled to 
an order of eviction and the landlord 
did not contend that the objections put 
forward by the tenant were sham or 
frivolous, the order 
defend was liable to be set aside. - 

(B) Delhi Rent Control} Act (59 of 
1958), S. 14 (D- dis Delhi Rent Control 
Rules (1959), R 
tion by landlord ‘on ground of bona fide 
requirement for residence — Plaint not 
stating that premises required ‘were let 
for residential purposes — Such gtate- 
ment 
of action for application under S. 14 (1) 


{e), eviction petition would þe liable to . 


be dismissed for not disclosing cause of 
action. (Civil P, C. (1908), Q. 7. R. 14). 


S, Subba Rao, for. Petitioner GL 
Seth, for Respondent, 


BZ/BZ/A389/82/KJK/SNV 





AIR 1982 NOC 281 (DELMI 

| CHARANJIT TALWAR, J- 

Smt. Jyoti 
Kewal Kishore Malhotra, Respondent. 

F. A. O. No, 158 of 1981, ‘D/- 19-11- 
1981. - 

' Limitation Act (36 of 1963), Ss. '12 and 
5 — Punjab High Court’ Rules and 
Orders (as applicable to Delhi) Vol. IV, 
Chap. 17, R. 12 (2) — Speciaj Marriage 


_ Act (1954) S. 34 — Decree of divorcee — 


Appeal — In application in printed form 
for certified copy of judgment ‘purpose 
of obtaining eopy stated as ‘further 
proceedings” ‘instead. of appeal — - Copy- 
mg Agency is*not bound to comply with 
R. 12 (2) and supply copy of decree 
along with copy of judgment — Time 
taken in obtaining copy of: decree by: 
filing second application : cannot be ex- 
cluded in a ii for ap- 
peal.. . 

It ie only wher in ‘the ritea apies 
tion form it is clearly stated that cer- 
tified copy of the judgment is being ap- 
pled for the specific- purpose of filing 
an appeal that the’ official receiving and 


_scrutinising the application would be ob- 


liged under R. 12 (2) to inform the ap- 
plicant there and then that a copy of 
the decree was also necessary to be -filed 


along with the memo of °° ap 
peal and he ~ shall be supplied 
with such copy on payment of 


necessary ‘fees; Therefore, . where the 


A.1. R. 


Tefusing leave to 


"23 — Eviction applica- 


essentia] mgredient of cause © 


Malhotra, . Appellant v: 


sa 


Ww 


>x 


1982 - 


wife for the’ purpose of filing an appeal 
against the decree of civorce made an 
application in the printed form for ob- 
taining a certified copy of the judgment 
and in column 9 of the application form 
stated the purpose of applying for the 
copy as “further proceedings” instead 
of appeal the expression ‘further pro- 
ceedings” cannot be read as “for filing 
appeal” and therefore the copying 
Agency is not bound to comply with 
R. 12 (2) and cannot be blamed for not 
supplying copy of decree along with the 
copy of the judgment. Therefore the 
time taken in obtainng copy of the 
decree by filing second application can- 
not be excluded in computing limitation 
for filing the appeal. 

B. P. Gupta, for Appellant; Amarjeet 
Singh, for Respondent. 


LY/BY/F791/81/GNB/MV J/H 


AIR 1982 NOC 232 (DELHD 
: 1982 Rajdhani L. R. 18 
YOGESHWAR DAYAL, J. 

Neera Grover and another, Petitioners 
v. Narinder Jaggi, Respondent, 

Criminal Mise, (Main) No. 230 of 1981, 
D/- 29-10-1981. 

Civil P. C. {5 of 1903), 0O. 6, R. I7 — 
Amendment of pleadinzs — Mew pleas 
cannot be added nor zan an admission 
be retracted by way ci amendmeni, 

Thus where avermencs in he eviction 
petition that respondert alone was the 
tenant and that the letting was for re- 
sidentia] purpose are not contested in 
the application for leave to appear and 
defend, they connot be allwed to be 
amended subsequently to sei; Up a case 
of joint tenancy and to state that the 
purpose of letting was also commercial. 

Parmod Ahuja, for Fetitioners: Suresh 
Sethi with S. N. Aggarwal, for Respon- 
dent. E 


LY/AZ/F805/81/MRD/RSK ` 


AIR 1882 NOC 283 (DELHI) 
SULTAN SINGH, J. 


Duli Chand, Appellent v. Jagmander 
Dass, Respondent. 


S. A. O. No, 204 of 1980, D/- 30-3- 
“1982. 
(A) Delhi Bent Control Act {39 of 


1958), S. 14 {1)- (by — Eviction applica- 
tion on grount of subletting and part- 
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ing’ with possession to firm ‘A’ and ‘B’ 
without landlord’s ronsent — ‘A’, son of 


tenant alleged to be ' atlopted by ‘BR’ — 
Landlord not proving that 'A? was legal- 
ly adopted by 'B’ — Pleading does not 
lack any material particular, (Civil 
P. C. (1998), S. 20). l 

Where in an eviction application, the 
landiord had pleaded that the tenant 
had sublet the shop in question and 
parted with the possession of the said 
shop to the firm carried on in the name 
of ‘A’. son of the tenant who was alleg- 
ed to be adopted by 'B’ and ‘BS’ illegally 
and without hist consent, it could not 
be said that the eviction application did 
not disclose the cause of action on the 
ground that the landlord did not plead 
the fac: that 'A’ was adopted son of ‘B’ 
in the ‘plains but pleaded it in the re- 
plication, In such a case it was not 
necessary to plead whether ‘A' was the 
son of the tenant or an adopted son of 
BP but the question was whether ‘A’ 
and 'B’ had any right to remain in pos- 
session of the suit premises. [f the 
tenant was. not in possession of the 


tenancy premises and ‘A’ and ‘B’ were 


admittedly in possession, it would be for 
the tenant to explain and prove the 
right of ‘A’ and ‘B’. admittedly: in pos- 
session of the premises, to remain in 
possession thereof, Therefore it would 
not be necessary for the landlord to 
plead that ‘A’ was the adopted son of 
B. Hence it could nop be Said that 
the materia] facts were not pleaded in 
the eviction application or it did not 
disclose the cause of action when the 
landlord had not proved that ‘A’ was 
the adopted son of ‘B’. 

Further, the question whether ‘A’ was 
the legally adopted son of ‘B’ was a 
question on which no finding was neces- 
sary in an eviction suit. It was suffi- 
cient to proceed on the basis- that ‘A’ 
was treated as the adopted son of ‘B’. 
It was not necessary to give a finding as 
a fact that he was validly adopted son 
of ‘B’. 

{B) Delhi Bent Control Act {59 of 
1958), S. 14 (1) (b) — Eviction petition 
-—- Cause of action — Necessary plead- 
ings — Landlord, pieading parting of 
possession without his consent — He 
would be deemed to have pleaded neces- 
sary particulars as to absence of consent 
as required by section — Reference te 


“Consent? would mean ‘consent in writ- 


ing.’ . 
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(C) Delhi Rent Control Act (59 of 
1958), S. 39 — Second: appeal’ — Finding 
of fact as to parting with possession. of 
premises is not open to review in second 
appeal. (Civil P. C. (1908), S. 100). 

V. B. Andley with Rajinder Mathir, 
for Appellant: Lshwar Sahai, for Re- 
spondent, 

EZ/EZ/B894/82/PGS/SNV | 


I 


' AIR 1982 NOC 284: (DELHI) 
S. RANGANATHAN, J. 
Babu R. Khan ana another, Petition- 
ers y, The Deputy Custodian General, 
New Delhi and others, Respondents, 


Civi] Writ Petn. No. 576 of 1970, D/- 
2-2-1982. 

(A) Administration of: Evacuee Pro- 
perty Act (31 of 1950), Ss. 7 and 24 — 
Order passed by’ Assistant Custodian — 
Appeal — Maintainability; 


The order passed by the Asstt, Cus- 
todian on 17-7-1968 was‘ not. an order 
passed under :S. 27 of the. Act. That 
order had already been passed by the 
Deputy. Custodian Genera] on 2-2-1967 
by which he had. revised: the order pass- 
ed by the Asstt. Custodian on 6-1-1953 
under S. 7 and restored ithe matter to 
him for being done afresh: in accordance 
with law. As a result of this order 
dated 27-2-1967 the proceedings under 
S, 7 which had earlier culminated in the 
order dated 6-1-1953 were revived and 
those proceedings were reopened. The 
order passed by the Asstt’ Custodian on 
17-7-1968 in the course of these fresh 
proceedings was therefore ‘a fresh order 
passed under S, 7. S. 24 of the Act 
specifically provides for an appeal 
against any order passed under S. 7. 
The appeal to the Deputy Custodian 
General from the order ‘of the Asstt. 
Custodian dated 17-7-1968 ‘was therefore 
fully competent, 
tended that the order passed on 17-7- 
1968 was an order under S, 27 of the 
Act, and was, therefore, not appealable. 

(B) Administration of Evacuee Pro- 
perty Act (31 of 1950), S. (24 — Appeal 
under S, 24 — Locus standi to file — 
Person aggrieved — Order under. S. 7 
— Allottee of property who was a re- 
fugee has sufficient interest in proceed- 


ings to maintain appeal against order 
passed by Assistant Custodian. . AIR 
1952 SC 319 Foll, (Evacuee Interest 


(Separation) Act (1951), S 2 :(d)). ` 


Notes of Cases 284-286 


It could not be con-- 


A. I. `~ R. 


(C) Administration -of Evacuee Pro- 
perty Act (31 of 1950), S. 16 — Section 
contemplates application for restoration 
by . evacuee — Issue of | certification 
under section or making of application 
thereunder is not conciusive proof that 
applicant was evacuee. 


Maheshwar Dayal and A. C. Mittal, 
for Petitioners: Atu] Kumar (for Nos. 1, 
3). P. N. Talwar and' D. P. Wadhwa, 
Commissioner for Respondents, 


GZ/HZ/C954/82/MVJ 


AIR 1982 NOC 285 (GAU.) 
K. LAHIRI, J. 


Ramijuddin Dewan, Petitioner v. 


' Hiralal Dey, Respondent, 


Civil Revn, No. 20 of 1982, D/- 5-5- 
1982. 

Civil P. C. (5 of 1908). S. 1145 — 
Finding of lower Court, based on mate- 
rials on record, as to date of filing of an 
execution petition is a finding. on a 


question of fact — Correctness of find- 
ing cannot be challenged in revision, 
P. K. Baruah, for Petitioner: J. N. 


Sarma, C. Barma and N. Goswami, 
Respondent. 


for 


GZ/IZ/D95/82/KNA/MVJ-H 


AIR 1982 NOC 286 (GAU.) 
B. L. HANSARIA, J. 

Nagendra Chandra Nath and others, 
Petitioners vy. Nishi Kanta Nath, Re- 
spondent, 

Civil Revn. No. 111 of 1979, D/- 1-4- 
1982. 

Civil P. C. (5 of 1908), O. 41, R. 27 
and S. 115 — Additional evidence — 
Discretion .conferred by R. 27 to allow 
or reject it is judicial one circumscrib- 
ed by limitations — Interference in re- 
vision with such order not permissible 
even if discretion ıs exercised wrong- 
ly — Held, no jurisdictional] error in 
present case, as additional] evidence is 
necessary to remove obscurity. AIR 
1978 SC 1341, AIR 1976 SC -1053 Rel. 
on. 5 

A. K. Bhattacharjee and A. K. Das, 
for Petitioners: B. Sarma, Y. K. Phukan 
and A. C. Sarma, for Respondent, 





¥FZ/GZ/C600/82/VSS/LGC-H 


1982 


AIR 1982 NOC -287 (GAU.) 
' S. M. ALI, J. 3 
Sk. Md. Siddique, Appellant vy. Ar- 
waru] Haque and others Respondents. 


y S. A. 2 (SH) of 1978, C/- 8-2-1982. 

Court-fees Act (7 of 1870), S. 7 (iv), 
(c), S. 7 (v) (c) and (e) — Applicability 
— Suit by lessee for declaration of tite 
and for possession of land and rooms — 
Finding that relief for declaration was 
a redundant one not necessary for the 
suit, since defendants dic not dispw:e 
title — In circumstances held, suit 
would be governed by S. 7 (v) (c), last 
para, and S. 7 (v) (e) — S. 7 (iv) ©) 
was not attracted. AIR ¥962 Assam 137 
Ref. 

K. B. Paul, for Appellant; J. N. Deb 
Choudhury, for Respondents, 


FZ/HZ/C590/82/HR/RSK 


AIR 1982 NOC 28€ (GAU.Y 
K. LAHIRI, J. 
Sew Prasad Agarwalla, Petitioner v. 
M/s. Radhakishan Ramdeo, Opposite 
Party, 


Civil] Revn. No. 92 of 1978, D/- 
1982. 

Assam Urban Areas Rent Contro] Act 
(17 of 1972), Ss. 6, 7 —— Drder directing 
landlord to make tenented premises 
wind and water proof failing  whizh 
tenants would be at liberty to apply for 
relief under S. 7 (3) — Landlord cox- 
tending tha; repairs were impossible 
without rebuilding — He'd order passed 


[-2- 


_. Was a proper order and did not result 


in prejudice or loss to the landlord. 

J. N. Sarma and P. K, Kalita, for 
Petitioner, A. R. Barthakar and P. Bar- 
thakur, for Opposite Party, 


DZ/EZ/B510/82/RSK. 


AIR 1982 NOC 2898 (GAU. 
K. LAHIRI, J. 

Paras Nath Sarma, Peti-loner y. Assam 
Co-operative Apex Bank Lid. Opposite 
.Party. 

Civil Revn. No, 123 of 1977, D/- 1-2- 
1982. 

Civil P. C. (5 of 1908), D. 21, R. 66 2) 
— Sale proclamation — Issue of — Duly 
of Court. 

The ‘salutary provisions of O. 22, R. 36 
cast duties on the Court to be careful, 
cautious and circumspect before “sale 
proclamation is issued ftom the Court 
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Undoubtedly it is a Serious business as 
on the authority uf the sale proclama- 
tion property of person may be serious- 
ly affected. While issuing a sale pro- 
clamation the Court must act judicially 
and judiciously in view of the very ob- 
ject for which the rule stands. AIR 
1973 SC 2593, Rel, on. 

D. N. Barua and H. N. Sarma, for 
Petitioner; J.. N, Sarma, S. S. Sarma, 
N. C. Das, R. Choudhury and R. K. 
Jain, for Opposite Party. 
DZ/EZ/B511/82/RSK 





AIR 1982 NOC 290 (GOA) 
DR. G. F. COUTO, A. J. C. 

Manoj Prakashan, Petitioner v. Union 
of India and.others, Respondents. 

Special Civil Apple, (Writ 
No, 155 of 1981, D/- 26-2-1982. 

(A) Constitution of India, Art, 226 
— Contractual rights—Contract between 
Directoy of Education and petitioner for 
supply of books by latter.— Contract 
entered into by Director for discharging 
statutory obligation laid down in Pri- 
mary Schoo] Teachers Code — Petition 
for enforcement of contractual obliga- 
tions, held, was maintainable. AIR 1973 
Madh Pra 26 (FB) Relied on. 

(B) Constitution of India, Art. 226 
— Alternative remedy — Held, writ 
petition was maintainable as remedy by 
way of suit- against State was not, in 
the circumstances, efficacious, AIR 1973 
Madh Pra 26 (FB) Relied on, 

M. S. Usgaoncar, for Petitioner; P. 
Mulgaoncar, Govt. Advocate, for Re- 
spondents. 

DZ/HZ/B688/82/JHS 


Petn.) 


AIR 1982 NOC 291 (GUJ,) 
S. B. MAJMUDAR, J. . 

The Chairman, Talod Nagar Pancha- 
yat, Talod and another, Petitioners v. 
Shantilal] Mohanlal Soni and others, 
Respondents. ; 

Spl. Civil Appln.- No, 4245 of 1981, D/- 
31-3-1982. 

(A) Gujarat Panchayats Act (6- of 
1962), Ss. 178, 81, 82, 87, 294 — Scope 
of sections — Gujarat Gram and Nagar 
Panchayats Taxes and Fees Rules (1964), 
Rr. 9 to 15, 17, 18, 19 — Applicability 
of rules —. Levy of house tax —- Revi- 
sion of assessment of: buildings.and lands 
— On request by Nagar - Panchayat, 
work entrusted to Assessment Officer. — 
Reviseg list duly authenticated — En- 
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tries therein became conclusive evidence 
within R. 14 — Panchayat could not re- 
fuse tg comply with the said list, 


The petitioner Nagar Panchayat by 
its resolution No. 146 dated 25-9-1979 
resolved to revise the assessment on 
buildings and lands and made gq re- 
quest to the District Panchayat for ap- 
pointing an. Assessment Officer. The 
District . Panchayat appointed one R as 
an Assessment Officer to make assess- 
ment of buildings and lands within the 


local limits of the Nagar Panchayat, R` 


published a list of assessment for the 
-buildings and lands of” differen, areas 
of the Nagar Panchayat and invited 
objections under the provisions of R, 11. 
A public notice regarding inviting of ob- 
jections was issued on 27-6-1980. After 
considering these objections R finalised 
the assessment list as per R. 13 of the 
Rules and duly authenticated the said 
list on 31-7-1980. Thereafter some re- 
sidents raised objections against the 
finalised and duly authenticated assess- 
ment list. As a result, the Nagar Pan- 
chayat by its Resolution No. 466 dated 
28-8-1980 resolved to appoint a Com- 
mittee to go into the question of pre- 
paration of assessment list afresh. Pur- 
suant to the said latter resolution 
No, 46§ a further resolution No. 508 
dated 30-9-1980 was passed by the 
Wagar panchayat deciding +o continue 
the old assessment- list for the purpose 
of levying house-tax, during the time 
the newly appointed committee pursuant 
to the resolution No, 466 completed ‘its 
work. However, the District Panchayat 
directed the Nagar Panchayat by letter 
dated 13-2-1981 to comply with the as- 
sessment list prepared by R. In com- 
pliance with the said direction, the 
Wagar Panchayat by its resolution 
No, 102 dated 27-3-1981 resolved to 
adopt the assessment list made by the 
Assessment Officer ang it was further 
resolved to levy tax on buildings and 
lands as per the assessment list so pre- 
pared even for the year 1981-82, 


Held (2) that the entries made in the 
revised authenticated list as prepared 
by authorised officer became conclusive 
evidence within the meaning of R. 14 
of the amount of tax leviable as. men- 
tioned therein. As the Said list was duly 
authenticated -by' the authorised officer 
by 31-7-1980 as per R. 19. the said fist 
became a duly authenticated assessment 
list for the year 1980-81 ranging ` from 
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1-4-1980 to 31-3-1981. The resolution 
No. 466 was patently illegal for the 
simple reason that for the. year, 1980-81 
the Panchayat had already entrusted the 
task of preparation of fresh assessment 
list to the authorised officer whose ser- 
vices were requisitioned by the Nagar 
Panchayat, The Panchayat could not 
have acted aS a court of appeal and 
could not have gone behind the conclu- 
sive entries as found in the said list as 
prepared by the officer. Consequently. 
the resolution No, 466 was clearly de- 


hors the powers of the Panchayat, The 
subsequent resolution No. 508 dated 
30-9-1980 was equally dehors the 


powers of the petitioner-panchayat and 
would suffer from the same infirmity 
from which the resolution No. 466 dated 
28-8-1980 suffered. 

(2) that since the resolution No. 568 
was sought to be cancelled by the re- 
solution .No. 102 beyond the period of 
three months, it could have been can- 
celled by a simple majority by the 
members of the Panchayat. Therefore, 
resolution No. 102 was not in any man- 
ner dehors the provisions of S. 87. If a 
given resolution was to'be cancelled or 
modified in any manner at any time 
beyond the period of three months after 
it was passed, then even by a simple 
majority resolution passed by the mem- 
bers of the Panchayat the said result 
could’ be ‘achieved. Scope and applica- 
bility of S. 87 explained: 


(3) that S. 294 enabling the superior au~- 
thority to suspend the execution of the 
alleged illegaj] order as passed by the sub- 
ordinate Panchayat could not whittle 
Gown the power of the Panchayat itself 


to amend, or modify or cance] any given 
Even a lawful 


resolution under S.. 87. 
resolution passed earlier could be modi- 
fied oy amended or cancelled by the 
Panchayat at a later stage by a resolu- 
tion supported by two-thirds of the total 
number of members of such panchayat, 


within a period of three months from 
the date of the passing thereof. Eyen 
after the passage of 3 months, such a 


resolution could be cancelled or modi- 
fied by a simple majority. Distinction 
between S. 87 and S. 294 explained: 
and, (4) that, therefore, the resolu- 
tion No. 102 dated 27-3-1981 was validly 
and legally passed by -the Panchayat 
and it duly held’ the field for the year 
1980-81. Tt was equally effective’ for the 
next year 1981-82 and the” Panchayat 
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was entitled in exercise of its statutory 
functioning only to adopt it for the 
nex; year immediately fcllowing. Year 
1981-89 immediately followed year 1980- 


Y 81 for which there was already a newly 


prepared and.. duly authenticated revis- 
ed assessment list, l 

(B) Gujarat Panchayat Aet {6 of 
1862}, Ss. 178, 81 — Gujarat Gram and 
Nagar Panchayats Taxes and Fees Rules 
(19643, Rr, 3, 4 — Levy of genera} and 
special water rate — Inita]l annual rate 
of Rs, 12/- and Rs. 49/- respectively — 
Foy 1991-82, initial yates were reduced 
to Rs. 5/- and Rs, 24/-. On 30-6-1951, 
reconstituted Fancheyat resolved to 
withdraw these concessions and ta levy, 
for year 1981-82, at initia} rates — 
Mandatory provisions of Br, 3 and 4 not 
complied Resolution automatically. 
increasing the rates by itself was otiose, 

H. L. -Patel, for Petitfoners, G. K 
Upadhyaya. (for No. 1) & K. Takwani 
(for Nos. 1 to 9) and K, J. Vaidya, for 
M/s. Purnanand & Co. (for No, 11), for 
Respondents, 


—_— 





1Z/12/D902/82/SSG . 
AIR 1982 NOC 292 (J. & K3 
MUFTI BAHA-UD-DIN FAROOQ], 


Acting C. I 

Moo) Raj, Appellant y. Mohinder Paul 
Respondent, 

Civil Second Appeal 
D/- 4-4-1982. 

Civit P. C. G of 1908} S. 110 and 
©. 41, R. 25 — Lewer Appellate Court 
omitting to determine guestion of fact 
m- Absence of evidence — Held, lower 
Appellate Court would b2 directed to 
determine it after allowimg adducing of 
additional evidence, 

In the second appeal $ was noticed 
tha; the lower Courts had omitted to 
determine the question cf fact whether 
the plaintiff had the 
and means to undertake the proposed 
reconstruction of shops. The evidence 
on record was not sufficient to enable 
the court to determine 
was nowhere indicated zs 


Wo, 56 of 1976, 


how much he was able te save and what 
were his aecumulated savings, i 
Held, in the circumstances, the better 
course would be to direct the tower 
Appellate Court to give a finding on the 
question in issue after giving the par- 


Notes of Cases 292-294 


necessary desire ` 


the issue as it 
to what was 
-the gross income of the plaintiff and 
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ties ‘opportunity: to ‘adduce additional 
evidence, 

V, K. Gupta, for Appellant: R. P. 
Sethi, for Respondent. 
Gz/HZ/D193/82/VAN/SNV 


prore 


AIR 1982 NOS 293 (J. & KR.} 
: 1982 Srinagar LJ 242 

MUFTI BAHA-UD-DIN FAROOQ, 

Actg, C. J.. 

Qadir Sheikh, Petitioner v. Sallam 
Sheikh and others, Respondents, 

Civil Revn. No. 43 of 1980, D/- 15-5- 
1982. 

J. & K. Agrarian Reforms Act (26 of 
1972}, S. 25 — Suit for declaration and 
partition of land Before deciding 
question of jurisdiction Court should 
send matter to Collector (Agrarian) to 
determine im whom the land vested and 
whether land is in ambit of expression 


In the instant case the plaintiffs elaim- 
ed that the parties were jomt owners- 
occupiers of the disputed property. The 
ease of the defendants was that they 
were the sole owners and continued. to 
be ın exclusive possession since last 
settlement, The defendants pleaded. that 
the suit -was liable to be sent to the 
Collector under S. 19 (3) (e} as relief 
of partition could not be granted. by 
civil Court as disputed Jand was agricul- 
tural land. 

Held, in order to decide the ques- 
tion of jurisdiction the important ques- 
tion that arose was whether the disput- 
ed property fell within the' amibt of ex- 
pression “land” as defined in the Act 
and whether it vested in one party or 
another or in the State from the ap- 
pointed date. These questions fell for 
determination within the exclusive 
jurisdiction of he Collector (Agrarian) 
under S. 25 and the questions ought to 
have heen referred % the Collector. 

D. N, Jotshi, for Petitioner. 


GZ/H2/D11/82/VAN/SNV-H 


AIR 1982 NOC 294 (KANT) 
: (1982) 1 Kant, L. J: 419 
N. D. VENKATESH J. 
Ningappa Durgappa, Petitioner vV. 
Hanmantappa Balappa Itagi. and an- 
other, Respondents, 
os Revn, Petn, No, 33 of 1978. D/- 
5-1-1982. 
A) Karnataka Land ‘Reforms Act 
(20 of 1962), S. 80 — Prevision does not 
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bar an agreement ‘to sell land. ~o non- 


agriculturist —- Completed sale or mort- 
~ gage stands prohibited — Agreement 


could not be said to be ‘opposed to pub- 
lic policy. (Contract Act (1872): S. 23). 

Since S 80 only prohibits sale or 
mortgage of agricultural] land to a per- 
son who is not an agriculturist or agri- 
cultura] labourer and since even a non- 


agriculturist can purchase agricultural- 


land provided he obtains permission of 
the concerned Assistant Commissioner 
on satisfying the conditions laid there- 
for, a mere agreemet to sel] agricul- 
turaj land to a non-agriculturist cannot 
be said to be barred by the above pro- 
vision. Neither +he agreement can be 
Said to be opposed to public policy under 
S. 23. Contract Act. 

(B) Karnataka Land Reforms ‘Act 

(10 of 1962), Ss. 80, 132 and 133 — 
Question if a party agreeing to purchase 
agricultural land is an agriculturist is 
no; referable to the competent auth- 
erity. - - 
-Notwithstanding the fact that S. 132 
bars the jurisdiction of the Civil Courts 
to entertain any question which is by 
or under the above Act required to be 
dealt with by the stated -authorities, 
gince under $S, 80 the authority will have 
jurisdiction only in completed transac- 
tion of sale~to decide if the transferee 
is an agriculturist or agricultura] labou- 
rer, the question, as in this case, whe- 
ther. the person who agreed to purchase 
the land is an agriculturist or not can- 
not. be referred to the decision of the 
authority. Under S, 133 the only two 
matters which. can be referred are (1) 
whether the land is or is not agricultural 
land and (2) whether the person claim- 
ing to be in .possession is or is not a 
tenant from prior to 1-3-1974. 


M. Rama Bhat. for Petitioner, 
EZ/GZ/C387/82/TVN/LGC-H.. 


AIR 1982. NOC 295 (KANT. 
: (1982) 1 Kant, L. J. 513 
G.* N. SABHAHIT, J. . 
Dyavanagouda Rudragouda XKashap- 


_ ` pagoudar, Appellant v; M/s.” Y. S. Hubli 


Cotton. Merchant _ Annigeri, Navalgund, 


Respondent. 


Second ‘Appéal No. 128 of 1975, Di- 
15-1-1982. : i 


. Limitation Act (36 of 1963). S. i and - 
“Art. 26: —-Money found -due- on: accounts - 
. stated ~~ On facts’ snit was held~ barred.’ 


The Plaintiff was dealing in cotton and 
grains. The defendant was having his 
account with the plaintiff and’ was seb- 
ling his: goods to the plaintiff. He was 
purchasing goods from rhe Plaintiff and 
also borrowing and taking money as ad- 
vance from 1956-57. The balance of ac- 
counts was struck in 1961-62, On 22-9- 
63 the defendant was shown to have paid 
Rs. 25/-. There was, however, no signa- 
ture of the defendant for ¢he payment. 
The accounts for year 1962-63 showed a 
balance of Rs, 3401-20 as being due from 
the defendant. The payment of 
Rs. 300/- by the defendant entered on 
19-9-1966 was under his signature In 
the circumstances it was held that with 
the striking of the balance in 1961-62 
the accounts should be held to have 
been stated by the parties at the end 
of that year and hence the period of 
limitation under Art. 26 Limitation Act 5 
commenced from that time. Thereafter 
there was no mutua] account between 
the parties. The suit laid in 1969 was 
barred by limitation. The credit of 
Rs. 25/- dated 22-9-1963 although within 
the time of limitation did not comply 
with S. 19 Limitation Act since it was 
not under the signature of the debtor 
and the credit for Rs, 300/- dated 22-9- 
1963 although under the signature of the 
defendant was beyond the period of 
limitation. AIR. 1934 PC 147 Followed. 


Hemalatha Mashismh for C. S. Kotha- 
vale, for Appellant: R.- H, Charidana- 
goundar. for Respondent. 


EZ/GZ/C384/82/TVN/MVJ-H 





AIR 1982 NOC 296 (KER). 
K.. SUKUMARAN. J. l 
-Balakrishna B. Lela and others, Ap- 


plicants y. Puthiya Kottali Ali and 
others. Respondents, po“ 


: C. -R.` P.- No, 3152 of 1982, Di, 27-5- 
1982. 


Kerala Buildings. (Lease: and ` Rent 
Control) Act. (7 of- 1965), Ss. 11 (4) (i), 
20 — Revision — Order of .eviction on 
ground of ‘sub-letting passed by lower 
authorities — Salient and fundamental 


jurisdictional- -questions not approached A 
and discussed. in.a manner. enjoined -by 
- law — Orders liable to'be set — even 


though orders are. concurrent, 


+e Where-innå; suit: for evictiog ‘On: . atound. 
of::sub-letting. the“ salient - and . fimda- 


> 


+O, P No: 6897 =0f * 1981-B, . Die 21- 1- Bites 
“4988. “ae ‘ay ie Ga P Joegra | 


-(a) Can the. occupation of the 


there was a tenancy 


= v: The- Land Tribunal- 


1982 -> 


menta] jurisdictiona] cuestions such as 
person 
alleged to.be sub-tenant be held to be 


an exclusive occupation ? (b) Even if it 


is found to be so’ did the occupation. of 
the person amount to a tenancy and not 
a mere licence? (c) Even assuming that 
in favour of the 
person did he not vazate the building 
within thirty days of the service of the 
registered notice 
mination of the sub-senancy by the 
landlord, had not been approached or 
discussed in a manner enjoined by law 
by the lower authorities, the orders of 
eviction passed by the lower authorities 
would be liable to be set aside’ even 
though the orders were seemingly and 
superficially concurrent. 


K, P. Dandapani, for Applicants: T. Ja 
Viswanatha Iyer, for Ræspondents, 


HZ/HZ/D437/82/PGS/LGC-H 





AIR 1982 NOC 297 (KER.) 
_K. BHASKABAN, J. ; 

Moideenkunhi Haji nd others, Peti- 
tioners vy, Appellate Authority (L. R.), 
Cannanore and another. Respondents. 

O. P. No, 4752 of 1981-L., DI 30-3- 
1982, . . 

Kerala Land Reone Aci (1 of 1964), 
Ss. -31 and 72C — Application for fixa- 
tion of fair rent unde? S, 31 —— Land 
Tribunal has no power to convert it into 
application under S. 722, 

In the absence of any provision in the 
Act or the Kerala Land Reforms (Vest- 
ing and Assignment) Riles, 1970 the 
Land Tribuna] cannot convert the ap- 
plication under S, 31 aS an application 
under S. 72C of the Ac- and put an end 
to the application for on oi fair 
rent, 

K, P. V. B. “ian for ` Petitioners: 
Govt. Pleader and. U., P. Kunikullayya. 
for Respondents, 


pe 


AIR 1982 ‘NOC. 298 (KER.) 
: 1982 Ker,..L. -T, 623- .. 
U. L. BHAT, . J. ; 
M Gangadharan Narrbiar, ~ APERA 
ea and 
another, Respondents- -> 


demanding the ter- 


. peal is conferred as against 
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Kerala. Land Reforms Act (1 of 1964), 
Ss. 102 and 72 MM (3) and 72F (5) — 
Order under S. 72MM. (3) is not appeal- 


. able — Remedy is by way of an applica- 


tion before Land Tribunal to set aside 
order passed on ‘J’ Form proceedings. 


Section 72F (5) deals with an order to 
be passed in a suo motu proceeding re- 
lating to assignment of landlord’s rights 
to the cultivating tenant or an applica- 
tion moved by such cultivating tenant 
under S. 72B (2). By -no stretch of im- 
agination can it be said that an order 
passed under S. 72MM (3) has to be 
treated as an order passed under S, 72F 
(5). What S. 72MM (4) requires is a 
particular procedure to þe followed. 
Various sub-sections of §, 72F lay down 
the procedure to be followed, It is 
only such procedure which the Land 
Tribuna] has to follow in ‘J’ Form pro- 
ceedings, That does not in any way 
mean that an order - passed under 
S.72 MM (3) following the procedure 
mentioned in S. 72F will amount to an 
order passed under S, 72F (5). S. 72MM 
(8) provides the remedy to a person 
who is not a party to the ‘J’ Form pro- 
ceedings. No right of appeal has been 
conferred on him, on the other : hand, 
he has been enabled to file an applica- 
tion before the Land Tribunal to set 
aside the order passeq on the ‘J’ Form 
proceedings and a specific right of ap- 
an order 
passed under S. 73MM (8). This also 
makes. it clear that ‘no appeal would. lie 


l against an order‘ under. $. 72MM (3), 


exes: where the petitioner, a cultivat- 
ing tenant presented ‘J’ Form application 
before the land Tribuna] which .was dis- 
missed: and he filed an appeal before the 
Tribunal] and the Tribunal Samiees the 
same as incompetent, 


Held that the petitioner should ` EM 
filed an application for setting aside the 
order passed on 'J’-Form application and 
not filed an appeal, The Tribunaj had 
rightly dismissed the appeal as incompe- 
tent, 


V. P. Mohan Kumar, K, P. Sreekumar, 


à Vv. Ramkumar, <P. Santhosh ` Kumar and 


N. Sankara ` Menon, for. Petitioner; 
Govt, Pleader, , for. Respondents, ` 


| H2/HZ/D438/82/BNP/SNV-H 


- 


wo t ` te = zs 
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AIR 1882 NOC 289 (MAD 
: (1982) 1 Mad. L.. J. 25 
= SENGOTTUVELAN. J.’ 
T. R. Srinivasan. Chetty, Petitioner v, 
G. Nagarajan and another, Respondents. 
C. R. P. No, 2957 of 1979, D/- 4-9-1981. 
Tamil Nadu Buildings (Lease and Rent 


Control) Act (18 of 1960). Ss, 25 and 10- 


(2) (ii) (a) — Concurrent finding of fact 
that. the tenant has sublet portion of the 
premises — Finding found correct — Ne 
interference under S. 25. AIR 1880 SC 
1253 Foll. . g 
A. Subramania Iyer and S. Kalanithi, 
for Petitioner, V. Nataraj and M. S. Sti- 
nivasan, - for Respondents, 


AZ/CZ/.A58/82/AKI 


AIR 12982 NOC 300 (MAD) 
SWAMIKKANNU, J. 7 

Sellappa Gounder, Petitioner . v, 
Marappa .Gounder and others, Respon- 
dents. 

- Civil Rew. Petn, No. 892 of 1981, 
D/- 27-4-1982. 

Frovincia} Insolvency Act. 6 of 1920), 
S. 6 (b).— Release déed hy debtor re- 
lied on as act of insolvency — Debtor 
alleging prior court :sale of property, 
, subject-matter of release deed, in fav- 
our of relecasee — Documents pertaining 
to court sale not filed — Case remanded. 

Where the release deed of the debtor 
was relied on as an act of insolvency. as 
contemplated by. S. 6 (by but the debtor 
alleged that the deed related to the pro- 





perty which hhad already been purchas- . 


ed by the releasee in a court sale -and 
as such the release deed did not con- 
stitute an act of insolvency but the docu- 
ments relating to court sale were not 
filed, the case was remanded to take the 
documents on record and decide -the 
matter,- . 

A, K. Kumarasami, for Petitioner: K 
Doraiswami. for: Responent No, 1. 


rz/tz2/Dal /82/VAN/SNV 


AIR 1982.NOC 301 (MAD) 
: (1981) 2 Mad. L. J. 402 
vV. RAMASWAMI, J. 

Gopal Gcunder and others, Appellants 
v. Kothandarama Gounder, "Respondent. 
S. A. No. 1164 of 1977, D/- 2-1-1981. 
Famil Nadu Occupants of Kudiyi- 
ruppu (Conferment of Ownership): Act 
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‘ment debtor, 


A. Te R.. 


(440 cf 1971),. S. 3 — Benefit under — 
Landlord's. title not disputed - prior to 
suit but only in written statement : filed 
in suit — I; does not operate as. for- 
feiture of tenancy and defendants are 
entitled to benefit of S. 3. (1960) 2 Mad 
Ly 351. Applied. (1979) 2 Mad LJ. 47 Dis- 


B; Lakshminarayana Reddi ` for G. 
Kathirvel, for Appellants; R. S. Ven- 
katachari, for Respondent. , 


KY/LY/F422/81/HR 





AIR, 1982 NOC 302 (PAT) ~ | 
M. P.. VARMA, J. ~ a 

Wyed Askari Hadi Ali Augustine 
Imam, Petitioner y, Awadh . Nandan 
Singh, Opposite Party.. 

Civil Revn, No, 1032 of 1980, 
14-5-1982, l 

Civil P. C. (5 ef 1908), ©., 21, R. 28; 
Q. 41, R. 5 — Money suit decreed. — 
Execution proceedings by decree holder 
— AprËcation under O, 41, R. 5 by 
judgment-debtor at appellate stage — 
Execution proceedings stayed’ — Judg- 
however, restrained from 
withdrawing money deposited in court. 

Decree holder filed an execution after 
obtaining a decree in money ` suit. 
Judgement-debtor moved an application - 
under O. 41, R. 5 a+ appellate stage- and 
execution proceedings were stayed by 
mterim . order. However, executing 
court did. not allow judgment-debtor to 
withdraw amount deposited,- 

Held, rejection order of the, court bes 
low was valid- ‘and did not warrant any 
interference, 

_Baleshwar Fd. Gupta and -Ashok 
Kumar Keshri, for Petitioner: Lala 
Decki Nandan Fd, and Naresh Prasad, 
for Opposite ‘Party, . 
GZ/HZ/C945/82/TGD/SNV 


AIR 1982 NOC. 303. An) 
: 1981 BEJ 20 ee 
SHIVANUGRAH NARAIN, J. . 
Jai Chandra Prasad. and ~ 
Petitioners v. Bishwanath. Prasad, 
spondent. | 
Civil Revn. No, 1750 of 
8-12-1980. 
‘Civil P. C. (5 of 1909, S. 115 — Bihar 
Buildings (Lease, Rent & Eviction) Con- 
tro} Act (16 of 1977), S. 13 — Suit for 
eviction- from premises -— Apphceation 
under. S, 13 by: plaintiff. for order direct- 


D- 


1979, D/- 


1982 


ing defendant to deposit arrears and 
current rent — Relationship of landlord 
and tenant between pizcintiff and defen- 
dant no; proved — Order of court dis- 
missing application temtatively — Fail- 
ure of justice not occasioned if order 
is allowed to stand — Interference: by 
High Court under S, 115 is not warrant- 
ed. ATR 1968 Pat 415 (FB) Relied on. 
Parmeshwar Prasad, for Petitioners, 


TV/TY/E632/81/AGM/MV J 


AIR 1982 NOC 304 (PUNT. & HAR.) 
I $..TEWANA, J. 

Parmjit Kaur and ar.other, Petitioners 
v. Punjabi University, Respondent. 


Civil Writ Petn, No. 1911 of 1982, D/- 
10-8-1982. 

Punjabi University Act (85 of 196%), 
S. 17 — Statute and Ordinance provide 
for same matter — What is provided for 
in statute would prevai, — S., 17 (#) does 
-not deal with matter relating jo eligi- 
bility of candidate to iake examination. 

The ordinances fram2d by the Syndi- 
cate have to be subject to the Statutes 
ang the provisions of the Act. Thus it 
is obvious that if the Statutes as well 
as the Ordinances both provide for the 
same matter, then what is provided for 
in the Statutes has to 2revail. ‘Similarly 
anything prescribed in the syllabus 
cannot possibly override any clearcut 
provisions of the statutes, S. 17 Cl. ($ 
does not deal with the matter relating 
to the eligibility of a candidate to take 
the examination, This clause only lays 
down how the examinations are to be 
conducted including the terms, of office 
and manner of appointment and the 
duties of the examining. bodies and ex- 
aminers and moderaters. This clause 
has nothing to do with the eligibility of 
the candidates to take a particular ex- 
amination, 

J. S. Randhawa, for Petitioners: 
han Lal Sharma, for Respondent, 


12/1Z/D784/82/VNP/LGC-H 


Ros- 





AIR 1982 NOC 305 (PUNS. & HAR) 
J. V. GUPTA, J. | 

Ram Kishan, Appellant v. Ram Chand, 
Respondent, 

Civil Regular Second ance N o. 292 
of 1973. D/- 13-5-1982 

Registration Act (1€ of 1988), Ss. 17 
and 49 — Agreement requirmg registra- 
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tion but, not registered — Admissible in 
evidence for collatera; purpose. 


B. 5. Shant, for Appellant; -Gurjit 
Singh for D, R, Puri, for Respondent. 
GZ/HZ/C921/82/JHS 





AIR 1982 NOC 306 (PUNJ & HAR.) 
J. V. GUPTA, J. 

Jiwan Singh and another, Appellants 
v. Des Raj and others, Respondents. 

Civil Regular Second Appeal No, 351 
of 1973, D/- 26-4-1982. 

(A) Evidence Act (1 of 1872), Ss, 57 
and 56 — Custom — Punjab — Agri- 
cultural land — Under genera] custom 
Sister’s sons succeed in preference to 
coliaterals —. No proof of custom is 
necessary — Courg can take judicial 
notice, i 

The genera] custom under which the 
sister’s sons of the deceased are- entitled 
to succeed to his agricultural lands in 


` preference to his collaterals-is so widely 


recognised all over Punjab and so uni~ 
versally observed by agricultural com- 
munities professing different religions 
that Courts are entitled to take judicial 
notice ofthe same without independent 
proof in each and every case. 1970 Cur 
LJ 85 (Punj) and AIR 1959 SC 1041 Rel. 
on; ATR 1951 Pepsu 81 and AIR 1952 
Pepsy 5 Ref, 

(B) Limitation Act (36 of 1963) Arts. 
61 fa) aud 65 — Transfer of Property 
Act (1882), Ss, $1 and 92 — Mortgage — 
Person not entitled redeeming mortgage 
and getting into possession of property 
—« His possession is not of morigagee 
but of trespasser — He would acquire 
ownership by adverse possession — Suit 
for redemption under Art, 61 (a) is not 
competent, 

Where a person who is not entitled 
to redeem the mortgage pays the mort- 
gage money and gets into possession of 
the property, he does not thereby ac- 
quire the rights and liabilities of .the 
mortgagee, His possession would not be 
of the mortgagee but of a trespasser, 
By getting into possession of the pro- 
perty as owner +o the knowledge of the 
mortgagor he would acquire ownership 
by adverse possession on lapse of statu- 


tory period of 12 years and a suit for 


possession by the mortgagor on the basis 
of title filed . after the lapse of that 
period would be barred by limitation 
under Art. 65. Since there is no mørt- 
gage subsisting after redemption, a suit 
for redemption by the mortgagor under 
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Art. '61 (a) would be incompetent,’ AIR 
1924 All 834 Rel on; AIR 1937 Mad. 


451; AIR 1952 Trav. Co. 105, ATR 1957 _ 


All 82, AIR 1971 Ker 38 (FB) Dist. 
Achhra Singh with T. S. Grewal, for 
Appellants; Rajinder Krishan Aggarwal, 
for Respondents, . z i Ge 
FZ/FZ/C568/82/GNB/LGC-H 





- AIR 1982 NOC 307 (PUNJ. & HAR.) 


: 1982 Punj. L. J. 219 | 
M. M. PUNCHHI, J. . 

Nand Lal, Petitioner y, State of Pun- 
jab and others, Respondents. 
= Civil Writ- Petn. No. 3493 of 1974, 
D/- 31-3-1982. 

Punjab Gram Panchayat Act (4 of 
1953), S. 105 (4) — Member ceases to be 
a member not on account of fresh elec- 
tions ‘having taken place but only on 
date when he lays down office in favou 
of his successor. l 

Sarwan Singh, for Petitioner: oO. P. 
Arora for Advocate General, - Punjab 
and R. L. Sharma, for Respondents, 
EZ/GZ/B847/82/SND/RSK: 


AIR 1982 NOC 308 (RAJ.) 


S. K. MAL LODHA AND 
MISS KANTA BHATNAGAR, JJ. 
Chandrasingh, Petitioner y. Board of 
Revenue and others, Respondents, 


Civil Writ Petn. Nos, 3276 of 1974, 
and 145 of 1977, D/- 1-4-1981. 

(A) Rajasthan Tenancy Act (3 of 1955), 
Sec, 230 —. Revision before Board of 
Revenue. — Dispute between State 
Government and Centraj Govern- 
ment whether any grant was 
made by State Government in favour 
of Central Government of land 
in question — Board has no juris- 
diction to decide — 14 could only be-de- 
cided by Supreme Court, (Constitution 
of India, Art, 131). ` 

(B) Arbitration Act (10 of 1940), Sec- 
tion 34 — ‘Steps in proceedings’ — Ad- 
vocate appearing on behalf of party and 
applying for adjournment for filing 
reply — It amounts to taking steps in 


proceedings. AIR 1973 SC 2071 Fol-. 


lowed. 
M. M.- Parekh and B. Bi ‘Arora, ‘for 
Petitioner; Ð, S. Shishodia,. Govt.- Advo- 


‘eate, for’: State of Rajasthan: ‘S. N. 
Pareek, for Centra] State Farm, Surat- 
garh. 3 - oat P 
EZ/GZ/C278/82/JHS 





. 
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AIR 1982 NOC 309 (RAJ.): 
= 1982 Raj. L. W, 106 
N. M. KASLIWAL, J. 


Pannalal, Petitioner y, Union of India 
and others, Respondents, 

Civil Writ No, 1899 of 1980, -D/-` 4-2- 
1982. 

(A) Gold (Ccntrol) Act (45 of 1968), 
S, 82 — Notice to show cause — Charge 
being in possession of primary gold 


in contravention of Sec, 8 (1) — Orders — 


passed by Deputy Collector and Collec- 
tor not varied by Centra] 
in its revisional power u/s, 82 — Ques- 
tion of giving fresh opportunity to show 
cause a; the time of revision does not 
arise, 

(B) Gold (Control) Act (45 of 1968), 
Sec, 16 (5) (b) — Exemption from mak- 


ing declaration .in certain cases — 


Charge being in possession of primary — 


gold in contravention of S, 8 (1) — Stand 
taken by  petitione; that gold pieces 
were prepared by melting gold orna- 
ments of his wife concurrently dis- 
believed by Deputy Collector, Collector 
‘and ‘Central Government — Applicabi- 
lity of exemption does not arise, 

(C) Gold. (Control) Act (45 of 1968), 
Sec. 73 — Power to give option to pay 
fine in liey -of confiscation — Power is 
discretionary with officer adjudging con- 


fiscation. (Constitution of India, Arti- 
cle 226). _ OE 
In the present case, no prayer was 


made by the' petitioner either before the 
Collector or the Centra] Government 
to give him option to pay- fine, in lieu 
of confiscation, twice the value of gold 
in respect of which: confiscation 


such a prayer 
was that the value of gold had gone 
higher than double the ` value which 
existed at the time of seizure in this 
case, In the circumstances, no such pra- 
yer before High Court can be accepted 


under Art. 296 of. the. .. Constitution . 


especially when the order of confisca- 
tion is held to be legal, Moreover, the 
power to give option’ to pay fine in lieu 
of confiscation is: discretionary with the 
Officer adjudging confiscation, - 

B. L. Maheshwari, for Petitioner, .- 


EZ/HZ/C270/82/MBR 
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AIR 1982 NOC 310 (SIKKIM) 


MAN MOHAN SINGH 3UJRAL, C. J. 
AND A. M. BHATTACHARJEE, J. 
Asharam Agarwala, Appellant v. 
Union of India, Respond=nt. 

Civi] Misc. Appeal No 4 of 1977, D/- 
14-9-1978. 

(A) Arbitration Act (10 of 1940), 
Ss, 1 and 39 — Provisions of Act apply 
to Sikkim — Order dismissing applica- 
tion for setting aside award — Appeal 
under Sec, 39- against order is maintain- 
able — (High Court of Judicat- 
ure (Jurisdiction and Pawers) Proclama- 
tion of 1955, Sec, 6 (b); Constitution 
of India, Art, 371-F (k) (n)). 

The provisions of the Arbitration Act, 
having so long been “recognised,” “ap- 
plied” and “acted on” by the Courts of 
Justice in Sikkim in the administration 
of justice in matters relating to arbitra- 
tion are also to be regarded as laws in 
force in Sikkim. In otner words, the 
statutory laws relating to arbitration in 
India as contained in the Arbitration 
Act, 1940 have, as a resul, of their con- 
tinuous and systematic recognition and 
application by the Cours in Sikkim, be- 


come the non-statutory laws of Sikkim. . 


Law does not and need not always flow 
formally and directly from a legislative 
authority, For otherwise, persona] laws 
or customary laws or even precedents 
cannot be regarded as laws. 

Further, it is the generally accepted 
view that appeal is to be a creature of 
statute or statutory rules, But the bet- 
ter way to express the true position is 
that the appea] must be a creature of 
law which may not necessarily be a 
statutory law. 

Since the Courts in Sikkim have con- 
tinuously and systematically applied the 
provisions of the Arbitration Act, 
in al] matters reiating to arbi- 
tration proceedings including appeals 
therefrom the provisions of the 
Arbitration Act have become a set 
of laws in force in Sikkim and have 
continued in force under Art. 371F (k 
of the Constitution. Therefore appeal 
against order dismissirg application for 
aside award is maintainable 
under Section 39 of the Act. 

(B) Arbitration Act (10 of 1940), Sec- 
tions 28 and 30 — Reference to‘ arbitra- 


‘tion — Period of four months — Com- 


putation — Death of Arbitrator after 
reference — Appointment of second 
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arbitrator — Period of four: months has 
to be computated from date on which the 
second arhitrator enters upon reference 
~- Period can also be extended by con- 
sent of parties by arbitrator —— Parties 
willingly participating in proceedings 
cannot also subsequently challenge vali- 
dity of award, 


(C) Arbitration Act (10 of 1940) S. 30 
-= Award — Arbitrator not giving any 


reason — Award is not vitiated. AIR 
1967 SC 378 Foll. 
Appellant in Person; S. R. Sarkar, 


Advocate General, for Respondent, 
HY/HY/D603/81/MVJ 





AIR 1982 NOC 311 (SIKKIM) 
A. M. BHATTACHARJEE, J. 


Purna Bahadur Subba, Petitioner v. 
Sabitri Devi Chhettrini, Respondent. 


Civil Review Petn. No. 11 of 1975, D/- 
10-10-1977, 


(A) Constitution of India, Arti- 
cle 371-F (1) (inserted by Constitution 
(Thirty-sixth Amendment) Act 1975) — 
High Court of Judicature (Jurisdiction 
and Powers) Proclamation, 19553 — High 
Court of Sikkim was hot in existence 
from before Proclamation — It 
constituted and created by and under 
Prociamation — Under Art. 371-F (1) 
High Court is being and to þe deemed to 
be High Court for State of Sikkim for 
purposes of Constitution of India. 


(B) Constitution of India, Arti- 
cle 371-F (k) (inserted by Constitution 
(Thirty-Sixth Amendment) Act, 1975) 
and Art. 372 (1) — High Court of Judi- 
cature (Jurisdiction and Powers) Pro- 
clamation 1955, Sec 11 Arti- 
cles 371-F (k), 372 (1) — Distinction — 
Under Art. 371-F (k) earlier Sikkim 
laws have been continued even if some 
of them are inconsistent with provisions 
of Constitution — Sec, 11 of 1955 Pro- 
clamation continuing Sikkim Maharaja’s 
Prerogative to review any case was 
continued by Art. 371-F (k). 


Though both Arts. 372 (1) and 371-F 
(k) provide for contmued operation of 
earlier Jaws yet under Art. 372 (1). pre- 
Constitution laws have been allowed to 
operate so far as they are consistent 
with the provisions of the Constitution 
and so far as they are not so consistent 
they have ceased to operate while under 
Art. .371-F (k) read with. the non obs- 


was .- 


158 ` EES 
tante clause contained in the opening 
words of Art. 371-F which qualifies all 
the clauses including (1, (k), the earlier 
Sikkim laws have been guaranteed-con- 
tinued operation even though they or 
some of them are violently in- 
consistent with or are shockingly 
violative of the provisions of the 
Constitution until they are amended or 
repealed by a competent Legislature or 
other competent authority, Therefore 
Sec. 11 of the 1955 Proclamation which 
continued Sikkim Maharaja’s preroga- 
_ tive to review any case including judg- 
ments of High Court was thus continued 
by Art, 371-F (k). AIR 1964 SC 1043, 
(1836) 1 Moo Ind, App, 175 and AIR 1941 
FC 16 Ref. 

(© Constitution of India, Arti- 
ele 371-F (1) — High Court of Judica- 
ture (Jurisdiction and Powers) Procla- 
mation 1955, Sec. i1:— Adaptation of 
Sikkim Laws (No, 1) Order- 1975 dated 
16-3-1875 (made by President under 
Art, 371-F (1), Sec, 5 (2) as amended by 
Adaptation of Sikkim Laws (Ne, D 
Amendment Order 1975 dated 13-9-1975 
(made by President under Art, 371-F (1) 
— Civil P. C. (5 of 1903) O. 47 R. 1 — 
Adaptation Order of {6-5-1975 deleting 
See. 11 of Proclamation w. e. f, 28-4- 
1975 — Review ‘petitions under S. 1 
pending before Sikkim Maharaja on 
26-4-1975 ceasing +o exist — But by vir- 
tue of Sec, 5 (2), of Adaptation Order 
of 16-5-1975 ee amended with retrospect- 
tive effect from 26-4-1975 review peti- 
tions under Sec, 11. pending before 
Maharaja on 26-4-1975 stood transferred 
to High Cour; for disposa} — Both Order 
dated 16-5-1975 and Amending Order 
dated 13-9-1975 haye not transgressed 
power conferred by Art. 371-F (1) and 


are valid, 

Under Sec. 11 of 1955 | Proclamation 
even after creation of Sikkim High 
Court the pr erogative of the Sikkim 


Maharaja to review any case was con- 
tinued. By the Adaptation Order dated 
16-5-1975 which came into force w.e.f, 
46-4-75, S. 11 of 1955 Proclamation was 
Geleted with the result that the: review. 
applications made under Sec, 11 of 1955 
Proclamation and pending before the 
Sikkim Maharaja on 
and ceased +o exist, These’ applications 
could not have stood transferred fo the 
High Court by any subsequent Order 
to that effec, unless “Such Order was 
also giyen retrospective effect. from ‘the 


transferred to the High Court for 


26-4-1975 lapsed - 
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date of coming into force of Adaptation 
Order dated 16-5-1975 i.e, 26-4-1975. 
Therefore subsequently Sec. 5 of Adap- 
tation Order of 16-5-1975 was amended 
by the addition of Sub-sec. (2) by the 
Amendmen; Order passéd on 13-9-1975, 
Sec, 5 (2) as amended provided’ that 
avery petition for review filegd under 
Sec, 11 of 1955 Proclamation and pend- 
ing before Maharaja would stand trans- 
ferred to the High .Court for disposal, 
Though the Amendment Order was pas- 
sed on 13-9-1975 it was given retrospec- 
five effect w, e f. 26-4-1975, and there- 
fore Sec, 5 (2) providing for automatic 
transfer of review petitions pending þe- 
fore the Maharaja on 26-4-1975 to High 
Cour; for disposa] must be deemed to 
exist all’ along from the date of coming 
mo force of the Adaptation Order of 
16-5-1975 namely 26-4-1975, and there- 
fore all the review petitions 
before the Maharaja on 26-4-1975- must 
in the eye of law be deemed never to 
have lapsed or ceased to exist and stood 
dis~ 
posal. The Adaptation Order dated 16-5- 
1975 deleting Sec. 11 of 1955 Proclama- 
tion and the Amendment Order dated 
{3-9-1975 inserting sub-sec, (2) in Sec- 
tion 5 of the aforesaid Order cannot be 
said to have transgressed the ‘power 
conferred by Art. 371-F (1) under 
which. they were made, Even otherwise 
the validity or vires of the aforesaid 
Orders has expressly been made non- 
justiciable and is not liable to be ques- 
tioned in any Court of Law in view of 
Specific words added at the end of 
Art, 371-F (1). AIR 1958 SC 468 Rel. on. 

(D) Civil P, C. (5 of 1908), O. 47 R. 1 
— Application for review — Scope of 
expression “any other sufficient reason” 
in R. 1 — Meaning. 


The scope of an application for review 
is much more restricted than that of an 
appeal] and the Court of review has only 
a limited jurisdiction circumcribed by the 
definite limits fixed by the express terms 
ofO0.47R.1 whereunder it may allow a 
review on three specific grounds namely 
{a} discovery of new and important mat- 
ter or evidence which after due dili- 
gence was not within applicant’s know- 
ledge or could not be produced’ when 


decree was passed (b) mistake or error 


apparent on the face of the record and 
(c) “any other sufficient reason” which 
means a reason which is sufficient on 
grounds. analogous to ‘grounds ‘specified 


pending , 


1982 


at (a) and (b) above. AIR 1954 SC 526, 
AIR 1922 PC 112, AIR 1934 PC 217 and 
ATR 1949 FC.106 Rel. on, - 

(E) Civil P. C. (5 of 1908) 0. 47 R.L 
and O. 9, R, 13 — Ex parte decree — 
Application to set aside decree under 
O, 9 R. 13 — Applicant no, adducing 
evidence to show sufficient cause for 
non-appearance on date of hearing ~— 
Application rejected — Now-recording 
of evidence by Court does not amount 
to error apparent on face = - record 
within Q, 47 R. 1. 

In an application to set side the ex 
parte decree under O. 9 R. 13 the lead- 
ing of evidence to show thet the ap- 
plicant had sufficient cause tor not ap- 
pearing on the date of hearing is an ob- 
ligation of the’ appHcant and it is not 
for Court to procure or to sk the ap- 
plicant to lead evidence, If the applicant 
Goes not take any step.to leed evidence, 
the non-recording of evidence by the 

mCourt cannot amount to any error far 
less to any error apparent en the face 
of the record within O. 47, R. 1. If there 
was anything apparent on the face of 
the record to show that the applicant 
wanted to lead evidence but was not 
allowed or given any. opportunity to do 
so, it could be said that there was an 
«error apparent on the face of the re- 
cord. 
(£) Civil P.C. (5 of 1908}, 0. 47 R. 1, 
=0, 9, R. 13 and Sec, 100 — Ex parte de- 
cree — Application to set aside decree 
rejected — Point that order rejecting 
application was erroneous fer failure of 
tria} Court to record evidene2 not raised 
before first appellate Court nor m se- 
meond appeal before High Court — Ap- 
Belicant cannot raise point in application 
for review before High Court exercising 
Hmvied jurisdiction of Court of review. 

(G) Civil P. C, (5 of 1998). O. 47 R. 1 
and O. 9 R. 13 — Limitation Act (1563) 
Art, 123 — Ex parte decree — Applica- 
tion to set aside decree undez O. 9 R. 13 
— In Stkkim there is no Jaw providing 
for limitation for making sech applica- 
tion — Rejection of appication om 
aground of its being filed beyond limita- 
tion of 30 days provided under Art. 123 
would constitute error apparent on face 
‘of record within ©. 47 R. 1. 

(H) Civil P. C. (5 of 1908), ©. 47 
R. 1 — Review is by no means appeal 
n disguise — Fact that jidgment is 
erroneous is no ground for review wn- 
der O. 47, R. 1. 1977 (1) Sikkim LJ 25 
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and Civil Review Petition No. 18 of 
1975 decided on 6-7-1976 and AIR 1548 
FC 166 Rel. om, 

' R. K. Agarwala, for Petitioner; N, B. 
Kharga, for Respondent, 
FX/FX/C809/80/GNB 


AMR 1982 NOC 312 (DELHÐ 
S. B. WAD. J. 

M/s. B. R. Sawhney and Co, and 
others, Petitioners y, Union of India and 
others, Respondents, 

Civil Writ Petn. No, 1466 of 1980, D/- 
24-5-1982. 

Constitution of India, Art. 226 — 
Supply of Arms te Arms dealers by 
S. T. C. — Supply determmed hy con- 


tract — Fixation of selling price to be 
by S. T. C. — S. T, C. enhancing price 
once fived — Differences between dea- 


ler and S. T, C. regarding entitlement 
of excess money due te raising of price 
— aera! is by civil suit and not under 
Art. 226. (Civil P. C. (1908), S. 9. 

ao panies in Arms and ammunitions 
were granted certain quota by the State 
Trading Corporation. Under the terms 
of the contract the S. T, C. fixed: certain 
selling price of the revolvers supplied 
and afterwards ` reviseq the same and 
enhanced it. Differences arose between 
the dealer and the S. T, €C. as to who 
was entitled to get the difference in 
the price as profit. S. T €. therefore 
withheld further supply of arms unless 
the complete payment as per enhanced 
price was made in respect of revolvers 
supplied. In a petition under Art. 226 
filed by the dealer: 

Held that allotment of quotg of im- 
ported revolvers/pistols, imported by 
canalising agency (S. T. C.) is done 
through a contract between the dealers 
and the S. T. C. Apart from the con- 
tract dealers have no right to get the 
said goods. There is a prohibition of 
import of the said goods except through 
the canalising Agent, S. T. C. The 
conditions of allotment, including the 
profit to which the dealers are entitled 
would, therefore, be regulated by the 
contract. Either, there is a provision 
for the dealer’s profit stated in the con- 
tract or the contract is silent about it. 
In. both the cases, the writ court would 
be called upon to construe the. terms 
of the contracy and determine the rights 
and abilities under the contract. 


160° 


The relief against non-payment of 
adequate profit claimed -by the .petition- 
ers is a claim in the nature of benefit 
under. the contract. Jt may give rise. to 
damages for breach of contract. Re- 
Hef for release of the balance quantity 
of revolvers/pistols is a relief of speci- 
fic performance of the contract. Once 
it is held that the benefits as well as 
the reliefs claimed in the petition flow 
from the contract and not from any 
source casting public duty or creating 
a statutory right in the dealers, no dis- 
eretionary relief under extraordinary 
writ jurisdiction can: be granted. The 
remedy is to file a suit, i 

Kapil Sibbal with D. S. Narula, for 
Petiticners: C., L. Chaudhry, (for Nos, 1 


to 4.) Dr. L. M. Singhvi with Abhishek 


M. Singhvi and A. N. Parekh (for No. 5) 
for Respondents. l ; 
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AIR 1982 NOC 313 (DELHI 
N. N. GOSWAMY, J. 

Jorden Dienadoh, Petitioner vy. Swarn- 
jit Singh Chopra, Respondent. 

Matrimonial Case No, 1 of 1980, DA- 
18-2-1382, 

(A) Divorce Act (4 of 1869), S. 4 — 
Suit based on ground of ‘non-observa- 
tion of essential ceremonies — Suit must 
be filed in ordinary court of original 
civi] jurisdiction and not in High Court. 
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` that 


A. I. R.. 


husband was premature ejaculator and 
she. never got proper. satisfaction — 
Petitioner was pregnant twice from re- 
spondent and it was not a case of fecun-- 
dation ab extra — Respondent was cap- 
able of penetration and marriage was 
consummated — No evidence and proof 
respondent continued to be im- 
potent till date of petition i.e. after she 
left him — Held impotency within 
meaning of S,-19 was not ‘proved, AIR 
1979 Delhi 93, AIR 1970 SC. 137 and AIR 
1973 Delhi 290, Rel. on. i 


(C) Divorce Act (4 of 1869), S, 19 — 
Delay in filing petition — Petition filed: 
by wife four years after marriage on 
ground of respondents impotency — 
Held it could not be dismissed as be- 
lated. AIR 1973 Delhi 200 and AIR 
1968 Delhi 79 Rel. on, i , 

(D) Divorce Act (4 of 1869), S. 22 
—- Cruelty — Need not be physical — 
Husband writing letters to the superior 
officers of wife who was working as 
i. F, S. probationer — Letters very 
damaging for the service career of wife 
inasmuch as husband had tried to 
malign her and accused her of adultery 
and also made wild allegations against 
her very senioy officers — Held conduct 
of husband in writing these letters 
amounted ‘to ‘cruelty. AIR 1975 SC 
1534 Rel, on, i 


Mahinder Narain, for Petitioner, S. S, 
Bindra, for Respondent, 


Civit P. C. (1908), S. 9. AIR 1934 All CZ/FZ/B288/82/RSK 
273 Rel, on, e abe ae i 
: (B) Divorce Act (4 of: 1869), S. 19 — 
Timpotency: — Petitioner stating that 
| . is } 
END. 
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